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PREFACE 


TO  THE  SIXTH  EDITION. 


In  this  edition  the  work  is  enlarged,  not  merely  by  the 
citation  of  the  cases  published  since  the  fifth  was  issued, 
but  by  accumulations  of  material  extending  back  to  the 
original  first  edition.  Something  of  the  extent  of  the  en- 
largement appears  in  the  fact,  that,  in  the  fifth  edition, 
4,032  cases  were  cited ;  in  this,  there  are  6,347 ;  making 
an  addition  of  2,315  to  the  present  edition.  This  has  hap- 
pened substantially  as  explained  in  the  "  Preface "  and 
"  Introduction "  to  the  third  edition  of  my  "  Criminal 
Procedure." 

The  order  of  the  work  is  not  changed,  not  even  are  the 
sections  renumbered;  but  the  great  increase  of  material 
has  compelled  an  almost  entire  rewriting,  to  find  room  for 
all.  Some  of  the  discussions,  particularly  on  questions 
which  have  become  settled  since  the  first  edition  appeared, 
have  been  greatly  abridged ;  others,  though  not  abridged, 
are  given  in  fewer  words.  And,  by  various  devices,  room 
has  been  found,  not  only  for  the  added  cases,  but  for  such 
new  elucidations  as  seemed  to  be  required. 

All  the  cases,  new  and  old,  have  been  compared  in  the 
type  with  the  originals  to  make  the  names  of  the  parties, 
the  report,  the  page,  and  the  quotations  extracted  from 
any  of  them  accurate.  This  had  been  before  done  for  the 
old  matter,  but  the  repeated  search  has  been  rewarded  with 
some  results.    All  the  references  in  the  ^'  Index  of  Sub- 
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jects  **  have  been  compared  with  the  body  of  the  book  to 
free  the  reference-figures  of  any  possible  inaccuracies. 

The  rest  appears  in  the  following  "  Preface  to  the  First 
Edition/*  from  which  simply  the  parts  now  become  imma- 
terial are  omitted,  in  the  statement  concerning  the  "  Inter- 
mediate Editions/'  and  in  the  "  Introduction/' 

With  many  thanks  to  the  profession  fbr^the  indulgence 
which  they  have  always  shown  to  this  my  first  effort  at 
legal  writings  it  is,  in  this  enlarged  and  ipotproved  form, 
again  submitted  to  their  consideration. and  use. 

J.  P.  B. 

Cambbidob,  May,  1881. 


PREFACE 


TO  i?HE  FIRST  EDITION- 


The  professional  reader  will  require  no  apology  for  being  pre*- 
sented  with  an  elementary  work  on  the  subject  to  which  the  fol- 
lowing pages  are  devoted,  whatever  he  may  for  the  manner  in 
which  this  one  has  been  executed.  Marriage  is  the  most  impor- 
tant institution  of  human  society ;  it  involves  the  most  valued 
interests  of  every  class ;  awakens  the  thoughts  and  engages  the 
care  of  nearly  every  individual ;  and  how  it  may  be  entered  into, 
or  how  dissolved,  or  what  is.  the  effect  of  a  pretended  dissolution, 
is  matter  of  almost  constant  legal  inquiry  and  litigation. 

Yet  gentlemen  at  the  bar  and  upon  the  bench,  embarrassed 
with  doubts  concerning  this  subject,  seek  in  vain  for  any  element 
tary  book  from  which  they  can  derive  any  considerable  assist- 
ance ;  and,  when  they  resort  to  the  reports,  they  find  the  light 
emitted  from  them  so  scattered  or  involved,  or  obscured  by 
unknown  forms  of  practice,  and  gathered  with  so  -much  labor, 
as  often  to  render  the  search  in  this  direction  scarcely  compen- 
satory. 

There  are,  however,  two  English  books,  and  while  this  has 
been  in  preparation  an  American  one  has  appeared,  which  demand 
a  notice  here.  The  first  is  a  pleasant,  readable,  and  somewhat 
useful  essay,  by  Thomas  Poynter,  a  proctor  in  Doctors'  Com- 
mons, the  second  and  last  edition  of  which  was  published  in 
1824.  The  date  of  this  edition  is  too  remote  to  render  it  a  suffi- 
cient depository  of  elementary  learning  for  England,  much  less 
for  the  United  States,  even  if  it  was,  what  it  does  not  claim  to 
be,  a  thorough  treatise.  The  second  is  a  work  of  greater  ms^ni- 
tude,  by  Leonard  Shelford,  a  barrister,  and  author  of  several 
other  law  compilations ;  it  was  published  in  1841,  and  afterward 
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reprinted  in  this  country.  It  contains  a  pretty  extensive  collec- 
tion of  authorities ;  and  is,  in  fact,  a  very  good  digest  of  points 
decided,  with  many  observations  of  the  judges ;  the  latter  being 
iti  a  form  less  valuable  because  of  the  general  omission  of  marks 
of  quotation  or  other  sign  to  distinguish  them  from  the  words  of 
the  compiler.  The  American  book  is  entitled  "  A  View  of  the 
Law  relating  to  the  Subject  of  Divorce,  in  Ohio,  Indiana,  and 
Michigan,  by  Henry  Folsom'Page  ; "  it  was  published  at  Colum- 
bus, Om  in  1850.  It  appears  to  be  a  combination  of  parts  of 
Shelford  with  considerable  American  law,  extracted  from  the 
reports  in  a  similar,  though  somewhat  more  original  way. 

Now  the  practice  of  the  law  requires,  besides  the  reports  and 
statutes,  the  use  of  two  different  kinds  of  auxiliary  books ;  which 
are,  first,  digests,  or  indexes  to  the  reports ;  secondly,  elementary 
treatises,  or  commentaries.  In  the  former  class,  are  many  which 
are  called  by  the  latter  name.  There  is,  properly,  no  elementary 
treatise  upon  this  subject,  either  English  or  American,  though 
there  are  digests  and  an  essay ;  and  this  want  it  is  the  aim  of  the 
following  pages  to  supply. 

What  is  the  appropriate  sphere  of  a  treatise,  or  commentary 
upon  the  law,  I  cannot  better  express  than  in  the  language  of 
Lord  Stowell,  who  shall  be  my  apologist,  as  I  have  endeavored 
to  make  his  instructions  herein  my  guide :  "  With  regard  to  de- 
cided cases,'*  he  said,  in  delivering  one  of  his  most  admired  judg- 
ments, "  I  must  observe,  generally,  that  very  few  are  to  be  found 
in  any  administration  of  law  in  any  country,  upon  acknowledged 
and  settled  rules.  Such  rules  are  not  controverted  by  litigation, 
they  are,  therefore,  not  evidenced  by  direct  decisions ;  they  are 
found  in  the  maxima  and  rules  of  books  of  text  law.  It  would  be 
difficult,  for  instance,  to  find  an  English  case  in  which  it  was 
directly  decided  that  the  heir  takes  the  real,  and  the  executor  the 
personal  estate  ;  yet,  though  nothing  can  be  more  certain,  it  is 
only  incidentally  and  obiter  that  such  a  matter  can  force  itself 
upon  any  recorded  observation  of  a  court.  Equally  difficult 
would  it  be  to  find  a  litigated  case  in  the  canon  law  establishing 
the  doctrine  that  a  contract  per  verba  de  proRsenti  is  a  present 
marriage,  though  none  is  more  deeply  radicated  in  that  law.'*  ^ 
What  success  has  attended  my  effort  to  draw  from  decided  cases 
the  rules  for  future  ones  I  cannot  assure  the  reader,  but  in  this 

1  Dalrymple  i;.  Dalrymple,  2  Hag.  Con.  54,  93,  4  Eng.  Ec.  486,  602. 
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consists  a  chief  part  of  whatever  merit  is  claimed  for  the  follow- 
ing pages. 

When  I  entered  upon  this  undertaking,  I  contemplated  merely 
a  reprint  of  one  of  the  English  publications,  with  the  Amerid'an 
law  interwoven,  after  the  manner  in  which  Stephen's  Commen« 
taries  were  made  from  Blackstone's.  But  before  proceeding  far 
in  the  collection  of  the  material,  I  discovered  that  those  books 
were  quite  unsuited  to  my  purpose  ;  and  that  such  editing  would 
be  neither  creditable  to  myself  nor  satisfactory  to  the  profession ; 
that  I  must,  in  short,  either  abandon  the  work  or  make  an  en- 
tirely new  one  on  a  plan  more  original  than  writers  of  treatises 
on  other  legal  subjects  have  usually  found  it  convenient  to  pur- 
sue. The  decisions  of  the  courts  were  conflicting,  or  apparently 
so,  more  than  on  almost  any  other  topic ;  I  could  have  brought 
them  together  as  drift-wood  upon  the  stream  of  our  jurisprudence, 
to  float  on  in  entanglement,  as  my  predecessors  had  done ;  or 
else,  one  by  one,  and  every  one,  they  must  be  measured  and 
hewn  by  me,  and  put  into  one  vessel  of  parts  and  proportions  as 
symmetrical  as  it  was  in  my  power  to  build,  with  the  advantage 
of  scarcely  a  joint  that  had  been  made  or  a  knee  that  had  been 
turned  before  me.  The  only  plan,  therefore,  open  to  consid- 
eration was  adopted ;  and,  with  whatever  skill  and  ability  I 
possessed,  I  steadily  pursued  it  to  the  end ;  taking  responsi- 
bilities I  sought  not,  and  assuming  to  speak  where  I  should 
rather  have  been  a  listener  to  superior  wisdom.  And  now  that, 
after  long  solicitude  and  toil,  the  more  wearisome  because  I  felt 
the  delicacy  and  difficulty  of  the  task,  this  seemingly  finished 
keel  awaits  the  waves,  it  is  not  without  emotion  that  in  the  pres- 
ence of  illustrious  master-workmen  in  the  law  I  see  it  launched, 
inviting  the  trial  of  stormy  conflicts  as  the  test  of  its  strength, 
durability,  and  usefulness.  ... 

I  am  not  insensible  that  this  work  will  be  regarded  by  some  as 
deficient  in  illustrations  from  foreign  laws,  which  have  become 
in  fashion  of  late.  I  have  occasionally  referred  to  the  Scotch 
law,  because  its  common  origin  and  substantial  ancient  identity 
with  ours,  in  this  particular  department,  and  its  growth  in  a 
protestant  country  under  like  influences,  seemed  to  render  such 
illustrations  specially  appropriate.  .  .  .  But  from  the  fountains 
of  the  canon  and  civil  laws,  as  respects  the  same  subject,  the 
judges  of  the  ecclesiastical  courts,  who  are  civilians,  and  the  Eng- 
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lish  canonists^  have  drawn,  until  now  they  may  be  deemed  to  be* 
for  common-law  purposes,  comparatively  exhausted.  So  far, 
therefore,  from  there  being,  as  might  be  supposed,  more  need  for 
illustrations  from  these  sources  in  a  work  on  marriage  and  divorce 
than  on  other  legal  subjects  generally,  it  appears  to  me  that  there 
is  less ;  and  this  view  has  guided  me  in  the  preparation  of  the 
following  commentaries.  But  if  I  fail  tp  secure,  by  this  apolog}-, 
the  good  opinion  of  our  advocates  of  foreign  illustration,  I  may 
take  the  greater  measure  of  such  commendation  as  Lord  Coke 
bestowed  upon  *' those  that  argued  for  the  plaintiff"  in  Calvin's 
case.  **I  specially  noted,"  he  says,  "that,  albeit  they  spake 
according  to  their  own  heart,  yet  they  spake  not  out  of  their  own 
head  and  invention.  .  .  .  For  we  are  but  of  yesterday,  and  there- 
fore had  need  of  the  wisdom  of  those  that  were  before  us,  and 
had  been  ignorant  if  we  had  not  received  light  and  knowledge 
from  our  forefathers.  And  our  days  upon  the  earth  are  but  as  a 
shadow  in  respect  of  the  old  ancient  days  and  times  past,  wherein 
the  laws  have  been  by  the  wisdom  of  the  most  excellent  men,  in 
many  successions  of  ages,  by  long  and  continual  experience,  the 
trial  of  right  and  truth,  fined  and  refined ;  which  no  one  man, 
being  of  so  short  a  time,  albeit  he  had  in  his  head  the  wisdom  of 
all  the  men  in  the  world,  in  any  one  age,  could  ever  have  effected 
or  attained  unto.  .  .  •  Also,  in  their  arguments  of  this  cause 
concerning  an  alien,  they  told  no  strange  histories,  cited  no  for- 
eign law8^  produced  no  alien  precedents,  and  that  for  two  causes  ; 
the  one,  for  that  the  laws  of  England  are  so  copious  in  this  point ; 
.  •  .  the  other,  lest  their  arguments  concerning  an  alien  born 
should  become  foreign,  strange,  and  an  alien  to  the  state  of  the 
question."  ^ 

It  is  the  aim  of  the  following  pages  to  present  each  subject  dis- 
cussed in  the  light  of  its  common-law  principles.  Reference  to  the 
statutes  has  been  made  only  when  helpful  to  this  object.  Yet 
among  the  common-law  principles  are  those  which  the  courts  have 
applied  to  the  interpretation  of  the  statutes.  More  of  statutory 
law,  woven  into  the  text,  or  even  introduced  into  the  notes, 
would,  it  is  thought,  tend  rather  to  embarrass  than  profit  the  in- 
quirer, while  it  would  much  increase  the  size  of  the  work.  The 
more  distinctly,  and  less  complicated  with  foreign  matter,  the 
common-law  doctrines  are  laid  before  the  reader,  the  better  will 

i  Calvin's  Case,  7  Co.  1,  3  6,  4. 
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he  be  able  to  apply  them  to  the  legislative  enactments  of  his  own 
State.  .  .  • 

So  many  judieial  conflicts  and  doubts  have  been  encountered 
that  the  size  of  the  work  is  much  beyond  what  would  otherwise 
have  been  required.  In  dealing  with  these  questions,  I  have  not 
always  followed  the  path  of  argument  prescribed  by  either  side 
to  the  controversy ;  indeed,  it  has  happened  that  in  most  of  these 
instances  the  truth  has  seemed  to  me  to  lie  in  a  somewhat  untrod- 
den way.  I  hope  this  will  not  be  regarded  as  impairing  the  use- 
fulness of  the  work  ;  it  could  not  have  been  avoided  consistently 
with  the  general  plan ;  and,  if  I  have  succeeded  in  elucidating  any 
questions  of  difficulty,  it  has  been  in  consequence  of  this  method. 
Truth,  alone  and  unadorned,  with  no  shadow  of  contiguous  error 
upon  its  visage,  is  usually  I'ecognized  alike  by  all  men ;  and  the 
principal  reason  why  differences  arise,  is  because  it  has  never  thus 
been  distinctly  and  accurately  seen. 

Frequent  occasion  has  occurred  for  dissent  from  the  views  of 
learned  judges,  some  of  whom  are  living  and  others  are  departed. 
The  dead,  if  they  read  human  books,  have  become  too  wise  to  be 
sensitive  as  to  such  things.  To  the  living  I  desire  to  say,  here 
for  all,  that,  while  I  have  not  in  every  instance  employed  the  cir- 
cumlocution to  express  so  much,  I  have  always  felt  deeply  the 
delicacy  of  this  part  of  my  task ;  and  have  exercised  the  right  of 
criticism,  not  from  a  conviction  that  I  possessed  superior  abilities, 
or  from  a  confidence  that  I  have  invariably  arrived  at  just  con- 
clusions, but  because  such  a  course  was  a  necessary  part  of  the 
only  useful  plan  possible ;  and  because,  having  read  and  reflected 
upon  all  the  reported  cases,  which  considerable  diligence  in 
searching  has  brought  to  my  knowledge,  I  have  stood  in  a  posi- 
tion of  peculiar  advantage  for  judging,  over  one  who  had  seen 
only  a  part  of  them. 

And  I  have  endeavored,  whenever  consistent  with  the  proper 
limits  of  the  discussion,  to  present  the  opposite  view  to  my  own ; 
especially  to  cite,  in  every  instance,  the  opposing  authorities.  In- 
deed to  refer  to  all  the  cases,  rather  than  a  selection  of  them,  has 
been  the  method  throughout ;  subject,  however,  to  obvious  ex- 
ceptions. Still  I  have  not  unfrequently  been  obliged  to  draw 
from  the  general  result  of  my  reading ;  and  in  some  instances 
have,  no  doubt,  stated  conclusions  which  would  not  have  been 
arrived  at  on  a  perusal  simply  of  the  authoriiies  cited  in  the 
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notes.  In  like  manner,  since  the  several  parts  of  a  subject  derive 
light  from  the  combined  whole,  those  who  consult  these  pages  for 
specific  points  may  sometimes  withhold  their  assent  from  that 
to  which  they  would  yield  on  an  examination  of  the  entire 
volume.  •  •  • 

Boston,  Nov.  1,  1852. 


INTERMEDIATE  EDITIONS. 


The  first  edition  of  this  work  was  published  in  1852,  the 
second  in  1856,  and  the  third  in  1859,  —  severally  in  one  volume. 
The  numbers  of  the  sections  were  the  same  in  all. 

Something  further  concerning  the  original  writing  and  its  re- 
sults was  stated  in  the  ^^  Preface  to  the  Third  Edition,'^  as 
follows :  — 

"  Nearly  four  years  of  hard  brain  labor  had  I  expended  upon 
it.  Every  volume  of  the  reports  I  had  taken  into  my  hands,  had 
examined  its  contents  to  see  whether  there  was  in  it  matter  per- 
taining to  my  subject ;  the  digests  I  had  explored  likewise ;  all 
the  books  of  every  sort  available  to  me,  and  containing  what  I 
deemed  useful  for  my  purpose,  I  had  read.  The  cases  I  had  not 
merely  examined  cursorily ;  I  had  read  every  word  of  every 
case,  however  long,  including  the  statement  of  the  case,  and  the 
arguments  of  counsel  when  given ;  I  had  pondered  over  every 
case,  not  merely  while  the  book  was  before  me,  but  while  I  was 
passing  to  and  fro  between  my  office  and  my  house,  while  I  was 
reclined  on  my  bed  at  night,  and  during  the  hours  by  most 
persons  devoted  to  recreation.  I  had  considered  for  myself,  not 
only  every  argument  which  I  had  seen  in  any  book,  but  every 
one  which  imagination  could  bring  to  me.  I  found  the  law  of 
the  subject  to  he  a  jumble  of  the  light  and  the  dark  in  jurispru- 
dence ;  I  found  the  judges  of  our  country  not  to  have  examined 
it  as  they  had  other  subjects  ;  I  found  chaos  and  confusion,  where, 
if  I  would  succeed  in  my  undertaking,  order  must  arise  from 
beneath  my  hand. 

*'  With  a  trembling  and  a  diffidence  known  only  to  an  author 
who  comes  before  the  public  with  his  first  book,  I  committed 
mine  to  the  press  and  the  public  eye.  It  was  almost  all  the  world 
to  me ;  yet,  the  morning  after  it  was  issued,  the  sun  rose  in  the 
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east  as  usual,  and  the  same  busy  tide  of  man  poured  itself  through 
the  avenues  of  active  life  as  usual.  Few  persons  knew  then,  few 
know  now,  that  more  than  six  hundred  pages,  dripping  with 
brain-sweat,  were  added  to  the  literatm-e  of  this  department  of 
our  law.  A  few  notices  of  the  book  appeared  in  the  journals  of 
the  day ;  kindly  notices  they  were,  even  some  of  them  departed 
from  the  established  canon  of  modern  criticism  to  give  alternate 
puffs  of  hot  air  and  cold  upon  every  thing  before  it,  and  gave  me 
hot  air  alone.  The  courts,  in  one  or  two  instances,  complimented 
me  by  using  my  arguments  as  their  own,  without  so  much  as  re- 
ferring to  the  book  whence  they  extracted  them ;  but  only  this 
came  from  the  courts  at  first.  By  and  by,  the  judges  ventured 
to  suggest  in  their  opinions,  that  the  cases  were  collected  in  my 
book.  At  length  it  began  to  receive  more  honorable  notice  at 
their  hands ;  and,  in  preparing  for  the  press  this  third  edition, 
grateful  have  I  been  to  see,  that  seldom  an  important  question  is 
settled  by  the  tribunals  of  our  country,  within  the  range  of  the 
discussions  of  this  work,  without  a  reference  to  it  in  the  opinion 
of  the  judge  ;  not  merely  as  a  depository  of  the  cases,  but  to  its 
arguments  and  its  views.  And  while  the  judges  have  sometimes 
modified  their  former  opinions  in  consequence  of  mine,  no  case 
has  come  to  my  notice  of  any  express  dissent  from  my  views.^' 

In  the  fourth  edition,  the  work  was  enlarged  to  two  volumes 
by  adding  new  topics;  such  as  the  procedure  in  divorce  and  nul- 
lity causes,  the  evidence  of  marriage  in  issues  other  than  mat- 
rimonial, separations  without  divorce,  and  the  like.  It  was 
published  in  1864.  The  fifth  edition  appeared  in  1873.  The 
added  matter  required  a  renumbering  of  the  sections.  The 
numbers  are  the  same  in  all  the  two-volume  editions. 

The  present  references  to  my  works  of  the  criminal-law  series 
are  to  the  late  editions  of  them.  The  sections  in  ^^  Criminal 
Law  "  have  been  twice  renumbered ;  in  "  Criminal  Procedure," 
once  in  full,  and  in  a  small  degree  a  second  time. 


INTRODUCTION 


EXFLAININQ  TEE  PLAN  OF  WRITING  LAW  BT  LOOKING  AND 

SEEING. 


The  third  edition  of  ^^  Criminal  Procedure ''  opens  with  an 
Introduction  '« explaining  how  and  why"  my  principal  legal 
works  are  written.  In  part,  the  present  introduction  is  supple- 
mental to  that  one.  It  was  there  shown  by  what  means  and 
how  fully,  in  the  preparation  of  these  works,  the  cases  are  col- 
lected and  examined  preparatory  to  the  writing ;  and  of  the  writ- 
ing something  wi^  stated.     I  had  not  room  for  illustrations. 

It  is  also  there  said  that  our  legal  literature,  which,  many  excels 
lent  gentlemen  deem  important  to  be  codified  and  made  perpetual 
in  its  present  barbaric  forms,  has  scarcely  felt  the  light  of  modern 
civilization ;  lingering  far  back,  almost  upon  the  lap  of  the  dark 
ages.  Largely  it  is  written  without  due  looking  and  seeing,  and 
largely  by  piracy.  While  the  world,  under  the  protection  of 
adequate  patent-right  laws,  and  a  public  sentiment  which  sus- 
tains them,  is,  in  whatever  pertains  to  improvements  secured  to 
the  inventors  by  those  laws,  advancing  at  the  rate  of  an  age  a 
day,  as  compared  to  itself  prior  to  the  opening  of  the  present  cen- 
tury ;  yet,  in  all  that  might  spring  from  a  scientific  literature,  and 
especially  legal  literature,  one  would  almost  have  to  stretch  the 
truth  to  affirm  it  to  be  further  enlightened  than  it  was  when 
Blackstone  wrote,  a  century  and  a  quarter  ago.. 

I  showed,  in  the  other  Introduction,  that  not  a  few  excellent 
legal  gentlemen,  like  noble  clansmen  and  banded  pirates  in  for- 
mer ages,  deem  piracy  and  robbery  the  only  true  foundation  on 
which  to  construct  a  legal  treatise.  And  the  practitioner,  who 
knows  the  books  in  his  library,  can  take  from  his  shelves  any 
number  of  honored  ones  which,  he  can  certify,  are  more  the 
productions  of  other  men  than  of  those  who  claim  to  be  their 
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authors.  Nor,  largely,  is  a  theffc  of  this  sort,  if  adroitly  com- 
mitted, deemed  otherwise  than  as  a  glory  to  the  perpetrator.  Any 
serious  attempt  to  expose  it,  or  earnest  condemnation  of  the 
thief,  was  never  known  among  us. 

Nor  need  I  argue,  that,  while  things  remain  in  this  way,  our 
laws  and  our  legal  literature  will  make  little  or  no  real  progress, 
whatever  pretences  to  improvement  maybe  put  forth.  No  indus- 
try ever  truly  flourished  under  either  laws  or  a  public  sentiment 
which  refused  to  accord  to  every  producer  his  own. 

But  it  is  not  the  purpose  of  this  introduction  to  follow  up  this 
line  of  thought.  It  will  be  pursued  by  somebody,  and  with 
effect,  before  the  full  advance  in  legal  things  which  all  desire  is 
inaugurated.  The  object  here  is,  as  in  the  writing  of  the  text 
itself,  not  to  sit  as  a  court  of  jail  delivery  for  offenders,  but  sim- 
ply to  point  out  and  wa1,k  in  what,  it  is  hoped,  may  in  time  come 
to  be  regarded  as  the  better  way. 

If  I  do  not  state  how  other  authors,  of  the  class  within  the 
commendations  of  these  introductions,  ^^look  and  see'^  in  pre- 
paring their  legal  works,  the  reason  is,  that  these  are  written  for 
introductions  simply  to  my  own  books.  Not  even  upon  those 
of  the  other  class  is  any  reflection  intended. 

Still  I  cannot  avoid  comparing  methods  ;  for  such  is  the  only 
road  to  explanation. 

Legal  doctrine  may  be,  and  sometimes  is,  stated  in  the  very 
words  of  the  judge  who  announces  it.  Or  it  may  be  set  down  in 
those  of  a  prior  author.  The  plan  of  looking  and  seeing  permits 
both  of  these  methods ;  but,  as  pursued  in  these  works,  it  requires 
marks  of  quotation,  and  proper  acknowledgments  in  the  foot- 
notes. Yet  the  quotation  marks  and  acknowledgments  have  oc- 
casionally subjected  me  to  unfavorable  criticism ;  to  the  effect,  if 
I  understand  the  idea,  though  I  never  saw  it  expressed  in  just 
this  way,  that  a  brain  so  soft  as  to  give  another  credit  for  what 
it  might  with  a  little  art  claim  as  its  own,  is  of  doubtful  reli- 
ability. 

Now,  the  use  of  the  words  of  another,  whether  judge  or  author, 
accords  equally  with  the  plan  of  looking  and  seeing  and  with 
the  other  plan.  I  use  the  term  ''  other  plan  ;  "  because,  while 
understood,  it  will  keep  clear  of  an  awkward  adjective.  On  the 
plan  of  looking  and  seeing,  including  the  giving  of  credit,  the 
quoted  words  are  likely  to  be,  at  least  in  substance,  correct.     The 
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proofiB  from  the  printers  are  compared  with  the  printed  originals^ 
and  80  any  inaccuracies  which  may  have  crept  into  the  copying 
or  the  setting  up  of  the  extracted  matter  are  eliminated.  But 
the  ^'  other  plan  "  almost  necessarily  excludes  this.  The  little 
precautions  against  detection,  corresponding  to  the  pads  worn  on 
the  feet  by  those  who  at  night  relieve  their  honored  friends  of 
superfluous  plate  and  jewelry,  are  an  obstruction  to  such  verifica- 
tions.  If,  for  example,  the  book  wherein  to  look  for  an  extmct  is 
not  mentioned  in  the  foot-notes,  if  the  place  of  its  beginning  or 
ending  does  not  appear,  if  the  fact  that  it  is  not  the  author's  is 
meant  to  be  known  only  to  him,  any  proper  comparison  of  the 
proofs  with  the  originals  becomes  a  task  so  difficult  that  it  is  not 
likely  to  be  performed.  If,  in  addition  to  these  things,  a  resort 
to  the  other  common  devices  is  had,  —  such  as  changing  the  order 
of  the  cited  cases,  varying  the  forms  of  the  expression,  putting 
the  sentences  together  differently,  modifying  the  references  to 
authorities  in  the  various  simple  ways  by  which  they  can  be  made 
to  appear  not  the  same,  —  the  difficulty  of  due  proof-reading  be- 
comes almost  insurmountable.  Then  comes  the  danger  of  errors. 
To  illustrate :  In  looking  into  the  report  of  a  case,  I  observed 
that  the  learned  judge  had  given  himself  great  labor  to  demon- 
strate the  inaccuracy  of  a  passage  relied  on  in  one  of  our  honored 
books.  So  palpably  wrong  was  it  to  any  one  who  understood 
the  subject,  that  a  sort  of  sympathy  for  the  judge  led  me  to  see 
whether  there  was  not  a  shorter  path  for  him.  My  idea  was 
that  it  must  be  a  misprint,  corrected  undoubtedly  in  other  edi- 
tions. So  I  looked  through  the  other  editions,  and  found  the 
passage  the  same  in  all.  Then,  knowing  the  book  to  be  written 
on  the  "  other  plan,"  by  guessing  for  the  real  author  and  the  aid 
of  his  index  I  found  the  original.  And  the  error  proved  to  be 
the  printer's,  as  I  at  first  supposed.  The  copsdst,  in  writing  the 
word  "  no,"  had  perhaps  not  been  very  distinct,  but  the  printers 
had  mistaken  it  for  "  a,"  which  exactly  reversed  the  meaning. 
And  there  was  no  way  of  correcting  the  error.  Had  the  book 
been  written  on  the  plan  of  "looking  and  seeing,"  the  learned 
author,  understanding  his  subject,  would  have  detected  the  mis- 
take in  the  printer's  proofs ;  or,  if  it  had  slipped  through  one 
edition,  all  would  have  been  made  right  in  the  next.  Instead  of 
which,  this  "  other  plan  "  necessarily  provides  no  means  for  cor- 
recting errors  like  this  except  by  the  laborious  exertions  of  over- 
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worked  judges ;  compelling  them  to  act  as  proof -readeard,  without 
the  aid  of  the  "  copy." 

The  idea  appears  to  be  almost,  yet  not  absolutely,  umyersal  in 
our  profession,  that  whatever  of  legal  doctrine  is  set  down,  ^i their 
in  a  digest  or  in  a  treatise,  ^'  in  the  very  words'  of  the  learned 
judges,"  is,  therefore,  the  law  in  fact,  whether  it  ought  to  be  so 
or  not.  Some  years  ago  a  very  able  and  reliable  writer  on  a  par- 
ticular branch  of  medical  jurisprudence,  to  whose  works- both 
professions  are  greatly  indebted,  whs  in  the  habit  of  amusing 
himself  and  his  readers  by  pointing  out  what  he  verily  under* 
stood  to  be  the  blunders  and  contradictions  of  judges  in  defln- 
ing  insanity.  One  judge,  speaking  to  a  jury  with  reference  to 
what  had  been  shown  in  evidence  before  them,  would  lay  down 
a  legal  proposition  for  their  guidance ;  another,  or  the  same 
judge,  having  reference  to  evidence  of  a  different  class,  would 
lay  down  another  proposition.  And  so  the  current  of  adjudica- 
tion would  flow  on  ;  bringing  to  the  surface  a  different  enuncia- 
tion  of  legal  doctrine  for  every  different  state  of  the  factSi  When 
these  were  severally  detached  from  the  facts  to  which  they  were 
spoken,  and  especially  when,  beyond  this,  diametrically  opposite 
ones  were  by  way  of  supposition  assigned  to  each  judicial  utter- 
ance,- the  effect  was  truly  startling!  Yet  a  very  little  looking 
and  seeing  will  satisfy  any  inquirer  that  all  persons,  whether  on 
or  off  a  judicial  bench,  use  language  as  limited  by  the  facts  spoken 
to.  If  a  man  says  of  a  bank  he  names,  ^^  It  will  soon  come  down 
with  a  crash,"  he  means  one  thing  or  another  according  as  he  is 
looking  at  a  line  of  depositors  drawing  out  their  funds,  or  a  sheet 
of  flames  licking  the  building.  And  this  is  true  of  all  judicial 
utterances.  Judges  sit  to  decide  cases.  The  uttering  of  abstract 
doctrines  is  for  text-writers.  To  dissever  the  judicial  utterances 
from  the  facts  under  contemplation,  and  set  them  down  as  ab^ 
stract  doctrines,  is  to  create  a  bedlam  of  contradictory  things 
with  the  truth  left  out.  A  book  written  in  this  Way  is  not  nece^ 
sarily  and  exclusively  on  the  "other  plan"  above  spoken  of. 
But  the  plan  of  it,  by  whatever  name  called,  is,  as  directly  as  the 
other,  the  opposite  of  "  looking  and  seeing." 

Yet  the  entire  legal  field  presents  nothing  so  enticing  to  ruim 
as  this  idea,  that  judicial  utterances  may,  as  of  course,  be  severed 
from  the  facts  which  were  in  the  minds  o€  the  utterers,  and  em- 
*ployed  as  abstract  doctrine.    Auy  number  of  blemishes  in  our  law 
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liave  originated  in  exactly  this  sort  of  oversight.  An  illustration 
of  it  may  be  seen  in  what  is  pointed  out  in  the  second  volume  of 
this  work  as  to  the  famous  LoUey's  Case.^  It  has  long  vexed 
the  English  tribunals,  and  been  looked  upon  as  deciding  ^Hhat 
no  sentence  or  act  of  any  foreign  country  or  state  could  dis- 
49olve  an  English  marriage  a  vinculo  matrimonii  for  ground  on 
which  it  was  not  liable  to .  be  dissolved,  a  vinculo  matrimonii^  in 
England ;  '*  for  these  are  the  exact  words  of  the  resolution  of  the 
judges.  But,  by  admitted  rule,  the  facts  spoken  to  should  be 
contemplated  in  connection  with  the  words;  and,  lately,  an  Eng- 
lish judge  repeated  the  words  with  the  facts  incorporated  as  he 
went  along,  and  showed  conclusively  that  they  meant  no  such 
thing  as  when  they  stand  alone.  ^^  And  yet,"  he  concluded,  ^^  al- 
though the  language  of  the  resolution  is  most  carefully  guarded, 
it  haa  been  frequently  assumed,  and  by  Lord  'Brougham  particu- 
larly, that  the  judges  decided  that  an  English  marriage  (whatever 
may  be  the  true  meaning  of  that  term)  could  not  be  dissolved  at 
all  exeept  in  England.  But  the  judges  said  nothing  of  the  kind." 
.  Any  gentleman,  having  knowledge  of  the  tools  of  the  legal 
trade,  and  taking  into  his.  hands  the  catalogues  of  law  books  of 
twenty,  fifty,  and  a  hundred  years  ago,  can  point  to  rows  of 
books  once  famous  for  what  was  supposed  to  be  their  superior 
reliability,  now  passed  into  practical  oblivion.  The  failure  in 
part  was  because  their  authors,  instead  of  looking  and  seeing  so 
as  to  understand  their  subjects,  constructed  them  on  the  ^^  other 
plan;"  and. in  part  because,  still  not  looking  and  seeing,  they 
perverted  the  restricted  words  of  the  judges  into  general  doctrine. 
And  the  books  went  down  without  the  profession  in  general 
knowing  what  was  the  matter  with  them.  It  was  seen  that  they 
did  not  perform  the  promised  service ;  so  the  disappointed  users 
of  them  rushed  for  new  offers,  no  better,  and  often  worse,  than 
the  discarded  ones.  And  thus  has  come  down  to  us  our  legal 
literature. 

In  this  condition  of  things,  a  legal  author  has  to  choose  between 
a  msh  of  temporary  popularity,  obtained  by  a  heavier  draught 
on  his  conscience  than  on  either  his  imderstanding  or  his  capacity 
for  toil,  to  be  followed  by  certain  oblivion  and  night ;  and  a  slow, 
upward^aded,  yet  sure  ascent  to  recognition,  to  be  succeeded 
by  lasting  usefulness  and  posthumous  fame.    If  he  perverts  the 

1  Vol.  n.*!  181  and  note. 
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words  of  judges,  by  setting  down  in  a  general  sense  what  was 
spoken  with  reference  to  special  facts,  —  or,  if  he  publishes  as  his 
own  the  works  of  wiser  writers  than  himself,  — he  has,  if  not  alto- 
gether in  money,  absolutely  in  reputation,  done  better  than  if 
he  had  robbed  a  bank.  On  the  other  hand,  if  he  states  the  law 
as  it  is,  he  has  to  encounter  the  inert  and  sometimes  the  active 
opposition  of  masses  of  his  professional  brethren,  who,  not  find- 
ing his  knowledge  and  their  ignorance  in  harmony,  or  not  dis- 
covering the  accurate  words  of  judges  repeated  in  connections 
which  would  make  them  inaccurate,  or  missing  the  listened-for 
footfall  of  a  Capt.  Eidd  of  the  law,  hasten  to  the  inference 
that  what  is  written  has  been  done  either  without  thought  or 
without  capacity.  And  it  takes  time,  not  unfrequently  a  great 
deal  of  it,  to  overcome  obstacles  like  these. 

Again,  assuming  that  a  judicial  utterance  does  not  require  to 
be  restricted  by  special  facts,  for  it  does  not  in  all  instances,  it  is 
not  necessarily  and  of  course  always  correct.  A  delicate  part  of 
the  duty  of  writing  by  looking  and  seeing  consists  of  examina- 
tions of  such  utterances  to  ascertain  the  limits  of  their  accuracy. 
In  this  observation  I  do  not  ignore  the  truth,  that,  in  general,  the 
law  is  what  the  courts  hold  it  to  be.  But  holding  is  one  thing 
and  saying  is  another.  And  there  are  mistakes  on  the  bench  as 
well  as  off.  Moreover,  though  adjudication  may  establish  many 
things  contrary  to  just  principle,  it  cannot  all  things.  There  is 
not  room  to  explore  this  subject  in  the  present  introduction.  My 
own  practice  is  to  set  down  simply,  on  the  authorities,  whatever 
is  not  both  wrong  in  principle  and  also  such  that  the  average 
judge^  however  prejudiced  and  prepossessed  in  its  favor ^  will  cer- 
tainly discard  it  if  made  to  understand  the  question.  Where  the 
question  is  of  vital  interest,  I  sometimes  occupy  considerable 
space  in  the  discussion.  Where  it  is  of  little  consequence,  I  say 
little  about  it.  Should  my  books  live  until  a  higher  standard  of 
judicial  discernment  is  attained  in  our  country,  I  trust  no  man  will 
quote  me  in  favor  of  an  error  which  I  did  not  undertake  to  expose. 

Something  more  of  the  manner  of  looking  and  seeing  will  now 
be  stated.  The  idea  cannot  be  duly  conveyed  by  mere  abstract 
propositions  ;  it  must  by  illustration. 

I  take  a  question  which,  it  will  be  admitted,  was  afterward  de- 
cided by  a  competent  tribunal,  correctly,  and  not  under  constraint 
of  any  art  employed  by  me.    This  selection  I  make  because  some, 
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I  notice,  have  intimated,  that  the  success  of  my  books  in  securing 
the  adoption  of  their  views  is  owing,  not  to  the  correctness  of 
the  views,  but  to  something  which  proceeds  from  me,  or  to  the 
pulpy  nature  of  the  judicial  mind  of  our  country,  which  yields  to 
Jiny  text-writer,  entirely  irrespective  of  the  truth  or  falsity  of  his 
teachings. 

On  the  sea  girding  the  British  coast,  two  and  a  half  miles  from 
tlie  shore,  a  German  vessel  by  gross  carelessness  i*an  down  an 
English  one,  whereby  some  persons  in  the  latter  lost  their  lives. 
By  the  English  law,  this  was  manslaughter.  The  German  cap- 
tain was  tried  in  an  English  court,  and  by  the  jury  found  guilty. 
But  it  was  contended  in  his  behalf,  that,  the  place  of  the  offence 
being,  in  technical  language,  ^'  high  seas,"  the  tribunal  had  no 
jurisdiction  to  try  him.  And,  on  great  consideration,  the  thirteen 
judges,  by  a  majority  of  seven  to  six,  so  held.  But  not  all  of 
the  majority  deemed  the  law  of  nations  to  forbid  the  jurisdic- 
tion ;  the  defect  being,  by  some  opinions,  the  want  of  English 
legislation.^ 

Upon  this,  the  government  had  a  bill  prepared  to  supply  the 
defect.  It  was  introduced  into  the  House  of  Lords,  by  the  Lord 
Chancellor,  Feb.  14,  1878.  Said  his  lordship,  speaking  of  this 
case,  and  of  the  difficulties  which  had  environed  the  judges  there- 
in :  "  It  was  a  peculiarity  of  our  jurisprudence  that  in  such  cases 
the  question  of  law  had  to  be  searched  for  and  elicited  from 
expressions  used  by  learned  judges,  in  judgments  differing 
from  each  other,  and  not  always  couched  in  such  terms  as  to 
state  exactly  the  principle  of  law  which  the  judges  wished  to 
affirm."  2  Now,  a  text-book,  written  on  the  plan  of  looking 
and  seeing,  is  required  to  grapple  with  difficulties  of  this  nature, 
to  overcome  them  if  it  can,  and  to  state  the  result,  either  that 
the  principle  is  so  and  so,  or  that  the  author  cannot  ascertain 
what  it  is.  That  is  what  this  sort  of  text-book  is,  in  our  law, 
made  for. 

To  pause  here,  the  reader  will  see  in  this  statement  exactly 
what  it  is  I  claim  for  my  own  books.  If  I  have  done  this  sort  of 
work  accurately,  they  afford  valuable  help  to  practitioners  and 
judges ;  if  inaccurately,  no  more  worthless  trash  was  ever  palmed 
off  on  a  defitiuded  public.    Connected  with  this  work  is  necessa- 

1  Reg.  V.  Keyn,  2  Ex.  D.  63,  a.  d.  1876. 
3  237  Hansard  Pari.  Deb.  3d  ser.  1603, 1604. 


XX  IKTEODtrCTION. 

rily  an  immense  amount  of  mere  collecting  authorities,  and  of 
aixanging  and  writing  out  legal  doctrines  concerning  which  there 
is  no  room  for  doubt.  And  I  do  the  latter  by  my  own  hand  and 
thought  equally  with  the  former ;  though,  if  it  .stood  alone,  it 
would  be  truly,  what  many  deem  it,  the  work  of  a  mere  fag, 
which  I  would  no  more  perform  personally  than  will  those 
authors  who  procure  it  to  be  done  by  assistants.  The  courses 
of  nature,  it  seems  to  me,  should  be  followed  in  law  writing  the 
tsame  as  in  other  things.  And  we  have  no  record  of  any  dairy- 
man who  has  successfully  kept  one  cow  for  cream  and  another 
for  skim-milk.  But  that  cream  comes  from  milk,  and  that  it  is 
fit  for  mortal  use,  are  facts  widely  unknown  in  our  cities.  There 
are  quantities  of  lawyers  who  look  upon  the  ascertaining  and 
stating  of  difficult  legal  doctrine  by  an  author  as  ^^  speculation," 
—  without  practical  value,  and  a  downright  injury  to  his  book. 
Often  have  I  amused  myself  by  reading  this  sort  of  criticism  on 
my  efforts.  At  one  period,  it  constituted  the  standard  impartial- 
ity-clause of  the  pufEs  which  their  good  friends  were  giving  them. 
One  gentleman,  I  remember,  spoke  of  these  parts  as  "  confessedly 
not  law."  The  case  was  exactly  that  of  the  excellent  city  lady, 
who  was  supplied  for  the  first  time  in  her  life  with  real  country 
milk.  "This  milk,"  she  said,  "is  good  —  good  milk.  True,  it 
is  unhappily  subject  to  the  idiosyncrasy  of  a  yellow  scum,  con- 
fessedly not  milk.  This  is  its  only  serious  defect.  But  we  set 
the  mUk  away,  let  it  rise,  and  then  skim  the  scum  oS  into  the 
sewer.     It  is  good  milk  —  very  good." 

The  legal  questions  involved  in  the  government's  proposition 
to  Parliament  were  two,  both  of  the  law  of  nations ;  first,  whether 
there  is  a  belt  of  sea  for  which  the  Power  governing  the  shores 
can  under  international  law  legislate  as  for  so  much  land  ;  and, 
secondly,  if  so,  how  far  from  the  low-water  margin  does  it  extend. 
I  solicit  the  reader's  more  particular  attention  only  to  the  second 
question. 

The  manner  in  which  the  Lord  Chancellor  presented  these 
questions  was  exactly  analogous  to  that  always  pursued  by  me  ; 
namely,  to  collect  in  the  first  place  the  authorities,  and  then  see 
what  will  come  from  them.  "  He  would  lay  before  their  lord- 
ships," he  said,  "  the  views  of  great  constitutional  writers  in  this 
kingdom  and  the  United  States  on  this  question.  Then  he  would 
add  the  views  of  international  jurists  of  the  Continent,  and  next 
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he  would  show  what  our  own  judges  had  decided  in  cases  of  an 
international  character  affecting  the  right  of  territorial  jurisdic- 
tion which  had  come  before  them  judicially;  and,  lastly,  he 
would  direct  attention  to  what  their  lordships  themselves  had 
done  in  the  course  of  legislation." 

Now,  leaving  out  of  view  my  own  work  on  the  ^^Oriminal 
Law,"  to  which  he  referred,  there  was  not,  among  these  utter- 
ances, any  apparently  adequate  indication  whether  the  distance 
into  the  sea  was  three  sea-miles  or  more*  By  some  it  was 
said  to  be  three  miles,  but  in  connection  with  this  the  distance 
was  also  stated  to  be  as  far  as  cannon  balls  would  go*  By  others 
it  was  simply  laid  down  that  this  belt  of  the  sea  was  so  much  as 
could  be  held  from  the  shore.  Yet,  at  the  present  time,  cannon 
balls  could  be  sent  as  effectually  five  or  six  miles  as  they  could 
three  when  the  utterances  were  made.  And  so  this  question 
stood  when  my  book  was  written.  I  exti-act  from  the  Lord  Chan- 
cellor's speech,  into  a  note,  the  leading  passages  produced  by 
him  from  other  authors.'     The  judicial  utterances  and  statutes 

1  English: —  narrow  seas,  and  therefore  if  a  war  be 

Lord  Coke.  — ''  If  a  man  be  upon  the  levied  upon  those  seas,  as  if  any  of  the 

sea  of  England,  he  is  within  the  kingdom  King's  subjects  hostiiy  invade  anj  of  the 

or  realme  of  England,  and  within  the  King's  ships  (which  are  so  many  Royal 

ligeance  of  the  King  of  England,  as  of  castles),  this  is  a  levying  of  war  within 

his  crowne  of  England,  And  yet  akam  his  realm,  for  the  narrow  seas  are  of  the 

mare,  n  out  of  the  jurisdiction  of  the  com-  ligeance  of  the  Crown  of  England:  vide 

mon  law,  and  within  the  jurisdiction  of  Seldeni  Mare  Clawmm,     And  this  may 

the  Lord  Admirall,  whose  jurisdiction  is  be  tried  in  the  county  next  adjacent  to 

▼erie  antient,  and  long  before  the  reigne  the  coast  by  an  indictment  taken  by  the 

of  Edward  the  Third."  jurors  for  that  county  before  special  com- 

Lord  Uaie  in  "De  Jure  Maris"  —  **  The  missioners  of  oyier  and  terminer,  de  quo  vide 

part  of  the  sea  which  lies  not  within  the  infra^  and  in  the  chapter  of  piracy." 

body  of  a  county  is  called  the  main  sea  Amebican:  — 

or  ocean.    The  narrow  sea  adjoining  to  Kent,  —  *'  It  is  difficult  to  draw  any 

the  coast  of  England  is  part  of  the  wast  precise  or  determinate  conclusion,  amid 

and  demesnes  and  dominions  of  tlie  King  the  variety  of  opinions,  as  to  the  distance 

of  England,  whether  it  lie  within  the  to  which  a  State  may  lawfully  extend  its 

body  of  any  county  or  not.    This  is  abun-  exclusive  dominion  over  the  sea  adjoin- 

dantly  proved  by  that  learned  treatise  of  ing  its  territories  and  beyond  those  por- 

Master  Selden  called  '  Mcure  ClaMum ; '  tions  of  the  sea  which  are  embraced  by 

and  therefore  I  sludl  say  nothing  therein,  harbors,  gulfs,  bays,  and  estuaries,  and 

but  refer  the  reader  thither.    In  this  sea  over  which  its  jurisdiction  unquestion- 

the  King  of  England  hath  a  double  right  ably  extends.    All  that  can  reasonably 

—  viz,  a  right  of  jurisdiction  which  he  be  asserted  is  that  the  dominion  of  the 

ordinarily  exerciseth  by  his  Admiral  and  Sovereign  of  the  shore  over  the  contigo* 

a  right  of  propriety  or  ownership.    The  ous  sea  extends  as  far  as  is  requisite  for 

latter  is  that  which  I  shall  meddle  with."  '  his  safety  and  for  some  lawful  end.    A 

Lord  Halt  in  **  PUxu  of  the  Croum."  —  more  extended  dominion  must  rest  en« 

"  The  realm  of  England  comprehends  the  tirely  upon  force  and  maritime  suprem* 
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add  nothing  to  these,  and  to  copy  all  would  require  too  much 
Bpace. 

Was  it  necessary  that,  in  my  book,  I  should  ^*  speculate  "  con- 
cerning the  law  ?  No.  I  did  not  speculate  on  this  subject,  and 
I  do  not  on  others.  I  do  not  decry  speculation  ;  it  has  its  valu- 
able uses.     It  is  not  introduced  into  my  legal  writings,  simply 

Acy.  According  to  the  current  of  modern  a  vessel  taken  under  the  cannon  of  a  neu- 
auihoritjr,  the  general  territorial  juriadic-  tral  fortress  is  not  a  good  prize." 
tion  extends  into  the  sea  as  far  as  a  can-  Martens.  —  '*  So  a  nation  may  assert 
non-shot  will  reach  and  no  further,  and  an  exclusive  right  to  the  neighboring  per- 
this  is  generally  calculated  to  be  a  marine  tions  of  the  sea  capable  of  being  main- 
league  ;  and  the  Congress  of  the  United  tained  from  the  shore.  At  this  day  all 
States  have  recognized  this  limitation  by  European  nations  agree  that,  as  a  rule, 
anthorizing  the  district  Courts  to  take  straits,  bays,  gulfs,  and  the  neighboring 
cognizance  of  all  captures  made  withui  a  sea  belong  to  the  master  of  the  coast,  to 
marine  league  of  the  American  shores."  the  extent,  at  least,  of  a  cannon-shot  from 
Wkeaton.  —  "  The  controversy  how  far  the  shore.  In  a  number  of  treaties  the 
the  open  sea  or  main  ocean  beyond  the  wider  range  of  three  leagues  has  even 
immediate  boundary  of  the  coasts  may  been  adopted." 

be  appropriated  by  one  nation  to  the  ex-  Schmaltz.  —  •«  The  parts  of   the    sea 

elusion  of  others  can  hardly  be  consid-  which  bathe  the  coast  have  always  been 

ered  open  at  this  day.    We  have  already  considered  to  be  the  property  of  the  coun- 

seenthatby  the  generally  approved  usage  try  which  they  bound.  .  .  .  In  Europe  the 

of  nations,  which  forms  the  basis  of  in-  opinion  of  jurists  who  have  treated  the 

temational  law,  the  maritime  territory  matter  philosophically  has  been  systemat- 

of  every  state  extends  (1)  to  the  ports,  ically  adopted.    According  to  this  prin- 

harbors,  bays,  mouths  of  rivers,  and  adja-  ciple  the  sea  should  belong  to  the  conti- 

cent  parts  of  the  sea  enclosed  by  head-  nent  as  far  as  the  defence  of  the  shore 

lands  belonging  to  the  same  State;  (2)  to  can  extend,  of  which  a  cannon-shot  was 

ttie  distance  of  a  marine  league,  or  as  far  to  be  taken  as  the  measure.    At  a  later 

as  a  cannon-shot  will  reach  from  the  shore,  period  the  distance  has  been  fixed  arbitra- 

along  all  the  coasts  of  the  State."    And  rily  at  three  marine  leagues." 

afterwards  —  "  The  reasons  which  forbid  Haute/euilU,  —  "  These  territorial  wa- 

the  assertion  of  an  exclusive  proprietary  ters  are  the  property  of  the  nations  pos- 

right  to  the  sea  in  general  will  be  found  sessing   the   shores,   and,  consequently, 

inapplicable  to  the  particular  portions  of  all  these  nations  have  within  such  waters 

that  element  included  in  the  above  desig-  tlie  rights  of  sovereignty  without  excep- 

nations."  tion,  as  though  it  were  on  so  much  land. 

Bishop  on  "Criminal  Law"  loxmt.  .  .  .  Foreigners  entering  this   reserved 

Continental  :  —  territory  must  submit  to  the  law  of  the 

Mo9er.  —  "  The  sea  which  borders  on  Sovereign  in  all  that  concerns  their  rela- 

the  coast  of  a  country  is  indisputably,  tions  with  the  land  and  its  inhabitants,  as 

according  to  the. law  of  nations,  under  though  they  were  on  the  land.    The  limit 

the  sovereignty  of  the  adjacent  land,  so  of  the  territorial  sea  is  fixed  by  the  prin- 

far  as  a  cannon-shot  will  reach."  ciple  from  which  its  territorial  character 

Vatid.  —  "  In  general  the  dominion  of  arises.    It  extends  as  far  as  the  sea  can 

the  State  over  the  neighboring  sea  ex-  be  commanded  from  the  shore,  but  no 

tends  as  far  as  her  safety  renders  it  neces-  further." 

sary  and  her  power  is  able  to  assert  it."  This  matter  may  be  found  in  Hansard 

And  again :  "  Now-a-days,  all  the  extent  ut  sup.,  and  in  "  The  Times  "  of  Feb.  16, 

of  sea  which  is  within  reach  of  cannon-  1878.    Perhaps  all  of  it  is  also,  with  other 

shot  from  the  shore  is  considered  as  form-  of  the  like  sort,  in  Reg.  v,  ILeyn,  already 

ing  part  of  the  territory.    For  thla  reason  mentioned. 
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because  their  purpose  is  not  speculative,  but  only  to  serve  as 
practical  tools  of  our  legal  trade. 

It  is  a  principle  alike  of  law  and  of  common  sense,  that,  in  any 
antagonism  between  things  indefinite  and  definite,  the  latter  shall 
prevail.  It  applies,  for  example,  to  boundary  lines.  There  never 
was  a  time,  and  there  never  will  be,  when  it  can  be  stated,  as 
general  doctrine,  how  far,  to  an  inch,  cannon  balls  can  be  shot 
over  the  sea.  And  if  it  is  conceded  that  the  territorial  belt  is  so 
many  miles,  or  as  far  as  gun-shot  will  reach,  the  former  must  be 
the  rule.  Then,  when  a  rule  is  thus  technically  fixed,  the  simple 
fact  that  men  have  learned  to  shoot  a  little  further  —  exactly 
how  much  further  no  one  knows  —  cannot  change  it.  But  is  not 
this  reasoning  *' speculation "  ?  No.  It  is  law.  I  sometimes 
state  the  law  extended  thus  fully.  Sometimes  I  trust  to  my 
readers  to  understand  and  appreciate  the  doctrine  in  a  form  less 
argumentative.  In  the  present  instance,  I  set  it  down,  as  quoted 
by  the  Lord  Chancellor,  in  the  following  words :  — 

"  A  nation  bordering  on  the  sea  can  bold  actual  possession  of  it  as  far 
from  the  sbore  as  cannon-balls  will  reach,  while  dominion  to  this  extent  is 
necessary  for  the  safety  of  the  inhabitants,  who  might  otherwise,  being  neutral, 
be  cut  down  in  time  of  war  by  the  artillery  of  the  belligerents  contending  on 
the  water.  And  so  much  of  ocean,  the  authorities  agree,  is  within  the  terri- 
torial Sovereignty  which  controls  the  adjacent  shores.  A  cannon-shot  is  for 
this  purpose  estimated  at  a  marine  league,  which  is  a  little  short  of  three  and 
a  half  of  our  English  miles,  or  exactly  3.4517.  But  the  rule  of  computing  a 
cannon-shot  as  a  marine  league  for  this  purpose  was  established  before  the  late 
improvements  in  guns  and  gunnery,  and,  in  reason,  the  distance  would  seem 
now  to  require  extension,  though  the  author  is  not  able  to  refer  to  any  suffi- 
cient authority  showing  the  extension  to  have  been  actually  made  in  tJie  law 
of  nations." 

I  thus  gave,  with  what  seemed  to  me  sufficient  fulness,  the  law, 
including  the  reason  whereon  it  rested.  The  House  of  Lords 
and  afterward  the  House  of  Commons  confirmed  my  statement 
at  every  point,  —  or,  exactly,  I  had  anticipated  the  view  which 
they  would  take,  for  they  were  not  in  the  slightest  degree  influ- 
enced by  my  book, —  and  thus  was  passed  the  "  Territorial  Waters 
Jurisdiction  Act,  1878,"  41  h  42  Vict.  c.  78.  By  §  7,  "  any 
part  of  the  open  sea,  within  one  marine  league  of  the  coast, 
measured  from  low-water  mark,  shall  be  deemed  to  be  open 
sea  within  the  territorial  waters  of  her  majesty's  dominions." 
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And  this  belt  of  the  sea  is  declared  to  be  such  ^  as  is  deemed  by 
international  law  to  be  within  the  territorial  sovereigniy.of  iier 
majesty." 

I  should  like  to  add  illustrations  of  how  ordinarj  legal  ques- 
tions, depending  more  completely  on  judicial  dedsiout  are  treated 
of  by  looking  and  seeing,  but  too  much  .space  would  be  re- 
quired. 
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MAERIAGE   AND   DIYOECE. 


BOOK    I. 

SOME   GENERAL  VIEWS  OF  THE  LAW  OF  MARRIAGE 

AND  DIVORCE. 


CHAPTER  I. 

THB  KATUBE  OF  HABBIA0B  AND  HOW  DSFINED. 

§  1.  Harmony  and  Diveraities  of  Opinion.  —  The  universal  senti- 
ment of  mankind  accepts  the  fundamental  doctrine  of  the  law  of 
marriage,  that  the  sexes  should  not  associate  promiscuously  as 
prompted  by  mere  animal  instinct,  but  "  pair  off,"  to  use  an  ex- 
pression applied  to  the  birds  of  the  air.  Even  where  polygamy 
is  tolerated,  fidelity  to  and  among  the  family  of  wives  is  enjoined, 
the  same  as  is  the  more  restricted  fidelity  in  monogamy.  In 
Christian  countries,  marriage  comprehends  the  union  of  one  man 
with  one  woman  only,  and  all  outside  commerce  of  the  sexes  is 
forbidden,  though,  Uke  other  admitted  evils,  it  is  less  severely 
dealt  with  in  some  countries  than  in  others.  But  in  the  minuter 
details  of  marriage,  and  of  its  dissolution  otherwise  than  by 
death,  there  are  considerable  diversities  of  opinion  and  practice. 
We  are  to  consider  how  the  law  is  in  our  own  country,  and  in 
some  degree  in  the  family  of  nations. 

§  2.  Aasnmed  by  Contract  —  Persons  are  nowhere  compelled 
to  marry ;  hence,  alike  in  our  country  and  in  every  other,  mar- 
riage is  entered  into  by  contract.  The  meaning  of  which  is, 
that  those  and  those  only  who  mutually  agree  to  marry,  being 
legally  capable  of  intermarrying,  are  by  the  laws  made  husband 
and  wife.  This  contract  of  marriage  differs  from  the  marriage 
itself,  as  the  agreement  to  build  a  .house  differs  from  the  com- 
pleted si^ncture,  or  as  the  egg  and  the  incubation  differ  from  the 
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bird  produced.  It  has  the  properties  of  any  other  ordinary  eon- 
tract  :  as,  for  example,  the  parties  must  be  capable  of  contract- 
ing,^ and  those  already  married  cannot  agree  to  marry  others, 
though  one  who  has  concealed  his  incapacity  may  be  sued  by  the 
other  to  whom  he  had  made  the  promise  unlawfully ;  ^  it  must  be 
founded  on  a  consideration,  which,  in  the  facts  of  most  cases 
and  in  a  certain  sense  of  necessity,  consists  of  mutual  promises ;  ^ 
the  consideration  must  not  involve  what  is  immoral  or  against 
public  policy ;  ^  fraud  ^  or  mistake,  such  as  a  concealed  or  undis^ 
closed  lack  of  chastity,  will  justify  the  breaking  of  the  promise  ;* 
the  contract  between  an  infant  and  an  adult  is  binding  on  the 
adult  'but  voidable  by  the  infant ; '  the  "  act  of  God,"  ®  occurring 
after  the  contract  is  made,  whereby  one  becomes  physically  inca- 
pable of  perfoiming  the  functions  of  marriage,  will  justify  its 
breach  by  either  of  the  parties;^  an  action  of  damages  for  a 
breach  may  be  maintained ;  ^^  and  this  contract,  like  any  other, 
ends  when  performance  is  fully  done  and  accepted.  Actual  mar- 
riage, in  any  form  which  makes  the  parties  in  law  husband  and 
wife,  is  performance.  Nothing  short  is.  At  marriage,  therefore, 
the  contract  ceases.    Hence,  — 

§  3.  iffarriage  defined.  —  Marriage,  as  distinguished  from  the 
agreement  to  marry  and  from  the  act  of  becoming  married,  is  the 
civil  status  of  one  man  and  one  woman  united  in  law  for  life,  for 
the  discharge,  to  each  other  and  the  community,  of  the  duties 
legally  incumbent  on  those  whose  association  is  founded  on  the 
distinction  of  sex.    So  it  has  been  defined  in  the  various  editions 


1  Haviland  v.  Halstead,  34  N.  Y.  643.  Foote  v.  Hayne,  1  Car.  &P.  545 ;  Beache^ 

See  Boper  v.  Clay.  18  Misso.  383;  Healey  o.  Brown,  Ellis,  B.  &  E.  796. 
r.  O'SullivaD,  6  Allen,  114.  «  Young  v.  Murphy,  3  Bing.  N.  C.  54; 

>  Bishop  Con.  §  693 ;  Millward  i?.  Lit-  Button  v.  McCauley,  38  Barb.  413 ;  Irrini; 

Uewood,  5  Ezch.  775;   Blattmacher  v.  p.  Greenwood,  1  Car.  &  P.  360;  Foulkes 

8aal,  29  Barb.  22.  o.  SeUway,  8  Esp.  236 ;  Bench  v.  Merrick. 

s  Bishop  Con.  §  428-431 ;  Russell  v,  1  Car.  &  K.  463. 
Cowles,  15  Gray,  582;  Vineall  v,  Veness,         ^  2  Kent  Com.  78,  243;  Coxhead  o. 

4  Fost.  &  F.  344 ;  Harvey  v.  Johnston,  6  MuUis,  3  C.  P.  D.  439 ;  Willard  v.  Stone, 

C.  B.  295 ;  WUd  v.  Hams,  7  C.  B.  999;  7  Cow.  22;  Northcote  v.  Doughty,  4  C.  P. 

Roper  V.  Clay,  18  Misso.  383;  Weaver  t7.  D.  385;  post,  §  143. 
Bachert,  2  Barr,  80;  McCormick  v.  Robb,         >  Bishop  Con.  §  611-625. 
12  Harris,  Pa.  44;  Daniel  v.  Bowles,  2         •  HaU  v.  Wright,  Ellis,  B.  &  E.  746; 

Car.  &  P.  553;  Standiford  v.  Gentry,  32  Atehinson  v.  Baker,  Peake  Ad.  Cas.  103. 
Misso.  477.  ^^  Smith  v.  Woodfine,  1  C  B.  k.  s.  660 

«  Goodall  V,  Thurman,  1  Head,  209;  White  v,  Thomas,  12  Ohio  State,  812 

Noice  V.  Brown,  10  Vroom,  133.  Eerfoot  9.  Marsden,  2  Fott.  &  F.  160. 

•  Wharton  o.  Lewis,  1  Car.  &  P.  529; 
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of  this  work,  and  the  correctness  of  the  definition  is  generally 
acknowledged.^ 

Souroe  of  Marriage  —  Farther  of  the  Definition.  —  The  source  of 
marriage  is  the  law  of  nature,  whence  it  has  flowed  into  the  mu- 
nicipal laws  of  every  civilized  country,  and  into  the  general  law 
of  nations.  And  since  it  can  exist  only  in  pairs,  and  since  none 
are  compelled,  but  all  who  are  capable  are  permitted,  to  assume  it, 

—  marriage  may  be  said  to  proceed,  as  just  explained,  from  a  civil 
contract  between  one  man  and  one  woman,  of  the  needful  physical 
and  civil  capacity.  While  the  contract  remains  a  mere  agreement 
to  marry,  it  is  not  essentially  different  from  other  executory  civil 
contracts ;  it  does  not  superinduce  the  status  ;  and,  on  its  viola- 
tion, an  action  may  be  maintained  by  the  injured  party  to  recover 
his  damages  of  the  other.  But  when  it  is  executed  in  what  the 
law  accepts  as  a  valid  marriage,  its  nature  as  a  contract  is  merged 
in  the  higher  nature  of  the  status.     And  though  the  new  relation 

—  that  is,  the  status  —  retains  some  similitudes  reminding  us  of 
its  origin,  the  contract  does  in  truth  no  longer  exist,  but  the  par- 
ties are  governed  by  the  law  of  husband  and  wife.     In  other 

^  Consalt,  for  example,  Askew  v.  Da-  Batisfied  by  the  solemnization  of  the  mar- 
pree,  30  Ga.  178, 176 ;  Lonas  v.  The  State,  riage,  bat  marriage  directly  it  exists  ere- 
3  Heisk.  287,  907,  808 ;  Ellison  r.  Martin,  ates  by  law  a  relation  between  the  parties 
53  Miaso.  576,  578 ;  Noel  v.  Ewing,  9  Ind.  and  what  is  called  a  status  of  each.  The 
87 ;  Ditson  i\  Ditson,  4  R.  I.  87 ;  Frasher  statas  of  an  individaal,  used  as  a  legal 
V.  The  State,  8  Texas  Ap.  268, 276.  The  term,  means  the  legal  position  of  the  indi- 
later  American  cases  are  rery  numerous  vidual  in  or  with  regard  to  the  rest  of  the 
in  which  this  definition  is  expressly  or  community.  That  relation  between  the 
by  implication  accepted.  In  England,  parties,  and  that  status  of  each  of  them 
those  which  could  be  cited  to  it  are  less  with  regard  to  the  community,  which  are 
in  number  than  with  us ;  but  the  proposi-  constituted  upon  marriage,  are  not  im- 
tlon  that  marriage  is  a  status  and  is  not  posed  or  defined  by  contract  or  agreement 
a  contract  finds  of  late  a  good  deal  of  sup-  but  by  law."  Brett,  L.  J.  in  Niboyet  v, 
port  there.  For  example,  quite  recently  Niboyet,  4  P.  D.  1, 11.-  Again :  "  Very 
it  was  judicially  observed :  "  As  has  been  many  and  serious  difficulties  arise  if  mar- 
frequently  pointed  oat,  a  decree  of  disso-  riage  be  regarded  only  in  the  light  of  a  con* 
lutioo  of  marriage  cannot  be  the  judicial  tract  It  is  indeed  based  upon  the  contract 
declaration  of  a  mere  consequence  agreed  of  the  parties,  but  it  is  a  status  arising 
between  the  parties  for  the  breach  of  a  out  of  a  contract  to  which  each  country  is 
contract,  as  in  ordinary  cases  of  breach  entitled  to  attach  its  own  conditions,  both 
of  contract,  or  a  mere  compensation  or  as  to  its  creation  and  duration."  Han- 
individual  remedy  for  the  breach  of  a  nen,  P.  in  Sottomayer  v.  DeBarros,  6 
private  duty  as  in  an  action  for  damages,  P.  D.  94, 101>  These  English  expressions 
but  can  only  be  a  judicial  sentence  of  the  may  be  regarded,  in  some  sense,  as  in- 
law of  the  country  in  and  for  which  the  dorsements  of  my  definition ;  the  book  be* 
court  is  acting,  by  which  such  court  as-  ing,  in  both  instances,  before  the  judges. 
•umes  to  alter  not  only  the  relation  be-  Curiously,  in  the  second  of  these  cited 
tween  the  parties  but  the  status  of  hoih.  cases,  there  is  a  misprint  in  the  name. 
Marriage  is  the  f  ulfliment  of  a  contract 
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words,  the  parties,  when  they  agreed  to  marry,  andertook  only 
to  assume  the  marital  status;  and,  on  its  assumption,  the  agree^ 
ment,  being  fully  performed  according  to  its  terms,,  bound  them 
no  longer.^ 

§  4.  OenenOly  of  Deflnitfoa  —  In  the  law,  a 'definition  is  legal 
doctrine  epitomized.  To  ascertain,  therefore,  whether  or  not  a  pro- 
posed definition  is  correct,  we  do  not  compare  its  terms  with  those 
of  prior  definitions,  with  dicta  of  the  judges,  or  with  the  words  of 
other  learned  persons.  The  test  is,  whether  or  not  it  accurately 
pictures,  in  ^  miniature,  not  what  the  courts  say,  but  the  sum 
of  what  they  adjudge.*  And  in  the  barbarous  condition  of  our 
legal  literature,  alike  in  the  past  and  in  the  present,^  often  is  one 
thing  uttered*  from  the  bench,  and  written  down  as  law  in  our 
text-books,  and  the  directly  opposite  of  it  adjudged.  A  com- 
mentator on  the  law,  therefore,  should  define  legal  doctrine 
according  to  its  actual  form  in  practice,  not  in  any  erroneous 
words  which  a  judge  or  predecessor  may  have  employed.    Now, — 

Further  of  the  DeOnitloii  of  Marriage.  —  We  know  that  the  fore- 
going definition  of  marriage  is  correct,  because  it  accurately 
describes  what  the  courts  constantly  decide.  That  marriage 
executed  is  not  a  contract  we  know,  because  the  parties  cannot 
mutually  dissolve  it,  because  the  act  of  God  incapacitating  one 
to  discharge  its  duties  will  not  release  the  bond,  because  there  is 
no  accepted  performance  which  will  end  it,  because  a  minor  of 
marriageable  age  can  no  more  recede  from  it  than  an  adult, 
lecause  it  is  not  dissolved  by  a  failure  of  the  original  considera- 
tion, becausd  no  suit  for  damages  will  lie  for  the  non-fulfilment 
of  its  duties,  because  its  duties  are  not  derived  from  its  terms 
but  from  the  law,  because  legislation  may  annul  it  at  pleasure, 
and  because  none  of  its  other  elements  are  those  of  contract,  but 
all  are  of  status.    Still,  — 

§  6.  Contiiiued.  —  Plain  as  this  view  is,  and  incredible  as  it  may 
seem  that  any  thing  contrary  to  it  should  be  seriously  entertained, 
marriage  was  generally  in  our  books,  prior  to  the  present  one, 
defined  as  a  contract.  But  this  definition,  thus  broadly  stated, 
was  so  obviously  inaccurate  that  it  was  commonly  more  or  less 
qualified ;  and,  by  some,  so  much  was  excepted  out  of  it  as  to 
leave  little  or  nothing  of  the  original.     So  that,  if  marriage  was 

VAnd  Me  1  Bkhop  Mar«  Women,  ^  1  Bishop  Crim.  Froced.  8d  e<L  Intret 
§  23-26 ;  ante,  §  2.  duction. 
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pronounced  a  contraci^  it  was  said  also  to  be  more  than  a  con-^ 
tract,  and  to  di£Per  from  all  other  contracts.^  A  frequent  ques- 
tion was,  whether  it  is  a  civil  contract,  or  a  religious  vow.^  The 
Roman  Catholic  Church  holds  it  to  be  a  sacrament ;  and,  though 
Protestants  do  not  generally  so  esteem  it,  they  account  it  as  of 
Divine  origin,  and  invest  it  with  the  sanctions  of  religion.^ 
Therefore  it  has  been  said,  that,  '^  according  to  juster  notions  of 
the  nature  of  the  marriage  contract,  it  is  not  merely  either  a  civil 
or  religious  contract ;  and  at  the  present  time  it  is  not  to  be  con- 
sidered as  originally  and  simply  one  or  the  other."  *  Yet  all  the 
decisions  attest,  that,  however  deeply  the  religious  nature  of  mar- 
riage may  engage  the  affections  of  the  community,  the  law  leaver 
this  nature  to  the  sole  care  of  religion,^  and  contemplates  it  only 
as  a  civil  institution.*    Hence,  — 

.  Former.  Definitions.  —  It  wafi  not  altogether  unnatural  for  one 
whose  thoughts  were  bent  on  distinguishing  marriage  as  the  law 
views  it  from  marriage  as  a  religious  rite,  to  say,  regardless  of 
accuracy  in  other  respects,  that  it  is  a  ^^  contract,"  a  ^^  civil  con- 
tract ;  *'  for  through  such  contract,  and  not  otherwise,  is  it  formed. 
And  the  second  definer  would  be  sure  to  follow  the  first.  The 
third  would  repeat,  parrot-like,  what  had  been  said  before*. 
And  so  the  confusion  would  go  down.  Thus :  ^  Marriage  is  con- 
sidered in  every  country  as  a  contract,  and  may  be  defined  to  be 
a  contract  according  to  the  form  prescribed  by  the  law,  by  which 
a  man  and  woman,  capable  of  entering  into  such  a  contract^ 
mutually  engage  with  each  other  to  live  their  whole  lives  together 
in  the  state  of  union  which  ought  to  exist  between  a  husband 
and  his  wife."  ^  Again :  ^^  Marriage  is  a  contract  having  its  ori- 
gin in  the  law  of  nature  antecedent  to  all  civil  institutions,  but 
adopted  by  political  society,  and  charged  thereby  with  variousi 
civil  obligations.  It  is  founded  on  mutual  consent,  which  is 
the  essence  of  all  contracts  ;  and  is  entered  into  by  two  persons 

1  Townsend  v.  Griffin,  4  Hairing.  Del.         >  Story  Gonfl.  Laws,  §  108,  200. 
440 ;  Maguire  v.  Maguilre,  7  Dana,  181,         ^  Lord  Stowell,  in  Lindo  &.  Belisario, 

183;  Miles  v,  Chilton,  1  Rob.  £c.  684,  supra,  4  Eng.  £c.  874 ;  FonishiU  v.  Muxw 

094 ;  Dickson  v,  Dickson,  1  Yerg.  110, 112 ;  raj,  1  Bland,  479. 
Kilbom  V.  Field,  28  Smith,  Pa.  104.    But         *  1  Bl.  Com.  488. 
leeXhe  State  v.  Fry,  4  Misso.  120, 170;         •  Dumaresly  v.  Fishly,  3  A.  K.  Mat. 

Ixmdondeny  o.  Chester,  2  N.  H.  268 ;  368 :  Jenkins  v.  Jenkins,  2  Dana,  102. 
Holmes  v.  Holmes,  6  La.  46a  7  Shelford  Mar.  &  Div.  1. 

s  Lindo  V.  Belisario,  1  Hag.  Con.  216, 
230,  4  Eng.  Ec.  367,  373. 
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of  different  sexes,  with  a  view  to  their  mutual  comfort  and  sup- 
port, and  for  the  procreation  of  children."  ^  But  Ayliffe,  though 
an  old  writer,  and  not  of  the  highest  authority,  defines  marriage 
more  accurately  as  *'  a  lawful  coupling  and  joining  together  of  a 
man  and  woman  in  one  individual  state  or  society  of  life,  during 
the  lifetime  of  one  of  the  parties ;  and  this  society  of  life  is  con- 
tracted by  the  consent  and  mutual  good-will  of  the  parties  toward 
each  other."  *  A  vice  of  all  the  former  definitions  is,  that  they 
blend  the  contract  by  which  marriage  is  entered  into  with  the 
resulting  status. 

§  6.  How  unlike  Contract  —  Various  learned  persons  have 
pointed  out  differences  between  marriage  and  an  ordinary  con- 
tract; as, — 

Robertson.  —  Lord  Robertson,  a  Scotch  judge,  in  a  passage  ap- 
provingly quoted  by  Judge  Story*  and  by  Mr.  Fraser*  says: 
"  Marriage  is  a  contract  sui  generis^  and  differing  in  some  respects 
from  all  other  contracts,  so  that  the  rules  of  law  which  are  appli- 
cable in  expounding  and  enforcing  other  contracts  may  not  apply 
to  this.  The  contract  of  marriage  is  the  most  important  of  all 
human  transactions.  It  is  the  very  basis  of  the  whole  fabric  of 
civilized  society.  The  status  of  marriage  is  Juris  gentium^  and 
the  foundation  of  it,  like  that  of  all  other  contracts,  rests  on  the 
consent  of  parties ;  but  it  differs  from  other  contracts  in  this, 
that  the  rights,  obligations,  or  duties  arising  from  it  are  not  left 
entirely  to  be  regulated  by  the  agreements  of  parties,  but  are,  to 
a  certain  extent,  matters  of  municipal  regulation  over  which  the 
parties  have  no  control  by  any  declaration  of  their  will ;  it  con- 
fers the  status  of  legitimacy  on  children  bom  in  wedlock,  with 
all  the  consequential  rights,  duties,  and  privileges  thence  arising ; 
gives  rise  to  the  relations  of  consanguinity  and  affinity  ;  in  short, 
it  pervades  the  whole  system  of  civil  society.  Unlike  other  con- 
tracts, it  cannot,  in  general,  amongst  civilized  nations,  be  dis- 
solved by  mutual  consent;  and  it  subsists  in  full  force,  evea 
although  one  of  the  parties  should  be  forever  rendered  incapable, 
as  in  the  case  of  incurable  insanity,  or  the  like,  from  performing 
his  part  of  the  mutual  contract.  No  wonder  that  the  rights, 
duties,  and  obligations  arising  from  so  important  a  contract  should 

1  Eogen  Ec.  Law,  2d  ed.  695,  tit.  Aiar-         >  Story  Confl.  Laws,  §  109-111. 
riage.    See  also  1  Bl.  Com.  433.  «  1  Fras.  Dom.  Rel.  88.    See  also  Shel- 

3  Ayl.  Parer.  359.  ford  Mar.  &  DIt.  10. 
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not  be  left  to  the  discretion  or  caprice  of  the  contracting  parties* 
but  should  be  regulated  in  many  important  particulars  by  the 
laws  of  every  civilized  country."  ^ 

§  7.  Baxmatyne. —  Lord  Bannatyne^  another  Scotch  judge,  has 
observed :  "  Though  the  origin  of  marriage  is  contract,  it  is  in  a 
different  situation  from  all  others.  It  is  a  contract  coeval  with, 
and  essential  to,  the  existence  of  society ;  while  the  relations  of 
husband  and  wife,  parent  and  child,  to  which  it  gives  rise,  are 
the  foimdation  of  many  rights  acknowledged  all  the  world  over, 
and  which,  though  differently  modified  in  different  countries, 
have  everywhere  a  legal  character  altogether  independent  of  the 
will  of  the  parties.  .  .  •  The  rights  arising  from  the  relation  of 
husband  and  wife,  though  taking  their  origin  in  contract,  have 
yet,  in  all  countries,  a  legal  character,  determined  by  their  par- 
ticular laws  and  usages,  altogether  independent  of  the  terms  of 
the  contract,  or  the  will  of  the  parties  at  the  time  of  entering  into 
it."«     To  illustrate, — 

Robertson  —  (Husband's  Authority  over  Wife).  —  As  once  asked 
by  Lord  Robertson :  ^  "  If  a  man  in  this  country  [Scotland]  were 
to  confine  his  wife  in  an  iron  cage,  or  to  beat  her  with  a  rod  of 
the  thickness  of  the  judge's  finger,  would  it  be  a  justification  in 
any  court  to  allege,  that  these  were  powers  which  the  law  of 
England  conferred  on  a  husband,  and  that  he  was  entitled  to  the 
exercise  of  them,  because  his  marriage  had  been  celebrated  in 
that  country?"* 

Boss.  —  ^*'  Marriage,'*  said  Mr.  Commissary  Ross,  *^  is  a  contract 
altogether  of  a  peculiar  kind ;  it  stands  alone,  and  can  be  assimi- 
lated to  no  other  contract  whatever."  * 

§  8.  Onr  own  Courts.  —  Observations,  not  differing  greatly  from 
the  foregoing,  have  been  made  in  our  own  courts.     Thus,  — 

Bobertson  of  Kentucky.  —  In  a  Kentucky  case,  Robertson,  C.  J. 
said :  ^^  Marriage,  though  in  one  sense  a  contract,  —  because, 
being  both  stipulatory  and  consensual,  it  cannot  be  valid  without 
the  spontaneous  concurrence  of  two  competent  minds, — is,  nev- 
ertheless, 8u%  generis^  and  unlike  ordinary  or  commercial  contracts 
is  publici  Juris  ;  because  it  establishes  fundamental  and  most  im- 

1  Dnntze  v.  Levett,  Ferg.  68,  886,  897»         *  Lord  Robertson,  in  Duntze  v.  LeyeU, 

S  Eng.  £c.  860,  406,  602.  Ferg.  386,  390,  3  Eng.  Ec.  496,  604. 

*  Lord  Bannatjnc,  in  Dnntse  v.  Lev-  *  Gordon  o.  Pye,  Ferg.  App.  276,  889^ 
sit,  Ferg.  886,  401,  3  Eng.  Ec.  496,  606.  3  Eng.  Ec.  430,  468. 

*  Ante,  §  6. 
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portant  domestic  relations.  And,  therefore,  as  every  well-organs 
ized  society  is  essentially  interested  in  the  existence  and  harmony 
and  decorum  of  all  its  social  relations,  marriage,  the  most  elemen* 
tary  and  useful  of  them  all,  is  regulated  and  controlled  hy  the 
sovereign  power  of  the  State,  and  cannot,  like  m&re  contrctcts^  be 
dissolved  by  the  mutual  consent  only  of  the  contracting  parties, 
but  may  be  abrogated  by  the  sovereign  will,  either  with  or  with- 
out the  consent  of  hoih  parties^  whenever  the  public  good,  or  jus- 
tice to  both  or  either  of  the  parties,  will  be  thereby  subserved. 
Such  a  remedial  and  conservative  power  is  inherent  in  every 
independent  nation,  and  cannot  be  surrendered,  or  subjected  to 
political  restraint  or  foreign  control,  consistently  with  the  public 
welfare.     And,  therefore,  — 

"  ObUgation  of  ContraotB.**  —  '*  Marriage,  being  much  more  than 
a  contract,  and  depending  essentially  on  the  sovereign  will,  is 
not,  as  we  presume,  embraced  by  the  constitutional  interdiction 
of  legislative  acts  impairing  the  obligation  of  contracts.  The 
obligation  is  created  by  the  public  law,  subject  to  the  public  will, 
and  not  to  that  of  the  parties."  ^  That  it  is  not  within  this  con- 
stitutional provision  may  be  deemed  now  to  be  settled  doctrine.' 
So,  — 

§  9.  Catron.  —  In  the  Tennessee  court,  Catron,  J.  remarked : 
^  By  the  English  canon  and  ecclesiastical  law,  this  union  of  mar- 
riage is  of  a  nature  so  widely  differing  from  ordinary  contracts,  — ^ 
creating  disabilities  and  conferring  privileges  between  the  hus- 
band and  wife ;  producing  interests,  attachments,  and  feelings, 
partly  from  necessity,  but  mainly  from  a  principle  in  our  nature, 
which  together  form  the  strongest  ligament  in  hmnan  society, 
without  which  perhaps  it  could  not  exist  in  a  civilized  state ;  it 
is  a  connection  of  such  a  deep-toned  and  solemn  character, — 
that  society  has  even  more  interest  in  preserving  it  than  the  par- 
ties themselves.  So  it  has  been  deemed  by  all  societies,  civilized, 
and  not  corrupt,  in  all  ages."  ^    And,  — 

Delaware  Court.  —  In  a  Delaware  case,  it  was  said :  '*  The  mar- 
riage contract  is  one  of  a  peculiar  character,  and  subject  ta 

1  Magmre  o.  Maguire,  7  Dana,  181,  Office.  — An  office  is  deemed  not  to  be  a 

183.  contract  within  this  constitntional  pro- 

<  Post,  §  66&-6a9;  Cronise  v.  Cronise,  Tision.    Hyde  v.  The  State,  62  Miicis.. 

4  Smith,  Fa.  256 ;  Koel  o.  Ewing,  0  Ind.  d66. 

87;  Rugh  v,  Ottenheimer,  6  Oregon,  *  Dickaon  0.  Dickson^  1  Terg.  110, 112 
231 ;  Starr  v.  Hamilton,  Deady,  268.    80, 
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peculiar  principles.  It  may  be  entered  into  by  persons  who  are 
not  oapable  of  forming  any  other  lawful  contract;  it  can  be 
violated  and  annulled  by  law,  which  no  other  contract  can  ; 
it  cannot  be  determined  by  the  will  of  the  parties,  as  any 
other  contract  may  be ;  and  its  rights  and  obligations  are  de- 
rived rather  from  the  law  relating  to  it  than  from  the  contract 
iteelf."  1 

§  10.  Ames.  —  Since  this  book  was  originally  written,  Ames, 
C.  J.,  in  a  Rhode  Island  case,  referring  to  its  views  and  reinforcing 
them,  said :  ^'  Marriage,  in  the  sense  in  which  it  is  dealt  with  by 
a  decree  of  divorce,  is  not  a  contract,  but  one  of  the  domestic 
relations.  In  strictness,  though  formed  by  contract,  it  signifies 
the  relation  of  husband  and  wife ;  deriving  both  its  rights  and 
duties  from  a  source  higher  than  any  contract  of  which  the  par* 
ties  are  capable,  and,  as  to  these,  uncontrollable  by  any  contract 
which  they  can  make.  When  formed,  this  relation  is  no  more  a 
contract  than  ^  fatherhood '  or  ^  sonship '  is  a  contract.  It  is  no 
more  a  contract  than  serfdom,  slavery,  and  apprenticeship  are 
contracts;  the  latter  of  which  it  resembles  in  this,  that  it  is 
formed  by  contract.  To  this  relation  there  are  two  parties,  as  to 
the  others ;  two  or  more  interested,  without  doubt,  in  the  exist- 
ence of  the  relation,  and  so  interested  in  its  dissolution.  These 
parties  are  placed  by  the  relation  in  a  certain  relative  state  or 
condition,  under  the  law,  as  are  parents  and  children,  masters 
and  servants;  and,  as  every  nation  or  state  has  an  exclusive 
sovereignty  and  jurisdiction  within  its  own  territory,  so  it  has 
exclasively  the  right  to  determine  the  domestic  and  social  condi« 
tion  of  the  persons  domiciled  within  that  territoiy.  It  may, 
except  so  far  as  checked  by  constitution  or  treaty,  create  by  law 
new  rights  in,  or  impose  new  duties  upon,  the  parties  to  these 
relations,  or  lessen  both  rights  and  duties ;  or  abrogate  them,  and 
so  the  legal  obligation  of  the  relation  which  involves  them,  alto- 
gether. This  it  may  do,  with  the  exception  above  stated,  as  to 
some  relations,  by  law^  when  it  wills ;  declaring  that  the  legal 
relation  of  master  and  slave,  for  instance,  shall  cease  to  exist 
within  its  jurisdiction ;  or  for  what  causes  or  breaches  of  duty  in 
the  relation,  this,  or  the  legal  relation  of  husband  and  wife,  or 

^  Townsend  v.  Griffin,  4  Earring.  Del.    itatni  than  a  contract,  lee  Noel  v.  Ewing, 
440,  442.    See  further  aathoritiefl  cited    0  Ind.  87,  49,  60. 
ante,  §  6.     That  marriage  is  rather  a 

9 


§12  GEIi^BAL  VIEWS.  [BOOK  I. 

of  parent  and  child,  may  be  restricted  in  its  rights  and  duties, 
or  altogether  dissolved,  through  the  judicial  intervention  of  its 
courts."  ^ 

§  11.  Btalr. — Going  back  to  an  earlier  date,  Mr.  Fraser,  after 
making  some  pertinent  observations  of  his  own,  copies  from  Lord 
Stair  a  passage  of  peculiar  significance,  thus  :  '^  Obligations  aris- 
ing from  voluntary  engagement  take  their  rule  and  substance 
from  the  will  of  man,  and  may  be  framed  and  disposed  at  his 
pleasure ;  but  so  cannot  marriage,  wherein  it  is  not  in  the  power 
of  the  parties,  though  of  common  consent,  to  alter  any  substantial ; 
€ts,  to  make  the  marriage  for  a  time,  or  take  the  power  over  the 
wife  from  the  husband  and  place  it  in  her  or  any  other,  or  the 
right  of  provision  and  protection  of  the  wife  from  her  husband, 
and  so  of  all  the  rest ;  which  evidently  [listen  to  this  singular 
logic!]  demonstrateth,  that  it  is  not  a  human  but  Divine  con- 
tract."»    Still,— 

§  12.  Fundamental  In  Human  Economy  —  (Not  therefore  a  Con- 
tract). —  By  whatever  reasoning  we  arrive  at  the  conclusion  that 
marriage  is,  as  often  expressed,  a  Divine  Institution,  the  truth 
that  it  is  such  —  or,  in  other  words,  that  it  is  parcel  of  the  Wis- 
dom which  entered  into  the  creation  of  man  —  is  palpable,  and 
is  generally  acknowledged.  Commencing  with  the  race,  and 
attending  man  in  all  periods  and  in  all  countries  of  his  existence, 
this  institution  of  marriage  has  ever  been  considered  the  particu- 
lar glory  of  the  social  system.  It  has  shone  forth,  in  dark  coun- 
tries and  in  dark  periods  of  the  world,  a  bright  luminary  on  his 
horizon.  And  but  for  it,  all  that  is  valuable,  virtuous,  and  de- 
sirable in  human  existence  would  long  since  have  faded  away 
in  the  general  retrograde  of  the  race,  and  in  the  perilous  dark- 
ness in  which  its  joys  and  hopes  would  have  been  wrecked 
together.  And  as  man  has  gone  up  in  the  path  of  his  improve- 
ment, and  a  purer  light  has  surrounded  him,  still  has  this  insti- 
tution of  marriage,  receiving  accessions  of  glory  with  every  step 
of  the  race  toward  its  ultimate  glory,  remained  the  first  among 
the  institutions  of  human  society.  And  the  idea,  that  any  gov- 
ernment could,  consistently  with  the  general  well-being,  permit 
marriage  to  become  merely  a  thing  of  bargain  between  men  and 
women,  and  not  regulate  it  by  its  own  power,  is  too  absurd  to 

1  DItBon  V,  Ditson,  4  R.  L  87, 101, 102.  *  1  Fras.  Dom.  ReL  89,  referring  to 
tloe  ante,  §  8,  note.  Stair,  1,  4, 1. 
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require  refutation.  If,  then,  the  institution  is  to  be  cherished  bj 
the  government,  as  the  first  and  choicest  object  of  its  regard, 
Burelj  it  will  retain  the  right  to  regulate  whatever  pertains  to 
marriage  in  its  own  way,  and  to  modify  the  incidents  of  the  rela- 
tion from  time  to  time  as  itself  pleases.  And  while  it  will  hold 
this  right  absolute,  not  to  be  controlled  by  the  dictation  of  indi« 
viduals,  it  will  thus  promote,  in  the  highest  degree,  individual 
interests.  Consulting  individual  interests,  then,  and  looking  to 
the  first  principles  of  natural  equity,  it  will  not  wantonly  adopt 
any  rule  inherently  oppressive  toward  its  subjects.  It  will  con- 
sequently cause  its  subjects  to  assume  the  matrimonial  status 
only  when  they  consent  to  assume  it ;  and  it  will  not  ruthlessly 
interfere  with  such  mere  incidents  of  the  relation  as  the  mutual 
property-rights  of  the  parties.  But  the  fact,  that  parties  enter 
into  marriage  only  over  the  threshold  of  a  contract,  furnishes  the 
sole  foundation  for  the  exceedingly  loose  definition  which  terms 
it  a  contract.     Hence,  — 

§  13.  Ineatlinable  Value.  —  Though  marriage  is  thus  a  political 
and  social  status  as  the  law  views  it,  still,  as  seen  from  the 
religious  and  moral  stand-point,  it  is  an  earthly  and  even  a  hearV- 
enly  interest  transcending  all  others  of  a  social  kind.  It  is, 
moreover,  a  thing  of  natural  right ;  that  is,  all  persons  are  natu- 
rally entitled  to  enter  into  this  relation,  at  a  proper  time  and 
under  proper  circumstances.     Therefore  — 

AU  Freflnmptlons  favor  Marriage.  —  Every  court,  in  considering 
questions  not  conclusively  settled  by  authority,  should  lean 
toward  this  institution  of  marriage ;  holding  all  to  be  married 
who,  living  in  the  way  of  husband  and  wife,  may  consequently 
be  presumed  to  have  intended  entering  into  the  relation,  unlesti 
the  legal  rule  which  is  set  up  to  prevent  this  conclusion  is  dis- 
tinct and  absolute,  or  some  impediment  of  nature  intervenes. 
This  proposition  is  indeed  sustained  in  part  by  the  well-recog-* 
nized  maxim.  Semper  prcesumitur  pro  matrimonio,^  a  maxim  too 
often  practically  overlooked  by  our  tribunals ;  but,  further  than 
this,  in  all  cases  the  presumptions  both  of  law  and  of  fact  should 
be  carried  to  the  very  verge  to  uphold  a  marriage,  where  mar- 
riage was  meant  by  the  parties.     This  particular  topic  will  be 

^  Pien  v.Fien,2H.L.Ca8.831;I>ick-  Wilkie  v.  CoUins,  48  MiBsis.  496;  pos^ 
enon  v.  Brown,  49  Missis.  857, 871, 872;    §  467. 
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further  oohsidered  when  we  oome  to  treat,  in  4siub8eqaent  pages, 
of  the  law  of  the  evidence  of  marriage.^ 

§  14.    Property  and  Status,  distlngiiiBhed. —  The  law  may,  and 

to  some  extent  does,  allow  the  parties  to  regulate  by  an  ante- 
nuptial agreement,  to  survive  the  assumption  of  the  status,  the 
rights  of  property  between  themselves.^  So  that  a  difference 
exists  between  the  marriage  status,  and  those  property  rights 
which  are  attendant  upon,  and  more  or  less  closely  connected 
with  it.  As  said  by  Lord  Stowell,  "  Rights  of  property  are  at- 
tached to  it  on  very  different  principles  in  different  countries. 
In  some  there  is  a  communio  honorum.  In  some,  each  retain  their 
separate  property.  By  our  law  it  is  vested  in  the  husband. 
Marriage  may  be  good  independent  of  any  considerations  of  prop- 
erty, and  the  vinculum  fidei  may  well  subsist  without  them.'*  ^ 
This  distinction  is  fully  established  in  the  American  courts.^ 
And  we  shall  find  it  practically,  as  we  pursue  our  investigations, 
of  the  very  highest  importance.     But,  — 

§  15.  Antenuptial  Agreednents  and  Status,  oompared.  —  While 
the  law  thus  permits  the  marrying  persons  to  regulate  somewhat, 
by  an  antenuptial  agreement,  their  property  relations  with  each 
other,  it  furnishes  the  rule  to  be  applied  in  the  absence  of  the 
agreement ;  and  presumes,  that,  if  they  do  not  provide  a  rule  of 
their  own,  they  consent  to  the  rule  of  the  law.  And  we  may 
well  regard  an  agreement  of  this  kind,  and  the  rule  of  law  to 
govern  the  parties  in  its  absence,  and  perhaps  all  the  rules  which 
concern  their  relations  to  each  other  in  mere  property  rights,  not 
as  belonging  to  the  status  itself ;  but  as  drapery  hung  about  the 
status,  giving  it  ornament  and  hue,  while  really  not  forming  of  it 
a  part.  Denude  it  of  this  drapery,  and  nothing  remains  but  the 
shadow  of  its  origin  in  our  memories  bearing  even  the  similitude 
of  a  contract.  No  suit  at  law  or  in  equity,  sounding  in  contract, 
and  going  to  the  marital  relation  itself,  can  be  maintained 
between  husband  and  wife  during  their  lifetime  ;  and,  after  the 
death  of  one  of  them,^  an  action  of  this  nature  will  not  lie  against 

^  See  post,  §  457-459.  o.  Alden,  0  Greenl.  140 ;  Crane  t;.  Megin- 

'  On  (his  subject,  consult  the  author's  nis,  1  Gill  &  J.  463 ;  Townsend  v.  Griffln, 

work  on  the  law  of  "  Married  Women."  4  Harring.  Del.  440;  Sanfonl  v,  Sanford, 

*  Lindo  V,  Belisitrio,  1  Hag.  Con.  216,  5  Day,  853. 

281,  4  Eng.  £c.  867,  874.  '^  And  see  McCormick  o.  McCorroick, 

«  Holmes  o.  Holmes,  4  Barb.  295,  801 ;  7  Leigh,  66 ;  Shaw  o.  Thompson,  16  Rck. 

Maguire  v.  Maguire,  7  Dana,  181 ;  Harding  196. 
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the  repieseDtatiTes  of  the  deceased.  And  where  there  is  no 
remedy,  not  merely  where  the  remedy  is  suspended  for  the  want 
of  a  tribunal  to  administer  it,  there  is  no  right.^  The  suit  for 
divorce,  we  shall  hereafter  see,  is  not  an  action  upon  contract,  but 
a  proceeding  9U%  generUi  founded  on  the  violation  of  duties  en^ 
joined  by  law,  and  resembling  more  an  action  of  tort  than  of 
contract.' 

§  16.  Compared  wtth  Parent  and  Child. — If  the  husband  is  under 
obligation  to  support  his  wife,  so  likewise  is  he  to  support  his 
children.  As  to  each  relation,  the  duty  comes  from  the  law,  not 
from  contract.  The  relation  of  parent  and  child,  equally  with 
that  of  husband  and  wife,  from  which  the  former  proceeds,  is  a 
civil  status;  and  these  two  relationships  are  analogous  to  each 
other,  while  no  similitudes  appear  between  either  of  them  and  the 
parties  to  ordinary  contracts.     Again,  — 

Compared  with  Qoardian  and  Ward  —  The  same  comparison  may 
be  made  between  the  status  of  husband  and  wife  and  that  of 
guardian  and  ward.  The  guardianship  is  assumed  voluntarily, 
but  its  mutual  obligations  and  duties  are  imposed  by  law. 

§  17.  Story's  Views.  —  It  is  not  surprising,  therefore,  that  the 
sagacious  mind  of  Judge  Story  prompted  him  to  the  following, 
in  his  Conflict  of  Laws :  '^  I  have  throughout,"  he  says,  ^^  treated 
marriage  as  a  contract  in  the  common  sense  of  the  word,  because 
this  is  the  light  in  which  it  is  ordinarily  viewed  by  jurists,  domes- 
tic as  well  as  foreign.  Bat  it  appears  to  me  to  be  something  more 
than  a  mere  contract.  It  is  rather  to  be  deemed  an  institution  of 
society,  founded  upon  the  consent  and  contract  of  the  parties ; 
and  in  this  view  it  has  some  peculiarities  in  its  nature,  character, 
operation,  and  extent  of  obligation,  different  from  what  belong 
to  ordinary  contracts."  '  Again :  *^  Marriage  is  not  a  mere  con- 
tract between  the  parties,  subject,  as  to  its  continuance,  dissolu- 
tion, and  effects,  to  their  mere  pleasure  and  intentions.  But  it 
is  treated  as  a  civil  institution,  the  most  interesting  and  important 
in  its  nature  of  any  in  society."  * 

§  18.   Importanoe  of  changing  the  Definition.  —  In  England  and 

^  See  Holmes  v.  Holmet,  4  Barb.  296,  remedium,  is  a  maxim  of  the  law,  con 

801, 902.    "It  is  a  settled  and  invariable  ceming  which  see  Broom  Leg.  Max.  146. 
principle  in  the  laws  of  £ngland,  that         >  VoL  n.  §  280-236. 
eyeiy  right  when  withheld  mast  hare         *  Story  Confl.  Laws,  {  lOS,  note, 
a  remedy,  and  erery  injury  its  proper         ^  Stoiy  Confl.  Laws,  §  200. 
redress."    8  BL  Com.  100.    Ubi  jw  iU 
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Continental  Europe,  the  inconveniences  are  not  overwhelming 
from  designating  marriage  as  a  contract,  rather  than  as  a  status. 
It  would  be  less  misleading  for  the  courts  and  jurists  of  those 
countries  to  employ  the  correct  legal  term ;  but  they  are  not,  like 
ours,  troubled  with  questions  arising  under  written  constitutions. 
With  them,  the  inaccurate  word  contract  sometimes  turns  the 
thought  astray  while  reasoning  upon  the  conflict  of  marriage  and 
divorce  laws ;  but,  with  us,  where  written  constitutions  are  added 
to  the  complication,  the  consequence  is  apt  to  be  much  more  dis- 
astrous. Until  the  attention  of  the  profession  with  us  was  dis- 
tinctly invited  to  the  true  definition  of  marriage,  the  confusion 
was  very  great,  and  the  decisions  of  our  courts  appeared  to  be 
utterly  irreconcilable.  Nor  can  one  read  the  conflicting  views  of 
our  judges  on  this  subject  without  perceiving,  that  the  chief 
trouble  has  arisen  from  attempting  to  apply  the  rules  governing 
contracts  to  the  status  of  marriage,  owing  to  the  fact  of  its  having 
been  so  commonly  defined  as  a  contract.  Nor  can  the  inquirer 
fail  to  perceive,  that  those  judges  who  have  looked  most  com- 
pletely through  and  beyond  the  erroneous  definition  of  the  old 
books  to  the  thing  itself,  have  drawn  rules  best  calculated  to  har- 
monize conflicting  interests,  preserve  the  rights  of  the  particular 
State  without  interfering  with  those  of  another  or  of  the  general 
government,  and  redress  the  wrongs  of  citizens.  Definitions  are 
not  necessarily  law ;  and  legal  writers  are  bound  to  reform  them, 
as  lexicographers  do,  so  that  they  may  truly  indicate  the  object 
meant.  Thus,  to  say  that  marriage  is  a  contract,  when  speaking 
of  the  marital  condition,  not  of  the  agreement  to  assume  it,  is,  as 
we  have  seen,^  according  even  to  the  former  utterances  of  most 
legal  persons,  inaccurate ;  since  they  further  declare,  that  it 
<1iffer$  in  many  particulars  from  other  contracts.  And  when 
the  differences  are  pointed  out,  we  find  that  they  have  covered 
every  quality  of  the  marriage,  and  left  nothing  remaining  of  con- 
tract. All  is  submerged  in  the  status.  To  term  marriage,  there- 
fore, a  contract,  is  as  great  a  practical  inconvenience  as  to  call 
the  well-known  engine  for  propeUing  railroad  cars  ^'a  horse,'* 
adding,  '^but  it  differs  from  other  horses  in  several  important 
particulars;"  and  then  to  explain  the  particulars.  More  con- 
venient would  it  be  to  use  at  once  the  word  locomotive. 

§  19.  Bow  in  these  Volnmas.  —  In  the  following  pages,  there- 

^  Ante,  S  5  et  seq. 
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fore,  the  relation  of  marriage  will  be  designated  b}''  the  words 
stattts  of  marriage^  as  signifying  what  is  commonly  meant  by  the 
phrase  **  contract  of  marriage."  And  although  this  greater  accu- 
racy of  expression  will  not  render  unnecessary  extended  expo- 
sitions of  the  law,  it  will  enable  the  writer  to  make  himself 
understood  where  he  could  not  be  by  employing  a  word  whose 
intrinsic  meaning  is,  as  we  have  seen,  entirely  different  from  any 
idea  which  any  author  would  wish,  by  its  use,  to  transmit  to  his 
readers.  Yet  it  will  not  be  forgotten  that  there  is  such  a  thing 
as  a  contract  of  marriage  ;  ^  which  expression  will,  when  the  cor- 
rect one,  be  employed.  For,  in  the  language  of  Bigelow,  J., 
sitting  in  the  Massachusetts  court :  ^^  Whatever  question  or  con- 
troversy may  exist  among  legal  writers  and  jurists  concerning 
the  nature  of  the  relation  subsisting  between  husband  and  wife 
after  marriage,  —  whether  the  rights  and  liabilities  of  the  parties 
are  then  to  be  regulated  and  governed  by  the  principles  appli- 
cable to  all  civil  contracts,  or  the  contract  is  to  be  considered  as 
merged  in  the  higher  nature  of  the  status  created  by  the  agree- 
ment of  the  parties,  —  all  the  authorities  concur  in  the  conclusion 
that  marriage  has  its  origin  and  foundation  in  a  purely  civil  con- 
tract." '  To  constitute  the  status,  there  must  first  be  a  contract ; 
as,  to  constitute  a  butterfly,  there  must  first  be  a  worm.^  The 
contract,  before  it  is  consummated  in  the  status,  may  have  its 
varying  forms  and  stages.  It  may  be  an  undertaking  to  marry 
at  a  future  time,  or  an  agreement  of  present  marriage  ;  the  latter 
may  amount  to  a  marriage,  superinducing  the  status,  or  it  may 
not ;  but,  in  either  case,  it  is  truly  a  contract  of  marriage.  In  a 
state  of  nature,  observes  Lord  Stowell,  such  contract  alone,  with- 
out form  or  ceremony  superadded,  constitutes  complete  marriage.* 
But,  as  we  shall  see  further  on,  modern  legislation,  in  some  coun- 
tries and  States,  has  considerably  changed  the  law  of  nature  in 
this  respect.    In  others,  it  has  left  it  substantially  unimpau*ed. 

§  20.  Bvil  of  abrogating  laaw  of  Nature.  —  As,  in  reason,  every 
presumption  should  favor  marriage,*  so  should  every  law.  It  is 
not  in  the  interest  of  marriage,  therefore,  but  of  debauchery, 
seduction,  and  fraud,  that,  in  some  of  our  States,  and  in  various 
countries  of  the  Old  World,  the  law  of  nature  has  been  super- 

1  Ante,  I  2.  ^  Lindo  v,  BeliBario,  1  Hag.  Con.  210, 

<  Little  V,  Little,  18  Gray,  264, 260.         280, 4  Eng.  Ec.  867,  874. 
•  Ante^  S  8, 12, 1&  •  Ante,  f  la 
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seded  by  laws  requiring  nice  formalities,  a  non-compliance  with 
which  leaves  the  marriage  void.  In  the  earlier  periods  of  the 
Anglo-Saxon  race,  while  it  was  rude  and  uncultivated,  it  never 
inflicted  the  disabilities  and  disgrace  of  concubinage  on  a  woman 
who,  in  good  faith  believing  herself  a  wife,  cohabited  as  such 
with  one  man,  and  one  only,  and  bore  him  children,  unless  he 
was  of  too  near  affinity  or  consanguinity  to  her,  or  unless  he  was 
earlier  married  to  another  stiU  living.  But  in  times  of  modem 
refiaement,  many  an  Anglo-Saxon  woman  learns,  or  her  ofepring 
does  after  she  is  dead,  that  some  slip  in  the  form  of  marriage  has 
made  her  in  effect  a  strumpet,  and  her  children  bastards.  TMs 
condition  of  the  laws  is  pleasing  to  the  deceivers  of  confiding 
women,  to  those  who  deem  fornication  preferable  to  marriage 
without  a  settlement,  and  to  many  of  the  better-minded  who 
have  not  reflected  on  its  consequences.  To  such,  the  Scotch 
people  who  do  not  like  it,  and  the  people  of  those  of  our  States 
into  which  the  refinement  has  not  been  introduced,  seem  almost 
as  barbarians.  May  this  form  of  barbarism  be  extended,  and 
long  prevail! 
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CHAPTER  IL 

THE  POLIOT  OF   DIVOBCB    LAWS   AND   OOKCEBNIKG   THEIB 

HISTORY. 

§  21.  Stability  in  Marriage.  —  The  nature  of  the  marriage  state 
does  not  admit  of  its  being  the  subject  of  experimental  and  tem- 
porary arrangements  and  fleeting  partnerships.  The  union  is, 
and  should  be,  for  life.  It  is  so  equally  in  reason,  in  the  com- 
mon sentiments  of  mankind,  and  in  the  teachings  of  religion. 
No  married  partner  should  desert  the  other,  commit  adultery, 
beat  or  otherwise  abuse  the  other,  or  forbear  to  do  all  that  is  pos- 
sible for  the  sustenance  and  happiness  of  the  other  and  of  the 
entire  family.  Figuratively  speaking,  the  two  should  walk  hand 
in  hand  up  the  steeps  of  life  and  down  its  declivities  and  green 
slopes,  then  lay  themselves  together  for  the  final  sleep  at  the 
foot  of  the  hiU.  Consequently  there  should  be  no  divorces,  no 
divorce  courts,  no  books  on  the  law  of  divorce.  In  Utopia,  it  will 
be  so ;  it  ought  to  be  so  in  our  own  country.     But,  — 

Radress  of  Matrimonial  Wrongs.  —  Since,  in  marriage,  as  in  other 
relations  of  life,  there  are  those  who  will  not  do  as  they  ought, 
the  prevailing  sentiment  of  this  country  is,  that  for  matrimonial 
wrongs,  the  same  as  for  others,  the  law  should  furnish  redress. 
On  the  other  hand,  not  a  few  maintain,  either  from  general  rea- 
soning or  as  a  question  of  religious  faith,  that  this  class  of 
wrongs  ought  to  constitute  an  exception  to  all  others,  and  for 
them  no  effectual  redress  be  permitted.  They  deem  that,  if  one 
trusts  another  to  a  cent  of  money  or  its  value  in  goods,  the  courts 
should  lend  their  aid  to  enforce  payment  on  the  other's  refusing ; 
but,  if  the  trust  extends  to  all  that  makes  life  valuable  or  earth 
endurable,  the  tribunals  should  remain  quiescent,  or  move  only 
in  mockery,  as  a  warning  to  people  to  be  careful  whom  they 
trust.  These  opinions  are  not  absolutely  two,  but  they  are  some- 
times found  more  or  less  graded  and  intermingled  with  each 
other,  and  in  different  proportions.     Hence  — 
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§  22.  Historical.  —  The  history  of  divorce  laws  presents  greater 
differences  than  even  the  living  present.  In  the  earlier  editions 
of  this  work,  these  differences  were  shown  more  in  detail  than 
they  are  here.  What  a  profound  examination  of  this  subject  by 
a  competent  and  impartial  historian  would  disclose  the  author  is 
not  able  to  say ;  but  he  so  far  distrusts  some  of  the  common 
opinions  in  this  branch  of  history  that  he  is  disposed  to  avoid  as 
much  as  possible  repeating  them.  The  prejudices  of  men  on  the 
question  of  divorce  laws  are  so  great  that  one  finds  it  difficult  to 
rely  on  what  any  other  one  says.  Not  only  our  newspapers  are 
often  ornamented  with  mushroom  fables  as  to  what  even  our 
own  divorce  laws  are,  but  we  sometimes  meet  them  in  what 
ought  to  be  authoritative,  the  utterances  of  our  judges  from  the 
bench,  when  speaking  of  States  other  than  their  own.  Then, 
what  if  it  should  be  undertaken  to  study  them  in  records  of 
foreign  countries  ?  "  In  America,"  we  find  it  gravely  written, 
'*  while  some  of  the  United  States  follow  the  English  rule,  in 
others  six  weeks'  absence  is  a  sufficient  ground  for  divorce."  ^ 
*'  In  Connecticut  and  Rhode  Island,  by  the  law  of  these  States  of 
civilized  North  America,  six  weeks'  absence  is  a  sufficient  ground 
of  such  divorce  [from  the  bond  of  matrimony].  Instances,  too, 
are  not  unfrequent  of  husbands  going  from  the  neighboring  State 
of  New  York  into  one  or  other  of  these,  and,  after  a  residence 
of  six  weeks,  intimating  to  their  wives,  by  public  advertisement, 
that  they  require  their  presence  and  society ;  and,  on  the  non- 
appearance of  the  wife,  obtaining  a  divorce  and  returning  to  New 
York  loosed  of  their  matrimonial  bonds  I "  ^  And  it  is  believed 
that  a  very  large  proportion  of  the  foreign  utterances  on  our 
divorce  laws  are  not  vastly  more  accurate  than  these.  On  most 
other  subjects,  there  is  some  similarity  between  the  truth  and  what 
one  reads  for  such.  But  it  is  apt  to  be  quite  otherwise  on  the 
subject  of  divorce  laws  and  the  practice  of  people  under  them. 
Hence,  as  to  them,  there  is  every  reason  to  distrust  our  books  of 
history ;  or,  at  least,  it  is  prudent  not  to  accept  as  fact  such  of 
their  statements  as  appear  unreasonable.    For  example,  — 

§  28.  Bariy  Rome.  —  As  to  early  Rome,  the  historical  theory 
now  prevailing  is,  that,  although  the  twelve  tables  allowed  con- 

^  Dtmtze  V.  Lerett,  Ferg.  68,  102,  8  *  Mr.  Commissary  Gordon  in  Gordon 
Rng.  Ec.  800,  87a  v.  Fye,  Ferg.  276,  284,  8  Eng.  Ec  430, 
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siderable  latitude  of  divorce,  yet  in  consequence  of  great  purity 
in  the  public  morals,  and  a  strong  sentiment  against  the  dis- 
solution of  marriage,  no  instance  of  divorce  occurred  during 
the  first  five  hundred  years  of  Roman  history  I  The  first  Roman 
divorce  is  said  to  have  been  that  of  Spurius  Carvilius  Ruga,  who, 
A.  u.  G.  523,  B.  G.  231,  repudiated  his  wife,  whom  he  much  loved, 
because  of  her  barrenness ;  being  impelled  thereto  by  an  oath 
which  the  censors  had  compelled  him  to  take,  that  he  would  give 
children  to  the  republic.  Yet  all  admit  that  afterward  divorces 
were  abundantly  plenty  at  Rome,  and  that  they  were  allowed 
pretty  much  at  the  pleasure  of  either  of  the  parties.^  Nor  are 
there  wanting  those  who  doubt  whether  it  is  really  true,  that, 
during  five  hundred  years,  there  was  in  all  Rome  no  man  or 
woman  who,  unhappy  in  matrimony,  would  take  a  divorce  when 
tendered  by  the  law,  or  that  the  twelve  tables  contained  any  law 
for  which  there  was  no  practical  use.^ 

§  24.  Later  Rome  —  Origin  of  IndisBolnbUity.  —  Tracing  thu 
Roman  law  downward,  we  find,  that,  during  all  the  ages  in  which 
its  light  is  distinct,  it  allowed  greater  or  less  latitude  of  divorce ; 
and  the  doctrine  of  indissolubility  was  engrafted  on  it,  not  by  the 
wise  men  who  governed  the  state  in  civil  affairs,  but  by  the  Ro- 
man Church,  as  a  religious  tenet.  This  tenet  is  believed  to  havti 
been  first  made  general  by  the  Council  of  Trent,  in  the  year  1653. 
It  was  never  accepted  by  the  Greek  or  Eastern  Church.' 

§  25.  Law  of  Moses. — The  Mosaic  law,  as  generally  interpreted, 
allowed  the  husband  to  be  the  sole  judge  of  the  causes  for  which 
he  might  put  away  his  wife  ;  and  this  was  equivalent  to  permitting 
him  to  divorce  her  at  pleasure.^    But,  — 


^  Bees  Gjc.  art.  Dirorce ;  Head  v. 
Head,  2  Kelly,  191,  208,  Nesbit,  J. ;  En- 
cyc.  Amer.  art.  Divorce ;  1  Barge,  Gol.  & 
For.  Laws,  641. 

<  Brower  de  Jure  Gonnub.  p.  730,  731 ; 
Taylor  Giv.  Law,  350.  See  1  Fras.  Dom. 
Bel.  646;  2  Kent  Gom.  103. 

*  See  farther,  on  the  law  of  divorce, 
and  its  history  in  different  ages  and  coan- 
triea,  1  Fras.  Dom.  Bel.  647  et  seq. ; 
Tebb's  Essay  on  Adultery  and  Divorce, 
passim;  Bees  Cyc  art.  Divorce;  Encyc. 
Amer.  Id. ;  Brewster's  Encyc.  Id. ;  2 
Kent  Gom.  102  et  seq. ;  Page  on  Divorce, 
1  et  seq. ;  Bogers  Ec.  Law,  2d  ed.  359, 
note;  1  Lane's  Modem  Egypt,  198  et 


seq. ;  1  Barge  Gol.  &  For.  Laws,  640.  in 
Hanks  v.  Hanks,  8  Edw.  Gh.  469,  is  a 
sketch  of  the  history  of  divorce  in  France. 
In  Bartis  v.  Burtis,  1  Hopldns,  567,  is  a 
history  of  divorce  in  the  State  of  New 
York.  As  to  North  Garolina,  see  1  Gar. 
Law  Bepos.  137,413;  2  ib.  129;  GolUer 
V.  Gollier,  1  Dev.  £q.  356;  Dickinson  v. 
Dickinson,  3  Murph.  327.  As  to  New 
Hampshire,  see  Parsons  v.  Parsons,  0 
N.  H.  309 ;  Glark  v.  Glark,  10  N.  H.  380. 
*  Dent.  xxiv.  1.  The  words  are,  **  be- 
cause he  hath  foand  some  oncleanness  in 
her."  Some  have  deemed  that  they  au- 
thorize divorce  merely  for  her  adultery ; 
but  as,  by  the  same  law,  adultery  was  to 
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Under  Christianity.  —  Whatever  may  have  been  the  true  law 
among  the  ancient  Jews,  such  barbaric  license  is  not  allowed  to 
the  stronger  party  in  marriage  in  any  Christian  country.     With 

Protestant  divines,  the  opinion  considerably  prevails  that  the 
teachings  of  Christ  restrict  divorce  to  the  single  cause  of  adul- 
tery ;  *  the  Church  of  Rome  holding,  that  not  even  adultery  is 

be  punished  by  death,  a  broader  meaning  it  can,  he  adds :  "  A  rery  sensible  writer 
must  evidently  be  given  them.    Bees  Cyc  now  before  me  has  given  the  word  this 
art.  Divorce.  turn ;  namely,  that  no  cause  for  separap 
1  Matt.  V.  82.    The  words  are :  **  Who-  tion  could  be  good,  except  adultery,  or 
soever  shall  put  away  his  wife,  saving  such  facts  as  had  the  nature,  the  raiionem, 
for  the  cause  of  fornication,  causeth  her  of  adultery ;  such  as  were  like  it,  tended 
to  commit  adultery ;  and  whosoever  shaU  to  it,  or,  in  short,  would  finally  defeat 
marry  her  that  is  divorced  committeth  and  interrupt  the  destined  end  of  this  in- 
adultery."     On  this  question   of   inter-  stitution,  as  adultery  actually  did."    And 
pretation,  lying  wholly  within  the  domain  he  says  that  some  of  Christ's  words,  in 
of  theology,  I  have  no  opinion  of  my  own  restraint  of  divorce,  seem  to  allow  of  no 
to  present.    Milton,  who  was  alike  a  the-  exception,  but  are  to  be  taken  in  a  gen- 
ologian,  a  statesman,  and  a  poet,  con-  eral  sense,  subject,  like  all  other  general 
tends,  that  by  this  language  Christ  did  words,  to  exceptions.    Otiiers.  "immedi- 
not  intend  to  make  any  change  in  the  ately  following,  admit  of  one  [exception] 
Jewish  law  of  divorce ;  citing  the  seven-  at  least,  which  is  said  to  be  that  of  fomi> 
teenth  verse  of  the  same  chapter,  where  cation.    To  which  may  be  added,  that 
it  is  said,  that  he  came  not  to  destroy  the  his  Apostle,  who  spake  by  his  autliority, 
law,  but  to  fulfil.    According  both  to  the  has  added  another  ;  namely,  that  of  ma- 
Greek  text  and  the  English  translation,  licious  desertion,  if  indeed  it  be  another, 
the  offence  spoken  of  is yomtcation,  which  and  not  rather  comprehended  under  the 
could  be  committed  only  be/ore  marriage ;  former."    Taylor's  Elements  of  the  Civil 
but  no  one  deems  antenuptial  incontinence  Law,  p.  851.     But  still,  assuming  this 
to  be  a  Just  ground  of  divorce ;  conse-  word  fornication  to  mean  adultery,  it  is 
quently  we  must  seek  a  meaning  not  lit-  further  suggested,  that  Christ,  addressing 
eral.   Milton  quotes  Grotius,  who  "shows,  a  people  among  whom  polygamy  was 
that  fornication  is  taken  in  Scripture  for  allowed,  —  so  that,  when  the  wife  ceased 
such  a  continual  headstrong  behavior  as  to  discharge,  toward  her  husband,  the  duties 
tends  to  plain  contempt  of  the  husband,  enjoined  by  marriage,  she  ceased  in  fact  to 
and  proves  it  out  of  Judges  xix.  2,  where  be  a  wife,  and  he  could  marry  another,  and 
the  Levite's  wife  is  said  to  have  played  hence  the  question  of  his  right  to  divorce 
the  whore  against  him,  which  Josephus  her  could  not  arise,  —  undertook,  in  the 
and  the  Septuagint,  with  the  Chaldean,  above  passage,  simply  to  answer  what  was 
interpret  only  of  stubbornness  and  re-  reaUy  asked  of  him,  as  he  knew  the  mat- 
bellion  against  her  husband ;  and  to  this,"  ter  to  lie  in  the  minds  of  his  questioners; 
he  continues,  ''I  add,  that  Kimchi  and  namely,  whether  a  man  might  put  away  a 
the  two  other  rabbles  who  gloss  the  text,  wife  who  adhered  to  him,  and  discharged  her 
are  in  the  same  opinion."    That  literal  duties  as  wife ;  and  he  said,  that,  for  no 
adultery  was  not  meant  by  the  word  for-  cause  but  her  adultery  (which  might  be 
nication  he  further  argues  from  the  con-  committed  while  she  stiU  discharged  also 
sideration,  that  adultery  was  punishable  her  duties  to  her  husband),  could  she  be 
by  death,  making  divorce  for  it  of  no  im-  rightfully  divorced, — leaving  entirely  out 
portance.    Milton's  Prose  Works,  London  of  contemplation  the  case  of  one  who  re- 
ed, of  1848,  by  St.  John,  vol.  8,  p.  256,  fused  to  conduct  as  wife  to  her  husband. 
20^.    Dr.  Taylor  considers  that  the  word  Martin  Buoer,  a  man  of  great  learning  in 
in  the  original  "  can  with  no  propriety  be  the  Reformed  Church,  is  translated  by 
rendered  adultery."    But  assuming  tliat  Milton  as  f oUows :  "  No  man  who  is  not 
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sufficient  without  the  consent  of  the  Pope.  But  other  Prot- 
estants, and,  as  we  have  seen,  the  Greek  Church,  permit  a  more 
equitable  interpretation  of  the  New  Testament ;  and,  though  they 
do  not  favor  divorce  from  whim  or  caprice,  they  deem  some  causes 
other  than  adultery  to  be  allowable.     Indeed,  — 

§  26.  Desertion.  —  Though  among  Protestants  it  is  sometimes 
questioned,  it  is  not  generally,  that  dissolutions  of  the  marriage 
for  absolute  and  total  desertion  are  expressly  sanctioned  in  the 
New  Testament.^    The  Scotch  statute,  authorizing  divorce  for 

rery  contentious  will  deny,  that  the  Fhaii-  question,  or,  as  I  said,  to  intimate  an 
sees  asked  our  Lord,  whether  it  were  law-  opinion  of  my  own  upon  it ;  but  to  show 
f  ul  to  put  away  such  a  wife  as  was  truly,  those  who  declaim  against  all  legislation 
and  according  to  God's  law,  to  be  counted  authorizing  divorce  for  causes  other  than 
a  wife ;  that  is,  such  a  one  as  would  dwell  adultery  as  a  blow  aimed  at  Christianity 
with  her  husband  and  both  would  and  itself,  that,  whoever  is  right,  there  is  still 
could  perform  the  necessary  duties  of  another  view,  and  other  people  have  re- 
wedlock  tolerably.  But  she  who  will  not  ligious  scruples  as  well  as  they.  "  Who," 
dweU  with  her  husband  is  not  put  away  aays  Milton,  '*  shall  answer  for  the  per- 
by  him,  but  goes  of  herself ;  and  she  who  ishing  of  all  those  souls,  perishing  by 
denies  to  be  a  meet  help,  or  to  be  so  hath  Mtubbom  expotitions  of  peculiar  and  infenor 
made  herself  unfit  by  open  misdemeanors,  precept*,  against  the  general  and  tupretae  rul$ 
or  through  incurable  impotencies  cannot  of  charity."  3  Prose  Works,  212. 
be  able,  is  not  by  the  law  of  God  to  be  ^1  Cor.  vii.  15.  See  the  commentaries 
esteemed  a  wife ;  as  hath  been  shown  of  Scott  and  others  on  this  text.  Presi- 
both  from  the  first  institution,  and  other  dent  D  wight,  of  Yale  College,  preached, 
places  of  Scripture.  Neither  certainly  in  1816,  before  the  ''  executive  and  a 
would  the  Pharisees  propound  a  question  great  part  of  the  legislative  of  the  State  " 
concerning  such  sn  unconjugal  wife ;  for  of  Connecticut,  a  State  always  liberal  in 
their  depravation  of  the  law  had  brought  granting  divorces,  a  sermon  severely  de- 
them  to  that  pass,  as  to  think  a  man  had  nouncing  all  dissolutions  except  for  adul- 
a  right  to  put  away  his  wife  for  any  tery.  But  he  admitted  that  "several 
cause,  though  never  so  slight  Since,  respectable  commentators,  and  among 
therefore,  it  is  manifest  that  Christ  an-  them  Poole,  Doddridge,  and  Macknight," 
swered  the  Pharisees  concerning  a  fit  and  consider  divorce  for  desertion  justified 
meet  wife  according  to  the  law  of  God,  by  the  text  in  Corinthians  above  cited, 
whom  he  forbade  to  divorce  for  any  Oonneotiout  Iiaws.  —  On  a  general  view 
cause  but  fornication,  who  sees  not  that  of  the  legislative  and  judicial  practice  of 
it  is  a  wickedness  so  to  wrest  and  extend  Connecticut  as  to  divorce,  he  says :  "  At 
that  answer  of  his,  as  if  it  forbade  to  di-  this  time,  the  progress  of  this  evil  is 
▼oroe  her  who  hath  already  forsaken,  or  alarming  and  terrible.  In  this  town 
hath  lost  the  place  and  dignity  of  a  wife  [New  Haven],  within  five  years,  more 
by  deserved  infamy,  or  hath  undertaken  than  fifty  divorces  have  been  granted ;  at 
to  be  that  which  she  hath  not  natural  an  average  calculation,  more  than  four 
ability  to  be  ?  "  8  Milton's  Prose  Works,  hundred  in  the  whole  State  during  this 
810.  These  views,  it  is  perceived,  are  all  period ;  that  is,  one  out  of  every  hundred 
on  one  side  of  the  question.  They  are  married  pairs.  What  a  plain  proof  is 
purposely  so ;  because  the  other  side  is  here  of  the  baleful  influence  of  this  cor- 
•ufliciently  represented  every  day  among  ruption  on  a  people  otherwise  remarkably 
01.  And  I  have  selected  them  from  a  distinguished  for  their  intelligence,  mor- 
CQDsiderable  collection  of  matter  tending  als,  and  religion  1  Happily,  a  strenuous 
to  the  same  conclusion,  not  to  argue  the  opposition  is  beginning  to  this  anti-scrip- 
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desertion,  professed  in  its  preamble  to  be  declaratory  of  the  law 
as  it  always  had  been  held  since  the  Reformation ;  and,  while 
there  is  doubt  whether  this  view  of  the  prior  law  is  correct,  there 
is  none  that  the  statute  is  expressive  of  the  religious  opinion 
always  prevalent  in  Protestant  Scotland.^ 

§  27.  Further  of  XndlMolability.  —  The  doctrine  which  permits 
marriage  to  be  dissolved  by  the  Pope,  yet  not  otherwise,  is,  by 
fair  interpretation  of  its  terms,  a  mere  theological  dogma,  and 
not  in  any  degree  a  principle  of  civil  legislation  or  of  law.  Were 
it  the  latter,  a  foreign  ecclesiastic,  neither  deriving  his  authority 
from  nor  responsible  to  the  law,  would  not  possess  solely  the 
power  of  dispensation.  As  a  dogma  of  theology,  it  properly 
restrains  the  members  of  the  Roman  Church  from  applying  to  the 
courts  for  divorce  without  the  consent  of  this  highest  ecclesias- 
tical functionary,  and  forbids  divorced  persons  to  take  advantage 
of  any  liberties  which  the  civil  powers  permit.  Viewed  civilly, 
it  is  simply  foreign  breath,  rightfully  controlling  neither  our 
courts  nor  the  legislature.  Even  as  opinion,  to  persuade,  it  pro- 
ceeds from  those  whose  principal  avocations  are  the  fitting  of 
men  for  heaven,  not  for  earth,  and  who  are  disqualified  for  the 
latter  in  proportion  as  they  are  efficient  in  the  former.^  And,  in 
reason,  if  a  marriage  may  be  dissolved,  as  to  its  civil  effects,  by 
an  ecclesiastic  in  Rome,  whose  knowledge  of  the  parties  and  their 
surroundings  is  necessarily  limited,  a  fortiori  it  may  be  by  judg- 
ment of  our  6wn  courts,  proceeding  by  authority  of  laws  adapted 
to  our  particular  needs,  after  a  full  investigation  of  the  facts  by 
the  oaths  of  witnesses. 

tural  law,  which  it  may  be  fairly  hoped  (Starr  v.  Pease,  8  Conn.  Ml),  except  onlj 

will  8Qon  terminate  in  its  final  revoca-  a  single  legislatiye   one,  which,  under 

tion."     1  Dwight's  Theology,  87 ;  8  ib.  ipecial  circumstances,  was  from  bed  and 

426, 483.    This  hope  of  the  learned  diyine  board ;  a  "  precedent,"  says  Judge  Swift, 

has  ne^er  been  realized ;  and  divoroea  "  not  to  be  imitated."    1  Swift's  System, 

have  continued  to  be  granted  by  the  Con-  193.    Notwithstanding  this  liberty  of  di> 

necticut  courts  for  several  causes  pre-  Yorce,  or  in  consequence  of  it,  there  is  in 

scribed  by  statute,  and,  where  the  statute  our  Union  no  State  wherein  domestic  fe- 

bas  been  inadequate  to  meet  the  equity  licity  and  purity,  unblemished  morals, 

of  a  meritorious  case,  the  legislature  has  and  matrimonial  concord  and  virtue,  more 

dissolved  the  marriage  by  special  act ;  till,  abound  than  in  Connecticut,  always  justly 

at  last,  the  general  jurisdiction  spoken  of  termed  "  the  land  of  steady  habits." 

in  a  subsequent  chapter  (post,  §  827  et  ^1  Fras.  Dom.  Rel.  654,  655,  677,  et 

seq.),  to  grant  divorces  very  much  in  the  seq. ;  Shelf ord  Mar.  &  Div.  868;  Brewster 

discretion  of  the  judges,  has  been  con-  Encyc.  art.  Divorce, 

ferred  on  the  courts.    The  divorces  have  *  1  Bishop  Crim.  Prooed.  3d  ed.  Int 

all  been  from  the  bond  of  matrimony  ziv. 
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§  28.  How  indiBsolublUty  qualified.  —  Indissolubility,  even  as  a 
religious  tenet,  was  never  absolute  doctrine ;  it  was  theory. 
And,^ractically  to  avoid  the  pressure  of  the  theory,  there  were, 
with  it,  various  devices ;  as,  — 

DispeDBation.  —  The  dispensation  of  the  Pope  has  already  been 
mentioned.  His  power  herein  was  never  acknowledged,  in  law, 
in  our  country. 

Impedimenta  of  Affinity,  Ao.  —  The  Roman  Church,  and  to  some 
extent  the  English,  succeeding  to  her  laws,  allowed  multitudes 
of  impediments  to  a  marriage,  especially  of  affinity,  the  effect  of 
any  one  of  which  was  to  render  it  voidable  by  suit  in  the  Eccle* 
siastical  Court.  An  act  of  mere  illicit  intercourse  established  an 
affinity  the  same  as  if  the  parties  had  married,  the  d^.grees  of 
affinity  were  ridiculously  extended ;  ^  and,  if  a  man  wished  to 
get  rid  of  his  wife,  he  had  only  to  provoke  her  by  abuse  to  bring 
against  him  a  suit  for  nullity,  charging  him  with  antenuptial 
incontinence  with  some  distant  relative  of  hers,  his  confession 
of  it  in  court  would  be  sufficient  proof,^  and  thus  a  dissolution 
would  be  obtained  even  more  easily  than  under  any  of  the  mod- 
em devices.  This  facility  of  following,  in  effect,  the  Mosaic  rule 
was  gradually  taken  away  in  the  mother  country,  and  it  was  never 
known  with  us.     But,  — 

§  29.  Divorce  from  Bed  and  Board.  —  Equally  in  the  later  periods 
of  the  English  law,  and  in  the  legislation  and  judicial  practice  of 
many  of  our  States,  there  are  allowed  divorces  from  bed  and 
board  ;  whereby  the  injured  party,  in  mockery  of  redress,  is  kept 
under  all  the  burdens  of  matrimony,  and  cut  off  from  all  its  bene* 
fits.  This  proceeding,  neither  dissolving  the  marriage,  nor  recon- 
ciling the  parties,  nor  yet  changing  their  natures ;  having,  at 
least,  no  direct  sanction  from  Scripture ;  characterized  by  Lord 
StoweU  as  casting  them  out  "  in  the  undefined  and  dangerous 
characters  of  a  wife  without  a  husband,  and  a  husband  without  a 
wife ; "  ^  by  Judge  Swift,  as  "  placing  them  in  a  situation  where 
there  is  an  irresistible  temptation  to  the  commission  of  adultery, 
unless  they  possess  more  frigidity  or  more  virtue  than  usually 
falls  to  the  share  of  human  beings; " ^  by  Mr.  Bancroft,  as  pun- 

1  Bum.  £c  Law,  Marriage ;  post,  *  Erans  v.  Eyaot,  1  Hag.  Con.  86,  4 
§  107.  Eng.  Ec.  810,  349. 

>  YoL  n.  S  241.  «  1  Swift's  System,  108. 
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ishing  ^^  the  innocent  more  than  the  guilty ; "  ^  by  a  late  English 
writer,  as  ^^  a  sort  of  insult,  rather  than  satisfaction,  to  any  man 
of  ordinary  feelings  and  understanding,*'* — is,  while  destitute 
of  justice,  one  of  the  most  corrupting  devices  ever  imposed  by 
serious  natures  on  blindness  and  credulity.'  It  was  tolerated 
only  because  men  believed,  as  a  part  of  their  religion,  that  disso- 
lution would  be  an  offence  against  God ;  whence  the  slope  was 
easy  toward  any  compromise  with  good  sense ;  and,  as  the  fruit 
of  compromise,  we  haye  this  ill-begotten  monster  of  divorce  a 
mensd  et  tharoj  made  up  of  pious  doctrine  and  worldly  stupidity. 
The  Protestant  Bishop  Cozens  long  ago  proclaimed  to  a  Protestant 
nation,  in  language  sufficiently  pointed  against  the  Catholics  to 
meet  all  Protestant  prejudices:  *^The  distinction  betwixt  bed 
and  board  and  the  bond  is  new,  never  mentioned  in  the  Scrip- 
ture, and  unknown  to  the  ancient  church ;  devised  only  by  the 
canonists  and  schoolmen  in  the  Latin  Church  (for  the  Greek 
Church  knows  it  not)  to  serve  the  Pope's  turn  the  better,  till  he 
got  it  established  in  the  Council  of  Trent ;  at  which  time,  and 
never  before,  he  laid  his  anathema  upon  all  them  that  were  of 
another  mind ;  forbidding  aU  men  to  marry,  and  not  to  make  any 
use  of  Christ's  concession."^  Yet  in  the  face,  not  only  of  this 
testimony,  but  of  all  opinions  not  moulded  by  theological  dogma, 
Protestant  England,  and  more  than  half  of  the  States  of  this 
country  where  the  tenets  of  no  particular  religious  sect  pervade 
our  legislation,  this  divorce  from  bed  and  board,  this  nuisance  in 
the  law,  is  suffered  to  stand  unquestioned  I  Even  in  Scotland  it 
exists ;  in  almost  every  place  where  Marriage  is  known,  this  Folly 
walks  with  her  —  the  queen  and  the  slut,  the  pure  and  the  foul, 
the  bright  and  the  dark,  dwell  together  I  Such  is  marriage  and 
its  detestable  part,  such  is  human  life  I    And  — 

RMtltutloii  of  Coi^ugal  Righta.  —  Oyer  England,  but  not  over 
this  country,  walks  also  that  other  spawn  of  a  dark  age,  whose 
mission  it  was  to  keep  unconjugal  sinners  in  the  strait  perform- 
ance of  holy  matrimonial  duties,  termed  the  suit  for  the  restitu- 

1  1  Bancroft's  Hist.  U.  8.  465.  diroroes  are  regarded  at  rather  hazardoas 

s  Macq.  Has.  &  Wife,  197.  to  the  moralB  of  the  parties."    2  Kent 

*  And  see  the  rery  sound  remarks  of  Com.  127.    And  see  post,  §  87. 
Chancellor  Kent  in  Barrere  v.  Barrere,  4        ^  In  the  Duke  of  Koifolk*!  Case,  18 

Johns.  Ch.  187, 191.    This  learned  Judge  Howell  St  Tr.  1288L 
elsewhere  obseryes,  that  **  these  qualified 
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tion  of  conjugal  rights.^  By  it,  one  who,  without  excuse  satis- 
factory to  the  judge,  voluntarily  did  what  the  judge  was  in  the 
habit  of  compelling  others  to  do,  —  namely,  foi'sook  the  bed 
and  board,  —  was  by  his  judgeship,  through  the  process  of  the 
court,  thrust  back  again  to  Hie  bliss  which  had  been  too  lightly 
prized. 

§  30.  Bffeot  of  Reformation.  —  Legally  and  strictly,  the  Refor- 
mation, as  it  is  termed,  though  proceeding  from  changed  opinions, 
was  a  mere  release  of  the  English  Church  from  the  control  of  the 
Roman.  Hence  it  did  not  abrogate  the  prior  matrimonial  laws. 
Still,  in  consequence  of  altered  yiews  which  came  with  it,  a 
change  in  the  divorce  laws  was,  as  we  have  seen,^  effected  in 
Scotland.  And  a  greater  change  was  contemplated  for  England. 
"  A  commission  was  issued  by  Henry  VIII.,  and  renewed  by  his 
son,  Edward  YI.,  authorizing  Archbishop  Cranmer  and  other 
leading  ecclesiastics  to  inquire  into  this  subject,"  including  a 
general  revision  of  the  ecclesiastical  code,  ^^and  report  to  the 
Crown  the  result  of  their  deliberations.  These  commissioners 
embodied  their  opinions  and  suggestions  in  the  form  of  a  work, 
which  was  subsequently  published,  under  the  title  of  Meformatio 
Legum  Ucdesiasticarum,  Had  their  proposed  emendations  been 
adopted,  the  quality  of  indissolubility  would  no  longer  have 
attached  to  the  matrimonial  contract ;  for  they  advised,  that,  in 
cases  of  adultery,  malicious  desertion,  long  absence,  or  capital 
enmities,  the  marriage  should  be  dissolved,  with  liberty  to  the 
injured  party  to  many  again.  They  also  recommended,  that  the 
remedy  of  divorce  a  mensd  et  ihoro  should  be  entirely  abrogated 
and  done  away  with."  A  series  of  disasters,  the  principal  one  of 
which  was  the  death  of  the  king,  not  any  want  of  confidence  in 
the  utility  of  the  plan,  prevented  its  being  carried  into  effect.^ 
Late  English  statutes,  the  earliest  of  which  went  into  operation  in 
1858,  have  adopted  these  recommendations  in  part.^ 

§  31.    Divorce  Iiaws  with  us —^  (Statutes — Restitation  of  Conjugal 

Bights).  —  In  our  States,  as  will  be  more  exactly  explained  further 
on,^  the  principles  which  in  matrimonial  suits  governed  the  Eng- 

1  Logan  r.  Logan,  2  B.  Monr.  142 ;         >  Macq.  ParL  Pract.  467 ;  2  Burn  Eo. 

Bangh  0.  Baughi  87  Mich.  59.    Foraprao-  Law,  PhilUm.  ed.   603.     For   a   fuUer 

tical  UluBtration  of  the  effect  of  this  suit  in  sketch  of  the  provisions  of  this  work, 

England,  see  Barlee  v.  Barlee,  1  Add.  Ec.  4  Beeves  Hist  Eng.  Law,  643  et  seq. 
801.    See  also  60  Lond.  Law  Mag.  275.  «  Post,  f  65  and  note. 

>  Ante,  S  26.  •  Post,  §  66  et  seq. 
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lish  Ecclesie^tical  Court  when  this  country  was  settled,  are  parts 
of  the  common  law ;  but,  before  there  can  be  practically  a 
divorce,  a  tribunal  to  exercise  the  jurisdiction,  and  a  cause,  must 
be  specified  by  statute.  As  we  have  seen,^  the  suit  for  the  rest!* 
tution  of  conjugal  rights  is  nowhere  among  us  provided  for.' 
But,  in  nearly  all  the  States,  dissolutions  of  the  marriage  are 
allowed  for  adultery;  in  a  considerable  number  of  them,  for 
cruelty,  and  for  desertion  during  a  specified  time ;  and,  in  a  few 
of  them,  for  some  other  causes.  And  in  most  of  the  States 
wherein  cruelty  and  desertion  will  not  authorize  a  divorce  from 
the  bond  of  matrimony,  they  will  from  bed  and  board. 

§  32.  How  it  Bhonld  be  in  our  States.  —  In  all  our  States,  men 
are  at  liberty  to  worship  God  in  whatever  way  their  individual 
convictions  demand.  In  none,  is  the  burden  placed  on  them  of 
supporting  a  form  of  religion  which  they  do  not  approve.  There- 
fore the  tenets  of  a  sect,  whether  the  Roman,  the  English,  or  any 
church  of  dissenters,  cannot  properly  be  put  forward  to  govern 
this  legislative  question  of  divorce,  in  any  of  our  States.  If  the 
voice  of  Christendom  were  undivided  on  this  subject,  as  it  is 
regarding  polygamy,  it  would  undoubtedly  be  followed  by  every 
legislative  assembly.  But  since  men  and  religious  bodies  differ 
as  to  what  the  Scriptures  teach,  so  that  legislation  cannot  mirror 
a  common  dogma  of  theology,  there  being  none  held  by  the  peo- 
ple in  common,  our  legislatures  must  act  on  this  subject  with  a 
view  solely  to  political  and  social  interests.  And  if  they  estab- 
lish laws  permitting  divorce,  they  do  not  thereby  injure,  even  in 
the  inmost  conscience,  those  who  deem  marriage  a  religious  sacra- 
ment, and  indissoluble.  Such  persons  are  under  no  compulsion 
to  use  the  divorce  laws,  by  appearing  as  plaintiffs  in  divorce 
suits ;  and,  if  they  are  made  defendants,  having  violated  their 
matrimonial  duties  civilly,  they  cannot  complain  of  being  cut  off 
from  their  matrimonial  rights  civilly;  while  still  permitted  to 
retain  the  seal  of  the  sacrament  pure  and  undefiled  in  their  con- 
sciences, and  not  compelled  to  marry  again. 

§  33.    PHnoiplos  to  regulate  Divoroe  Legislation.  —  Looking,  then^ 
at  this  legislative  question,  we  are  led  into  the  following  course 

1  Ante,  §  29.  1  McCord  Ch.  197,  where  the  qnestioii 

*  See  Cruger  o.  I>ouglag,  4  Edw.  Ch.  was  raised  for  South  Carolina,  but  not 

433,  606;  Coverdill  v.  Coverdill,  3  Har-  absolutely  decided.    TMs  Jorisdiotlon  is 

ring.  Del.  13.    See  also  Rhame  v.  Bhame,  not  conferred  by  statute. 
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of  observation :  Matrimony  is  a  natural  right ;  and,  being  such, 
it  can  be  forfeited  only  by  some  wrongful  act.^  Therefoie  the 
government  is  under  obligation  to  permit  every  person  of  mature 
years  to  be  the  husband  or  wife  of  another,  who  will  substan- 
tially perform  the  duties  required  in  the  matrimonial  relation ; 
and,  when  it  is  in  good  faith  entered  into,  and  one  of  the  parties, 
without  the  other's  fault,  so  far  fails  in  those  duties  as  practically 
to  frustrate  its  ends,  the  government  should  provide  some  means 
whereby,  the  failure  being  judicially  established  and  shown  to  be 
permanent,  the  innocent  party  may  be  freed  from  the  matrimonial 
tie,  and  left  at  liberty  to  form  another  alliance.^  The  guilty 
party,  in  such  a  case,  would  have  no  claim  to  be  protected  in  a 
second  marriage ;  and  whether  he  should  be  permitted  to  marry 
or  not  is  a  question,  not  of  right  with  him,  but  of  public  expe- 
diency, upon  which  there  is  a  considerable  diversity  of  opinion. 
Again,  — 

§  84.  Another  Principle. —  Every  State  has  an  interest  alike  in 
the  private  morals,  the  public  happiness,  the  general  virtue,  and 
the  legitimate  increase,  of  the  community.  Therefore  a  sound 
policy  concurs  with  private  right,  in  demanding  the  dissolution 
of  marriages  which  have  failed  to  accomplish  substantially  the 
ends  for  which  they  were  created.  By  their  dissolution,  the 
State  obtains  the  benefit  of  the  fruits  of  such  new  alliances  as 
the  parties  may  choose  to  enter  into,  with  the  advantage  of  hav- 
ing the  children  trained  under  those  better  influences  which  har- 
mony and  matrimonial  concord  in  the  parents  produce.  This 
principle  applies  both  to  offences  like  desertion,  which,  whether 
the  divorce  were  allowed  or  not,  would  lead  to  the  relinquish- 
ment of  cohabitation ;  and  to  some  where  the  cohabitation  would 
be  continued,  but  with  great  discomfort  and  irritation.  For  chil- 
dren bom  during  a  discordant  cohabitation  have  their  natures 
tainted  by  it ;  while  their  education,  in  which  also  the  State  has 
the  highest  interest,  will  almost  certainly  not  be  of  a  salutary 
character.     Still,  — 

§  85.  Stability. —  These  principles  should  not  be  carried  so  far 
that  the  stability  of  the  marriage  relation  will  be  lost  sight  of.' 
^*  It  is  the  policy  of  the  law,"  a  learned  judge  has  well  said,  *^  and 

1  See  also  post,  §  893.  >  2  Kent  Com.  102. 

<  See  Tajlor'B  Element!  of  the  Ciril 
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necessary  to  the  puritj  and  usefulness  of  the  institution  of  mar- 
riage, that  those  who  enter  into  it  should  regard  it  as  a  relation 
permanent  as  their  own  lives ;  its  duration  not  depending  upon 
the  whim  or  caprice  of  either,  and  only  to  he  dissolved  when  the 
improper  conduct  of  one  of  the  parties  (the  other  discharging  the 
duties  with  fidelity  as  far  as  practicable  under  the  circumstances) 
shall  render  the  connection  wholly  intolerable,  or  inconsistent 
with  the  happiness  or  safety  of  the  other."  ^ 

§  86.  Further  of  Divoroe  Polioy.  —  Judge  Swift  has  well  ob- 
served :  ^^  The  rendering  of  the  contract  of  marriage  indissoluble 
is  running  into  the  opposite  extreme  from  that  of  permitting 
divorces  at  the  pleasure  of  the  parties.  There  are  many  persons, 
who,  on  the  idea  that  the  marriage  contract  cannot  be  vacated 
for  any  misconduct,  will  not  behave  with  the  propriety  they 
would  if  the  continuance  of  the  contract  were  dependent  on  their 
exertions  to  render  themselves  agreeable  to  the  persons  with 
whom  they  are  connected.  It  is  a  great  hardship  that  a  person 
who  has  been  unfortunate  in  forming  a  matrimonial  connection 
must  be  forever  precluded  from  any  possibility  of  extricating 
himself  from  such  a  misfortune,  and  be  shut  out  from  enjoying 
the  best  pleasures  of  life.  This  consideration,  instead  of  adding 
to  the  happiness  of  the  connection,  must  frighten  persons  from 
entering  into  it.  It  is,  therefore,  the  best  policy  to  admit  a  dis- 
solution of  the  contract  when  it  is  evident  that  the  parties  can- 
not derive  from  it  the  benefits  for  which  it  was  instituted  ;  and 
when,  instead  of  being  a  source  of  the  highest  pleasure  and  most 
enduring  felicity,  it  becomes  the  source  of  the  deepest  woe  and 
misery."  ^ 

§  87.  Rule  in  Brief  —  (Dissolution  —  Bed  and  Board).  —  The 
true  principle  of  legislation,  therefore,  indefinite,  indeed,  yet 
leading  practically  to  some  definite  results,  is,  that  any  conduct 
which  renders  cohabitation  impracticable,  and  consequently  jus- 
tifies in  morals  a  separation,  should  be  made  cause  to  dissolve  the 
marriage.  This  would  leave  no  scope  for  divorces  from  bed  and 
board,  and  it  should  leave  none.^ 

Further  Reasons  why  —  (Adultery  as  a  Crime).  —  Legislation  can 
never  destroy  the  sexual  passion ;  though,  aided  by  religious  and 

1  Simpson,  J.,  in  GrifBn  v,  GrifDn,  8         >  1  8wif t^i  System,  191. 
B.  Monr.  120.    See  also  Whittington  v.         >  Ante,  §  20,  90. 
Whittlngton,  2  Dev.  &  Bat.  64. 
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moral  teaching,  it  maj  somewhat  restrain  and  direct  the  course 
of  its  manifestations.  Hence  that  legislation  which  does  most  to 
promote  actual  matrimony,  does  also  most  for  the  morals  of  the 
community ;  because  ^^  honest  liberty  is  the  greatest  foe  to  dis- 
honest license.*'  When  parties  are  married  in  law,  yet  not  in 
fact,  and  therefore  are  forbidden  to  enter  into  real  marriages, 
they  will  be  liable,  unless  they  are  better  —  not  worse  —  than 
the  community  generally,  to  commit  breaches  of  the  rules  of 
morality,  either  by  promiscuous  indulgences,  or  by  forming  alli- 
ances in  the  similitude  of  matrimonial,  from  which  a  spurious 
issue  may  spring.^  Indeed  it  is  well  known,  that,  in  England, 
where  divorces  from  the  bond  of  matrimony  have  till  lately  been 
obtainable  only  on  application  to  Parliament,  in  rare  instances, 
and  at  an  enormous  expense,  rendering  them  a  luxury  quite 
beyond  the  reach  of  the  mass  of  the  people,  second  marriages 
without  divorce,  and  adulteries,  and  the  birth  of  illegitimate 
children,  are  of  every-day  occurrence ;  while  the  crime  of  polyg- 
amy is  winked  at,  though  a  felony  on  the  statute-book.  Laws 
punishing  adultery,  except  as  an  ecclesiastical  offence,  are  there 
unknown  ;  ^  and  they  are  so  generally  in  those  American  States 
in  which  divorces  are  not  allowed,  or  allowed  but  for  a  single 
cause.     Hence,  — 

Alternative.  —  The  alternative  for  legislation,  in  every  State 
and  country,  is,  on  the  one  hand,  permitted  divorce  with  the 
privilege  of  remarrying  to  all  who  cannot  or  will  not  live  together ; 
or,  on  the  other  hand,  unpermitted  meretricious  connections,  a 
public  sentiment  more  or  less  favoring  them,  and  the  bringing 
into  the  world  of  innocent  children  under  the  burdens  and  dis- 
grace of  bastardy.  That  the  wrongs  whence  come  divorces  are 
evils  no  one  denies.  If  the  refusal  of  divorce  would  prevent 
them,  all  would  pray  for  it.  But  the  experience  of  every  State 
and  country  withholding  this  redress  is,  practically,  however  men 
theorize,  that  no  form  of  matrimonial  delinquency  is  less  preva- 
lent there  than  elsewhere.  Nor  is  there  any  subject  other  than 
marriage  upon  which  any  man  claims,  that  the  commission  of  a 
wrong  can  be  prevented  by  the  law's  denying  a  proper  redress  to 
the  injured  person.    To  illustrate,  — 

^  And  see  obsenrations  of  Lord  StoweU  be  inquired  into  in  tourns  and  leett,  and 

in  Proctor  v.  Proctor,  2  Hag.  Con.  292,  punished  by  fine  and  imprisonment.  Shel- 

802.  ford  Mar.  &  Div.  386;  3  Inst  206;  Xyl 

*  Anciently  in  England  adultery  might  Parer.  52. 
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§  88.  Souih  Carolina.  —  In  one  of  our  States,  South  Carolina, 
the  sentiment  against  divorce  has  from  the  beginning  been 
specially  distinct.  For  no  cause,  not  even  for  adultery,  can  the 
marriage  bond  be  there  loosed.^  So  it  has  become  necessary  to 
regulate,  by  statute,  how  large  a  proportion  a  married  man  may 
give  of  his  property  to  his  concubine  ,2  —  superfluous  legisla- 
tion, which  would  never  have  been  thought  of,  had  not  concu- 
binage been  common.  Statutes  like  this  are  unknown,  because 
not  required,  in  States  where  divorces  are  freely  granted.  But 
in  this  State,  by  reason  of  the  absence  of  divorce  laws,  we  have  a 
condition  of  things  peculiar,  explained  by  Nott,  J.,  from  the 
bench  of  its  highest  tribunal,  as  follows :  "  In  this  country,'*  he 
said,  "  where  divorces  are  not  allowed  for  any  cause  whatever, 
we  sometimes  see  men  of  excellent  characters  unfortunate  in 
their  marriages,  and  virtuous  women  abandoned  or  driven  away 
houseless  by  their  husbands,  who  would  he  doomed  to  eeltbactf  and 
solitude  if  they  did  not  form  connections  which  the  law  does  not 
allow^  and  who  make  excellent  husbands  and  virtuous  wives  still. 
Yet  they  are  considered  as  living  in  adultery,  because  a  rigorous 
and  unyielding  law,  from  motives  of  policy  alone,  has  ordained  it 
so."  *  Surely  the  people  of  South  Carolina  are  cultivated,  re- 
fined, and  Christian ;  not  in  any  way  inferior  to  the  dwellers  in 
other  States.  Therefore  plainly  no  legislature,  in  any  State,  can 
refuse  to  accept  either  this  picture  as  drawn  by  Nott,  J.,  or  the 
one  with  lis  more  common,  divorce. 

§  89.  Adultery  as  a  Crime  —  (Sonth  Carolina,  oontlnned}.  —  In 
the  condition  of  things  thus  explained  by  Nott,  J.,  there  can  be  no 
punishments  for  adultery,  however  continuous.  So  the  law  was 
in  all  the  earlier  periods  of  this  State.  After  the  Secession  War 
and  Reconstruction,  there  appears  to  have  been  a  law  allowing 
divorce.  But  it  was  repealed  by  statute  of  Dec.  20, 1878.  And, 
on  the  same  day,  the  living  together  by  men  and  women  in  adul- 
tery or  fornication  —  not  a  single  illicit  act  —  was  made  a  crime. 
Whether  this  new  statute  is  practically  enforced  is  a  question  on 
which  the  author  has  no  knowledge ;  whether  it  can  be,  wliile  all 
divorce  is  prohibited,  is  one  on  which  he  does  not  propose  to 
speculate. 

1  Post,  §42.  Canady   t?.  George,   6   Rich.  Eq.  103; 

>  See  Denton  v.  English,  8  Brer.  147;    Cusack  v.  White,  2  Mill,  279. 

<  Cosack  V.  White,  2  Mill,  279, 292. 
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§  40.  Causes  proper  for  Dlvoroe,  enumerated.  —  What  are  the 
specific  causes,  which,  within  the  foregoing  principles,  should  be 
made  by  law  sufficient  for  dissolving  the  marriage,  it  may  not  be 
in  every  particular  easy  to  define.  Clearly,  adultery ;  desertion, 
which  practically  breaks  up  the  relation,  and  is  by  many  deemed  a 
greater  offence  against  the  marriage  than  even  adultery ;  ^  extreme 
cruelty,  which  renders  cohabitation  physically  unsafe ;  perpetual, 
perhaps  temporary,  imprisonment  for  crime ;  drunkenness,  when 
it  is  confirmed,  habitual,  and  beastly,  —  are  completely  destruc- 
tive of  the  ends  of  marriage,  therefore  they  should  severally  be 
made  causes  for  its  legal  dissolution.  Beyond  this  line,  we  come 
to  ground  uncertain  and  shadowy.  There  are  smothered  hatred, 
love  turned  to  the  reverse,  jealousies  which  no  reason  can  allay, 
an  indefinite  jarring  of  natures  in  collision,  and  other  purely 
mental  causes,  which  render  the  marriage  burdensome,  and 
destroy  its  higher  and  holier  purposes.  But  these  are  so  subtle 
that  human  tribunals  cannot  well  deal  with  them ;  and  the  judg- 
ment of  this  later  age  has  been  wisely  pronounced  against  allow- 
ing parties  to  divorce  themselves  at  pleasure,  since  the  public 
and  the  children  have  interests  in  every  marriage,  as  well  as 
the  parties,  and  since  this  restraint  is  necessary  to  protect  the 
weaker  party. 

§  41.  Views  whioh  are  too  loose.  —  The  policy  thus  recom- 
mended, being  substantially  what  is  pursued  in  the  greater  part 
of  our  States,  is  in  marked  contrast  to  the  views  of  Milton,  and 
others  of  the  same  school.  They  contend  for  the  right  of  mar- 
ried persons  to  be  their  own  sole  judges  of  the  causes  for  which 
divorce  shall  be  allowed  them ;  and  Milton  would  put  the  power, 
from  which  there  should  be  no  appeal,  into  the  hands  of  the  hus- 
band alone,  as  in  the  days  of  Abraham  and  Moses.  They  con- 
tend, moreover,  that  full  effect  be  given  to  those  imponderable 
mental  causes,  which,  however  just  of  themselves,  cannot  practi- 
cally prevail,  because  no  human  scale  can  weigh  them.  There 
is  indeed  much  force  and  sincerity^  in  the  argument  in  favor  of 

1  Brower  de  Jure  Connub.  2,  12,  18;  his  attentioii  might  have  been  at  lint 

Boehmer,  4,  19,  90 ;   1  Fras.  Dom.  Rel.  directed  to  the  subject  hy  his  own  case, 

677.  yet  his  arganient  is  a  singular  instance  of 

*  It  has  been  unjustly  attempted  to  selfHsacriflce  to  what  he  deemed,  how- 
weaken  the  force  of  Milton's  reasoning  ever  erroneously,  to  be  the  demands  of 
by  the  suggestion  that  he  was  pleading  truth.  His  wife  deserted  him ;  and  it 
h*«  own  cause.    The  fact  is,  that,  though  would  appear  that  he  could  easily  hare 
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their  views ;  bnt  modern  legislators  will  pause  long  before  adopt- 
ing them.  They  will  at  least  demand,  that,  before  any  divorce 
is  granted,  some  inquiry  be  instituted  to  determine  whether  the 
interests  of  the  public,  and  of  other  individuals  than  the  parties 
themselves,  especially  of  children,  will  be  promoted  or  prejudiced 
by  the  dissolution  of  a  union  which  the  highest  policy  requires, 
as  a  general  rule,  to  be  perpetual. 

§  42.  Unsound  Opinions  in  Legal  Literature  —  "Why  ?  —  Deriving,, 
as  we  do,  our  unwritten  law  of  divorce  from  Roman  ecclesiastics, 
who  held  to  the  indissolubility  of  marriage  as  a  religious  tenet,  it 
is  not  strange  that  much  of  our  legal  literature  upon  this  subject 
has  the  hue  which  such  a  belief  imparts.  With  little  consid- 
eration, therefore,  have  our  judges  and  lawyers  lavished  praise 
on  a  legislative  policy  which  has  withheld  all  adequate  redress 
for  matrimonial  wrongs.  Thus,  with  perhaps  an  exception  as 
before  mentioned,^  South  Carolina  has  steadily  refused,  from  the 
first,  either  to  grant  a  single  legislative  divorce,  or  to  vest  the 
authority  in  her  courts;^  and  from  the  Georgia  court  comes 
the  laudation,  '^  In  South  Carolina,  to  her  unfading  honor ^  a  di- 
vorce has  not  been  granted  since  the  Revolution."*  Yet  even 
the  legal  reports  of  South  Carolina  bear  witness,  that  there,  as  in 
every  other  State  or  country,  occasion  exists  for  the  exercise  of 
this  remedy.  For  example,  a  man  took  his  negro  slave-woman 
to  his  bed  and  table,  and  compelled  the  unoffending  wife  to 
receive  the  crumbs  after  her,  with  all  manner  of  abuse  besides ;  ^ 
but  we  are  told,  that,  to  her  "  unfading  honor,"  the  powers  of 
the  State  refuse  to  sever  the  living  body  from  the  putrid  carcass. 
If  the  refusal  had  been  to  permit  a  creditor  to  collect  a  sum  of 
money  equal  to  a  marriage  fee,  we  should  have  no  praise  of  the 
policy. 

§  43.  Continued.  —  That  the  judges  of  the  State  where  the 
policy  prevails  should  praise  it  is  natural,  and  not  the  subject  of 


persuaded  the  English  Church  and  Par- 
liament to  adopt  desertion  as  a  ground  of 
dlYorce.  See  ante,  §  80.  But  in  his 
writings  on  the  subject  he  sa^rs  scarcely 
any  thing  of  this  cause ;  while  he  labors 
to  persuade  his  readers  of  other  yiews, 
which  he  no  doubt  foresaw  would  not  find 
place  in  the  legislation  of  his  country 
soon  enough  to  serre  him  personaUy, 


82 


wbateyer  hope  he  might  haye  indulged 
of  their  ultimate  prevalence. 

1  Ante,  S  88i  39. 

9  Hull   V,  Hull,  2    Strob.    Eq.  174; 
Vaigneur  v.  Kirk,  2  Des.  040,  note;  Mat- 
tison  V,  Mattison,  1  Strob.  £q.  887,  888 
McCarty  o.  McCarty,  2  Strob.  6. 

•  Head  v.  Head,  2  KeUy,  191,   19a 
Nisbet,  J. 

^  JeUneau  t;.  Jelineau,  2  Det.  46. 
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just  criticism.  Thus,  said  O'Neall,  J. :  *^  The  most  distressing 
cases,  justifj'ing  divorce  even  upou  scriptural  grounds,  have  been 
again  and  again  presented  to  the  legislature,  and  they  have  uni- 
formly refused  to  annul  the  marriage  tie.  They  have  nobly 
adhered  to  the  injunction,  ^  Those  whom  God  has  joined  together 
let  not  man  put  asunder.'  The  working  of  this  stern  policy  [of 
"  nobly  "  refusing  redress,  even  in  the  "  most  distressing  cases," 
where  ^^  Scripture  "  joins  with  reason  in  crying  for  it]  has  been  to 
the  good  of  the  people  and  the  State  in  every  respect."  ^  And 
another  of  her  judges  exclaims,  —  ^^  The  policy  of  this  State  haa 
ever  been  against  divorces.  It  is  one  of  her  bo<Mts  that  no  divorce 
has  ever  been  granted  in  South  Carolina."  ^  Could  South  Caro- 
lina truly  declaim,  that  no  husband  within  her  borders  had  ever 
proved  unfaithful  to  the  marriage  vow,  and  no  wife  had  been 
false  to  her  husband ;  that  the  observation  judicially  made  by 
one  of  her  own  judges  concerning  marriages  in  this  State  is  in  no 
part  true,  namely,  ^^  All  marriages,  almost,  are  entered  into  on 
one  of  two  considerations,  love  or  interest,  and  the  court  is  induced, 
to  believe  the  latter  is  the  foundation  of  most  of  them;*^^  that  no 
judge  of  hers  had  from  his  seat  proclaimed  it  a  virtue  to  commit 
the  legal  felony  of  polygamy,  and  to  live  in  adultery ;  that  no 
class  of  men  existed  in  the  State  requiring  legislation  to  regulate 
their  connections  with  their  concubines,  —  then,  indeed,  might 
the  people  of  the  other  States  talk  of  "  unfading  honor,"  which 
had  settled  on  her  brow  I    Still,  — ^ 

§  44.  Bxperlmental  Xdiws.  —  It  is  well  for  this  coiintiy,  now  in 
its  infancy,  that  the  laws  of  our  States  differ.  When,  if  ever, 
legislators  seeking  uniformity  cast  aside  their  prejudices,  and,  in 
the  true  spirit  of  inquiry,  with  no  pride  of  opinion,  look  for  the 
best  system,  the  experiences  of  a  common  people,  under  laws 
diverse,  will  be  of  immense  value.  What  has  been  found  practi- 
cally best  may  then  be  adopted  in  all  the  States,  and  thus  may 
uniformity  be  reached  to  some  purpose. 

§  45.  How  Courts  to  regard  Divorce  Iiawa.  —  It  is  impossible 
that  the  men  who  preside  in  our  courts  should  not  share  in  the 
differences  which  pervade  the  community  concerning  the  policy 
of  divorce  laws.    Yet  one  rule  ought  to  be  the  guide  for  all; 

1  McCartx  v,  McCarty,  2  Strob.  6, 11.  *  Thompson,  J.,  in  DeTall  o.  BeTall,  i 

<  Durgan,  Ch.  in  Hair  v.  Hair,  10  Rich.    Det.  79,  83. 
Eq.  103, 174. 
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namely,  to  interpret  and  enforce  them  in  the  spirit  which  prompted 
their  enactment.  A  judge  has  no  power  to  create  law,  nor  is  he 
responsible  for  the  laws  he  executes.  And  eveiy  statute  should 
be  interpreted  from  the  point  of  observation  at  which  its  makers 
stood,  and  from  the  lights  there  prevailing,  in  bringing  it  into 
being.^  In  this  way  do  our  judges  generally  deal  with  the 
divorce  statutes,  so  that  we  have  harmony  of  administration  in 
spite  of  the  discords  of  legislative  opinion.  And  all  deem  it  to 
be  a  special  duty  of  the  tribunals  in  these  causes  to  see  that  the 
laws  are  not  evaded,  and  that  divorces  are  granted  only  to  parties 
entitled  to  them.    Still,  — 

§  46.  Bzoeptioiial  Praotioes.  —  In  occasional  instances,  a  judge, 
violently  opposed  to  divorces,  permits  his  prejudices  to  overcome 
his  better  reason,  and  fritters  away  the  statute  by  an  overwrought 
construction,  and  casts  every  possible  obstruction  in  the  path  of 
parties  seeking  this  remedy.  Moreover,  in  one  case,  a  judge, 
dissenting  from  the  majority,  refused  to  concur  in  a  divorce  for 
desertion  expressly  on  the  ground  that,  though  authorized  by  the 
statute,  it  was  forbidden  by  the  law  of  God,  and  he  must  obey 
the  latter.2  « I  must,"  he  said,  "  elect  between  a  statutory  regu- 
lation demoralizing  in  its  every  influence  and  tendency,  encour- 
aging a  system  of  kin  to  free-lovism,  and  an  express  divine  law. 
I  do  not  hesitate  to  disregard  the  one  and  observe  the  other."  ^ 
It  is  impossible  too  highly  to  admire  the  noble  and  sacred  impulse 
which. kept  this  learned  person  unswerving  in  the  course  which 
he  deemed  to  be  of  duty.  If  his  ideas  of  what  is  the  law  of  God 
and  what  is  demoralizing  differed  from  those  of  the  majority  of 
people  who  drink  at  the  same  Fountain  of  Truth  with  himself, 
he  was  right  in  following  his  own  convictions,  not  another's. 
And,  in  every  view,  he  is  to  be  commended  for  plainly  refusing 
to  enforce  the  law,  instead  of  attempting  to  nullify  it  by  misin- 
terpretation. But  a  different  question  presents  itself  to  some 
minds ;  namely,  whether  a  Christian  man  should  accept  judicial 
position,  and  take  the  oath  of  office,  with  the  secret  reservation 
that  he  will  denounce  the  legislative  body  whose  behests  he 
promises  to  carry  out,  as  a  violator  of  the  divine  commands,  and 
refuse  to  execute  what  it  enacts.    Some  would,  at  least,  recom- 

1  8ee  Bishop  SUt.  Crimes,  §  235.  >  Tomey,  J.,  in  Lanier  v.  Lanier,  6 

*  See,  as  to  this  sort  of  question,  Bishop    Heisk.  402, 472. 
First  Book,  f  8S-92. 
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loeud,  as  preferable,  a  withdrawal  from  ihe  bench  when  a  ques- 
tion of  this  sort  arises.  In  the  instance  under  consideration  the 
majority  said :  **^  Doubting,  as  we  do,  the  policy  of  our  statutes  in 
allowing  so  many  causes  of  divorce  not  prescribed  by  the  great 
Author  of  Marriage,  we  are,  nevertheless,  constrained  to  give 
effect  to  those  laws  so  long  as  they  remain  upon  the  statute  book, 
especially  as  the  power  to  enact  them  is  expressly  conferred  on 
the  legislature  by  the  constitution.''  ^ 

§  47.  Why  this  DisciuMioii.  —  The  author  is  not  often  diverted 
from  his  explanations  of  what  the  law  is,  to  a  consideration  of 
legislative  policy.  But,  in  this  instance,  a  true  view  of  the  policy 
of  the  laws  is  essential  to  their  just  interpretation ;  rendering  this 
discussion,  therefore,  an  indispensable  part  of  the  general  plan. 

I  Opinion  bj  NeUon,  J. 
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THE  SOUBCES  OF  AUTHORITY  IN  OUB  MABBIAGE 

AND  DIVOBCE  LAW, 


CHAPTER  ni. 


THB  ENGLISH  SCOLESIASTIOAL  LAW. 

1 48, 48  a.  Litroduction. 
40-66.    Origin  and  Nature  of  Engliih  Ecdesiaitical  Law. 
66, 67.    Ecclesiastical  Law  of  England  as  Common  Law. 
68-82.    Books  of  the  Ecclesiastical  Law. 
63, 64.    The  Ecclesiastical  Judges  and  their  Decisions. 
66-66  6.  Later  English  Tribunals  for  Diroroe. 

§  48.  In  Oeneral  of  our  Unwritten  Law  of  the  Snbjeot.  —  Wbeu 
this  country  was  settled  from  England,  and  we  derived  thence 
our  unwritten  law,  marriage  and  divorce  causes  were  there  heard 
in  the  Ecclesiastical  Courts.  Hence  it  is  necessary  to  consider 
the  law  by  which  those  courts  are  governed. 

XScoleslaatioal  Courts.  —  These  are  regular  courts  of  the  country 
as  truly  as  the  others ;  for,  though  their  judges  derive  their  com- 
missions directly  from  the  functionaries  of  the  church,  yet  indi- 
rectly and  really  they  are  from  the  Grown,  because  the  sovereign 
of  England  is  the  head  of  the  English  Church.^ 

JorlBdiction  in  BCatrimonial  Canaes.  —  How  the  church,  first  on 
the  continent,  and  afterward  in  England,  Scotland,  and  elsewhere 
in  the  British  islands,  obtained,  in  the  gradual  advance  of  her 
power,  jurisdiction  over  various  things  relating  to  the  civil  rights 
and  interests  of  men  and  the  welfare  of  the  state,  is  matter  of 
histoiy  not  belonging  particularly  to  these  pages.    Matrimonial 

^  1  BL  Com.  279,  280  ;    Walker   v.  but  he  does  not  commonly,  sit  personaUj 
Lamb,  Cro.  Car.  268 ;  Pratt  r.  Stocke,  in  his  court.    St  David's  v,  Lucy,  1  Salk. 
Cro.   Eliz.   816;   Beautibi    v.  Scott,  8  134.    See  also  post,  §  66.    And  see  Wood- 
Camp.  888;  £x  parte  Medwin,  1  Ellis  k  ward  v.  Fox,  2  Vent.  267. 
B.  600.    So  a  bishop,  for  example,  may, 
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causes  were  naturally  within  the  circle  of  her  enchantments, 
because  marriage  was  one  of  her  sacraments ;  ^  and  so  there  was 
always  less  question  of  the  rightfulness  of  her  authority  over  them 
than  over  many  others."  ^ 

§  48  a.  How  Chapter  dlviaed.  —  We  shall  consider,  I.  The  Ori- 
gin and  Nature  of  the  English  Ecclesiastical  Law  ;  II.  The 
Ecclesiastical  Law  of  England  viewed  as  a  Part  of  her  Common 
Law ;  III.  Books  of  the  Ecclesiastical  Law ;  IV.  The  Ecclesias- 
tical Judges  and  their  Decisions ;  Y.  The  later  English  Tribu- 
nals for  ^Yorce. 


I.  The  Origin  and  Nature  of  the  Engli%h  Ecclesiastical  Law. 

§  49.  Fonner  blending  of  JoxUdiotions.  —  *^  The  Anglo-Saxon 
common  law  never  recognized  the  principle  of  a  separate  civil  or 
criminal  jurisdiction  as  exercised  by  the  church ;  though,  either 
out  of  respect  for  the  sacred  character  of  its  members,  or  from  a 
sense  of  their  superior  learning  and  intelligence,  it  had  certainly 
admitted  the  Episcopal  order  to  a  participation  in  the  municipal 
judicature  of  the  country.  For,  ever  since  the  introduction  of 
Christianity  into  England,  the  bishops  had  sat  to  hear  causes  in 
the  county  court,  in  conjunction  with  the  ealderman  or  his 
sheriff ; "  '  greater  deference  "  being  paid,"  says  Blackstone,  "  to 
the  bishop's  opinion  in  spiritual  matters,  and  to  that  of  the  lay 
judges  in  temporal.  This  union  of  power,"  he  continues,  ^^  was 
very  advantageous  to  them  both :  the  presence  of  the  bishop 
added  weight  and  reverence  to  the  sheriCTs  proceedings;  and 
the  authority  of  the  sheriff  was  equally  useful  to  the  bishop,  by 
enforcing  obedience  to  his  decrees  in  such  refractory  offenders  as 
would  otherwise  have  despised  the  thunder  of  mere  ecclesiastical 
censures."*    But, — 

§  50.  Origin  of  Ecoleeiastloal  Courti  -*  (Prohibition).  —  After  the 
Norman  Conquest,  and  the  introduction  into  England  of  great 
numbers  of  foreign  ecclesiastics,  who  succeeded  to  the  episcopal 
sees  on  the  expulsion  of  the  native  incumbents,  the  Conqueror, 
by  his  charter,  or  ordinance,^  separated  the  ecclesiastical  jurisdic- 
tion from  the  secular.     Therein  he,  first,  declares  that,  prior  to 


1  Coote  Ec.  Pract  8;  8  Bl.  Com.  02. 
*  1  Reeres  Hist.  Gng.  Law,  71,  72. 
s  Coote  Ec.  Pract.  4. 


4  8  Bl.  Com.  61, 62. 

*  Or,  statate.    See  post,  §  81. 
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hia  time,  the  episcopal  laws  were  not  administered  well,  or 
according  to  the  precepts  of  the  holy  canons ;  and  he  has  thought 
fit  to  have  them  amended  in  a  ocnomon  council,  and  council  of 
the  archbishops,  other  bishops,  and  abbots,  and  all  the  principal 
men  of  the  kingdom.  He  then  ordains,  among  other  things,  that 
no  bishop  or  archdeacon  hold  pleas  any  more  in  the  hundred,  con- 
cerning the  episcopal  laws,  nor  bring  to  judgment  of  secular  men 
a  cause  which  pertains  to  the  government  of  souls ;  but  whoso- 
ever shall  be  impeached  according  to  the  episcopal  laws,  for  any 
cause  or  fault,  shall  come  to  the  place  which  the  b^op  shall 
have  chosen  and  named  for  this  purpose,  and  there  answer  re- 
specting his  cause,  and  do  right  to  God  and  his  bishop,  not 
according  to  the  hundred,  but  according  to  the  canons  and  episco^ 
pal  laws ;  "  sed  secundum  eanones  et  Hpiscopales  leges  rectum  Deo 
et  Episcopo  satisfaciatJ^  ^  In  this  charter  also  originated  the  pro- 
ceeding of  prohibition,  ever  since  in  use,  whereby  the  temporal 
courts  restrain  the  spiritual,  when  attempting  to  overstep  the  law- 
ful boundary  of  their  jurisdiction.^  And  though  there  was  a 
brief  return  to  the  former  state  of  things  during  the  reign  of 
Henry  I.,^  yet  substantially  this  ordinance  of  William  I.  has 
ever  been  the  foundation  of  the  system  of  separate  ecclesiastical 
tribunals.     Now, — 

§  51.  "  Canons  and  Bpisoopal  Laws "  -^  Roman  Canon  Law  — 
'What  elae  ?  —  The  "  canons  "  here  meant  are  not  distinctively  the 
Roman  canons,  nor  are  the  ^^  episcopal  laws  "  absolutely  the  Ro- 
man. But  the  phrase  ^^  canons  and  episcopal  laws,"  as  here  used, 
plainly  denotes  any  and  all  rules  which  governed  the  English 
Church  under  these  names,  whether  binding  elsewhere  within 
the  sway  of  the  Roman  see  or  not.  And  it  was  said  by  the  eccle- 
siastical commissioners  of  George  IV. :  ^^  In  England,  the  author- 
ity of  the  [Roman]  canon  law  was  at  all  times  much  restricted, 
being  considered  in  many  points  repugnant  to  the  law  of  Eng- 
land, or  incompatible  with  the  jurisdiction  of  the  courts  of  com- 
mon law.  So  much  of  it  as  has  been  received,  having  obtained 
by  virtual  adoption,  has  been  for  many  centuries  accommodated 
by  our  own  lawyers  to  the  local  habits  and  customs  of  the  coun- 

^  Coote  Ec.  Pract.  ut  inf. ;  2  Bum  Ec.        *  Coote  Ec  Pract.  5-0, 90. 
Law,  83-86 ;  1  Reerei  Hist  Eng.  Law,         >  8  BL  Com.  63. 
63, 64 ;  Marriot  v.  Marriot,  1  Stra.  666, 
669. 
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try ;  and  the  ecclesiastical  laws  may  now  be  described,  in  the  lan- 
guage of  our  statutes,  as  ^  laws  which  the  people  have  taken  at 
their  free  liberty,  by  their  own  consent,  to  be  used  among  them, 
and  not  as  laws  of  any  foreign  Prince,  Potentate,  or  Prelate.' 
In  addition  to  these  authorities  of  foreign  origin,  must  be  enu- 
merated also  the  constitutions  passed  in  this  country  by  the 
Pope's  legates,  Otho  and  Othobon,  and  the  archbishops  and 
bishops  of  England,  assembled  in  national  councils  in  1237  and 
1269 ;  and  a  further  body  of  constitutions  framed  in  provincial 
synods,  under  the  authority  of  successive  Archbishops  of  Canter- 
bury, from  Stephen  Langton,  in  1222,  to  Archbishop  Ghicheley, 
in  1414 ;  and  adopted  also  by  the  province  of  York,  in  the  reign 
of  Henry  VI.  These  English  constitutions,  as  they  may  be 
termed,  have  been  illustrated  by  the  commentaries  of  English 
canonists  of  distinguished  learning  and  experience,  and  princi- 
pally by  Lyndwood,  an  eminent  canonist  and  statesman,  much 
employed  in  the  public  affairs  of  the  country  in  the  reigns  of 
Henry  Y.  and  VI.  •  •  .  To  the  foregoing  enumeration  must  be 
added  also  the  canons  of  the  English  Protestant  Church,  passed 
in  convocation  1603 ;  and  such  acts  of  Parliament  as  make  par- 
ticular subjects  matters  of  ecclesiastical  cognizance,  or  regulate 
the  course  of  proceedings  with  respect  to  the  same."  ^    Still,  — 

Canons  of  1603.  —  Of  the  canons  of  1608  it  is  held,  that,  not 
having  been  ratified  by  Parliament,  though  they  received  the 
royal  assent,  they  do  not  propria  vigors  bind  the  laity ;  but  they 
bind  the  clergy,  and  the  law  officers  of  the  ecclesiastical  courts.' 

§  52.  Elements  of  EngUsh  XScolesiaBtioal  Law. — Burn  says :  ^^  The 
ecclesiastical  law  of  England  is  composed  of  these  four  main 
ingredients,  —  the  civil  law,  the  canon  law,  the  common  law, 
and  the  statute  law.  .  .  .  Where  these  laws  do  interfere  and 
cross  each  other,  the  order  of  preference  is  this :  the  civil  law 
Bubmitteth  to  the  canon  law,  both  of  these  to  the  common  law, 
and  all  the  three  to  the  statute  law.  So  that  from  any  one  or 
more  of  these,  without  all  of  them  together,  or  from  all  of  these 
together  without  attending  to  their  comparative  obligation,  it  is 
not  possible  to  exhibit  any  distinct  prospect  of  the  English  Eccle- 

1  Beport  of  £c.  Com.  abr.  ed.  21, 22.  27,  80;  Batler  v.  Qastrill,  Gilb.  Ch.  166; 

s  Middleton  v.  Croft,  2  Stra.  1066;  Dakins  v.  Seaman,  9  M.  &  W.  777,  7S8; 

a.  0.  nom.  Middleton  v.  Crofts,  2  Atk.  Marshall  v.  Exeter,  7  C.  B.  v.  8.  668. 
6fi0;  1  Bum  £c  Law,  Fhillim.  ed.  Pref. 
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siastical  constitution."  ^  But  neither  the  civil  law,  nor,  as  we 
shall  see,  the  Roman  canon  law,  has,  of  itself,  any  direct  author- 
ity in  the  English  Ecclesiastical  Courts ;  only  such  parts  of  either 
being  in  force  as  have  been  tacitly  or  expressly  adopted.  And, 
a.^  Burn  himself  shows,  there  are  English  canons  which  stand  on 
a  different  footing  as  law  from  the  Roman.^  Yet,  in  a  certain 
sense,  especially  as  viewed  historically,  the  order  of  precedence  is 
doubtless  as  this  learned  writer  states.     More  particularly,  — 

§  58.  Continued.  —  Among  the  judges  of  the  ecclesiastical 
courts.  Lord  Stowell  was  perhaps  the  most  inclined  to  give 
weight  to  the  Roman  canon  law.  In  one  case  he  observed: 
^'  Upon  the  first  point,  the  binding  authority  of  the  canon  law 
in  causes  matrimonial^  depending  in  these  courts,  I  look  without 
success  for  any  principle  on  which  I  can  hold  that  they  can 
release  themselves,  by  any  power  of  their  own,  from  a  submission 
to  that  authority*  The  release,  if  proper,  must  come  from  a 
higher  authority  than  they  possess.  It  is  notorious  that  this 
country,  at  the  Reformation,  adopted  almost  the  whole  of  the 
law  of  matrimony,'  together  with  all  its  doctrines  of  the  indis- 
solubility,  of  contracts  per  verba  deprcesenti  et  per  verba  de  future^ 
of  separation  a  menad  et  thoroy  and  many  others ;  the  whole  of 
our  matrimonial  law  is,  in  matter  and  form,  constructed  upon  it : 
some  canons  of  our  own  may  have  varied  it ;  and  a  higher  au- 
thority, that  of  the  legislature,  has  swept  away  some  important 
parts  of  it.  But  the  doctrine  of  indissolubility  remains  in  full 
force."  ^  These  words  of  the  learned  judge  must  be  accepted 
with  the  caution  which  restricts  their  meaning  to  the  particular 
subject  of  inquiry  then  before  him.  On  another  occasion  he  said, 
that  the  older  canons  ^*  can  hardly  be  considered  as  carrying  with 
them  all  their  first  anthority"  ^  And  Sir  John  NichoU  stated  the 
doctrine  more  distinctly,  thus :  ^^  If  the  canon  law  is  to  govern 
the  case,  the  text  referred  to  does  not  come  up  to  the  point ;  even 
if  it  did,  something  more  would  be  to  be  shown^  namely,  that  it  has 
been  received  as  the  law  in  this  country;  it  might  not  be  necessary 

^  1  Bum  Ec.  Law,  Phillim.  ed.  Pref .  had  force,  proprio  vigore,  in  those  courts, 

11.  eren  before  the  Reformation. 

s  See  his  Pref.  farther  on.  «  Proctor  v.  Proctor,  2  Hag.  Con.  203, 

*  Evidently  what  was  Sbdopted  was  the  900,  SOL     See  also  Dalrymple  v.  Dal* 

law  then  prevailing  in  the  ecclesiastical  rymple,  2  Hag.  Con.  64, 81, 82,  4  Eng.  Ec. 

courts  of  England;  and  other  authorities  486,  497;  Macq.  Pari.  Pract.  446. 

deny,  that  the  Roman  canon  law  ever        *  Burgess  o.  Bargess,  1  Hag.  Con.  884 

898. 
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for  this  parpose  to  show  a  case  precisely  similar ;  it  would  be 
sufficient  to  show  that  it  is  according  to  the  general  rules  obseiTed 
here.  But  it  is  a  strong,  and  almost  a  conclusive,  presumption 
against  the  present  proceeding,  that  no  suit  appears  ever  to  have 
been  brought  by  any  but  the  injured  party."  * 

§  54.  Contintied.  —  The  later  case  of  The  Queen  v.  Millis,  in 
the  House  of  Lords,  called  out  from  the  judges  of  the  common- 
law  courts  their  views  of  this  question,  stated,  by  Lord  Chief 
Justice  Tindal,  who  delivered  the  unanimous  opinion  of  the 
twelve  judges,  in  the  following  words :  *•  My  lords,  I  proceed  in 
the  last  place  to  endeavor  to  show,  that  the  law  by  which  the 
spiritual  courts  of  this  kingdom  have  from  the  earliest  time  been 
governed  and  regulated,  is,  not  the  general  canon  law  of  Europe, 
imported  as  a  body  of  law  into  this  kingdom,  and  governing  those 
courts  propria  vigore  ;  but,  instead  thereof,  an  ecclesiastical  law, 
of  which  the  general  canon  law  is  no  doubt  the  basis,  but  which 
has  been  modified  and  altered  from  time  to  time  by  the  ecclesias- 
tical constitutions  of  our  archbishops  and  bishops,  and  by  the 
legislature  of  the  realm,  and  which  has  been  known  from  early 
times  by  the  distinguishing  title  of  the  King's  Ecclesiastical 
Law.  .  .  .  That  the  canon  law  of  Europe  does  not  and  never 
did,  as  a  body  of  Laws,  form  part  of  the  law  of  England,  has 
been  long  settled  and  established  law.  Lord  Hale  defines  the 
extent  to  which  it  is  limited  very  accurately.  *  The  rule,'  he 
says,  *  by  which  they  proceed  is  the  canon  law,  but  not  in  its  full 
latitude,  and  only  so  far  as  it  stands  uncorrected  either  by  con- 
trary acts  of  Parliament  or  the  common  law  and  custom  of  Eng- 
land; for  there  are  divers  canons  made  in  ancient  times,  and 
decretals  of  the  popes,  that  never  were  admitted  here  in  Eng- 
land.'' Indeed,  the  authorities  are  so  ^numerous,  and  at  the 
same  time  so  express,  that  it  is  not  by  the  Roman  canon  law  that 
our  judges  in  the  spiritual  courts  decide  questions  within  their 
jurisdiction,  but  by  the  king's  ecclesiastical  law,  that  it  is  sufB- 
cient  to  refer  to  two  as  an  example  of  the  rest.  In  Caudrey's 
Case,'  which  is  entitled  •  Of  the  King's  Ecclesiastical  Law,'  in 
reporting  the  third  resolution  of  the  judges  Lord  Coke  says,  *  As 
in  temporal  causes  the  king,  by  the  mouth  of  the  judges  of  his 
courts  of  justice,  doth  judge  and  determine  the  same  by  the  tem- 

1  Norton  v.  Seton,  8  Phfllim.  147, 163,         <  Halo  Hist  Com.  Law,  c  2. 
1  Eog.  £c.  884,  888.  >  Caudrey'g  Case,  5  Co.  1. 
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poral  laws  of  England,  bo  in  cases  ecclesiastical  and  spiritual,  as 
namely '  (amongst  otliers  enumerated),  '  rights  of  matrimony,  the 
same  are  to  be  determined  and  decided  by  ecclesiastical  judges 
according  to  the  Icing's  ecclesiastical  law  of  this  realm ; '  and  a 
little  further  he  adds,  'So,  albeit  the  kings  of  England  derived 
their  ecclesiastical  laws  from  others,  yet  so  many  as  were  proved, 
approved,  and  allowed  here,  by  and  with  a  general  consent,  are 
aptly  and  rightly  called.  The  King's  Ecclesiastical  Laws  of  Eng- 
land.' In  the  next  place,  Sir  John  Davies,  in  Le  Case  de  Com- 
mptidamt^  shows  how  the  canon  law  was  first  introduced  into 
England,  and  fixes  the  time  of  such  introduction  about  the  year 
1290,  and  lays  it  down  thus :  '  Those  canons  which  were  received, 
allowed,  and  used  in  England  were  made  by  such  allowance  and 
usage  part  of  the  king's  ecclesiastical  laws  of  England,  whereby 
the  interpretation,  dispensation,  or  execution  of  those  canons, 
having  become  laws  of  England,  belong  solely  to  the  king  of 
England  and  his  magistrates  within  his  dominions : '  and  he  adds, 
'  Yet  all  the  ecclesiastical  laws  of  England  were  not  derived  and 
adopted  from  the  court  of  Rome ;  for  long  before  the  canon  law 
was  authorized  and  published'  (which  was  after  the  Norman 
Conquest,  as  before  shown)  '  the  ancient  kings  of  England, 
namely,  Edgar,  Ethelstan,  Alfred,  Edward  the  Confessor,  and 
others,  did,  with  the  advice  of  their  clei^y  within  the  realm, 
make  divers  ordinances  for  the  government  of  the  church  of 
England ;  and  after  the  Conquest  divers  provincial  synods  were 
held,  and  many  constitutions  were  made,  in  both  the  kingdoms 
of  England  and  Ireland ;  all  which  are  part  of  our  ecclasiastical 
laws  of  this  day.'  "  ^  Although  not  all  the  lords  concurred  with 
the  judges  on  the  main  question  in  this  case,  about  whioh,  as  we 
shall  see  hereafter,^  there  is  a  conflict  of  opinion,  still,  on  this 
of  the  king's  ecclesiastical  law,  there  appears  to  be  no  disagree- 
ment.  The  same  conclusion  is  arrived  at,  as  to  the  consistorial, 
or  ecclesiastical,  law  of  Scotland.' 

g  5>S.  How  for  Cuoii  Law  Meiitorioiu.  —  Having  thus  seen  to 
what  extent  the  Roman  canon  law  is  incorporated  into  the  eccle- 
iiiastical  law  of  England,  we  are  not  strictly  required,  in  the 
further  jirosecutiou  of  our  subject,  to  enter  into  any  examination 
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of  the  question  whether  it  is  a  wise  system  or  not.  Undoubtedly 
the  jurist  whom  leisure  and  unfailing  years  should  permit  to 
become  thoroughly  accomplished  in  all  legal  learning,  having 
traversed  aod  minutely  explored  the  rugged  and  wealthy  fields 
of  the  common  kw,  and  lingered  thoughtfully  among  the  foliage 
and  flowers  and  the  melodies  of  the  evening  twilight  of  the  civil, 
would  turn  his  steps  into  the  winding  ways,  among  the  venerable 
cloisters,  of  the  canon  law.  By  some,  it  is  deemed  a  mere  patch- 
work of  absurd  things  on  many  beautiful  things  of  equity,  bor- 
rowed from  the  civil  law.  Lord  Stowell,  on  the  other  hand, 
thought  it  ^*  deeply  enough  founded  in  the  wisdom  of  man."  ^ 
But  it  seems  to  be  agreed,  that,  while  ^^  the  commentators  upon 
it  became  as  numerous  as  those  on  the  Roman  law,  they  far 
exceeded  them  in  subtilty,  false  refinement,  and  idle  speculation ) 
and  in  obscene  dissertations  the  province  is  peculiarly  their  own. 
It  has  been  observed  by  Blackstone,  that  some  of  the  impurest 
books  written  in  any  language  are  those  by  the  canonists,  on  the 
subject  of  marriage  and  divorce."  ^    Still,  — 

Not  of  Attthorlty  In  Divorce  Caiues.  —  Whatever  be  the  true 
estimate  of  the  canon  law,  as  a  system  of  jurisprudence,  of  phi- 
losophy, or  of  religion,  it  can  have  no  peculiar  weight  in  the 
questions  we  are  to  consider  in  these  volumes,  even  in  cases 
where  all  other  authorities  are  silent.  Dr.  Lushington  once 
observed :  ^^  Very  litde  assistance  can  be  obtained  from  authori- 
ties ; "  that  is,  books  of  the  canon  law ;  ^4t  may  be  well  to 
consult  Sanchez  for  minute  and  ingenious  disquisitions  on  the 
subject ;  but  I  should  not  be  disposed  to  consider  his  authority 
of  any  very  great  weight,  even  if  it  governed  the  present  ques- 
tion, which  I  do  not  think  it  does.  I  must  rather  endeavor  to 
find  out  what  are  the  true  principles  of  law  and  reason  applicable 
to  the  case,  following,  as  far  as  practicable,  or  rather  not  contra- 
dicting, former  decisions."  ^ 

^  Balrjmple  v.  Dalrymple,  2  Hag.  Con.  Hope  v,  Hope,  1  Swab.  &  T.  9i ;  deciding 

64, 64,  4  £og.  Ec.  486,  489.  a  point  not  previouslj  dravm  into  Jadg- 

*  1  Fras.  Dom.  BeL  23 ;  8  BL  Com.  08.  ment  in  England,  directly  contrary  to  the 

*  Deane  v,  Areling,  1  Bob.  £c.  270,  Boman  canon  law. 
S07.    So  alfo  deemed  Sir  CCreMwell,  In 
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II.  The  Scelenastieal  Law  of  England  viewed  at  a  Part  of  her 

Common  Law. 

§  66.  Part  of  Unwritten  Law  of  the  Land.  —  That  the  ecclesias* 
tical  courts  of  England  are  regttlar  tribunals  of  the  country  has 
already  been  observed  ;  also,  that  the  law  administered  in  them 
is  a  part  of  the  general  law  of  the  land.^  It  is  not,  indeed,  there 
technically  termed  common  law,  in  the  limited  meaning  of  the 
word ;  but  it  is  such  in  fact,  the  same  as  is  the  law  administered 
in  the  equity  and  in  the  admiralty  tribunals.  In  an  early  case, 
therefore,  it  was  ^^  resolved,  on  great  debate,  that  the  ecclesiasti- 
cal law  is  part  of  the  law  of  the  land ; "  '  it  is  sometimes,denomi- 
nated  a  branch  of  the  common  law ; '  and  so  it  has  always  been 
regarded  both  by  the  courts  and  by  Parliament.* 

§  57.  Sommary.  —  The  doctrine  of  the  foregoing  sections  of 
this  chapter  may  be  briefly  stated  thus :  Of  the  several  branches 
of  the  common,  or  unwritten,  law  of  England,  there  is  one  called 
the  ecclesiastical  law;  another,  more  technically,  the  common 
law ;  another,  the  law  of  admiralty ;  and  another,  of  very  great 
importance,  is  known  as  equity.  To  the  branch  of  the  common 
law  called  ecclesiastical,  the  subject  of  marriage  and  divorce,  in 
England,  pertains.  This  is  a  peculiar  branch;  it  was  clipped 
from  a  singular  stock,  whence  it  was  engrafted  into  the  English 
tree;  there  it  is,  and  has  long  been,  fed  by  the  common  sap 
which  nourishes  the  other  parts  of  the  tree,  yet  it  retains  its 
original  qualities,  distinguishing  it  from  the  rest;  and,  if  we 
would  become  wise  concerning  it,  in  its  present  unfoldings,  or  con- 
cerning its  fruits,  we  must  give  to  it  a  separate  and  special  study. 

III.  Books  of  the  JSeelesiastieal  Law. 

§  58.  Oeneral  View  —  Old  Text-Books.  —  To  what  books,  then, 
shall  we  go  for  a  knowledge  of  this  law  ?  Those  most  reliable 
are,  of  course,  the  published  reports  of  the  decisions  of  the  eccle- 

1  Ante,  §  4a-60.  Beg.  v.  MilUfl,  10  CL  &  F.  684^  671.    See 

>  Pradham  v.  Phillips,  1  Harg.  Law  also  CatteraU  v,  Catterall,  1  Bob.  Ec. 
Tracts,  466,  note.  680. 

>  "  The  common  law  of  England  of  ^1  Bum  Ec.  Law,  Phillim.  ed.  Fref. 
which   the   ecclesiastical   law   forms  a  25. 

part."     Lord  Chief  Justice  Tindal,  in 
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siastical  courts.  In  fact,  this  is  the  only  source  fully  reliable ; 
for  all  the  old  English  text-books  appear  to  contain  a  greater  or 
less  admixture  of  the  Roman  canon  law,  without  any  proper  dis- 
crimination as  to  what  has  been  adopted  in  England.  We  may, 
however,  give  prominence  to  two  old  text-books,  now  accessible, 
denominated  by  Lord  Stowell  ^^  the  oracles  of  our  own  practice, 
Godolphin  and  Oughton."  ^  The  former,  written  in  English,  is 
entitled  ^^  Bepertorium  Canonicum;  or,  an  Abridgement  of  the 
Ecclesiastical  Laws  of  this  Realm,  consistent  with  the  Temporal." 
The  third  edition  of  this  work  was  published,  in  London,  in  1687. 
The  first  was  in  1678.'  The  same  author  has  left  a  work,  some- 
times referred  to,  called  the  '^  Orphan's  Legacy,"  and  another  on 
*^  Admiralty  Jurisdiction."  Judge  Story  has  quoted  him  as  ^^  a 
very  learned  admiralty  judge."  *  The  latter  of  the  before-men- 
tioned works  of  ecclesiastical  law,  written  in  Latin,  and  pub- 
lished in  two  quarto  volumes  in  1738,  is  entitled  ^^  Ordo  Judiciorum 
9ive  Meihodu*  Proeedendi  in  Negotiis  et  Litibus  in  Foro  Ecclesia^' 
tieo-dvili  Britannieo  et  Hibemico.^'*  ^  The  first  part  of  this  work 
was,  in  1881,  translated  by  Law,  a  provincial  ecclesiastical  judge, 
who  incorporated  with  it  some  portions  of  Clarke,  Conset,  Ayliffe, 
Cockburn,  Gibson,  and  others,  entitling  the  whole  ^^  Forms  of 
Ecclesiastical  Law,  or  the  Mode  of  conducting  Suits  in  the  Con- 
sistory Courts."  This  translation  has  gone  into  a  second  edi- 
tion. The  translator  in  his  preface  promised  the  second  part  of 
Oughton,  but  it  has  not  appeared.  The  most  of  what  is  valuable 
both  in  Godolphin  and  Oughton  has  found  its  way  into  other  and 
more  modern  collections. 

§  59.  Old  Text-Books*  contiiiiied.  —  There  are  two  other  of  these 
old  English  works,  worthy  of  note  ;  one,  cited  as  Ayliffe's  Parer- 
gon,  and  published  in  1726,  is  entitled  ^^  Parergon  Juris  Cananici 
Anglieani;  or,  a  Commentary  by  way  of  Supplement  to  the 
Canons  and  Constitutions  of  the  Church  of  England,  not  only 
from  Books  of  the  Canon  and  Civil  Law,  but  likewise  from  the 


1  Briggi  V,  Morgan,  8  Fhillim.  826,  1        *  In  Chamberlain  v.  Chandler,  3  Ma> 

Eng.  Ec  406,  409.  son,  242,  246. 

1  In  BCartin  p.  Mackonochie,  4  Q.  B.  D.         ^  For  a  somewhat  lower  estimate  of 

607, 707,  it  is  said  by  counsel :  "The  ap-  this  book,  especially  of  the  part  which 

pendix  to  Godolphin  was  published  after  pertains  to  the  law  in  distinction  from 

his  death,  and  does  not  appear  to  the  first  the  practice,  see  Hope  v.  Hope,  1  Swab 

edition  of  his  work,  and  is  considered  of  &  T.  94. 
no  authority." 
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Statute  and  Common  Laws  of  this  Realm."  This  is  a  con- 
venient work  for  reference,  but  it  contains  much  which  is  clearly 
not  English  law.  It  is  a  folio  volume  of  between  five  and  six 
hundred  pages.  The  other  work,  probably  of  more  value  and 
authority,  is  6ibson*s  ^  Codex  Juris  Ucclesiastiei  Anglieani;  or, 
the  Statutes,  Constitutions,  Canons,  Rubrics,  and  Articles  of  the 
Church  of  England,  methodically  digested  under  their  Proper 
Heads,  with  a  Commentary,  Historical  and  Juridical."  The 
second  edition,  enlarged  by  the  author,  was  published,  at  Oxford, 
in  1761.  It  is  in  two  folio  volumes,  containing  together  above 
sixteen  hundred  pages.  Coleridge,  C.  J.  has  said  of  it :  **  Gib- 
son's inaccuracy  is  well  known  to  those  who  have  had  much  to 
do  with  his  book."^  Besides  these,  there  are  some  other  old 
books  of  less  note,  which  we  need  not  pause  to  mention. 

§  60.  Later  Text  Books.  —  Of  later  productions.  Bum's  Eccle- 
siastical Law,  in  four  volumes,  is  familiar  to  the  profession.  It 
is  a  useful  compilation,  or  digest ;  for  such  is  substantially  its 
character,  it  having  little  claim  to  be  considered  an  elementary 
treatise ;  and  it  does  not  attempt  any  original  elucidations  of  legal 
doctrine.  The  ninth  edition,  greatly  enlarged  and  improved  by 
Phillimore,  was  published  in  1842.  We  have  also  Rogers's 
^^  Practical  Arrangement  of  Ecclesiastical  Law,"  in  one  volume, 
—  an  excellent  compilation,  following  substantially  the  plan  of 
Burn,  of  whose  work  it  is  a  sort  of  abridgment,  and  resembling 
a  niBi  prius  treatise.     The  second  edition  was  published  in  1849. 

§  61.  Reports.  —  There  are  no  regular  reports  of  decisions  in 
the  ecclesiastical  courts  prior  to  1809.  Then  commence  the 
reports  of  Phillimore,  in  three  volumes,  coming  down  to  and  in- 
cluding the  year  1821.  Next  we  have  the  reports  of  Addams, 
whose  two  volumes,  and  284  pages  of  an  unfinished  third,  carry 
us  into  the  year  1826.  Haggard  follows  with  three  volumes,  and 
an  unfinished  fourth,  extending  to  1833.  Curteis  next,  in  three 
volumes,  takes  us  through  1844.  He  is  followed  by  Robertson, 
whose  one  volume  and  an  unfinished  second  bring  us  to  1853. 
Then  we  have,  in  two  volumes,  the  ^^  Ecclesiastical  and  Admiral- 
ty Reports,"  by  Spinks,  conducting  us  to  1855.  A  single  thin  vol- 
ume, the  earlier  part  of  which  is  by  Deane,  and  the  later  by  Deane 
assisted  by  Swabey,  the  whole  being  cited  under  the  joint  names 
of  Deane  and  Swabey,  closes  the  work  of  reporting,  previous  to 

1  Martin  v,  liackonochie,  4  Q.  B.  D.  097,  767,  note. 
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the  establishment  of  the  courts  for  testamentary  and  matrimonial 
causes,  by  act  of  Parliament,  in  1857.^  But,  though  the  regular 
reports  go  back  no  further  than  1809,  the  volumes  of  these  con- 
tain, in  notes  or  otherwise,  many  earlier  cases.  And  Dr.  Philli- 
more  made  a  collection,  in  two  volumes,  of  cases  decided  chiefly 
between  1752  and  1758,  with  some  of  an  earlier  date,  in  the 
Arches  and  Prerogative  Courts  and  Court  of  Delegates,  con- 
taining the  judgments  of  the  Right  Hon.  Sir  George  Lee,  cited 
as  Lee's  Reports.  We  have  also  two  volumes  of  the  highest 
value,  compiled  by  Dr.  Haggard,  containing  the  judgments  of 
Lord  Stowell  in  cases  argued  and  determined  in  the  Consistory 
Court  of  London.  The  dates  of  most  of  the  cases  are  from  1790 
to  1821.  In  the  Notes  of  Cases,  in  the  Jurist,  in  the  Law  Jour- 
nal, and  in  other  like  depositories  of  law,  are  likewise  some 
decisions  not  found  in  the  regular  series.  So  there  are  a  few  in 
the  notes  to  Poj'nter's  essay  on  Marriage  and  Divorce,  not  found 
elsewhere. 

§  62.  "  English  BoolMiastioal  Reports."  —  The  before-mentioned 
English  Reports,  down  to  and  including  Curteis,  but  excepting 
the  fourth  of  Haggard,  and  including  Fergusson's  Scotch  Con- 
sistorial  Reports,  are,  in  a  condensed  form,  republished  at  Phila- 
delphia, in  seven  volumes  of  close  type,  under  the  name  of  the 
English  Ecclesiastical  Reports.  The  condensation  consists  chiefly 
in  the  omission  of  cases  not  deemed  important  with  us. 

MUward.  —  The  Irish  reports  by  Milward  would  appear  to  be 
as  good  law  in  this  country  as  the  foregoing  English  ones.  Per- 
haps some  judges  may  not  give  them  quite  the  same  weight  of 
authority.  They  are  in  one  volume,  entitled  "  Reports  of  Cases 
argued  and  determined  in  the  Court  of  Prerogative  in  Ireland, 
and  in  the  Consistory  Court  of  Dublin,  during  the  Time  of  the 
late  Right  Hon.  John  Radcliff,  LL.D."  The  period  embraced  is 
between  the  years  1816  and  1848. 

lY.  The  Ecehricutical  Judges  and  their  Deeisiam. 

§  63.  The  Judges.  —  The  English  ecclesiastical  tribunals  have 
been  presided  over  by  some  of  the  ablest  judges  in  the  kingdom. 
They  were  usually  the  same  who  administered  the  admiralty  law, 
formerly  selected  from  among  the  advocates  at  Doctors'  Com- 

1  Poit,  f  86. 
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mons,  now  passed  a^ray,  •  a  position  attainable  only  after  many 
years  of  laborious  study .^  But  having  no  experienee  in  the  trial 
of  common-law  causes,  they  were  unaccustomed  accurately  to  dis- 
tinguish the  law  by  which  a  case  is  goyenied  from  the  evidence 
by  which  the  facts  are  sustained.    The  result  is,  that,  — 

Their  Opialons  —  (How  oonstraed).  —  While  their  opinions  are 
luminous  and  instructive,  the  exact  law  on  which  a  case  turns 
IB  not  always  palpable  in  them.  Often  we  can  discern  it  only 
on  comparing  the  case  with  others,  and  drawing  a  conclusion  from 
all.  Therefore,  in  studying  their  decisions,  we  are  required  to 
bear  in  mind  these  things,  which  are  also  more  or  less  to  be  re- 
garded in  all  judicial  opinions.^  Dr.  Lushington  once  observed : 
^^  Before  I  comment  upon  the  authorities  to  which  I  shall  refer,  I 
think  it  right  to  premise,  that  every  expression  used  by  the 
learned  judges  must  be  considered  with  reference  to  the  facts  in 
each  case,  otherwise  the  greatest  misapprehensions  will  arise.  It 
seldom  happens  that  a  judge  lays  down  any  abstract  principle  of 
law,  without  reference  to  the  circumstances  of  the  case  he  has  to 
decide  ;  to  repeat  all  the  facts  in  each  case  to  prevent  misappre- 
hension would  be  endless."  *    And  — 

§  64.  Consideradoiui  from  Peculiar  Practice.  —  A  knowledge  of 
the  very  peculiar  practice  of  these  courts  is  also,  in  many  in- 
stances, essential  to  an  accurate  understanding  of  a  decision  or 
its  weight  in  authority.  For  example,  one  with  such  knowledge 
would  perceive,  without  aid  from  the  bench,  that  a  judgment 
upon  the  admissibility  of  a  pleading,  especially  if  favorable  to  its 
admission,  and  more  especially  a  mere  dictum  of  the  judge  in 
debating  its  admissibility,  is  less  to  be  regarded  than  a  final  adju- 
dication.^ And  many  of  the  ecclesiastical  decisions,  both  final 
and  interlocutory,  establish  important  principles  of  general  law, 
pertaining  to  the  subjects  under  investigation,  while  stUl  the 
principles  can  be  evolved  or  perceived  only  by  a  person  familiar 
with  the  practice  of  those  courts.  Therefore,  and  for  some  other 
reasons,  — 

1  See  Report  of  £c.  Com.  abr.  ed.  28.  of  no  particular  legal  educatioii,  but  their 

These  observatioDS  apply  particularly  to  decisions  are  not  reported, 
the  courts  held  at  the  metropolis.    A         ^  Bishop  First  Book,  §  452. 
large  proportion  of  the  proyincial  eccle-         *  Phillips  v.  Phillips,  1  Rob.  Ec  144^ 

tiastical  judicatories  are  presided  oyer  by  167.    And  see  VoL  U.  1 16. 
gentlemen-^ many  of  them  clergymen —         ^  See  Durant  v.  Durant,  1  Hag.  Ec 

783,  763, 3£ng.  Ec.  310, 824. 
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Praotioe  to  be  explained  and  why.  —  When  we  come  to  con 
aider  our  own  practice  in  divorce  cases,  the  author  will  state,  in 
brief,  the  leading  features  of  the  practice  of  the  English  ecclesi- 
astical tribunals.^  Though  the  matrimonial  and  probate  jurisdic- 
tions have  now  departed  from  them,  the  reports  of  their  former 
doings  live ;  and,  so  far  as  our  practice  follows  the  English,  they, 
and  not  the  new  judicatories  for  marriage  and  divorce  causes,  are 
our  guide. 

y.  The  later  Englieh  Trihunale  for  Divorce. 

§  65.  DlTorco  Coort.  —  An  act  of  Parliament,  dated  August  28, 
1857  (20  &  21  Vict.  c.  85),  deprived  the  English  ecclesiastical 
courts,  from  and  after  its  going  into  opemtion  in  1858,  of  their 
jurisdiction  over  matrimonial  causes ;  transferring  it  to  a  new 
court,  styled  **  The  Court  for  Divorce  and  Matrimonial  Causes."  ' 

1  Vol.  n.  f  216  et  feq.  date  of  the  lentence,  and  whilit  the  aepa- 

*  lAte  DiTorce  Statatea. — The  Eng-  ration  shall  continue,  be  considered  as  a 

Bah  decisions  are  so  much  consulted  in  feme  mle  with  respect  to  property  of  ererj 

our  courts,  and  the  statutes  on  which  description  which  she  may  acquire  or 

they  proceed  are  often  so  essential  to  a  which  may  come  to  or  derolye  upon  her ; 

correct  understanding  of  them,  that  I  and  such  property  may  be  disposed  of  by 

shall  giro  here  a  brief  riew  of  the  late  her  in  all  respects  as  ti/eme  iote,  and  on 

enactments.  her  decease  the  same  shall,  in  case  she 

Qriginal  Statute.  —  Stat.  20  &  21  Vict  shall  die  intestate,  go  as  the  same  would 

c.  S6,  mentioned  in  the  text,  is  in  4S  see-  hare  gone  if  her  husband  had  been  then 

tions.    Besides  some  mere  detail,  it  takes  dead ;  provided,  that,  if  any  such  wife 

from  the  ecclesiastical  courts  all  Juris-  should  again  cohabit  with  her  husband, 

diction  "  in  respect  of  dirorces  a  meriM  et  all  such  property  as  she  may  be  entitled 

d^aro,  suits  of  nullity  of  marriage,  suits  to  when  such   cohabitation  shall   take 

of  jactitation  of  marriage,  suits  for  resti-  place  shall  be  held  to  her  separate  use, 

tntion  of  conjugal  rights,"  &c.,  and  em-  subject,  however,  to  any  agreement  in 

powers  the  new  court   to   enforce  the  writing  made  between  herself  and  her 

decrees  and  orders  previously  made  by  husband  whilst  separate."    And  this  gen- 

the  ecclesiastical  courts  in  causes  matri-  eral  idea  is  further  expanded  in  §  26, 

moniaL    Suits  pending  it  transfers  into  which  speaks  of  her  right  to  contract,  sue 

the  new  court;  and  gives  it  a  general  ju-  and  be  sued,  and  the  like.    The  statute 

lisdiction  over  the  subject.    By  §  7, "  No  provides,  in  §  16,  that  a  sentence  of  judi- 

decree  shall  hereafter  be  made  for  a  di-  dal  separation  **  may  be  obtained  either 

Torce  a  menaa  et  ihoro;  but,  in  all  cases  in  by  the  husband  or  the  wife,  on  the  ground 

which  a  decree  for  a  divorce  a  menaa  «i  of  adultery,  or  cruelty,  or  desertion  witb- 

florv  might  now  be  pronounced,  the  court  out  cause  for  two  years  and  upwards." 

may  pronounce  a  decree  for  a  judicial  It  retains  the  suit  for  the  restitution  of 

•eparation,  which  shall  have  the  same  conjugal  rights ;  and,  moreover,  in  §  21> 

force  and  the  same  consequences  as  a  it  makes  provision  (as  to  which  it  was 

£vorce  a  merua  ei  ih&ro  now  has."    This  amended  by  21  &  22  Vict  c.  lOS,  and 

•ection  is  qualified  by  another  (25)  which  again  by  27  &  2S  Vict  c.  44)  whereby  a 

provides,  that,  **  in  every  case  of  a  judi-  wife  deserted  by  her  husband  may  have 

dal  s^>aration,  the  wife  shaU,  from  tike  protection  as  to  her  property.    (For  f or- 
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Another  and  earlier  act  of  the  same  session  took  away  from  those 
tribunals,  in  like  manner,  their  jurisdiction  over  testamentary 

ther  protection,  see  41  Vict  c.  19,  §  4.)  after  mentioned.  §  20.  Upon  any  such 
As  to  divorces  dissolring  the  bond  of  i)etition  for  tlie  dissolution  of  a  marriage, 
marriage,  the  statute  has  the  following  it  shall  be  the  duty  of  the  court  to  satisfy 
provisions :  §  27.  **  It  shall  be  lawful  for  itself,  so  far  as  it  reasonably  can,  not 
any  husband  to  present  a  petition  to  the  only  as  to  the  facts  alleged,  but  also 
said  court,  praying  that  his  marriage  may  whether  or  no  the  petitioner  has  been  in 
be  dissolved,  on  tlie  ground  that  his  wife  any  manner  accessory  to  or  conniving  at 
has  since  the  celebration  thereof  been  the  adultery,  or  has  condoned  the  same, 
guilty  of  adultery ;  and  it  shall  be  lawful  and  shall  also  inquire  into  any  counter- 
f or  any  wife  to  present  a  petition  to  the  charge  which  may  be  made  against  the 
said  court,  praying  that  her  marriage  petitioner.  §  30.  In  case  the  court,  on 
may  be  dissolved,  on  the  ground  that  the  evidence  in  relation  to  any  such  petl- 
since  the  celebration  thereof  her  husband  tion,  shall  not  be  satisfied  that  the  alleged 
has  been  guilty  of  incestuous  adultery,  adultery  has  been  committed,  or  shaU 
or  of  bigamy  with  adultery,  or  of  rape,  find  that  the  petitioner  has  during  the 
or  of  sodomy  or  bestiality,  or  of  adul-  marriage  been  accessory  to  or  conniving 
tery  coupled  with  such  cruelty  as  without  at  the  adultery  of  the  other  party  to  the 
adultery  would  have  entitled  her  to  a  marriage,  or  has  condoned  the  adultery 
divorce  a  merua  et  tharo,  or  of  adultery  complained  of,  or  that  the  petition  is  pre- 
coupled  with  desertion  without  reason-  sented  or  prosecuted  in  collusion  with 
able  excuse  for  two  years  or  upwards;  either  of  the  respondents,  then  and  in 
and  every  such  petition  shall  state  as  dis-  any  of  the  said  cases  the  court  shall  di»> 
tinctly  as  the  nature  of  the  case  permits  miss  the  said  petition.  §  31.  In  case  the 
the  facts  on  which  the  claim  to  have  such  court  shall  be  satisfied  on  the  evidence 
marriage  dissolved  is  founded :  provided,  that  the  case  of  the  petitioner  has  been 
that  for  the  purposes  of  this  act  incest-  proved,  and  shall  not  find  that  the  peti- 
uous  adultery  shall  be  taken  to  mean  tioner  has  been  in  any  manner  accessory 
adultery  committed  by  a  husband  with  a  to  or  conniving  at  the  adultery  of  the 
woman  with  whom  if  his  wife  were  dead  other  party  to  the  marriage,  or  has  con- 
he  could  not  lawfully  contract  marriage  doned  the  adultery  complained  of,  or  that 
by  reason  of  her  being  within  the  prohib-  the  petition  is  presented  or  prosecuted  in 
Sted  degrees  of  consanguinity  or  aiffinity ;  collusion  with  either  of  the  respondents, 
and  bigamy  shall  be  taken  to  mean  mar-  then  the  court  shall  pronounce  a  decree 
riage  of  any  person,  being  married,  to  declaring  such  marriage  to  be  dissolved : 
any  other  person  during  the  life  of  the  provided  always,  that  the  court  shall  not 
former  husband  or  wife,  whether  the  be  bound  to  pronounce  such  decree  if  U 
second  marriage  shall  have  taken  place  shall  find  that  the  petitioner  has  during 
within  the  dominions  of  her  majesty  or  the  marriage  been  guilty  of  adultery,  or 
elsewhere.  §  28.  Upon  any  such  petition  if  the  petitioner  shall,  in  the  opinion  of 
presented  by  a  husband,  the  petitioner  the  court,  have  been  guilty  of  unreason- 
shal^  make  the  alleged  adulterer  a  co-  able  delay  in  presenting  or  prosecuting 
respondent  to  the  said  petition,  unless  on  such  petition,  or  of  cruelty  towards  the 
special  grounds  to  be  allowed  by  the  other  party  to  the  marriage,  or  of  having 
court  he  shall  be  excused  from  so  doing ;  deserted  or  wilfully  separated  himself  or 
and,  on  every  petition  presented  by  a  herself  from  the  other  par^  before  the 
wife  for  dissolution  of  marriage,  the  court,  adultery  complained  of,  and  without  rea- 
if  it  see  fit,  may  direct  that  the  person  sonable  excuse,  or  of  such  wilful  neglect 
with  whom  the  husband  is  alleged  to  or  misconduct  as  has  conduced  to  the 
have  committed  adultery  be  made  a  re-  adultery."  The  statute  then  makes  vari* 
spondent;  and  the  parties  or  either  of  ous  provisions  respecting  alimony,  the 
them  may  insist  on  having  the  contested  damages  recovered  against  the  partieept 
tnatters  of  fact  tried  by  a  jury  as  herein-  erimum,  and  the  like.    On  the  question 
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causes,  giving  it  to  a  new  tribunal ;  and  so  we  of  the  United  States 
have  now  little  occasion  to  consult  the  present  doings  of  the  eccle- 
siastical courts* 

of  eridenoe,  its  terms  are,  f  48,  "  The  decree  is  made  absolute,  any  person  may 
rules  of  eridence  observed  in  the  superior  give  information  to  her  majesty's  proctor 
courts  of  common  law  at  Westminster  of  any  matter  material  to  the  due  de- 
shall  be  applicable  to  and  observed  in  cision  of  the  case,  who  may  thereupon 
the  trial  of  all  questions  of  fact  in  the  take  such  steps  as  the  attorney-general 
court."  The  common  law  action  of  crim.  may  deem  necessary  or  expedient ;  and, 
eon.  is  abolished.  if  from  any  information  or  otherwise  the 

Amendatory  Iiegislatioou  —  Various  said  proctor  shall  suspect  that  any  par- 
amendments  and  additions  were  subse-  ties  to  the  suit  are  or  have  been  acting  in 
quently  made,  but  none  altering  what  is  collusion  for  the  purpose  of  obtaining  a 
•et  down  above.  The  amendatory  acts  divorce  contrary  to  the  justice  of  the 
are  as  follows :  —  case,  he  may,  under  the  direction   of 

21  &  22  Vict  c.  OS,  provides,  that  per-  the  attomey-geneiAl,  and   by  leave  of 

tons  who  are  or  claim  to  be  natural-bom  the  court,  intervene  in  the  suit,  alleging 

subjects  may,  by  application  to  the  Di-  such  case  of  collusion,  and  retain  counsel 

▼orce  Court,  have  determined  the  ques-  and  subpoena  witnesses  to  prove  it ;  and 

Uon  of  their  legitimacy,  or  the  lawfulness  it  shall  be  lawful  for  the  court  to  order 

of  their  own  marriage.    It  is  in  11  sec-  the  costs  of  such  counsel  and  witnesses, 

tions.  and  otherwise,  arising  from  such  inter* 

21  &  22  Vict  c.  108,  in  23  sections,  vention,  to  be  paid  by  the  parties  or  such 
■applies  further  details  respecting  the  of  them  as  it  shall  see  fit,  including  a 
practice  of  the  Divorce  Court,  and  dispo-  wife  if  she  have  separate  property ;  and, 
■itions  of  the  property  of  the  parties.  in  case  the  said  proctor  shall  not  thereby 

22  &  23  Vict.  c.  61,  is  of  the  like  sort,  be  fully  satisfied  his  reasonable  costs,  he 

23  &  24  Vict.  c.  144,  in  8  sections,  is  shall  be  entitled  to  charge  and  be  reimr 
also  of  the  like  sort.  In  §  7  is  a  pro-  bursed  the  difference  as  a  part  of  the 
vision  of  great  consequence,  constantly  expense  of  his  office."  This  act  was,  by 
before  the  court  in  subsequent  cases.  It  its  terms,  to  continue  only  for  a  limited 
is  :  Decree  Nisi  —  Intervention  of  period ;  but  it  was  made  perpetual  by  26 
Queen's  Proctor. —  *' Every  decree  for  &26  Vict.  c.  81.  By  29  Vict.  c.  32,  §  3, 
a  divorce  shall  in  the  first  instance  be  a  it  was  provided,  that  "  no  decree  nisi  for  a 
decree  nisi,  not  to  be  made  absolute  till  divorce  shall  be  made  absolute  until  after 
after  the  expiration  of  such  time,  not  less  the  expiration  of  six  calendar  months 
than  three  months  from  the  pronouncing  from  the  pronouncing  thereof,  unless  the 
thereof,  as  the  court  shall  by  general  or  court  shall  under  the  power  now  vested 
special  order  from  time  to  time  direct ;  in  it  fix  a  shorter  time."  By  86  Vict  c 
and  during  that  period  any  person  shall  81,  these  several  provisions  were  extended 
be  at  liberty,  in  such  manner  as  the  court  to  suits  for  the  nullity  of  marriage.  And 
shall  by  general  or  special  order  in  that  by  41  Vict,  c  19,  §  2,  further  direction 
behalf  from  time  to  time  direct,  to  show  was  given  as  to  the  costs  of  interven 
cause  why  the  said  decree  should  not  be  tion. 

made  absolute  by  reason  of  the  same  29  &  30  Vict  c.  32,  besides  the  abovo 

having  been  obtained  by  collusion,  or  provision,  contains  regulations  regarding 

by  reason  of  material  facts  not  brought  alimony  and  the  suit  for  the  restitution 

before  the  court ;  and,  on  cause  being  of  conjugal  rights. 

■o  shown,  the  court  shall  deal  with  the  SO  &  31  Vict.  c.  11,  relates  to  alimony, 

case  by  making  the  decree  absolute,  or  but  it  applies  only  to  Ireland. 

by  reversing  the  decree  nisi,  or  by  requir-  31  &  82  Vict.  c.  77,  amends  the  regula- 

ing  further  inquiry,  or  otherwise  as  jus-  tions  concerning  appeals  from  the  Divorce 

tice  may  require ;  and,  at  any  time  during  Court  to  the  House  of  Lords. 

the  progress  of  the  cause,  or  before  the  83  &  34  Vict  o.  110,  provides  a  divorce 

51 


§65  5 


80X7BCBS  OF  AXTTHOBITT. 


[book  U. 


§  65  a.  Supreme  Court  of  Jadloatnre. — When,  in  1873,  pro- 
vision was  made  for  merging  the  superior  courts  in  **  one  Supreme 
Court  of  Judicature  in  England,"  ^  the  Divorce  Court  went  with 
the  rest.  Still  it  remains  practically  separate ;  so  that  divorce 
causes  are  now  heard,  in  the  first  instance,  in  the  ^^  Probate  and 
Divorce  Division  of  the  High  Court  of  Justice,"  whence  an  appeal 
lies  to  the  **  Court  of  Appeal." 

§  65  (.  Reports.  —  The  regular,  authorized  Reports  of  the  Di 
vorce  Court  are  — "  Reports  of  Cases  decided  in  the  Court  of 
Probate  and  in  the  Court  for  Divorce  and  Matrimonial  Causes," 
by  Swabey  and  Tristram,  beginning  with  the  organization  of  the 
court,  and  extending  down  to  the  commencement  of  the  ^^  Law 
Reports."  They  are  in  four  volumes,  the  last  being  thin.  In 
the  Law  Reports,  previous  to  the  establishment  of  the  Supreme 
Court  of  Judicature,  —  that  is,  for  the  first  ten  years,  —  Probate 
and  Matrimonial  Causes  constitute  one  of  the  divisions  of  the 
Common  Law  series.  Since  then,  the  divorce  causes  are  reported 
in  the  "  Probate  Division,"  cited  "P.  D." 


court  for  Ireland,  and  amends  the  Irish 
marriage  laws. 

d4  &  35  Vict.  c.  49,  makes  further  pro- 
visions on  the  same  subject  as  the  last. 

S6  Vict.  c.  81,  has  aireadj  been  men- 
tioned. 

41  Vict.  c.  19,  f  3,  amends  22  ft  23 
Vict  c  61,  §  6,  as  to  the  disposition  of 
the  property  on  a  divorce.  And  1 4  au- 
thorizes the  court  or  magistrate,  on  a 
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summary  or  other  conviction  of  a  husband 
for  an  aggravated  assault  on  his  wife, 
"if  satisfied  that  the  future  safety  of 
the  wife  is  in  peril,"  to  make  an  order 
not  differing  gn^atly  from  a  decree  of  ju- 
dicial separation.  It  may  provide  for  the 
support  of  the  wife,  and  for  the  custody 
of  the  children  under  ten  years  of  age. 

1  86  ft  37  Vict  c.  06,  amended  by  88 
ft  89  Vict  c.  77. 
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8TATE& 

S  05, 60  a.  Introduction. 
07, 08.    Coromon  or  Unwritten  Law  apart  from  Conrti. 
09, 70.    Courts  as  the  Offspring  of  Legislation. 
71-77.    How  as  to  Marriage  and  Divorce  Law. 

_  _  ■  _ 

78-00.    How  as  to  Practice  in  Matrimonial  Causes. 

§66.  Doctrine  in  Brief — (in  Principle).  —  From  the  familiar 
proposition  that  colonists  to  an  uninhabited  country  take  to  their 
new  locality  those  laws  of  the  mother  country  which  are  adapted 
to  their  somewhat  altered  situation  and  circumstances,^  it  follows 
that  all  such  laws  of  England^  relating  to  marriage  and  divorce, 
by  whatever  names  there  known,  are,  as  they  existed  at  the 
respective  times  of  the  settlements  here,  common  law  in  our 
several  States.  On  the  other  hand,  from  the  fact  that  colonists 
do  not  carry  the  courts  with  them,  it  results  also  that  these  laws 
can  be  practically  administered  with  us  only  as  far  and  as  fast  as 
tribunals  are  established  on  which,  directly  or  by  implication,  is 
conferred  a  competent  jurisdiction. 

la  Anthority.  —  These  propositions  of  reason  are,  we  shall  see, 
fairly  well  established  likewise  in  authority.  But  the  results 
have  been  judicially  wrought  out  through  so  much  doubt  and 
uncertainty,  the  language  of  our  judges  on  the  question  is  in  so 
many  of  the  cases  inexact,  and  the  minuter  shades  of  the  doctrine 
are  so  many,  that  it  becomes  necessary  in  this  place  to  enter 
into  the  topic  more  in  detail. 

§  66  a.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Common  or  Unwritten  Law  apart  from  Courts ;  II.  The  Courts 
as  the  Offsprii^  of  Legislation  ;  III.  The  Application  of  the 
Doctrines  to  Marriage  and  Divorce  Law;  lY.  How  as  to  the 
Practice  in  Matrimonial  Causes. 

1  Bishop  First  Book,  {  61. 
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I.  The  Common  or  Unwritten  Law  apart  from  Courts. 

§  67.  Colonists  bringing  Laws.  —  As  just  stated  in  brief,^  Eng- 
lish colonists  to  an  uninhabited  country  carrj  with  them  to  their 
new  locality  their  own  English  laws,  except  such  as  are  inappli- 
cable to  their  altered  relations  and  circumstances.^  The  rule  as 
to  emigrants  to  a  conquered  country  is  different ;  and,  though 
Blackstone  considered  the  American  colonies  to  be  of  the  latter 
class,^  his  opinion  is  manifestly  erroneous ;  and  both  the  reason 
of  the  thing,  and  the  judicial  decisions,  English  and  American, 
are  the  other  way.*  This  general  doctrine,  in  its  applicability  to 
this  country,  is  everywhere  recognized  by  our  courts,  and  in  most 
of  the  States  it  has  been  confirmed  either  in  the  written  constitu- 
tion or  by  legislative  enactment.* 

§  68.  "  AU  Laws  "  —  (Matrimonial  Law).  —  Nor  is  it  material  to 
this  doctrine  in  what  tribunal,  in  England,  a  law  in  question  is  there 
administered.^  Since  every  law  from  the  mother  country  presents 
itself  to  a  colony  separated  from  the  court  of  its  origin,  never,  in 
reason,  can  its  adoption  or  rejection  depend  on  the  name  or  con- 
stitution of  such  court.  In  accord  with  this  view  is  the  language 
of  the  books,  ^*  all  laws ; ''  ^  and,  though  in  some  of  the  American 
cases  the  term  *^  common  law  "  is  used,^  the  broad  meaning  of  the 
term,  not  its  narrow  and  technical  one,  is  intended.  Moreover, 
the  courts  of  England  have  specifically  held,  that  the  matrimonial 
law  of  the  ecclesiastical  tribunals  is  a  branch  of  the  law  which 
colonists  take  with  them.^  And  the  superior  weight  of  Ameri- 
can adjudication  is  to  the  same  effect,  but  this  we  shall  consider 
further  on.^® 


1  Ante,  §  66. 

*  1  fil.  Com.  107;  1  Kent  Com.  343, 
473 ;  1  Story  Const.  §  147, 14S ;  1  Burge 
Col.  &  For.  Laws,  preliminary  chap.  p.  31, 
32. 

»  1  Bl.  Com.  107. 

*  1  Story  Const.  §  152-157. 

*  Bishop  First  Book,  §  51-59. 

*  Terrett  v,  Taylor,  9  Cranch,  48; 
Pawlet  V.  Clark,  9  Cranch,  292. 
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f  Blankard  o.  Galdy,  2  Salk.  411 ; 
Anonymous,  2  P.  Wms.  75. 

*  Commonwealth  v.  Knowlton,  2  Mass. 
530,  534;  Sackett  v.  Sackett,  8  Pick.  309, 
316. 

•  Lautour  v.  Teesdale,  8  Tannt.  830; 
Rex  V,  Brampton,  10  East,  282 ;  Catterall 
V.  Catterall,  1  Bob.  £c.  580,  581 ;  ante, 
f  56. 

u  Post»  {  71  et  leq. 
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II.  The  Qmrts  €U  the  Offspring  of  Leffislation. 

§  69.  ColoniAts  do  not  take  Courts.  — -  Equally  plain  is  the  other 
proposition  ;  namely,  that  colonists  do  not  take  "with  them  the 
courts  of  the  mother  country.     Hence,  — 

Law  In  Abeyance.  —  Between  the  arrival  of  the  law  from  the 
mother  country  in  a  colony,  and  the  organization  of  courts  for  its 
enforcement,  some  space  of  time,  greater  or  less,  must  intervene. 
And,  during  such  space,  the  law  must  be  practically  in  abeyance, 
or  inoperative  temporarily.  And  should  a  tribunal  be  created 
with  jurisdiction  extending  to  a  part  only  of  the  law,  such  part 
will  become  operative,  but  the  rest  will  remain  inert  as  before.^ 
How  long  a  period  of  this  kind  of  torpidity  would  be  required  to 
exhaust  the  life  of  the  laws,  so  that  on  the  organization  of  courts 
they  would  not  be  admitted  as  rules  of  decision,  or  whether  this 
result  would  ever  come,  we  know  not ;  only  we  know,  that  it 
would  be  longer  than  has  yet  elapsed  since  the  settlement  of  this 
country.  Not  to  speak  further  of  this  always-necessary  interval, 
in  many  of  the  colonies,  even  down  to  the  Revolution,  there  were 
no  tribunals  competent  to  administer  equity  ;  and,  in  some  of  the 
States,  merely  limited  equity  powers  have  been  since  confeiTcd  ; 
yet  the  body  of  equity  law  has  only  slumbered,  it  has  not  died.* 
So  that,  though  our  ancestors  might  have  established,  had  they 
chosen,  tribunals  in  every  colony  empowered  to  administer  all 
the  law  of  the  colony,  yet  in  fact  they  adopted,  instead  of  this, 
the  English  system  of  courts,  but  not  all  the  courts ;  keeping 


1  Some  judges  hare  fnggested,  and  in 
a  few  instances  hare  acted  in  part  on  the 
idea,  that»  as  said  in  an  Arkansas  case, 
"  if  by  an^r  means  the  ordinary  tribunal 
for  affording  relief  be  destroyed,  some 
other  tribunal  must  be  found  to  supply 
its  place ;  which  is  generally  the  courts 
of  equity,  it  being  the  boast  of  those  tri- 
bunals to  give  relief  where  others  are  in- 
competent." Rose  0.  Bose,  4  £ng.  607, 
612.  But  this  is  not  the  doctrine  most 
prevailing  in  this  country ;  at  all  erents, 
it  is  not  generally  affirmed  in  terms  so 
broad.  In  principle,  if  the  legislature 
should  establish  a  system  of  laws,  not 
mentioning  any  court  to  enforce  them, 
the  tribunal  best  adapted  ought  to  take 


the  jurisdiction.  See  post,  §  73.  Yet 
such  a  result  rests  on  a  reason  inappli- 
cable to  the  circumstances  mentioned  in 
our  text.  There  is,  however,  a  jurisdic- 
tion, assumed  by  the  equity  courts  in  this 
country,  to  pronounce  a  marriage  void 
for  fraud  and  the  like,  as  we  shall  see  in 
the  proper  place  (Vol.  II.  §  291-293,  670), 
whereof  there  is  little  ground  of  principle 
to  complain,  though  it  is  not  exercised  by 
the  English  courts  of  equity.  Another 
jurisdiction,  permitted  to  equity  in  some 
of  our  States,  but  in  most  denied  (Vol. 
IL  §  360-363),  is  to  grant  alimony  with- 
out divorce,  confessedly  not  within  the 
power  of  equity  in  England. 
9  1  Story  Eq.  Jurisp.  §  66,  68. 
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those  established  within  the  same  limited  spheres  as  in  England* 
The  consequence  is,  that,  with  us,  has  been  witnessed  the  sight, 
never  seen  in  England,  of  some  portion  of  the  law  lying  in  repose, 
ready  to  be  awakened  at  the  caU  of  any  tribunal  to  which  the 
legislature  should  give  jurisdiction  over  the  particular  subject. 
Thus,  — 

§  70.  Limited  Bqvlty '—  (States  and  United  States).  —  In  illub 
tration  of  this  principle,  some  of  the  States,  as  Massachusetts, 
having  no  distinct  equity  tribunals,  have  given  from  time  to  time 
to  their  common-law  courts  jurisdiction  over  particular  subjects 
of  equity ;  under  which  circumstances,  the  entire  body  of  equity 
law,  as  administered  in  the  former  separate  tribunals  in  England, 
attaches  to  the  subject  immediately  on  the  jurisdiction  being  ere* 
ated.  And  when  a  common-law  court  gets  a  jurisdiction  of  this 
sort  by  reason  of  the  principal  subject,  it  entertains  all  qiiestions 
incidental  thereto,  through  the  entire  range  of  equity.^  The 
same  general  doctrine  appears  stiU  more  plain  in  the  fact,  that,  in 
those  States  where  there  are  no  equity  tribunals,  or  only  limited 
ones,  the  United  States  courts  exercise  full  equity  powers,  when* 
ever  the  citizenship  of  the  parties  or  any  other  cause  gives  them 
the  authority  to  act  at  all  in  the  premises.  This  they  could  not 
do,  if  equity  law  were  not  as  really  a  law  of  those  States  as  if 
there  were  State  judicatories  to  administer  it ;  ^  so,  at  least,  the 
author  understands,  though  there  are  cases,  not  necessary  to  be 
cited  here,  from  which  it  would  appear  that  this  distinction  has 
not  always  been  present  in  the  minds  of  the  judges. 

III.  Application  of  the  Doctrines  to  Marriage  and  Divorce  Law* 

§  71.  In  Oeneral.  —  The  foregoing  argument,  established  at 
each  step  by  authorities  in  causes  other  than  matrimonial,  con* 
ducts  us  to  the  true  answer  to  the  question,  whether  the  English 
matrimonial  law  is  binding  in  marriage  and  divorce  causes  in  this 
country.  We  have  no  ecclesiastical  courts,  and  we  never  had 
them,  even  in  colonial  times ;'  therefore  no  tribunal  in  this  conn- 

^  Burditt  9.  Grew,  8  Pick.  108 ;  Pratt  608 ;  Gordon  v,  Hobart,  8  Sumner,  401, 

r.  Bacon,  10  Pick.  123;  Holland  v,  Cruft,  406 ;  Mayer  o.  Foulkrod,  4  Wash.  C.  C. 

SOPick.  32L  840,  364;  Fletcher  v.  Morej,  2  Stoiy* 

s  Robhison  v.  Campbell,  8  Wheat  212,  666. 
222 ;  United  States  v.  Rowland,  4  Wheat         *  As  to  Virginia,  see  on  this  pointi 

108, 116 ;  Lorman  v,  Clarkei  2  McLean,  Godwin  v,  Lunan,  Jefferson,  90. 
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try  can  take  jurisdiction  of  this  class  of  qaestions  without  author* 
ity  from  a  statute.^  But  when  a  statute  has  given  the  authority^ 
the  tribunal  is  to  exercise  it  according  to  the  law  of  the  laud ; 
•dormant  here,  indeed,  since  the  settlement  of  the  country,  yet 
derived  then  by  us  from  England,  where  it  was  administered  in 
the  ecclesiastical  courts.  This  view,  though  opposed  apparently 
by  some  cases,  which  to  the  casual  eye  are  adverse,'  is  substan- 
tially borne  out  by  other  and  direct  adjudications,  which  may  be 
deemed  to  have  settled  the  law  as  thus  stated.' 

§  72.  Advene  Cues  and  RessoiilngB -— (Burtii  t.  Burtls).— »0f 
the  cases  apparently  adverse  to  this  view,  that  of  Burtis  v.  Burtis^ 
decided  by  Chancellor  Sanford,  in  New  York,  is  an  admirable 
illustration  of  one  of  the  principles  just  mentioned  ;  namely,  that 
a  jurisdiction  must  be  conferred,  directly  or  indirectly,  by  stat* 
ute,  before  the  particular  law  can  be  practically  administered.^ 
To  explain,  — 

Zknpotenoe.  —  It  was  a  proceeding  instituted  before  a  court  of 
equity  to  annul  a  marriage  on  the  ground  of  the  defendant's 
physical  impotence.  At  this  time,  the  statute  had  not  been 
enacted  authorizing  equity  to  grant  divorces  for  impotence ;  yet 
the  plaintiff  contended,  that  the  right  existed  under  the  laws 
which  our  forefathers  brought  from  England,  and  that  the  equity 
court  was  the  proper  one  to  exercise  the  jurisdiction.  But  the 
Chancellor  decided,  that,  this  being  a  matrimonial  question,  of 
which  the  ecclesiastical  tribunals  have  exclusive  cognisance  in 
England,  he  could  not  afford  the  relief,  notwithstanding  he  was 
authorized  to  grant  divorces  for  certain  other  specific  causes. 
This  is  the  exact  doctrine  of  principle  stated  above.    Yet  in  pro*' 


1  Hopkins  v.  Hopkins,  39  Wis.  167. 

*  Parsons  v.  Parsons,  9  N.  H.  S09. 
But  compare  it  with  Quincy  o.  Quincy, 
10  N.  H.  272,  and  other  cases,  where  the 
"English  decisions  are  cited  apparently  as 
authority.  See  also  Burtis  v.  Burtis,  1 
Hopkins,  667;  Perry  r.  Perry,  2  Paige» 
SOI :  Ristine  v.  Kistine,  4  Rawle,  460 ; 
Olin  r.  Hungerford,  10  Ohio,  268;  2  Pane 
Abr.  301. 

*  Crump  V.  Morgan,  3  Ire.  Eq.  91,  08; 
Williamson  v.  Williamson,  1  Johns.  Ch. 
483, 491 ;  Barrere  v.  Barrere,  4  Johns.  Ch. 
187,  196 ;  Wood  ».  Wood,  2  Paige,  108 ; 
Burr  9.  Burr,  10  Paige,  20,  36;  Johnson 
p.  Joluuon,  14  Wend.  637,  642 ;  North  v. 


North,  1  Barb.  Ch.  241 ;  Head  v.  Head,  S 
Kelly,  191 ;  Lorett  v.  LoYett,  11  Ala.  763 ; 
Moyler  v.  Moyler,  11  Ala.  620 ;  Jeans  v. 
Jeans,  2  Harring.  Del.  38 ;  Almond  v.  Al- 
mond, 4  Hand.  662 ;  Thomberry  v.  Thorn* 
berry,  2  J.  J.  Mar.  322 ;  Devanbagh  v, 
Devanbagh,  6  Paige,  664,  666 ;  McGee  v. 
McGee,  10  Ga.  477  ;  Wright  v,  Wright,  6 
Texas,  3,  21 ;  Nogees  r.  Nogees,  7  Texas, 
638 ;  Bauman  v,  Baoman,  18  Ark.  320 ; 
LeBarron  v,  LeBarron,  36  Vt.  366. 

4  s.  p.  in  Butler  v.  Butler,  4  Litt  201 ; 
Dickinson  o.  Dickinson,  3  Mnrph.  327. 
And  see  Boggess  «.  Boggess,  4  Dana» 
307. 
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nouncing  this  opinion,  he  took  occasion  to  assert  apparently  still 
broader  ground ;  namely,  that  the  statutes  authorizing  divorces 
are  in  this  State  original  provisions,  and  that  no  part  of  the  Eng- 
lish ecclesiastical  law  had  been  adopted  here.^  He  reviewed  the 
history  of  divorces  in  the  colony ;  and  showed,  that  in  colonial 
times  none  had  been  granted  by  the  government  or  its  courts, 
except  four  in  1670  and  1672,  by  Governor  Lovelace,  who,  either 
alone  or  in  conjunction  with  his  counsel,  seems  to  have  exercised 
all  magistracy,  executive,  legislative,  and  judicial ;  that,  by  the 
constitution  of  1777,  such  parts  of  the  common  law  of  England, 
and  of  the  statute  law  of  England  and  Great  Britain,  and  of  the 
acts  of  the  legislature  of  the  colony,  as  together  formed  the  law 
of  the  colony  on  the  18th  day  of  April,  1776,  were  declared  to  be 
the  law  of  the  State ;  and  he  drew  the  inference,  that,  therefore, 
the  law  of  England  concerning  divorces  had  not  been  received 
in  the  colony,  and  did  not,  under  the  constitution,  become  a  law  of 
the  State.  The  distinction  between  the  absence  of  law,  and  the 
non-existence  of  a  tribunal  to  administer  it,  seems  not  to  have 
occurred  to  the  thought  of  this  learned  judge,* 

§  73,  "Walworth  in  Perry  v.  Perry.  —  Afterward,  in  Perry  v. 
VtTTj^  Chancellor  Walworth  expressed  his  approval  of  this  de- 
cision, in  language  which  might  seem  to  include  a  qualified  appro- 
bation of  the  reasoning  on  which  it  proceeds.  And  he  laid  down 
the  following  propositions :  "  Where  the  right  claimed  as  a  com- 
mon-law right  is  of  such  a  nature  that  it  cannot  be  enjoyed  in 
any  manner,  except  by  the  direct  interference  of  a  judicial  tribu- 
nal to  give  the  remedy,  if  no  tribunal  has  been  oi-ganized  by  the 
law-making  power  for  that  purpose,  we  may  fairly  conclude  the 
right  does  not  exist.  But  whenever  the  legislature  distinctly 
gives  the  right,  without  creating  or  appointing  any  particular  tri- 
bunal to  administer  the  remedy,  it  is  fairly  to  be  inferred  that 
it  intended  to  vest  that  power  in  some  of  the  existing  tri- 


1  It  is  well  to  bear  in  mind  the  fact, 
that  a  considerable  proportion  of  the 
ecclesiastical  law,  such  as  the  law  con- 
cerning the  settlement  of  the  estates  of 
deceased  persons,  of  marriages  by  con- 
tract per  verba  de  prasenti,  and  so  on,  had 
always  been  in  actiye  use  in  New  York, 
as  in  other  States. 

s  Bortis   V.  Bartis,  1  Hopkins,  667. 
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See  Brinkley  v.  Brinkley,  60  N.  Y.  184^ 
190,  where  one  of  the  Judges,  referring  to 
this  case,  stated  this  its  argnimentatire 
doctrine  as  law.  The  mistake  did  not 
prejudice  the  decision.  Nothing  is  so 
tenacious  of  life  in  our  legal  literature  as 
a  false  or  absurd  dictum  from  the  bench. 
An  erroneous  judgment  is  much  more 
easily  put  to  sleep. 
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IniBftlfl  of  the  country/'^  According  to  the  former  of  these  two 
propositionB,  if  it  is  really  meant  in  its  exact  words,  the  law  of  a 
mother  country  BftYer  goes  with  her  colonists.  They  remain 
without  law  till  they  establish  courts.  And  even  then  there  is 
no  redress  for  prior  wrongs ;  for  they  were  not  committed  in 
violation  of  law,  since  there  was  nona  But  this  is  contrary  to 
universal  adjudication.    Again,  — 

§  74.  Mere  Dicta  —  What  reaUy  meant.  —  The  peculiar  reason- 
ing of  Chancellor  Sanford,  in  Burtis  v.  Burtis,  was  not  essential 
to  the  question  decided ;  for  the  same  conclusion  would  have 
followed  from  the  course  of  argument  laid  down  in  the  before* 
written  sections.  It  was  so  also  with  the  case  adjudged  by 
Chancellor  Walworth ;  besides,  this  one  turned  on  another  and 
different  point  in  it.  The  chancellor's  two  propositions  above,' 
therefore,  are  mere  dicta.  And  plainly  neither  of  these  learned 
judges  intended  to  affirm  any  thing  more  than  that  a  court,  hav* 
ing  no  inherent  jurisdiction  over  a  subject  either  by  statute  or  at 
common  law,  is  not  authorized  to  assume  jurisdiction,  merely 
because  the  legislature  has  not  established  a  tribunal  like  the  one 
in  which  the  remedy  is  administered  in  England  ;  consequently, 
that  the  exercise  of  the  right  must  await  the  legislative  will,  in 
other  words,  remain  in  abeyance  until  a  jurisdiction  is  created. 
For,  though  the  decisions  of  Chancellor  Sanford  run  through  but 
one  volume  of  Reports,  of  which  the  above  case  is  nearly  the  last, 
and  thus  the  occasion  to  make  this  limitation  to  his  opinion  never 
arose ;  yet  Chanceller  Walworth,  in  a  case  in  the  same  volume  with 
the  one  above  mentioned,  and  but  a  year  before,  expressly  affirmed, 
of  the  law  of  condonation,  that  it  did  not  rest  on  the  statutes  of 
the  State,  but  that  ^^  they  are  only  declaratory  of  what  the  law 
was  previous  to  their  enactment."  For  the  previous  law,  he 
referred  to  an  English  ecclesiastical  authority,  and  added :  *^  In 
that  case.  Sir  William  Scott  shows  such  to  have  been  the  settled 
law  of  England  long  before  the  American  Revolution.  It  was, 
therefore^  the  law  of  thin  State  at  the  time  this  suit  was  insti- 
tuted." *  And  what  is  further  conclusive  of  his  opinion  is,  that, 
not  only  for  a  series  of  years  afterward,  through  his  entire  judi- 

1  Peny  v,  Peny,  2  Paige,  601,  606^  See,  also,  to  the  tame  point,  the  opfailon 

See  ante,  f  69,  note.  of  Sarage,  C.  J.,  in  Johnson  v.  Johnson, 

«  Ante,  f  73.  U  Wend.  687,  642. 
•  Wood  ».  Wood,  2  Paige,  108,  111. 
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eial  career,  vas  he  in  the  habit  of  citing  the  English  ecclesiastical 
decisions  as  authoritatiye  in  divorce  causes,  but  in  one  instance 
he  granted  ad  interim  alimony  where  the  statute  was  silent,  — * 
the  point  directly  in  controversy,  —  on  the  sole  ground  of  such 
having  been  the  law  before  and  without  the  aid  of  the  statute. 
Speaking  of  some  English  decisions  he  said :  ^^  The  firat  of  these 
cases  was  more  than  twenty  years  previous  to  the  Revolution, 
and  shows  what  was  the  settled  law  on  the  subject  at  that 
time."  ^  Also  on  another  occasion  he  observed :  ^^  I  have  no 
doubt  that  the  principles  of  the  English  decisions  apply  with  full 
force  to  suits  in  this  State  for  separation  from  bed  and  board  for 
cruel  treatment.*'  *    So  — 

§  75.  Blent* s  View.  —  Chancellor  Kent  of  the  same  State  had 
long  before  laid  down  the  broad  proposition,  that  ^*  the  general 
rules  of  the  English  jurisprudence  on  this  subject  must  be  con- 
sidered as  applicable,  under  the  regulation  of  the  statute,  to  this 
newly  created  branch  of  equity  jurisdiction ; "  and,  when  the 
leg^lature  conferred  on  the  courts  the  power  to  grant  divorce,  it 
^  intended  that  those  settled  principles  of  law  and  equity  on  this 
subject  which  may  be  considered  as  a  branch  of  the  common  law, 
should  be  here  adopted  and  applied.*' '  Not  absolutely  precise 
in  form,  this  enunciation  is  in  substantial  accord  with  the  fore- 
going  views.     Likewise,  — 

§  76.  Opinion  of  Georgia  Court  —  In  this  State  —  SO  the  judge  ex- 
plained — no  tribunal  had  authority  to  hear  divorce  causes  until  the 
eonstitution  of  1798  took  efiTect,  or  perhaps  until  the  passage  of  the 
act  of  1802,  four  years  later,  to  carry  out  an  article  of  the  consti- 
tution on  the  subject  The  article  limited  the  causes  of  diroroe 
to  *^  legal  principles^^^  construed  (perhaps  erroneously,  but  this  is 
not  the  question)  to  mean  the  law  of  the  State  as  it  stood  when 
the  constitution  was  adopted.  And  the  court  held,  that,  as  there 
had  been  no  previous  colonial  or  State  leg^lation  on  the  subjecti 
*^  that  branch  of  the  common  law  known  and  distinguished  as 
the  ecclesiastical  law  "  was,  at  this  time,  the  law  of  the  State, 
which,  in  its  application  to  divorce,  was  thus  made  substantially 
a  part  of  the  constitution  itself.    True,  there  had  been  a  general 

1  North  V.  North,  1  Barb.  Oh.  241, 24&        *  WiUiamMm  v.  WIUitiiiMii,  1  Johna 

>  Burr  v.  Bnzr,  10  Paige,  20, 86.    And  '  Ch.  48S,  401, 402. 
fee  Deranbagh  v,  DoTanbagh,  6  Paige, 
ftM,666. 
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act  in  1784,  adopting  the  common  law  with  the  usual  qualifica- 
tion, but  this  seems  not  to  have  much  influenced  the  decision. 
Indeed  it  could  not,  for  it  was  merely  declaratory  of  the  common- 
law  rule.*    But,  — 

§  77.  Argument  from  Pnratice.  —  If  our  adjudications  did  not 
thus  establish  the  foregoing  views  by  direct  authority,  they  would 
equally  affirm  them  by  necessary  implication.  For  it  is  the  uni- 
versal fact,  running  through  all  the  cases,  that  everywhere  in  this 
country  the  English  decisions  on  questions  of  marriage  and  divorce 
are  referred  to  with  the  same  deference  as,  on  other  subjects,  are 
those  of  the  English  common-law  and  equity  tribunals.  And  the 
usage  of  the  courts,  on  whatever  subject,  is  law  therein. 

Value  of  BngUsh  Divorce  Law.  —  Nor,  as  we  contemplate  the 
learning  and  practical  wisdom  which  pervade  the  judgments  on 
marriage  and  divorce  questions  at  Doctors*  Commons,  can  we  fail 
to  concur  with  Chancellor  Kent,  that  this  ^^  supplemental  part  of 
the  common  law'*  is  **a  brief,  chaste,  and  rational  code*  It 
forms,  in  some  respects,  a  contrast  to  the  unwieldy  compilations 
which  constitute  the  canon  law  of  the  Roman  Catholic  countries, 
and  which  contain  very  circumstantial  and  many  veiy  unprofit- 
able regulations  on  the  subject  of  marriage  and  divorce."  ^ 

lY.  HinD  M  to  the  Practice  in  Matrimonial  Causes. 

§  78.  Law  and  Praotioe  diatinsaished.  —  The  foregoing  doctrines 
relate  particularly  to  the  law  of  the  subject ;  the  judicial  pro- 
cedure, whereby  the  law  is  enforced,  is  a  different  thing.  The 
procedure,  before  any  court,  pertains  largely  to  the  individual 
tribunal.  Had  we  adopted  ecclesiastical  courts,  like  those  of 
England,  the  English  ecclesiastical  practice  would  have  governed 
them,  the  same  as  the  common-law  practice  does  our  courts  of 
common  law.  But,  instead  of  this,  the  statutes,  in  some  of  our 
States,  give  divorce  jurisdiction  to  the  common-law  courts;  in 
others,  to  the  equity.  Still,  when  our  law  courts  are  invested 
with  a  special  equity  jurisdiction,  they  generally  follow  therein 
the  equity  practice.*    Does  the  like  rule  apply  to  divorce  causes  7 

1  Head  v.  Head,  9  Kelljr,  101.    See         *  Barrere  v,  Barrere,  4  Johni.  Ch.  187, 

alto,  as  Uliutratiog  the  same  point,  Finch  196.    < 

V.  Finch,  14  Ga.  362.    But  see  Brown  v,         *  See  Commonwealth  a.  Sumner,  6 

Weetbrook,  27  Ga.  lOa.    See  poet,  f  00.  Pick.  860. 
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§  79.  In  Principle.  —  Everj  tribanal  is  of  necessity  compelled 
to  a  practice  adapted  to  the  work  it  is  doing.  If,  on  it,  a  new 
jurisdiction  is  conferred,  and  it  has  a  course  of  procedure  fitted 
thereto,  in  reason  it  should  not  change  it  when  performing  the 
new  work,  though  such  work  was  done  by  different  methods  in 
England.  Its  practice  remains  as  a  part  of  itself.^  But  if  the 
new  jurisdiction  pertains  to  something  to  which  its  practice  is 
not  adapted,  the  practice  through  which  the  jurisdiction  was 
exercised  in  England  should  be  deemed  to  go  with  it ;  as  far,  al 
least,  as  not  repugnant  to  the  constitution  and  ordinary  methods 
of  the  court.  And  as  divorce  and  nullity  causes  are  peculiar, 
differing  in  various  essentials  from  those  ordinarily  heard  in  our 
common-law  and  equity  tribunals,  the  English  ecclesiastical  pi-ac* 
tice,  modified  to  harmonize  as  far  as  convenient  with  the  ordi- 
nary  practice  of  the  court,  should,  in  reason,  accompany  the  new 
jurisdiction.  Flexibility  of  practice,  where  the  law  itself  is  un« 
yielding,  results  also  from  the  same  reasons  which  sustain  — 

§  80.  General  Rules  of  Conrt.  —  It  hiis  been  the  custom  of  all 
our  English  and  American  judges,  —  those  who  presided  over  the 
equity,  the  common  law,  the  ecclesiastical,  and  all  the  other 
courts,^— to  establish  from  time  to  time  general  rules  of  pro- 
cedure ;  yet,  strange  though  it  seems,  our  books  furnish  little 
information  as  to  the  extent  of  the  judges'  power  in  this  respect. 
That  they  have  some  power,  and  that  the  power  has  its  limits, 
—  these  two  vague  propositions  no  lawyer  will  dispute;  yet, 
bald  as  they  are,  they  constitute  almost  all  we  know  on  this  ques*^ 
tion.  Perhaps  one  might  take  a  step  toward  satisfying  himself, 
by  opening  any  book  containing  the  general  rules  of  any  English 
court,  as  they  stand  historically  from  the  beginning  to  the  pi*esent 
time,  and  assuming  the  judges  to  have  had  authority  to  make 
them.  Yet  the  query  would  still  remain,  whether,  on  the  one 
hand,  the  judges  had  exercised  their  full  powers ;  or,  on  the  other 
hand,  whether,  in  particular  instances,  they  had  not  overstepped 
their  powers.  And  it  would  be  necessary  to  ascertain  in  each 
case,  also,  whether  there  was  not  an  act  of  Parliament  in  pursu^ 
ance  of  whose  authority  the  rule  was  made. 

§  81.  Continued.  —  The  history  of  these  rules  of  court  in  Eng- 
land is  believed  by  the  author,  who  does  not  deem  it  of  sufficient 
importance  to  justify  any  extended  citation  of  authorities  to  his 

^  And  see  Boon  v.  The  Home^  Crabbe,  426, 431« 
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propositionSf  to  be  substantially  as  follows :  Anciently  the  entire 
judicature  of  England  was  under  the  immediate  control  of  the 
king,  —  he  at  one  time  sat  personally  upon  his  own  king's  bench, 
and  his  judges  were  then  and  long  afterward  removable  at  his 
pleasure.  Hence  it  was  competent  for  him  to  prescribe  the  prac- 
tice of  the  court,  and  this  he  did  by  decree  or  order,  wherein  he 
often  included  what  would  now  be  deemed  matter  of  general 
legislation.  These  decrees  or  orders  are,  indeed,  in  later  days, 
reckoned  sometimes  as  among  the  statutes  of  England ;  ^  for  the 
old  English  statutes  are  in  part  in  the  form  of  decrees  by  the 
king  alone,  in  part  in  the  form  of  such  decrees  concurred  in  by 
his  great  council,  in  part  in  the  form  of  petitions  assented  to  by 
him,  and  so  on.  Reeves,  in  his  history  of  the  English  law,  thus 
discourses  upon  this  subject :  ^^  There  is  no  way  of  accounting 
for  this  extraordinar}'  appearance  of  the  old  statutes,  but  by  sup- 
posing the  state  of  our  constitution  and  laws  to  have  been  this, 
that,  the  judicature  of  the  realm  being  in  the  hands  and  under 
the  guidance  of  the  king  and  his  justices,  it  remained  with  him 
to  supply  the  defects  that  occasionally  appeared  in  the  course 
and  order  of  proceeding ;  which,  being  founded  originally  on  cus* 
torn  and  usage,  was,  in  its  nature,  more  susceptible  of  modi* 
fication  than  any  positive  institution  that  could  not  be  easily 
tampered  with  without  a  manifest  discovery  of  the  change.  In 
an  unlettered  age,  it  was  convenient  and  beneficial  that  the  king 
should  exercise  such  a  superintendence  over  the  laws  as  to 
declare,  explain,  and  direct  what  his  justices  should  do  in  partic- 
tdar  cases ;  such  directions  were  very  readily  received  as  positive 
laws,  always  to  be  observed  in  future ;  and,  no  doubt,  numbers 
of  such  regulations  were  made,  of  which  we  have  at  present  no 
traces.  While  this  supreme  authority  was  exercised  only  in  fur- 
therance of  justice,  by  declaring  the  law,  or  even  altering  it,  in 
instances  which  did  not  much  intrench  upon  the  interest  of  the 
great  men  of  the  kingdom,  it  was  suffered  to  act  in  freedom. 
But  no  alteration  in  the  law  which  affected  the  persons  or  prop- 
erty of  the  barons  could  be  attempted  with  safety,  without  their 
concurrence  in  the  making  of  it ;  as,  indeed,  it  could  not  always 
be  executed  without  the  assistance  of  their  support.  Thus  it 
happened,  that,  when  any  important  change  was  meditated  bjr 
the  king,  a  commune  concilium  was  summoned,  where  the  advico 

1  See  ante,  §  60. 
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of  the  maffnates  was  taken ;  and  then  the  law,  if  passed,  was 
mentioned  to  be  passed  with  their  concurrence*  On  the  other 
hand,  had  the  nobles  any  point  which  they  wanted  to  be  author- 
ized by  the  king*s  parliamentary  concurrence,  a  commune  etnh- 
eilium  was  called,  if  the  king  could  be  prevailed  on  to  call  one ; 
and,  if  the  matter  was  put  into  a  law,  the  king  here  was  men- 
tioned to  have  commanded  it,  at  the  prayer  and  request  ci  his 
barons ;  so  that,  one  way  or  other,  the  king  is  mentioned  in  all 
laws  as  the  creative  power  which  gives  life  and  effect  to  the 
whole/*  ^  Therefore  we  may  understand,  that,  as  the  kings  of 
England  withdrew  from  the  judicial  seat,  and  the  judges  became 
independent,  the  latter  assumed  to  themselves  what  had  there- 
tofore been  the  kingly  power  of  making  general  rules  of  court, 
except  that  they  did  not  attempt  to  carry  the  power  to  so  great  a 
length  as  the  kings  had  before  done* 

§  82.  RulM  of  Court  in  Bootland.  —  In  Scotland,  the  courts 
ordain  what  are  called  (ict$  of  sederunt^  an  expression  corresp<Hid- 
ing  nearly  to  the  English  general  rules  of  cowrt.  But  the  author- 
ity comes  from  an  old  statute  of  the  Scotch  Parliament.  Erskine 
observes:  "The  powers  comniitted  by  this  statute  to  our  Su- 
preme Court  are  precisely  limited  to  the  forms  of  proceeding, 
which  may  be  the  reason  why  the  Parliament  hath  'in  several 
instances  ratified  acts  of  sederunt,  where  it  might  seem  that  the 
court  had  exceeded  their  powers.  But  it  must  be  acknowledged 
that  many  acts  of  sederunt  have  been  made  on  matters  of  right, 
which,  without  any  aid  from  the  authority  of  Parliament,  the 
nation  hath  acquiesced  in  universally.  Such  acts  import  no  more 
than  a  public  notification  of  what  the  judges  apprehend  to  be  the 
law  of  Scotland,  which  therefore  they  are  to  observe  for  the 
future  as  a  rule  of  judgment.  When  an  act  of  sederunt  is  con- 
firmed by  an  inveterate  custom  and  acquiescence  of  the  com- 
munity, such  custom  constitutes  law  of  itself  in  the  most  proper 
acceptation  of  the  words.*' ' 

§  83.  Rules  of  Court  In  the  United  States.  —  Legislation  in  our 
States  has  more  or  less  regulated  this  question  for  the  particular 
State.  But  there  are  a  few  decisions  and  dicta  which  will  be 
helpful  to  our  present  inquiry.  A  learned  Pennsylvania  judge 
once  observed :  ^^  Independently  of  all  authorities  to  be  found  in 

1  1  Reeves  Hist  Eng.  Law,  8d  ed.  210.         >  Ertk.  Inst.  1, 1, 40. 
Bee  also  2  n>.  364,  865;  3  n>.  143. 
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the  books,  it  is  self-evident  that  justice  could  not  be  administered 
in  an  orderly  manner,  under  a  complex  system  of  laws,  without 
rules  regulating  the  practice  of  the  courts  of  justice.  These 
courts  must  necessarily  have  the  power  of  framing  such  rules  as 
they  may  think  best  calculated  to  carry  the  laws  into  execution 
with  convenience  and  despatch.  All  courts  must  have  stated 
rules  to  go  by ;  which  may  be  altered  at  pleasure,  as  they  may  be 
found  best  to  answer  the  public  good."  ^  And  the  general  doc- 
trine that,  in  the  language  of  another  judge  of  the  same  State, 
**  every  court  of  record  [and  undoubtedly,  to  some  extent,  every 
court  not  of  record]  has  an  inherent  power  to  make  rules  for  the 
transaction  of  its  business,  provided  such  rules  are  not  contra- 
dictory to  the  law  of  the  land,*' '  may  be  deemed  to  be  established 
American  doctrine.* 

§  84.  XSffect  of  Statute  on  Role.  —  To  a  large  extent  in  modern 
times,  both  in  England  and  this  country,  the  general  rules  of 
court  are  made  pursuant  to  express  statutory  authority  ;  their 
validity,  therefore,  if  within  the  statute,  not  being  open  to  ques- 
tion.^ Sometimes  a  rule  of  practice  is  provided  directly  by  a 
statute.^  And  a  rule  is  invalid  when  contravening  a  statutory 
provision,  or  any  doctrine  of  established  general  law,  the  benefit 
whereof  the  party  has  a  right  to  claim.^  A  valid  rule,  moreover, 
may  be  abolished  by  a  legislative  act,  either  in  express  terms  an- 
nulling it,  or  ordaining  something  contrary  in  effect  to  it.^    But,  — 

^  YeateB,  J.,  in  Barrj  v.  Bandolph,  8  AnoDjmous,  1  Stra.  315.    And  see  Bob- 

Binn.  277,  279.  inaon  v.  Bland,  1  W.  Bl.  266,  264. 

*  Tilghman,  C.  J.,  in  Barry  v.  Ban-  ^  Seymour  v,  Phillipe,  &c.  Construo- 
dolph,  supra,  p.  278.  tion  Co.  7  Bis.  460;  David  v,  iBtna  Ins. 

*  Vaii  V.  McKeman,  21  Ind.  421 ;  Gal-  Co.  9  Iowa,  45;  Hanson  v.  McCue,  43 
Icwaj  V.  The  State,  29  Ind.  442 ;  Tindal  Cal.  178;  Charles  v,  Charles,  Law  Bep.  1 
V.  Tindal,  1  S.  C.  Ill ;  Crump  v.  People,  2  P.  &  M.  260 ;  Wilson  v.  Wilson,  Law  Rep. 
Col.  Ter.  316 ;  Fullerton  v.  United  States  2  P.  &  M.  341.  And  see  Fisher  v.  National 
Bank,  1  Pet.  604, 613 ;  Cochran  v.  Loring,  Bank  of  Commerce,  73  Ul.  34;'  Wjan- 
17  Ohio,  409;  Texas  Land  Co.  v.  Wii-  dotte  Rolling  Mills  Co.  v.  Bobinson,  34 
liams,  48  Texas,  602 ;  Haley  r.  Davidson,  Mich.  42a 

48  Texas,  615 ;  Lynch  v.  The  State,  9  Ind.  &  Stevens  v,  Ross,  1  Cal.  94. 

541 ;  Vanatta  v.  Anderson,  3  Binn.  417 ;  *  Fagebank  v,  Fagebank,  9  Minn.  72 ; 

People  V,  Tock  Chew,  6  Cal.  636 ;  Gist  v.  De  Lorme  v.  Pease,  19  Ga.  220;  People  v. 

Drakely,  2  Gill,  330.    See  also  Snyder  v.  McClellan,  31  Cal.  101 ;  Kennedy  v.  Cun* 

Bauchman.  8  S.  &  R.  336;  The  State  v.  ningham,  2  Met.  Ky.  538;  Thompson  v. 

Clayton,  11  Rich.  581 ;  Haines  v.  Stauffer,  Hatch,  3  Pick.  512,  514 ;  Boas  v.  Nagle, 

1  Harris,  Pa.  541;  Del^eon  r.  Owen,  8  3  S.  &  R.  250;  Reist  v.  Heilbrenner,  11 

Texas,  153 ;  People  v.  Jenks,  24  Cal.  11 ;  S.  &  R.  131. 

•nd  the  cases  cited  in  the  notes  to  the  ?  The    State   v.  Gale,  2   Wis.  698, 

next   section.      So,   in    England,  "  All  Bishop  v.  The  State,  80  Ala  84 

courts  most  hare  stated  rules  to  go  by.**  ) 
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Rola  M  Xaw.  —  While  a  rule  remains  valid  and  in  force,  it  b 
the  law  of  the  court»  and  it  cannot  in  a  particular  instance  be  dis<- 
regarded  by  the  presiding  judge,  unless  it  provides  for  the  exer- 
cise of  such  discretion.^    And  — 

Written  and  Pabliahed. — There  is  a  doctrine,  not  very  precise, 
to  the  effect  that  a  rule  of  court  cannot  rest  in  parol,  but  it  must 
be  entered  of  record,  and  perhaps  published,  else  it  will  not  have 
perfect  validity  and  force.'    Moreover,  — 

How  constroed.  —  A  rule  of  court  operates  only  prospectively.* 
It  must  be  so  interpreted  as  to  carry  out  its  intent,  even  though 
thereby  its  application  is  withheld  from  a  case  to  which  in  its 
letter  it  extends.^ 

§  85.  Farther  of  our  Divoroe  Practioa. —  In  some  of  our  States, 
the  statutes  direct  what  the  practice  in  divorce  causes  shall  be. 
In  others,  it  is  held  that  the  English  ecclesiastical  practice  goes 
with  the  special  jurisdiction  to  grant  divorces,  when  conferred  on 
a  court  of  law  or  equity ;  or,  more  precisely,  that  the  jurisdiction 
is  to  be  exercised,  not  as  a  mere  statutory  one,  limited  by  the 
terms  of  the  statute,  but  conformably  to  and  by  means  of  the 
principles  and  practice  of  the  English  ecclesiastical  courts,  as  far 
as  applicable  to  our  altered  conditions  and  in  accord  with  the 
spirit  of  our  laws.^  And  this  we  have  seen  to  be  the*  doctrine 
indicated  by  just  principle.*    And,  — 

§  86.  Bmnmary  of  Views.  —  On  the  whole,  the  conclusion  to 
which  the  author  has  arrived,  as  the  result  of  much  reading  and 
reflection,  is,  that  such  parts  of  the  English  practice  as  relate  to 
the  substantial  rights  of  the  parties,  like,  for  instance,  the  wife's 
claim  to  alimony  pending  a  suit,  and  some  others,  are  just  as 
binding  on  our  tribunals,  until  a  statute  changes  them,  as  are 
those  rules  in  the  English  system  which  are  technically  termed 
the  law.     As  to  questions  of  mere  practice,  involving  no  substan- 


1  Haghet  v.  Jackson,  12  Md.  460; 
Burlington,  ftc  Bailroad  v.  Marchand,  5 
Iowa,  468 ;  Thompson  v.  Hatch,  supra ; 
WaU  V.  Wall,  2  Har.  &  G.  79 ;  Walker  v. 
Dncros,  18  La.  An.  703 ;  Tripp  v.  Brown- 
eil,  2  Graj,  402 ;  Ogden  v,  BoberUon,  8 
Green,  K.  J.  124.  And  see  Bathbone  v. 
Rathbone,  4  Pick.  89 ;  Deming  v.  Foster, 
42  N.  H.  106 ;  Conradi  v.  Conradi,  Iaw 
Bep.  1  P.  &  M.  163. 

*  Rlsher  v.  Thomas,  2  Misso.  98; 
Owens  V.  Banstead,  22  IlL  161 ;  Foller- 
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ton  V.  The  Bank  of  the  United  States,  1 
Pet  604,  613 ;  The  State  v.  Enslej,  10 
Iowa,  149. 

*  Dewej  v.  Hamphrej,  6  Pick.  187; 
Owens  V.  Banstead,  supra ;  Eslara  v. 
Ames  Plow  Co.  47  AU.  384. 

«  Ferguson  v.  Kajs,  1  Zab.  431 ;  Squires 
V.  Millett,  81  Iowa,  169. 

*  LeBarron  v,  LeBarron,  86  Tt.  866; 
G.  V.  G.  33  Md.  401. 

*  Ante,  §  79.  And  compare  with  Gri/ 
V.  Askew,  3  Ohio,  466, 480. 
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tial  rights,  tho  author  deoms  the  true  view  to  be  this :  If  the 
matter  is  one  wherein  the  course  of  procedure  was,  in  the  eccle* 
siastical  courts,  directly  adverse  to  the  ordinary  procedure  in  the 
American  tribunal,  and  the  latter  is  of  capacity  to  execute  the 
justice  of  the  law,  then  the  English  practice  will  be  rejected.  If 
the  English  procedure,  though  unknown  to  the  usual  American 
practice  as  concerns  other  things,  is  still  not  repugnant  to  it^  and 
the  American  has  not  specifically  provided  a  course  for  the  case, 
the  English  will  be  followed.  If  an  American  statute  has  par- 
ticularly directed  what  the  practice  shall  be,  it,  of  course,  gov- 
erns ;  so  does  a  rule  of  court,  if  one  which  the  tribunal  was 
competent  to  establish.  More  in  detail,  the  practice  will  be  fur« 
ther  discussed  in  the  second  volume. 
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CHAPTER  V. 

OT7B  8TATUT0B7  LAW  OF  HABBIAQB  AND  DIVOBOB,  AJSCD  HOW 

INTBBPBBTED. 

§  86  a.  Introduction. 
87, 88.    As  between  United  States  and  States. 
89-104.    Nature  and  Interpretation  of  the  Statutes. 

§  86  a.  "What  for  this  Chapter.  —  We  shall  simply,  in  this  chap* 
ter,  cull  to  mind  some  leading  and  general  views  of  its  subject, 
with  such  illustrations  as  will  render  them  palpable*  The 
minutiae  of  doctrines  and  statutory  provisions  are  interspersed 
with  the  other  matter  throughout  the  volumes. 

How  Chapter  divided.  —  We  shall  consider,  I.  Whence,  as  be- 
tween the  States  and  United  States,  these  Statutory  Laws  pro- 
ceed ;  II.  The  Nature  and  Interpretation  of  the  Statutes. 

I.   Whence^  as  heiaoeen  the  States  and  United  States^  these  Stattih 

tory  Laws  proceed. 

§  87.  Within  State  Lines.  —  The  National  power  has  no  juris- 
diction of  marriage  and  divorce  within  the  local  limits  of  the 
States.  Therefore  all  laws  on  the  subject,  whether  statutory  or 
common,  are,  within  these  limits.  State  laws.^     But,  — 

§  88.  District  of  Colombia.  —  In  the  District  of  Columbia,  the 
marriage  laws,  the  same  as  the  others,  are  under  the  control  of 
Congress.  And  the  act  of  Congress,  for  example,  of  1850,  c.  158, 
providing  for  divorces  there,  was  unquestionably  constitutional. 
So— 

Territories.  —  The  power  of  Congress  to  regulate  by  statute 
marriage  and  divorce  in  the  Territories  is  unquestioned.  Prac- 
tically, in  most  instances,  these  interests  are,  like  others  pertain- 

1  Barber  v.  Barber»21  How.  U.  S.  582 ;  v.  The  State,  68  Ala.  190 ;  The  Stote  v. 
Frasher  v.  The  State,  8  Texas  Ap.  263,  Gibson,  86  Ind.  889;  Lonas  o.  The  State^ 
275 ;  £x  lel.  Hobbs,  1  Woods,  637 ;  Green    8  Heisk.  287. 
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ing  to  general  legislation,  left  to  the  anrestrained  control  of  the 
territorial  legislatures.  But  Chancellor  Kent  reminds  us,  that 
Congress,  "  by  an  act  of  the  16th  of  May,  1826,  c.  46,  annulled 
several  acts  passed  by  the  governor  and  legislative  council  of 
the  Territory  of  Florida  granting  divorces."  ^  Later,  in  1862,  a 
statute  was  enacted  by  the  national  legislature  punishing  polyg- 
amy in  any  "  Territory  or  other  place  over  which  the  United 
States  have  exclusive  jurisdiction."  *    Again,  — 

Consolar  Marriages  abroad.  —  It  was  provided  by  act  of  Con- 
gress in  1860,  that  "all  marriages  in  the  presence  of  any  consur 
lar  officer  in  a  foreign  country,  between  persons  who  would  be 
authorized  to  marry  if  residing  in  the  District  of  Columbia,  shall 
have  the  same  force  and  effect,  and  shall  be  valid  to  all  intents 
and  purposes,  as  if  the  said  marriages  had  been  solemnized 
within  the  United  States."^  This  statute  is  undoubtedly  con* 
stitutional.* 

II.   The  Nature  and  Interpretation  of  the  StatuteB. 

§  89.  lu-considered  Legisiatioii.  —  The  popular  ignorance,  even 
in  the  legal  profession,  of  the  law  of  marriage  and  divorce,  has, 
in  times  not  long  past,  been  so  dense  as  almost  to  exclude  from 
the  legislation  on  this  subject  its  proper  forms.  Largely  the 
statutes  contain  expressions  and  provisions  of  whose  meanings, 
and  especially  of  whose  consequential  effects,  their  makers  pretty 
certainly  had  no  clear  idea  whatever.  Instead  of  consistency  and 
verbal  propriety,  they  abound  in  absurdities.  They  are  ofteti 
a  chaos.     And  — 

Interpretatioii.  —  As  the  courts  are  required  to  avoid  absurdity, 
to  promote  consistency,  and  to  presume  even  against  plain  fact 
that  the  legislature  knew  what  it  was  about,  the  interpretation 
of  the  statutes  becomes  often  very  difficult.  We  shall  encounter 
the  difficulties,  not  only  in  this  chapter,  but  under  various  other 
heads  throughout  these  volumes.    The  purpose  here  is  to  furnish 

1  2  Kent  Com.  105,  note.  shall  be  snfficient  proof  of  marriage  in 

^  Stat.  1802,  c.  126;  R.  8.  of  XJ.  S.  certain  cases  within  the  pension  laws, 

S  5352 ;  Reynolds  v.  United   States,  08  R.  S.  of  U.  S.  §  2037, 4705;  and  require 

U.  S.  145.  marriages  on  board  vessels  to  be  entered 

•  Sut  1860,  c.  170,  §  81 ;  R.  8.  of  on  the  log-book,  R.  S.  of  U.  S.  §  420a 

U.  8.  §  4082.     Proof  of  Marriage.  —         «  Post,  §  38a 

The  national  statutes  abo  proride  what 

69 


§  90  a  BouBCBS  OF  AUTHORrrr.  [book  n. 

some  general  help,  botli  by  references  to  wliat  has  been  adjudged 
and  by  independent  suggestion. 

Not  Penal  —  (Liberal  Constnzotlon).  —  Premising  that  not  even 
divorce  statutes  are  penal  or  in  punishment  of  crime,^  and  that 
marriage  is  specially  fevored  in  the  law,^  whence  it  follows  that 
these  statutes  are  to  be  construed  liberally,^  let  us  call  to  mind 
the  leading  rules  which  should  govern  the  interpretation  of  legis- 
lative acts,  like  many  of  these,  bunglingly  drawn.     Thus,  — 

§  90.  Rtaes  to  interpret  JllH&ramed  Statutes.  —  However  absurdly 
a  statute  may  be  expressed,  if  the  courts  can  ascertain  from  it 
what  is  really  meant,  they  should  not  hold  it  void,  but  give  it 
effect  according  to  its  true  meaning ;  modifying  the  significations 
of  words  and  phrases,  and  even  altering  and  supplying  words,  as 
may  be  necessaiy  to  carry  out  this  object.*  As  all  provisions  of 
law,  statutory  and  common,  at  whatever  several  dates  established, 
are  always  in  interpretation  to  be  considered  together,  the  re- 
spective parts  being  made  to  contract  and  expand  one  another 
into  a  harmonious  system;^  so  especially  is  it  where  a  statute 
under  interpretation  ia  discovered  to  be  ill-shapen,  and  of  doubt- 
ful significance.  The  unwritten  law  may  enlarge  or  abridge  its 
meaning ;  ^  inaccurate  expressions  should  be  given  the  significa- 
tion which,  on  considering  the  whole,  appears  to  have  been  in- 
tended ; '  and  what  is  in  derogation  of  the  unwritten  law  should 
be  construed  strictly.^  In  like  manner,  the  various  other  rules 
of  statutory  interpretation  may  be  called  into  service,  whenever 
they  can  be  made  helpful  to  the  main  object  of  discovering  and 
putting  in  form  the  true  legislative  intent.     To  illustrate,  — 

§  90  a.    The  Matrimonial  Consent :  — 

In  General  —  By  our  unwritten  law,  always  to  be  considered 
in  construing  our  statutes,  and  by  common  sense  and  common 
justice,  there  can  be  no  marriage  except  between  parties  who 
voluntarily  agree  to  be  husband  and  wife.  In  some  of  our  States 
formalities  must  be  added  to  this  mere  mutual  consent ;  but  the 

^  Post,  S  102;  ToL  IL  |  290-234,265-  Matthews    v.  Commonwealth,  18  Grat 

276.  089;  Blanchard  v,  Sprague,  3  Sumner, 

3  Ante,  §  la  279 ;  Brinsfield  u.  Carter,  2  6a.  143;  Tor- 

*  Bishop  Stat.  Crimes,  §  120^  101-103.  ranee  v.  McDougald,  12  Ga.  626;  BeaU  v, 

«  lb.  §  41,  81, 82 ;  Quin  v.  O'Keeffe,  10  Hale,  4  How.  U.  S.  37. 

Ir.  Com.  Law,  803 ;   Prettj  v,  Solljr,  26         «  Bishop  Stat.  Crimes,  §  123. 

Bear.  606;  AUen  v.  Parish,  8  Ohio,  187,         »  lb.  §  118-121, 134-140. 

107 ;  Staniels  v.  Raymond,  4  Cush.  314,         7  lb.  $  81. 

316;  Crocker  v.  Crane,  21  Wend.  211;         *  A).  §  I661. 
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consent  itself  is  not  dispensed  with,  and  without  it  there  can  be 
no  marriage.^  When  the  two  combine,  or  when  the  consent 
alone  takes  place  in  the  absence  of  any  rule  of  law  requiring  for- 
malities, not  only  the  parties  assume  the  marital  status,  but  third 
persons  are  or  may  be  afPected  in  their  property  interests.  Now, 
if  a  man  and  woman,  capable  of  intermarrying,  should  be  brought 
together  by  brute  force,  and  an  official  person  should  perform  a 
marriage  ceremony  over  them,  they  not  consenting,  this  profana- 
tion would  not  make  them  husband  and  wife.^  And  if  the  legis- 
lature should  step  in  and  declare  them  to  be,  therefore,  married, 
the  act  would  be  a  high  outrage,'  in  the  name  of  legislation  ;  but 
there  would  be,  at  least,  doubt  whether  it  would  be  binding 
under  the  constitutions  of  our  States.     Thus,  — 

§  90  b,  Znaanity  —  (Virginia  Statute).  —  An  insane  person  can 
consent  to  nothing.  Consequently,  if  a  clergyman  or  magistrate, 
authorized  to  solemnize  marriage,  should  say  the  words  of  the 
ceremony  in  the  presence  of  parties  one  of  whom  was  by  reason 
of  insanity  incapable  of  consenting,  this  would  not  make  them 
husband  and  wife.^  Nor,  since  it  did  not  change  their  status, 
could  it,  a  fortiori,  take  rights  of  property  from  third  persons, 
who  did  not  even  in  form  consent  to  what  was  done.  But  among 
the  Virginia  statutes  is  the  following :  ^'  All  marriages  between 
a  white  person  and  a  negro,  and  all  marriages  which  are  prohib- 
ited by  law  on  account  of  either  of  the  parties  having  a  former 
wife  or  husband  then  living,  shall  be  absolutelyVoid  without  any 
decree  of  divorce  or  other  legal  process.  All  marriages  which 
are  prohibited  by  law  on  account  of  consanguinity  or  affinity 
between  the  parties,  all  marriages  solemnized  when  either  of  the 
parties  teas  insane,  or  incapable  from  physical  causes  of  entering 
into  the  marriage  state,  shall,  if  solemnized  within  this  State,  be 
void  from  the  time  they  shall  be  so  declared  by  a  decree  of  divorce 
or  nullity,  or  from  the  time  of  the  conviction  of  the  parties  under 
the  third  section  of  the  one  hundred  and  ninetynsixth  chapter.*'  ^ 
Now,  — 

§  90  c.  Contintied,  sm  to  Virginia.  —  The  apparent  meaning  of 
this  provision  is,  among  other  things,  that,  if  a  marriage  ceremony 

*  Post,  §  121,  IH  1^>  166, 216, 218,  *  See,  for^tfae  doctrine  discussed,  post, 
219,  Ac.  the  chapter  commencing  with  %  123  a. 

s  Post,  S  210.  And  see  especially  §  135  6. 

•  Post,  S  135  &»  218.  •  Ya.  Code  of  1860,  p.  529,  {  1. 
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is  gone  through  with  while  one  of  the  parties  is  insane,  the  mar- 
riage is  good  until  dissolved.  It  transfers  the  woman's  property 
to  the  man,  abates  any  suit  pending  against  her,  takes  from  one 
who  has  sued  the  man  the  right  to  use  her  testimony  in  evidence, 
and  so  of  all  the  other  consequences  of  valid  marriage.  True, 
there  may  be  a  divorce,  should  the  parties  live  long  enough,  and 
become  sufficiently  sane  to  apply  for  it ;  yet,  even  then,  the  mar- 
riage will  not  be  made  void  from  the  beginning,  but  only  from  the 
date  of  the  decree,  after  the  above-mentioned  consequences  have 
been  irrevocably  wrought.  Does  the  statute  really  mean  this? 
Could  any  body  of  sane  men  intend  to  pass  it  with  this  conse- 
quence in  view?  And,  if  this  is  the  meaning,  is  it  constitu- 
tional? One  cannot  predict  what  the  court  will  say  to  these 
questions ;  but  it  is,  at  least,  safe  to  admonish  }'oung  ladies  of 
.fortune  in  Virginia  to  beware  how  they  become  insane.  When 
the  rules  of  statutory  interpretation  have  become  more  familiar 
to  our  courts  than  now,  and  they  shall  have  adopted  the  practice 
of  looking  more  carefully  into  the  consequences  of  their  decisions 
than  they  do  at  present,  they  will  apply  to  such  a  case  as  this 
the  rule,  that  the  legislature  shall  not  be  made  to  mean  an  ab- 
surdity which  evidently  it  did  not  intend ;  ^  in  pursuance  whereof 
they  will  limit  the  expressions  in  the  statute  implying  present 
Talidity  to  those  clauses  to  which,  in  reason,  they  are  applicable. 
They  will  deem,  therefore,  not  that  this  statute  makes  the  mar- 
riage of  the  insane  party  temporarily  good ;  but  that,  it  being 
Yoid,  the  courts  are  thereby  authorized  to  take  the  jurisdiction 
to  pronounce  it  so,  on  a  proceeding  instituted  for  the  purpose, 
in  addition  to  holding  it  to  be  void  in  collateral  proceedings. 
Again,  — 

§  91.  MasBaohusetta.  —  By  the  Massachusetts  statute :  *^  Sect. 
1.  All  marriages  solemnized  within  this  State,  which  are  prohib- 
ited by  law  on  account  of  consanguinity  or  affinity  between  the 
parties,  or  on  account  of  either  of  them  having  a  former  wife  or 
husband  then  living,  or  when  either  party  was  insane  or  an  idiot^ 
shall  be  void  without  any  decree  of  divorce  or  other  legal  process. 
Sect.  2.  The  validity  of  a  marriage  shall  not  be  questioned  in  the 
trial  of  a  collateral  issue^  on  account  of  the  insanity  or  idiocy  of 
either  party,  but  only  in  a  process  duly  instituted  in  the  lifetime 
of  both  parties  for  determining  such  validity.'*  '    Here  is  a  con- 

1  Bishop  Stat.  Crimes,  §  81,  82.  *  Mass.  G«a.  StaU.  c.  107,  §  1  &  3. 
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tradiction  as  flat  as  words  can  make.  The  first  section  declares 
file  marriage  of  insane  persons  void ;  the  second,  good  until 
avoided  in  the  lifetime  of  both  the  parties,  in  other  words, 
voidable.    No  w,  — 

§  92.  Query.  —  Do  these  two  sections,  thus  contradictory,  taken 
together,  and  viewed  in  connection  with  all  the  other  statutes  of 
Massachusetts,  and  with  our  unwritten  law  as  imported  from 
England,  operate  to  make  the  marriage,  where  the  impediment  of 
an  unsound  mind  exists,  void  or  voidable,  or  something  else 
which  is  not  aptly  signified  by  either  of  these  words  ? 

§  92  a.  Vermont  Decision  on  thie.  —  In  a  Vermont  case,^  to  be 
more  particularly  considered  in  a  chapter  further  on,^  the  broad 
doctrine  was  laid  down,  under  a  statute  somewhat  analogous,  that 
the  marriage  is  voidable,  not  void.  But  this  case  would  not  be 
received  elsewhere,  nor  should  it  be  at  home,  as  of  much  weight ; 
because,  though  the  court  is  able,  it  did  not  have  before  it  either 
the  authorities  or  the  i-easoning  which  would  conduct  to  the  con- 
trary conclusion ;  and  the  judges  even  deemed  that  such  is  the 
doctrine  of  the  common  law,  not  being  aware  that  there  is  any 
contrary  doctrine  in  the  books.     But,  — 

In  Reason,  —  the  court  should  hesitate,  even  if  the  provision  of 
the  first  section  did  not  exist,  to  confer  the  marriage  status  on 
one  who  could  not  consent,  to  divest  such  person  of  property,  to 
change  the  rights  of  third  persons  who  bore  no  part  in  the  trans- 
action, and  to  make  the  highest  and  holiest  institution  of  society 
a  foot-ball  to  be  driven  by  insane  freaks  wherever  it  might 
chance.  It  is  impossible  to  imagine  that  any  legislature  ever 
intended  such  a  thing:  hence  the  courts  should  seek  for  some 
other  construction  of  the  statute.* 

§  93.  A  more  Oeneral  Provision.  —  We  find  in  some  of  the 
States  another  similar  statutory  provision,  which,  not  attempting 
an  accurate  history  of  it,  apparently  originated  in  New  York.* 
In  Wisconsin,  it  is,  or  was,  in  the  following  words :  "  When 
either  of  the  parties  to  a  marriage,  for  want  of  age  or  understand- 
ing, shall  be  incapable  of  assenting  thereto,  or  when  the  consent 
of  either  party  shall  have  been  obtained  by  force  or  fraud,  and 
there  shall  have  been  no  subsequent  voluntary  cohabitation  of 

1  Wiser  v.  Lockwood,  42  Vt.  720.  .  *  More  ezactiy  as  to  what  it  shooljl 

*  "  Want  of  Mental  Capacity/'  com-    be,  see  post,  §  05. 
mendng  post,  §  124«  «  2  Kent  Com.  77. 
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the  parties,  the  marriage  shall  be  void  from  the  time  its  nullity 
shall  be  declared  by  a  court  of  competent  authority."  ^  We  have 
no  judicial  expositions  of  this  strange  enactment,  —  certainly  as 
strange  and  blind  as  the  one  just  quoted  from  Massachusetts, 
and  quite  analogous  to  the  one  from  Virginia.  Does  it  make 
people  married  without  their  consent  ?  If  a  ruffian  robs  a 
•/oman  of  her  jewelry,  he  gains  thereby  no  title  to  it ;  but,  if  he 
holds  her  by  the  throat  while  words  of  marriage  arc  said  oyer 
her,  does  he  then  become  legally  invested  with  all  her  personal 
property  ?  Must  she  be  regarded  as  his  wife,  till  she  brings  him 
into  court  and  proves  her  want  of  consent?  And  even  then  does 
she  take  his  name,  and  does  she  recover  back  her  property  only 
if  the  court  reinvests  the  title  in  her?  And  if  she  dies  before 
sentence  dissolving  the  marriage  (the  sentence  not  being  one  of 
nullity),  does  her  personal  estate  remain  vested  in  him,  to  the 
exclusion  of  those  who  would  otherwise  be  her  legal  representa- 
tives, and  is  he  entitled  to  take  out  administration  ?  Perhaps 
this  statute  may  be  construed  as  merely  a  re-enactment  of  the 
common-law  doctrine,  that  judicial  sentences  of  nullity  of  mar- 
riage are  conclusive  on  strangers  as  well  as  parties  and  privies. 

§  94.  Contlnuod.  —  But  evidently  this  statute  was  written, 
enacted,  and  re-enacted  without  any  accurate  apprehension,  by 
those  concerned,  of  the  subject  to  which  it  relates.  Such  a  thing 
is  not  surprising  when  we  consider  the  small  amount  of  legal 
culture  which  the  subject  of  marriage  and  divorce  had  formerly 
received,  either  in  the  United  States  or  in  England,  out  of  the 
ranks  of  the  practitioners  and  judges  of  the  ecclesiastical  courts, 
where  all  direct  jurisdiction  over  the  subject  resided.  Even  Pro- 
fessor Greenleaf,  one  of  our  most  accomplished  law  writers,  has 
fallen  into  the  inaccuracy  of  apparently  laying  down  the  rule, 
that,  whenever  a  marriage  is  sought  to  be  ^'  invalidated  on  the 
ground  of  want  of  consent,  the  subject  must  have  been  investi- 
gated and  the  fact  established  in  a  suit  instituted  for  the  purpose 
of  annulling  the  marriage,"  or  it  will  be  held  good.*  This  propo- 
sition is  plainly  unsupported  by  reason  or  authority,  and  espe- 
cially unsustained  by  the  authorities  he  cites.  We  have  already 
seen,  that  consent  is  the  essence  of  marris^e,  without  which  it 
cannot  exist.  No  government,  which  should  compel  into  matri- 
mony people  who  did  not  consent,  would  be  endured.    And  the 

1  VTisconsin  R.  a  of  1868,  c.  Ill,  {2.  *  2  Greenl.  Et.  §  484^  not*. 
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giving  of  the  right  to  a  divorce,  on  a  judicial  proceeding  insti- 
tuted for  the  purpose,  is  but  a  partial  and  inadequate  recom* 
pense  for  the  wrong.^  But  this  particular  question,  as  pertaining 
to  the  unwritten  law,  we  shall  examine  in  another  place,  where 
we  shall  also  discover,  that  even  of  late  some  judges  have  seen 
things  only  mistily  on  this  subject' 

§  95.  Farther  m  to  Foregoing  Btatutee.  —  When,  to  assist  in  the 
interpretation  of  statutes  like  those  of  Wisconsin  and  Massar 
chusetts,  we  look  into  the  common  law,  we  find,  as  already  men- 
tioned,' and  as  we  shall  see  further  in  subsequent  pages,  that 
never  under  the  common  law  is  marriage  as  a  status  imposed  on 
parties  not  consenting  to  accept  it.  This  principle  runs  through 
the  entire  extent  of  that  unwritten  law  which  our  forefathers 
brought  hither  from  the  mother  country.  It  radiates,  too,  through 
all  the  domains  of  our  reason.  It  is  a  principle  to  which  the 
world  long  ago  assented,  and  which  no  man  yet  has  appeared, 
either  in  this  country  or  any  other,  with  enough  of  folly  to  deny. 
And  if  a  modem  legislature  really  meant  to  overturn  it,  the 
intent  would  be  announced,  in  words  not  only  competent,  but 
standing  in  such  a  connection  as  to  admonish  us  that  here,  in 
this  place,  reason  was  deliberately  buried  and  folly  was  galvan- 
ized into  life.  Therefore  neither  the  Massachusetts  nor  the  Wis- 
consin statute  should  be  construed  to  mean  what  its  terms  import 
But,  — 

True  Interpretation  in  Maesaohnsetts.  —  In  Massachusetts,  as, 
during  the  life  of  the  insane  parties,  a  proceeding  may  be  insti- 
tuted to  set  aside  the  marriage  by  reason  of  the  insanity,  the 
second  section  above  quoted  should  be  holden  to  require  it, 
whenever  one  undertakes,  in  their  lifetime,  to  deny  the  marriage. 
On  the  other  hand,  as  no  such  direct  proceeding  can  be  had  after 
the  death  of  a  party,  such  death  should  be  holden  to  entitle  any 
person  interested  to  deny  the  consent,  —  in  other  words,  to  deny 
the  marriage,  —  when  the  question  comes  up  collaterally.  And, 
as  observed  by  a  Massachusetts  judge  before  the  statute  was 
enacted :  ^^  If  it  would  be  hard  that  the  issue  of  such  marriages 
should  be  deemed  bastards,  it  would  be  as  much  so  that  human 

1  And  fee  1  Hawk.  P.  C  Oth  ed.  p.         >  See  post,  §  105, 125,  ISO. 
172,  §  9,  note ;  Wells  v.  Fletcher,  6  Gar.         •  Ante,  §  8, 12, 19. 
&P.  12;  WeUs  v.  Fisher,  1  Mood/  & B. 
99. 
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beings  without  reason,  or  their  families,  should  be  the  victims  of 

the  artifice  of  desperate  persons,  who  might  be  willing  to  specu- 
late on  their  misfortunes."  ^    And  — 

In  Wisoonsin. —  The  Wisconsin  statute  should  receive  a  like 
interpretation ;  so  far,  at  least,  as  to  prevent  parties  from  being 

held  by  the  law  as  married  when  they  had  not  consented  to  mat- 
rimony, and  to  preserve  unimpaired  by  the  freaks  of  an  insane 
mind  the  property  interests  of  third  peraons.^ 

^  Parker,  C.  J.,  in  Middleborongh  v.  is  not  easy  to  conceal  so  great  a  fact  as 
Bochester,  12  Mass.  803, 865.  There  is  a  this  under  a  name.  The  statute  does  not 
single  Massachusetts  case  in  which  this  say  anj  thing  about  rules  of  evidence.; 
statute  passed  under  the  review  of  the  and,  whether  we  use  one  term  or  another, 
court.  After  the  death  of  a  party  to  a  if,  in  the  case  Just  supposed,  — a  case,  lei 
supposed  marriage,  the  question  of  its  it  be  understood,  in  which  the  idiocy  is 
validity  came  up  collaterally  in  a  pauper  palpable,  just  as  palpable  as  the  exist- 
cause.  Proof  was  offered  that  one  of  the  ence  of  the  person  herself, —  "the  validity 
parties  to  the  marriage  was  insane  at  the  of  the  marriage  shall  not  be  questioned," 
time  of  its  solemnization  ;  but  the  judge  then  has  the  legislature  imposed  the  mar- 
refused  to  admit  it,  and  the  whole  court  riage  status  on  an  idiot  who  could  not 
sustained  this  ruling.  The  marriage  had  consent,  and  who  did  not  consent ;  and 
been  celebrated  prior  to  the  enactment  of  has  conferred  riches  on  a  villain,  in  re- 
the  statute,  and  the  point  taken  by  the  ward  for  the  practice,  by  the  most  base 
objecting  counsel  was,  that  either  the  and  deliasing  means,  of  his  art.  Is  it  the 
statute  was  not  meant  to  be  applied  to  a  true  legal  interpretation  that  the  legisla- 
pre-existing  marriage,  or,  if  it  was,  it  was  ture  meant  this  ?  The  construction  ap- 
for  this  cause  unconstitutional.  Goshen  parently  given  by  the  court  to  the  second 
V,  Richmond,  4  Allen,  458,  460.  I  have  section  proceeds  necessarily  on  the  aa- 
no  hesitation  in  concurring  in  the  opinion  sumption  that  the  language  used  in  the 
which  overruled  this  particular  twofold  first  section  does  not  convey  the  just 
objection.  But  the  question  in  our  text  legislative  intent ;  this  language  is  bent 
remains,  as  one,  if  not  of  constitutional  out  of  its  plain  and  obvious  sense  In  order 
law,  still  of  statutory  interpretation,  to  give  meaning  to  the  second  section. 
Let  us  put  the  bald  case  of  a  man  pro-  Why,  then,  since  we  find  the  legislap 
curing  the  marriage  ceremony  to  be  ture  here  employing  words  inaccurately, 
performed  between  himself  and  a  rich  should  we  cast  the  whole  burden  on  the 
woman,  confessedly  an  idiot,  with  whom  first  section,  bending  its  words  from  their 
he  never  cohabits  for  a  day;  she  dies,  legitimate  meaning,  in  order  to  let  the 
the  fact  of  this  mockery  of  marriage  words  of  the  second  section  stand  ujuighf, 
being  unknown  to  her  friends,  so  that  no  where  the  effect  is  to  reach  a  result  which, 
measures  were  taken  in  her  lifetime  to  if  the  legislature  was  composed  of  sane 
set  it  aside;  or,  the  fact  being  known  to  men,  it  could  not  possibly  have  intended 9 
them,  and  measures  being  taken,  she  dies  Again,  is  it  constitutional  thus  to  take 
before  the  cause  reaches  a  flnM  judg-  from  an  honest  woman  property  which 
ment;  and  he  conies  into  court  and  claims  has  vested  in  her,  and  vest  it  in  a  die 
all  her  property,  as  her  husband,  by  vir-  honest  man  ?  If  our  constitutions  do  not 
jtue  of  marital  rights,  —  does  this  statute  forbid  this,  it  Is  diflcult  to  discover  an^ 
so  operate  as  to  give  him  the  property  1  rights  of  property  which  they  do  protect 
Said  Metcalf,  J.,  in  the  case  just  cited,  *  See  Brown  v,  Westbrook,  27  6a 
'*  The  purpose  of  the  statute  was  to  alter  102,  referred  to  also  in  a  note  to  the  6exi 
the  law  of  evidence  on  a  single  subject,  section ;  yet  this  case  does  not  much  ilia 
by  making  inadmissible  certain  proofs  mine  the  subject, 
which  were  before  admissible."    But  it 
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§  95  a.  Furthet  of  eofnbining  the  Unwritten  Law  with  the  StaJt^ 
,  utes  in  their  Interpretation :  — 

Condonation.  —  In  further  illustration  of  the  doctrine  that  mar^ 
riage  and  divorce  statutes  must,  like  all  others,  be  construed  in 
combination  with  the  unwritten  law,  and  in  accord  therewith,^ 
we  may  refer  to  20  &  21  Vict.  c.  85,  §  SO,  already  copied  into  a 
note.^  It  defeats  the  divorce  suit  if  the  plaintiff  *^  has  condoned 
the  adultery  complained  of."  A  defendant,  thereupon,  proved 
condonation,  thus  bringing  his  case  fully  within  the  statutory 
terms.  But  it  appeared  also  that  afterward  he  had  been  guilty 
of  conduct  which,  according  to  the  practice  prevailing  in  the 
ecclesiastical  court  before  the  statute  was  passed,  would  have 
revived  the  adultery  thus  condoned.  Was  it,  therefore,  revived 
under  the  statute?  The  court  held  that  it  was.  ^' Condona- 
tion," said  the  learned  judge,  '*  is  strictly  a  technical  word.  It 
had  its  origin,  and  as  far  as  I  know  its  entire  use,  in  the  ecclesi*' 
astical  coui-ts,  and  it  means  '  forgiveness  with  a  condition.^  The 
statute  sajrs,  that,  if  the  petitioner  has  condoned,  that  is,  has  con-' 
ditionally  forgiven,  the  adultery  complained  of,  the  petition  shall 
be  dismissed.  ...  I  think  the  statute  means,  not  that  the  peti- 
tioner shall  be  barred  of  her  remedy  if  she  has  ever  condoned, 
but  that  she  shall  be  barred  of  her  remedy  if  the  condonation  is 
still  existing."  * 

§  96.  Breaking  Marriage  Bond,  or  declaring  its  Non-ealstenoe — 
(Valid  or  Voidable).  —  Some  of  our  statutes,  as  in  Massachusetts,^ 
provide,  that  ^^  a  divorce  from  the  bond  of  matrimony  may  be 
decreed  for  adultery  or  impotenctf  of  either  party."  Now,  by  the 
unwritten  law,  impotency,  to  be  a  ground  of  divorce,  must  exist 
at  the  time  of  the  marriage ;  and  it  renders  it  voidable,  not  void.^ 
Adultery,  on  the  other  hand,  if  it  transpired  anterior  to  the  mar- 
riage, is  no  cause  for  divorce ;  to  be  such,  it  must  be  committed 
against  the  marriage,  after  its  celebration ;  and  the  sentence 
divorcing  the  parties  therefor  annuls  the  marriage  from  the  time 
'when  it  is  pronounced,  while  the  sentence  of  divorce  for  impo« 
tency  declares  it  to  have  been  originally  void,  and  never  of  any 
legal  effect.    Adopting,  therefore,  the  rule  of  construing  statutes 

1  Ante,{00;  pott,§146;  BiihopStat  *  Dent  r.  Dent,  4  Swab.  &  T.  105, 107^ 
Crimes,  §  88, 119.  108. 

s  Ante,  §  66,  note.  *  Mfts«.  Gen.  Stati.  c.  107,  §  0. 

•  Post,  S  SS9, 
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to  harmonize  with  the  common  law,^  we  have  the  result,  that,  in 
Massachusetts,  notwithstanding  the  statutory  terms,  impotency 
and  adulteiy  are  dissimilar  in  their  natures  and  consequences,  — 
the  former  rendering  the  marriage  voidable,  therefore  liable  to  be 
adjudged  to  hare  been  void  from  the  beginning,  while,  until  sen- 
tence rendered,  it  is  legally  good ;  and  the  latter  being  a  breach 
of  matrimonial  duty  justifying  a  judicial  sentence  dissolving  it 
only  from  the  time  of  sentence  rendered.^ 

Prinolple  of  Many  AppUoatlons.  —  This  principle  of  interpreta* 
tion  will  assist  us  to  understand  many  other  statutes,  which,  did 
we  not  regard  the  common  law  of  the  subject,  would  be  blind  in 
their  meaning.  Well  has  Lord  Coke  said :  ^^  To  know  what  the 
common  law  was  before  the  making  of  any  statute  is  the  very 
lock  and  key  to  set  open  the  windows  of  the  statute."  ^ 

§  97.  Issue  of  Void  Marriage  —  ("  Consanguinity  or  Affinity  ").  — 
One  of  the  familiar  common-law  consequences  of  a  void  marriage 
is,  that,  whether  there  is  a  decree  of  nullity  or  not,  the  issue  are 
illegitimate.^  Now,  by  §  1  of  a  Massachusetts  statute  already 
quoted,*^  a  marriage  between  parties  of  too  near  consanguinity  or 
affinity  is  "void  without  any  decree  of  divorce  or  other  legal 
process."  Hence,  if  this  were  all  the  statute,  the  children  are 
plainly  bastards,  whether  the  parents  are  formally  divorced  or 
not.  But  §  28  provides,  that  "  the  issue  of  a  marriage  dissolved 
by  a  divorce  or  sentence  of  nullity  on  account  of  consanguinity 
or  affinity  between  the  parties  shall  be  deemed  to  be  illegitimate." 
Why  this  superfluous  provision,  applicable  only  where  the  mar* 
riage  of  the  parents  has  been  judicially  declared  null  ?  The  tm- 
plication  would  seem  to  be,  that,  where  there  has  been  no 
sentence  of  nullity,  the  children  will  be  legitimate,  though  the 
marriage  of  the  parents  was  void.  It  is  so  at  common  law  in  a 
case  forbidden  by  reason  of  consanguinity  or  affinity ;  because, 
at  common  law,  such  a  marriage  is  only  voidable.®  And  it  is  so 
under  this  statute  if  the  maxim  Expre%9io  uniu%  est  exdusio 
alterius  ^  is  applicable.  But  this  maxim  is  not  usually  permitted 
BO  great  a  force  as  thus  to  overturn  a  rule  fundamental  in  the  law 

1  AQte,  §  90, 06  a.  «  Pott,  §  106;  Vol.  n.  §  600;  Fiant «. 

*  See,  as  perhaps  iUnstrating  these  Taylor,  7  H.  &  N.  211 ;  In  Goods  of  fiina* 
Tiews,  Basconib  v.  Bascomb,  6  Fost  N.  H.    ley,  2  Swab.  &  T.  401. 

267.    Bat  see  Brown  v.  Westbrook,  27         *  Ante,  §  01. 
Ga.  102.    And  see  post»  §  120, 137, 830  a.         •  Post,  §  116,  82a 

•  2  Inst.  308.  7  Bishop  Stat.  Crimei,  {  24a 
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by  a  mere  implication.  Hence  the  common-law  rule,  that  the 
issue  of  void  marriages  are  in  all  circumstances  illegitimate,  can- 
not, in  reason,  be  deemed  to  have  been  overthrown  by  this  stat- 
ute, which  simply  affirms  it  only  in  part.  For,  since  the  law 
holds  the  parents  not  to  be  in  wedlock,  how  can  we  deem  the 
children  bom  out  of  wedlock  to  be  entitled  to  the  same  rights  as 
if  bom  within,  unless  the  statute,  by  some  direct  words,  not  by 
a  mere  omission  of  worda»  makes  them  so  ? 

§  98.    Whether  Divorce  Statutes  apply  to  Patt  Transactions :  — 

Sbewhere.  —  Whether  or  not  it  is  in  violation  of  our  constitu- 
tions to  authorize,  by  ^a  general  statute,  the  divorcing  of  parties 
for  acts  which  were  not  grounds  for  divorce  when  performed,  is 
a  question  to  be  considered  in  a  chapter  further  on.^  Assuming 
this  to  be  competent,  — 

Here.  —  We  are  in  this  place  to  Inquire  how,  in  respect  of  past 
transactions,  our  divorce  statutes  are  to  be  interpreted. 

§  99.  In  Oeneral  of  Interpreting  Statntee  retrospectively.  —  The 
main  purpose  of  making  laws  being  to  provide  rules  for  the 
future,  and  it  being  under  our  constitutions  incompetent  in  some 
things  to  affect  thereby  the  past,  the  greater  number  of  the  stat- 
utes on  the  various  subjects  of  legislation  are  in  terms  or  by  in- 
terpretation applicable  only  to  what  occurs  subsequently  to  their 
enactment.^  But  there  are  circumstances  wherein  retrospective 
laws  are  just,  proper,  and  common.  And  though  statutes  are 
not  generally  interpreted  retrospectively,  they  sometimes  are, 
even  where  their  words  are  in  form  to  give  no  indication  whether 
the  legislature  so  intended  or  not.^    Now,  — 

Am  to  Divorce  Statntes.  —  Whether  statutes  merely  authorizing 
divorce  for  specified  causes  shall,  in  the  absence  of  controlling 
words,  be  construed  as  applying  to  wrongs  already  done,  is  a 
question  on  which  apparently  judicial  opinion  is  divided,  with, 
perhaps  the  majority  of  the  cases  inclining  to  the  negative.^  Let 
OS  look  at  —     ' 


1  Po»t,  S  696  et  seq. 

s  Bishop  Stat.  Crime*,  §  82,  84,  85. 

s  lb. ;  Adams  v.  Chaplin,  1  Hill  Ch. 
266;  lOnton  v,  Hinton,  PhilUps,  410; 
Beg.  9.  Vine,  Law  Bep.  10  Q.  B.  196; 
Wright  9.  Hale,  6  H.  &  N.  227 ;  Kimbray 
V.  Draper,  Law  Bep.  8  Q.  B.  160;  The 
Ironsides,  LoshingtoD,  468 ;  Baj  v.  Gage, 
86  Barb.  447. 


*  Janris  v.  Janris,  8  Edw.  Ch.  462; 
Bherbome  v.  Sherburne,  6  Greenl.  210; 
Given  v.  Marr,  27  Maine,  212 ;  Scott  «. 
Scott,  6  Ohio,  534 ;  Hunt  v.  Hunt,  9  Hun, 
622.  See  also  Head  v.  Ward,  1  J.  J. 
Mar.  280;  Briggs  v,  Hubbard,  19  Vt  86-; 
Miller  0.  Commonwealth,  5  Watto  &  8. 
488;  Fulta  r.  Fox,  9  B.  Monr.  499;  Th$ 
State  9.  DeatoD,  66  N.  C.  496. 
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Borne  of  the  Cases.  —  A  proyision  '^  that  divorces  from  the  bands 
of  matrimony  shall  be  decreed  in  case  either  of  the  parties  shall 
wilfully  desert  the  other"  for  a  period  specified,  was  held  to 
apply  only  where  the  entire  desertion  occurred  subsequently  to 
its  becoming  a  law.^  And  under  the  words  ^^  from  and  after  the 
passage  of  this  act  the  following  shall  be  the  grounds  or  legal 
principles  upon  which  divorces  from  the  bond  of  matrimony  shall 
be  granted,"  proceeding  to  make  cruel  treatment  one  of  the 
grouads,  the  Georgia  court  held,  that,  to  bring  a  case  within  the 
statute,  the  cruel  treatment  should  have  been  inflicted  subse- 
quently to  its  enactment.^  In  Iowa,  under  a  statute  authorizing 
divorce  for  desertion  during  a  given  period,  it  was  adjudged  thatt 
if  the  full  statutory  term  has  elapsed  since  the  statute  was  passed* 
it  is  no  objection  that  the  desertion  in  fact  began  before.  Said 
Wright,  C.  J. :  ^^  When  the  cause  called  for  by  the  statute  is  a 
continuing  one,  although  it  may  have  begun  before  the  enact- 
ment of  the  statute,  yet,  if  it  be  continued,  after  the  passage,  the 
period  required  therein,  this  is  sufficient,  and  the  case  comes 
within  the  act.  In  such  a  case,  it  is  the  future  and  not  the  past 
act  which  becomes  the  offence."'  In  New  Hampshire,  a  pro* 
vision,  ^Hhat  divorces  from  the  bonds  of  matrimony  shall  be 
decreed  in  favor  of  the  innocent  party,  when  the  other  shall  be 
convicted  of  a  felony  and  actually  imprisoned  for  the  same,"  was 
construed  not  to  authorize  a  divorce  where  the  conviction  and 
imprisonment  took  place  before  its  enactment.*  On  the  other 
hand,  — 

§  100.  Other  Cases.  —  Where,  in  Massachusetts,  it  was  first 
enacted  in  1838,  that  ^^  a  divorce  from  the  bond  of  matrimony 
may  be  decreed  in  favor  of  either  party,  whom  the  other  shall 
have  wilfully  and  utterly  deserted  for  the  term  of  five  years  con- 
secutively, and  without  the  consent  of  the  party  deserted,"  '  the 
uniform  practice  was  to  grant  it  equally  for  prior  as  for  sub 
sequent  desertion.  And  a  statute  of  the  same  State  having 
declared,  ^Hhat,  when  any  woman  shall  hereafter  be  divorced 
from  the  bond  of  matrimony  for  the  cause  of  adultery  committed 
by  the  husband,  •  .  •  the  court,  by  whom  such  divorce  may  be 

1  Sut  of  Maine,  1829,  c.  440;  Sher-  265.    And  see  Giles  v.  Giles,  22  ICinn. 

bume  V.  Sherburne,  6  Greenl.  210.  S4S. 

s  Stat  of  1850  ;  Backholts  v.  Buck-         *  Greenlaw  v.  Greenlaw,  12  N.  H.  200. 
bolts,  24  Ga.  238.    See  ante,  §  70.  *  Mass.  Stat.  1838,  c.  126,  §  1 ;  Stevena 

*  McCranejr  v,  McCraae/,  5  Iowa,  282,  v.  Steyens,  1  Met.  279. 
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decreed,  shall  have  power  to  assign  to  her  for  her  own  use  all 
the  personal  estate  which  the  husband  hath  received  by  reason 
of  the  marriage,  or  such  part  thereof  as  shall  be  just  and  reason- 
able," this  was  held  applicable  as  well  where  the  adultery  was 
before  as  after  its  passage.^  So,  in  Wisconsin,  a  statute  author- 
izing divorce  "  whenever  the  husband  and  wife  shall  have  volun- 
tarily lived  entirely  separate  for  the  space  of  five  years  next 
preceding  "  the  bringing  of  the  suit,  was  applied  where  the  five 
years  had  partly  elapsed  before  its  enactment.  "This  law," 
observed  Cole,  J.  "  establishes  a  new  ground  of  divorce,  and  is 
based  upon  the  principle  that,  where  husband  and  wife  have 
voluntarily  lived, entirely  separate  for  a  period  of  five  years,  the 
interest  of  society  and  public  morality,  as  well  as  the  good  of 
the  parties  themselves,  will  be  best  promoted  by  a  dissolution  of 
the  marriage  relation.  There  is  nothing  in  the  language  of  this 
statute  which  would  seem  to  require  that  the  five  years'  separa- 
tion must  have  occurred  after  the  law  took  effect,  and  we  must 
presume  that  it  was  intended  to  apply  to  present  separations  as 
well  as  future  ones."  ^ 

§  101.  Further  of  the  Cases  and  Dootrine.  —  If  we  carefully 
examine  the  language  of  those  statutes  which  were  held  not  to 
apply  to  pre-existing  transactions,  we  shall  see,  that,  in  most  of 
them,  this  conclusion  is  derivable,  as  matter  of  legislative  intent, 
from  the  words  employed.  Thus,  when  "  either  of  the  parties 
ihall  wilfully  desert^'*  *'  shall  be  convicted  of  felony,"  and  the  like, 
—  these  words  point  to  future  transactions.^  But,  in  reason, 
where  the  enactment  must  be  interpreted,  it  should  not  be  so 
restricted ;  because  marriage  is  a  concern  of  public  interest,  and 
its  dissolution  should  be  permitted  when,  and  onl}"-  when,  the 
public  good  will  be  thereby  subserved.  If,  for  the  public  good, 
the  bond  between  parties  living  separate  on  account  of  the  adul- 
tery, the  cruelty,  or  the  desertion  of  one  of  them  ought  to  be 
dissolved  and  the  innocent  one  or  both  be  permitted  to  remarry, 
it  is  wholly  immaterial  whether  the  delictum  occurred  before  or 
after  the  legislative  declaration  of  this  truth ;  for  the  same  rea- 
sons apply  to  the  one  case  as  to  the  other.^    Nor  is  there  a 

1  West  V,  West,  2  Mass.  223.  drews  t;.  Russell.  7  Blackf.  474;  Miller  v. 

s  Cole  V.  Cole,  27  Wis.  631,  534.  Moore,  1  £.  D.  Smith,  739;  Bronson  v. 

*  And  see  Cook  v.  Sexton,  70  N.  C.  Newberry,  2  Doug.  Mich.  38;  Qoshen  v. 
906.  Richmond,  4  Allen,  468,  obseryed  upoi^ 

*  See,  as  illustrating  this  doctrine,.An-  ante,  §  05,  note. 
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private  wrong  inflicted  on  the  divorced  party  in  the  one  case 
more  than  in  the  other.  The  delictum  was,  before  the  statute, 
as  truly  as  after,  a  breach  of  the  conjugal  duties  to  which  the 
party  guilty  of  it  pledged  himself  at  the  marriage ;  and,  justly 
viewed,  the  statute  of  divorce  was  merely  a  new  remedy  for  the 
wrong.  And  the  general  rule,  as  derived  alike  from  other  classes 
of  cases  ^  and  from  these,'  extends  a  statute  providing  a  new 
remedy  or  procedure  to  past  transactions  the  same  as  to  future 
ones.  .  Thus,  — 

"Writ  of  Srror.  —  Where  it  was  provided,  that,  **  whenever  a 
final  judgment  in  any  criminal  case  shall  be  reversed  by  the 
Supreme  Judicial  Court  upon  a  writ  of  error  on  account  of  error 
in  the  sentence,  the  court  may  render  such  judgment  therein  as 
should  have  been  rendered,  or  may  remand  the  case  for  that  pur- 
pose to  the  court  before  which  the  conviction  was  had,"  —  this 
was  construed  to  apply  to  judgments  pronounced  before  it  was 
passed ;  and  such  application  was  deemed  no  violation  either  of 
any  constitutional  provision,  or  of  any  natural  right.^  And,  quite 
within  the  present  reasoning,  — 

Age  of  Majority.  —  It  being  enacted  "  that  every  female  under 
the  age  of  twenty-one  years,  who  shall  marry  in  accordance  with 
the  laws  of  the  State,  shall,  fi'om  and  after  the  time  of  such  mar* 
riage,  be  deemed  to  be  of  full  age,"  —  a  matter  pertaining,  though 
not  to  the  status  of  matrimony,  to  the  similar  one  represented  by 
the  word  majority,  —  "  and  shall  have  all  the  rights  and  privi* 
leges  to  which  she  would  have  been  entitled  had  she  been  at  the 
time  of  her  marriage  of  full  age,"  —  the  court  applied  the  pro- 
vision to  female  minors  married  before  its  passage.^  It  was 
expressive,  like  a  divorce  statute,  of  the  legislative  judgment 
concerning  parties  standing  in  the  situation  indicated ;  and,  in 
reason,  it  was  wholly  immaterial  whether  the  situation  was 
created  before  the  statute,  or  the  statute  before  the  situation. 
Hence,  — 

§  102.  The  Result  —  It  being  the  primary  object  of  the  divorce 
suit  to  regulate  the  order  of  society  and  purify  the  fountains  of 

1  Bishop  Sut  CrimeB,  §  S4, 175-177;  1  Abb.  Ap.  214 ;  Bigelow  v.  Bigelow,  108 
eatef  cited  ante,  f  99.  Mass.  88. 

9  Wales  0.  Wales,  119  Mass.  89;  Spar-  *  Mass.  Stat  1851,  c.  87;  Jacquins  v. 
hawkp.  Sparhawk,114Mas8.d55;  Elliott  Commonwealth,  9  Ciish.  279.  Yet  see 
#.  Elliott,  38  Md.  857;  Brewer  v.  Bowers,    Watkins  r.  Haight,  18  Johns.  138. 

«  Chubb  i;.  Johnson,  11  Texas,  409. 
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morality,  while  still  as  between  the  parties  it  is  a  private  contro- 
versy,^ —  and  the  proceeding  bfeing  in  the  highest  degree  reme- 
dial, so  that  the  spirit  and  reason  of  the  divorce  statutes  should 
be  pre-eminently  the  guides  to  their  interpretation,  —  we  should, 
in  all  cases  where  the  legislative  intent  is  not  plain  in  the  words, 
prefer  the  construction  which  makes  the  statute  applicable  to 
past  offences,  the  same  as  to  future.     Again,  — 

§  103.  New  JnriBdiotioii  over  Old  Cause.  —  A  fortiori^  where  the 
statute,  instead  of  creating  a  new  cause  of  divorce,  gives  a  new 
jurisdiction  over  an  old,  —  a  question  plainly  of  procedure  alone, 
—  it  will  beyond  all  question  attach,  iii  the  absence  of  contrary 
words,  equally  to  a  past  transaction  as  to  a  future.^  This  would 
be  so  even  if  divorce  were  a  criminal  proceeding.^ 

§  104.  CoDBtltatloiial  Questioii.  —  As  already  said,^  the  question 
whether  it  violates  our  constitutions  to  make  these  statutes  retro* 
spective  is  for  a  chapter  further  on.  In  general  terms,  it  does 
not.* 

Other  Queetions  —  of  the  interpretation  of  marriage  and  divorce 
statutes  are  interspersed  through  the  remaining  discussions  of 
these  volmnes. 

1  Ante,  §  80;  Vol.  II.  ^§  230  et  seq.;         *  Bishop  Stat  CrimeB,  §  17&-18a 
Elwell  V,  Elwell,  32  Maine,  837.  «  Ante,  §  98. 

s  And    see    Gordon    o.   Gordon,   12         *  Carson  9.  Carson,  40  Missis.  349. 
Wright,  Pa.  22a ;  Bigelow  v.  Bigelow» 
108  Mass.  88. 
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IMPERFECTIONS  IN  THE  CONSTITUTION  OF  THE 

MARRIAGE. 


CHAPTER  VI. 

THE  DISTINCTION  OF  VOID  AND  YOIDABLB. 

§  104  a,  104  6.  Introduction. 
10&-111.  Nature  and  History  of  the  Distinction. 
112-115.   What  Marriages  are  Voidable,  what  Void. 
116-118.  Effect  of  a  Voidable  Marriage,  and  of  its  Dissolution. 
119, 120.  English  and  American  Statutes. 

§  104  a.  In  other  Branohes  of  Law.  —  The  distinction  of  void 
and  voidable  extends  through  the  entire  law.  Though  at  the 
first  impression  plain-,  it  is  found  on  examination  to  be  complex, 
uncertain,  and  variable.  The  diflBculty,  so  far  as  it  is  philologi- 
cal, arises  from  the  fact  that  the  language  furnishes  but  these  two 
words,  "void,'*  and  "  voidable,"  to  convey  a  considerable  number 
of  somewhat  diverse  ideas  and  grades  of  thought.^    Then,  — 

In  Marriage  Law.  —  In  the  law  of  marriage,  there  is  a  peculiar 
sort  of  voidable,  to  be  explained  in  this  chapter,  not  pertaining 
to  other  departments  of  the  law.  And,  for  clearness,  it  has  been 
common  for  judges  and  writers  discussing  this  subject  to  term  all 
marriages,  not  voidable  in  this  peculiar  way,  void ;  while  some 
of  them  are  truly  so,  and  others  are  voidable  in  the  sense  in 
which  the  word  is  used  in  other  branches  of  the  law.  This  form 
of  language,  though  it  promotes  perspicuity  in  one  way,  breeds 
confusion  in  another.  Finally,  not  all  express  themselves  thus ; 
but  some  denote  as  voidable  all  sorts  of  marriages  which  are  not 
void  as  the  two  words  are  employed  in  the  law  of  contracts. 

^  And  see  Bishop  Con.  §  161  et  seq. ;  v.  Brown,  60  N.  H.  638,  662 ;  Young  «• 
Kearney  v,  Vaughan,  60  Misso.  284,  287 ;  Billiter,  8  H.  L.  Cas.  682 ;  Billiter  v. 
HeyUi  V.  Carson,  10  Smith,  Pa.  81 ;  Brown    Young,  6  Ellis  &  B.  L 
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From  these  several  causes  the  confusion  has  become  great ;  and 
the  readers  of  our  books  can  understand  them  only  bj  noting 
carefully  in  what  sense  the  author,  in  each  particular  instance, 
uses  the  word.^ 

§  104  b.  How  Chapter  divided.  —  We  sha^l  consider,  I.  The 
Nature  and  History  of  the  Distinction  in  Marriage  Law  ; 
II.  What  Particular  Marriages  are  Voidable,  and  what  Void ; 
in.  Effect  of  a  Voidable  Marriage,  and  of  its  Dissolution ; 
IV.  Something  of  English  and  American  Statutes  relating  to 
this  Subject. 

I.  Z%«  Nature  and  Bi%tory  of  the  Distinction  in  Marriage  Law. 

§  105.  In  GeneraL  —  Speaking  in  general  terms,  and  disre- 
garding minor  distinctions,  as  in  definition  we  are  often  obliged 
to, — 

Void  Bffarriage  defined.  —  A  marriage  is  termed  void  when  it  is 
good  for  no  legal  purpose,  and  its  invalidity  may  be  maintained 
in  any  proceeding,  in  any  court,  between  any  parties,  whether  in 
the  lifetime  or  after  the  death  of  the  supposed  husband  and  wife, 
and  whether  the  question  arises  directly  or  collaterally.^ 

Voidable.  —  A  marriage  is  voidable  when  in  its  constitution 
there  is  an  imperfection  which  can  be  inquired  into  only,  during 
the  lifetime  of  both  of  the  parties,  in  a  proceeding  carried  on  for 
the  very  purpose  of  obtaining  a  sentence  declaring  it  null.* 
Until  set  aside,  it  is  practically  valid ;  when  set  aside,  it  is  ren« 
dered  void  from  the  beginning.* 

"Wiiat  imperfeotions.  —  In  the  absence  of  modern  statutes  which 
have  more  or  less  modified  the  original  doctrines  of  the  unwritten 
law,  the  canonical  impediments  to  marriage,  such  as  consanguin- 

1  For  an  instance  of  a  misnnderatand-  borough  v.  Rochester,  12  Mass.  363 ;  Higp* 

hig,  bj  a  court,  proceeding  from  a  want  gins  v.  Breen,  0  Misso.  493 ;   Smart  v. 

of  caution  as  to  tliis,  see  Tomppert  v.  Whaley,  6  Sm.  &  M.  308.    See  Lyles  v. 

Tonippert,  13  Bash,  326.  Bolles,  8  S.  C.  258. 

«  Shelford  Mar.  &  Div.  479, 480 ;  WU-         »  Shelford  Mar.  &  DIy.  483, 484 ;  1  BL 

son  V.  Brockley,  1  Phillim.  132 ;  Ferlat  v.  Com.  434 ;  Bonham  r.  Badglej,  2  GUman, 

Gojon,  Hopkins,  478, 493;  Hantz  r.  Sealy,  622;  CaveU  v.  Prince,  Law  Rep.  1  Ex. 

6  Binn.  405;  Gathings  v.  Williams,  5  Ire.  246 ;  White  v.  Lowe,  1  Redf.  370.    Com. 

487 ;   Hemming  v.  Price,  12  Mod.  432 ;  pare  with  Alexander  v.  Nelson,  42  Ala. 

Patterson  v,  Gaines,  6  How.  U.  S.  550,  462. 

592;  FomshiU  v.  Murray,  1  Bland,  479;         «  lb.;  Perry  v,  Terry,  2  Paige,  501; 

Mount  Holly  t.  Andover,  11  Vt.  226;  Aughtie  ».  Aughtie,  1  PliiUim.  20L 
Bawdon  v.  Rawdon,  28  Ala.  565;  Middle- 
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ity,  affinity,  and  impotence,  render  it  merely  voidable ;  the  civil 
impediments,  such  as  a  prior  marriage,  idiocy,  and  the  like,  usually 
render  it  void.^  But  more  exactly  how  this  is  we  shall  see  in 
other  connections. 

§  106.  SUtorical  View:  — 

BuentiaL  —  The  nature  of  the  distinction,  as  peculiar  to  mar- 
riage, can  be  truly  seen  only  in  the  light  of  its  history. 

Restricted  Jnrlfidlctloii  of  Common-law  Courts. — When,  in  ancient 
times,  the  ecclesiastical  courts  of  England  decided  causes  upon 
laws  derived  from  the  See  of  Rome  and  the  councils  of  the 
church,^  the  common-law  judges  were  presumed  to  have  no  knowl- 
edge of  those  peculiar  laws.  Consequently,  whenever  a  marriage 
(a  thing  of  ecclesiastical  control)  was  celebrated,  they  could  do 
no  otherwise  than  hold  it  valid ;  since  in  theory  they  knew  noth- 
ing of  the  legal  rules  entering  into  the  question.^  Hence,  for 
example,  a  prohibition  would  not  lie,  from  the  common  law  to 
the  ecclesiastical  tribunals,  to  prevent  the  latter  from  dissolving 
a  marriage  on  the  ground  of  canonical  impediments.^  And  we 
may  infer,  that,  in  all  cases  in  which  the  question  of  the  validity 
of  a  marriage  arose  in  the  common-law  courts,  and  was  not  re- 
ferred for  decision  to  the  spiritual,'  it  was  held  to  be  good,  unless 
some  civil  impediment  was  shown.     In  this  state  of  things,  — 

§  107.  Impediments  enlarged  —  (Consangalnity — AlBnity  —  Mere 
Carnal  Knowledge  —  Dispensations).  —  The  church  extended  the 
impediments  to  marriage  further  than  was  pleasing  to  the  people 
and  the  civil  power.  Consanguinity  and  affinity,  even  to  the 
seventh  degree  of  the  canonical  reckoning,  which  might  include 
the  fourteenth  degree  of  the  civil  law,  were  at  one  time  made 
obstructions  to  the  nuptials;  though  marriages  in  the  fourth 
canonical  degree,  contracted  between  infidels  who  were  afterward 


I  SheIfordMar.&I>iT.I54;  lBI.Com. 
434;  Rogers  Ec.  Law,  680,  tit.  Slarriage ; 
Elliott  V.  Gurr,  2  PhUlim.  16, 1  Eng.  Ec 
166»  168 ;  Rex  v.  Wroxton,  4  B.  &  Ad. 
640;  Jaques  v.  The  Public  Administra- 
tor, 1  Brad.  499;  Cavell  v.  Prince,  supra; 
Bowers  ».  Bowers,  10  Ricli.  Eq.  561. 

«  Ante,  §  61. 

*  This  is  pithily  illustrated  in  the  fol- 
lowing extract  from  a  letter  of  his  Holi- 
ness the  Pope,  to  the  King  of  Sardinia, 
dated  Sept.  19, 1862.    "  There  would  be," 
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he  sajs,  '^  a  reritable  usurpation  oTer  the 
legitimate  power,  if  the  civil  law  were  to 
pretend  to  know  and  judge  cases  in  which 
the  sacrament  of  marriage  has  been,  or 
has  not  been,  regularly  celebrated  bj  the 
church."  See  Pari.  Rep.  of  DIt.  Com. 
pub,  1863,  p.  77. 

^  Harrison  v.  Burwell,  Yaugh.  206; 
207,  213, 

ft  The  State  v.  Barefoot^  2  Bich.  209; 
Pojnter  Mar.  &  DIy.  167. 
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eonverted,  were  not  dissolved.^  And  an  aflSnitj,  nearly  equiva- 
lent to  consanguinity,  was  also  created  by  sexual  intercourse 
without  marriage  ;  so  that  a  person  guilty  of  fornication  could  not 
marry  one  related  to  the  partieeps  criminis  within  a  certain  part 
of  the  prohibited  degrees*^  These  impediments  seemed  not  the 
less  burdensome  to  the  more  conscientious  of  the  people,  though, 
as  an  o&et,  they  were  often  made  the  means  of  dissolving  uncon- 
genial marriages,  indissoluble  still  by  the  general  ecclesiastical 
law.  Persons  within  the  prohibited  degrees  might  be  permitted 
to  marry,  on  cause  shown,  by  special  dispensations,  the  granting 
of  which  is  said  to  have  brought  revenue  to  the  church.^ 

>  4  ReeTes  Hist.  Eng.  Law,  68 ;  Po3rn-  of  marriage/'    This  statute  was  af  ter- 

ter  Mar.  &  Dir.  09  et  seq.  ward,  in  part,  at  least,  repealed ;  bat,  as 

^  Bees   Cyc.  art.  Marriage  ;   Macq.  late  as  1861,  there  was  a  case  decided  hy 

Pari.  Fract.  476,  477;  Swinb.  Spousals,  the  Matrimonial  Court  in  England,  where- 

238.    In  a  modem  Scotch  case;,  this  kind  in  a  man  sought  to  avoid  his  marriage, 

of  affinity  was  denied.    Hamilton  v.  Wyl-  by  a  decree  of  nullity,  because,  before  its 

lie,  6  Scotch   Sess.  Cas.  new  ed.  668.  celebration,  he  had  carnally  known  his 

The  English  legislation,  as  to  it,  varied  wife's  mother.     Learned   counsel   con- 

from  time  to  time  during  the  reign  of  tended  for  him,  that  Stat.  28  Hen.  8,  c.  7, 

Henry  Yin.,  to  suit  the  changeful  domes-  was,  as  to  the  worda  above  quoted,  and 

tic  relations  of  this  monarch,  as  follows :  some  other  parts,  revived  subsequently 

Stat.  25  Hen.  8,  o.  22,  entitled  "  An  Act  to  the  repeal,  or,  if  it  was  not,  that  the 

concerning  the  King's  Succession,"  after  doctrine  ol  the  statute  should  be  incorpo- 

directing  within  what  degrees  marriages  rated  by  construction  into  32  Hen.  8, 

shall  be  disallowed,  has  this  clause :  §  14,  c.  38.    This  argument  was  based  on  a 

"  Provided  always,  that  the  article  in  very  respectable  show  of  authority,  but 

tills  act  contained  concerning   prohibi-  the  full  court  overruled  it,  declining  to 

tions  of   marriages  within  the  degrees  pronounce  the  marriage  void.    Cress  well, 

aforementioned  in  this  act,  shall  always  the  judge  ordinaiy,  stated  the  conclusion 

be  taken,  interpreted,  and  expounded  of  of  the  judges  to  be, "  that  the  28  Hen.  8, 

such  marriages  where   marriages  were  c.  7,  was  repealed  and  has  not  been  re- 

■olemnized  and  carnal   knowledge  was  vived,  and  that  the  32  Hen.  8,  c.  38, 

had,"  —  thus  excluding,  the  reader  per-  gives  the  rule  by  which  we  are  to  judge 

ceives,  the  affinity  created  by  mere  sexual  whether  parties  may  lawfully  marry  or 

commerce.    But  three  years  later,  the  not ;  and  that  rule  is, '  That  all  persons 

legislative  and  kingly  judgment  on  this  be  lawful  that  be  not  prohibited  by  God's 

question  came  into  complete  harmony  law  to  marry ;  and  that  no  reservation 

with  the  ecclesiastical ;  for  Stat.  28  Hen.  or  prohibition,  God's  law  except,  shall 

8,  c  7,  entitled  also  "  An  Act  concerning  trouble  or  impeach  any  marriage  without 

the  Succession  of  the  Crown,"  after  di-  the  LevitKcal  degrees.'    The  prohibitions 

recting,  like    the   previous  one,  within  described  in  the  18th  chapter  of  Leviticus 

what  degrees  marriages  should  not  be  seem  to  us  to  assume,  that  marriage  is 

celebrated,  provided,  §  10,  *'  that,  if  it  necessary  to  create  the  degree  of  affinity 

diance  aoy  man  to  know  carnally  any  which  makes  a  subsequent  marriage  niv 

woman,  that  then  all  and  singular  per-  lawful  on  the  ground  of  affinity."    Wing 

sons,  being  in  any  degree  of  consanguin-  9.  Taylor,  2  Swab.  &  T.  278,  207. 

ity  or  affinity  as  is  above  written  to  any  ^  4  Beeves  Hist  Eng.  Law,  59 ;  Ayl. 

of  the  parties  so  carnally  offending,  shall  Parer.  364.    See  also  the  preamble  to 

be  deemed  and  adjudged  to  be  within  tlie  Stat  32  Hen.  8,  c.  38. 
cases  and  limits  of  the  said  prohibitions 
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§  t08.  8tat  32  Hen.  B.  —  Ih  these  circumstances  was  enacted 
S2  Hen.  8,  c.  88,  which  lies  at  the  foondation  of  the  distinction 
of  void  and  voidable  in  marriage.^  So  much  of  it  as  concerns 
precontract  was  soon  repealed;^  but  the  rest  still  remains  as  a 
part  of  the  English  law,*  modified,  in  1835,  by  6  &  6  Will.  4, 
c.  54.*  No  reason  appears  why  it  should  not  be  deemed  common 
law  with  us,  and  it  plainly  is  such,'^  though  perhaps  not  encum- 
bered by  all  the  English  interpretations.  After  reciting  •  in 
the  preamble,  that  theretofore  "  the  usurped  power  of  the  bishop 
of  Rome  "  had  made  in  marriage  "  that  unlawful  which  by  God's 
word  is  lawful,"  —  that  many  married  persons,  after  cohabitation 
and  the  birth  of  children,  had  been  divorced  for  precontract,  — 
that  *^  by  reason  of  other  prohibitions  than  God's  law  admittetk, 
...  as  in  kindred  or  affinity  between  cousin-germans,  and  so 
to  fourth  and  fourth  degree,  [and  in]  carnal  knowledge  of  any 
of  the  same  kin  or  affinity  before  in  such  outward  degrees,  which 
[marriages]  else  were  lawful,  and  be  not  prohibited  by  God's 
law,"  many  married  persons  had  been  divorced,  —  that  "mar- 
riages have  been  brought  into  such  an  uncertainty  thereby  that 
no  marriage  could  be  so  surely  knit  and  bounden  but  it  should 
lie  in  either  of  the  parties'  power  and  arbiter,  casting  away  the 
fear  of  God,  by  means  and  compasses  to  prove  a  precontract^  a 
kindred  and  alliance,  or  a  carnal  knowledge,  to  defeat  the  same, 
and  so  under  the  pretence  of  these  allegations  afore  rehearsed 
to  live  all  the  days  of  their  lives  in  detestable  adultery,"  —  it 
enacts,  "  That  from,  &c.  [A.D.  1540],  all  and  every  such  mar- 
riages as  within  this  Church  of  England  shall  be  contracted 

1  See  post,  §  112,  note.  the  statute  1  &  2  Phil.  &  M.  c.  8,  and  that 

^  '*  This  statute  was  repealed  as  to  of  itself  would  have  reviyed  all  statutes 

precontracts  by  the  2  &  3  Edw.  6,  c.  23,  repealed  by  the  latter,  but  it  proceeds  in 

but   in    all   other   respects  confirmed."  express  terms  to  reriye  certain  statutes, 

Cresswell,  J.  in  Wing  v,  Taylor,  2  Swab,  and  amongst  others  the  statute  28  Hen. 

A  T.  278,  295.  8,  c.  10,  and  so  much  of  the  32  Hen.  8, 

*  In  Wing  t;. Taylor,  supra,  the  question  c.  38,  as  was  not  repealed  by  the  statute 

of  what  ones  of  these  early  English  stat-  2  &  3  Edw.  6,  c.  23."    p.  205.    See,  also, 

utes  are  still  in  force  is  very  fully  discussed,  post,  §  112 ,  note. 

As  to  32  Hen.  8,  c.  38,  Cresswell,  J.  says :  *  Post,  §  377. 

"  By  the  1  &  2  Phil.  &  M.  c.  8,  the  whole  »  Post,  §  120,  note,  314.    Kilty  men* 

of  tlie  statute  28  Hen.  8,  c.  10,  and  all  tions    this    among   the  British  statutes 

that  part  of  the  statute  28  Hen.  8,  c.  7,  found  applicable  in  Maryland,  but  its 

that  concemeth  a  prohibition  to  marry  place   was   early  supplied   by  colonial 

within  tlie  degrees  expressed  in  the  said  legislation.    Kilty  Rep.  Stats.  164. 

act,  and  tlie  32  Hen.  8,  c.  38,  were  re-  *  See  post,  §  112,  note, 
pealed.    The  statute  1  Eliz.  c.  1,  repealed 

88 


CHAP.  VI.] 


VOID  AND  VOIDABLE, 


§109 


between  lawful  persons  (as  by  this  act  we  declare  all  persons  to 
be  lawful  that  be  not  prohibited  by  God's  law  to  many),  .  .  • 
shall  be  .  .  .  deemed,  judged,  and  taken  to  be  lawful,  good, 
just,  and  indissoluble,  notwithstanding  any  precontract  or  pre 
contracts  of  matrimony  not  consummate  with  bodily  knowledge, 
&c.  And  that  no  reservation  or  prohibition,  God's  law  except, 
shall  trouble  or  impeach  any  marriage  without  the  Levitical 
degrees.  And  that  no  pei*son,  &c.  shall,  &c.  be  admitted  in  any 
of  the  spiritual  courts  ...  to  any  process,  plea,  or  allegation, 
contrary  to  this  aforesaid  act."  ^    Now,  — 

§  109.  Boolesiaatioal  and  Temporal  Jarisdictioxui.  —  As  the  tem- 
poral courts  were  supposed  always  competent  to  understand,  so 
likewise  they  exercised  the  jurisdiction  to  construe,  any  act  of 
Parliament,  to  whatever  subject  it  might  relate.  We  have  seen^ 
also,  that  they  had  authority  to  restrain  by  prohibition  the  spir- 
itual tribunals,  when  undertaking  to  exercise  a  jurisdiction 
beyond  their  proper  limits.  In  this  state  of  the  law,  a  conse- 
quence of  the  above  statute  of  Henry  VIII.  was  to  empower  the 
temporal  courts  to  interfere  by  prohibition,  whenever  the  spir- 
itual attempted  to  impeach  a  marriage  withatit  the  Levitical 
degrees  ;  that  is,  not  forbidden  bj'  "  God's  law."  ^  But  it  gave 
them  no  new  right  to  interpose  when  the  marriage  was  within 
those  degrees  ;  for  it  was  silent  as  to  whether  persons  within 
those  degrees  might  intermarry  or  not.*  Therefore  the  temporal 
courts  did  not,  subsequently  to  this  statute  more  than  before,^ 
undertake  to  say  a  mari'iage  was  void  by  reason  of  consanguin- 
ity, affinity,  or  other  canonical  impediment,  not  being  without 
the  Levitical  degrees.  Perhaps  they  might  have  held  it  void,  if 
incestuous  according  to  the  law  of  nature.®  To  this  proposition 
there  was  the  important  qualification,  that,  if  the  spiritual  courts 
imdertook  to  declare  a  marriage  void  for  a  canonical  infirmity 
after  the  death  of  ohe  of  the  parties,  the  temporal  interfered  by 


1  See  2  Inst  684  ;  Gibs.  Cod.  411. 
There  were  some  other  statutes  concern- 
ing marriage,  in  respect  to  consanguinity 
and  affinity,  passed  both  before  and  after 
Stat.  a2  Hen.  8,  c.  88 ;  but  they  are 
neither  important,  nor  material  to  the 
point  here  presented.  See  Shelf  ord  Mar. 
ft  Dir.  103  e(  seq.;  Wing  v.  Taylor, 
•apra. 

s  Ante,  §  6a 


»  Shelf  ord  Mar.  &  Dir.  166 ;  1  Woodd. 
Lect.  250 ;  Harrison  v.  Burwell,  Vaugh. 
206. 

«  Butler  V,  Gastrill,  Gilb.  Ch.  156. 
The  citation,  in  the  report  of  this  case, 
of  Stat.  88  Hen.  8,  c.  13,  is  doubtless  a 
misprint  for  32  Hen.  8,  c.  38,  there  being 
no  such  statute  as  the  former. 

»  Ante,  §  106, 107. 

•  Post,  $  117,  376. 
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prohibition ;  because,  tbey  said,  it  would  bastardize  and  disinherit 
the  issue,  who  could  not  so  well  defend  themselves  as  the  parties 
might  have  done ;  yet  still  they  allowed  the  spiritual  tribunals  to 
proceed  criminally  against  the  living  offender,  for  the  incest  only«^ 
Consequently,  — 

§  110.    The  Rastdt  <—  (For  Canonioal  Impediinenti  TOidable).  —  If 

the  reader  will  here  pause,  he  will  see  that  these  two  jurisdio- 
tions,  the  temporal  and  the  spiritual,  proceeding  as  thus  de* 
scribed  after  32  Hen.  8,  c.  88,  was  enacted,  must  necessarily  have 
produced,  where  there  was  a  canonical  impediment,  precisely 
what  we  have  termed  the  voidable  in  marriage.  For,  in  the 
flexible  foims  of  the  ecclesiastical  courts,  whenever,  during  the 
lifetime  of  both  of  the  parties,  any  inquiry  into  the  validity  of 
a  marriage  arose  there,  it  took  at  once  the  character  of  a  suit  for 
nullity ;  since  this  suit  need  neither  be  instituted  nor  carried  on 
by  one  of  the  parties  to  the  marriage,  it  being  equally  maintain- 
able by  any  person  having  an  interest  therein.*  Even  in  a  crimi- 
nal prosecution  for  incest,  in  which  the  office  of  the  judge  oould 
be  promoted  by  any  one,  the  maiTiage  would  be  declared  null.^ 
When,  on  the  other  hand,  the  question  of  the  validity  came 
before  the  lay  tribunals^  as  it  might  do  collaterally  but  never 
directly,  if  an  impediment  of  the  canonical  kind  were  alleged 
against  it,  they,  having  no  knowledge  of  the  canonical  laws,  and 
no  jurisdiction  to  inquire  into  the  impediment,  could  not  regard 
the  marriage  void  by  reason  of  it;  consequently,  the  fact  of  mar- 
riage appearing,  they  held  it,  for  the  purpose  of  the  trial,  good. 
And  if  the  spiritual  courts  undertook  to  dissolve  a  marriage  for 
auch  an  impediment  after  one  of  the  parties  was  dead,  the  tem- 
poral restrained  them,  as  just  said,  by  prohibition ;  while  they 
permitted  them  to  proceed  in  the  suit  for  nullity  during  the  life 
of  the  parties.  That  is,  merging  all  considerations  of  different 
tribunals,  if  the  matter  was  agitated  while  both  parties  were  liv« 
ing,  in  what  was  originally,  or  by  the  forms  of  procedure  became, 
a  suit  for  nullity,  the  marriage  was  pronounced  void ;  if  in  any 
other  form  dunng  their  joint  lives,  or  in  any  possible  form  after 
the  death  of  one  of  them,  it  was  held  to  be  good ;  and  this  course 

I  Baj  V.  Sherwood,  1  Curt.  Ec.  19S,  108;  Sherwood  v.  Bay,  1  Moore  P.  a 

199 ;  8  lost.  614 ;  Hinks  v.  Harris,  Carth.  863. 

271;  B.  a  nom.  Harris  0.  Hicks,  2  Salk.         *  Woodsv.  Woodfl^2CiirtBe.6ie,629^ 

648.  7  Eng.  Ec.  181, 187;  Chick  v.  Raniidalev 

s  Raj  V.  Sherwood  1  Curt  Ec  173,  1  Curt.  Ec.  84. 
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of  things  coincides  with  the  definition  already  given  of  a  void- 
able marriage.^  If  the  temporal  courts  had  possessed  the  juris* 
diction  to  decide  upon  the  canonical  infirmities,  these,  like  the 
civil,  would  have  rendered  the  marriage  void*  And  hence  the 
Tule,^  that  tiiie  canonical  impediments  render  the  marriage  void- 
able, and  the  civil  render  it  void. 

§  111.  Continaed.  —  This  distinction  of  void  and  voidable,  un- 
known to  the  ancient  common  law  of  England,^  but  established 
thus  as  the  mere  result  of  the  action  of  the  two  jurisdictions, 
became  crystallized  into  the  law  as  a  part  of  the  common  law 
itself ;  ^  the  ecclesiastical  courts  could  not  do  otherwise,  had  they 
chosen,  than  yield  ta  it ;  and  so  the  doctrine  prevailed  equally  in 
all  the  tribunals.^ 

How  in  BootUna.  —  In  Scotland,  where  the  like  cause  has  not 
been  in  operation,  the  distinction  is  said  to  be  unknown.^  Yet 
there  is  some  doubt  of  this ;  and  it  seems  not  to  be  clear  whether 
or  not,  where  one  of  the  parties  to  a  marriage  is  impotent,  the 
other  is  entitled  to  enter  into  a  second  marriage  without  having 
the  first  declared  nulL' 


^  Ante,  §  106b  which  are  sometimes  called  marriages  </« 

*  Ante,  §  106.  fado,  are  such  as  are  contracted  between 

*  Ray  r.  Sherwood,  1  Curt  Ec.  103,  persona  who  hare  capacity  to  contract 
199.  marriage  but  are  forbidden  by  law  from 

*  The  ancient  common  law  is  now  contracting  it  with  each  other;  as  to 
partially  reatored  in  England  by  recent  which,  therefore,  there  was  a  juriBdiction 
statutes.  Rogers  £c.  Law,  2d  ed.  636 ;  in  the  spiritual  courts  to  declare  the  nul- 
post,  9  1 19.  llty  of  the  marriage.    But  until  the  nullity 

*  Elliott  9.  Gurr,  2  Phillim.  16, 1  Eng.  was  thus  decUred,  as  an  existing  mar- 
£c  166,  169.  riage  it  was  recognized  as  valid  both  in 

*  Shelfoid  Mar.  lb  Dir.  86 ;  Wadd.  the  canon  and  common  law ;  and,  as 
Big.  223,  note.  there  can  be  no  proceeding  in  the  ecclesir 

7  1  Eras.  Doni*  ReL  81;  Masterton's  astical  court  against  the  parties  after  their 

Case,  1  Swinton,  427.  Fnrtbarof  tlilsDia-  death,  or  that  of  one  of  them,  that  event 

tinction  —  Misapprehssiaioni.  —  Much  Tirtually  makes  the  marriage  good  ab 

confusion  has  existed  in  the  minds  of  initio  to  aU  intents,  and  the  wife  and  hu»- 

judges  not  familiar  with  the  history  re-  band  may  have  dower  and  curtesy,  and 

corded  in  our  text,  concerning  this  dis-  the  issue  will  be  legitimate.    Co.  Lit.  32, 

tinction  of  void  and  voidable  in  marriage.  33.    But  where  the  marriage  is  between 

Therefore  it  may  be  denrable  to  clear  persons  one  of  whom  has  no  capacity  to 

the  subject  stiU  further,  by  oonecting  a  contract  marriage  at  all, — as  where  there 

miiapprehension  which   appears   in  an  is  a  want  of  age  or  understanding,  or  a 

opinion  of  a  very  able  and  learned  judge,  prior  marriage  is  still  subsisting,  —  the 

In  Gathings  v.  Williams^  5  Jie,  487,  493,  marriage  is  void  absolutely  and  from  the 

Roffln,  C.  J.  observed:  "  There  is  a  dia-  beginning,  and  may  be  inquired  of  in  any 

tinction  in  the  law  between  void  and  court"    Now,  this  enunciation  is  inacco- 

Toidable   marriages^  where   even   they  rate  in  several  respects.    Thus,  there  was 

were  regularly  sQlemnized.    The  latter,  plainly  no  rule  of  the  ancient  ecrlesias" 
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II.   What  Particular  Marriages  are  voidable  and  what  void. 

§  112.    The  Canonical  Voidable:  — 

Consangalnity  and  Affinity  —  Impotence.  —  As  already  said,^  thd 
canonical  disabilities  render  the  marriage  voidable,  not  void. 
They  are  consanguinity  and  aiBnity,  and  impotence.'  This  rule 
has  no  exceptions,  other  than  have  been  created  by  statutes. 
And  — 

Precontract.  —  Perhaps  also  the  antiquated  Impediment  of  pre- 
contract may  be  reckoned  as  canonical.  That  mvss  where  one  of 
the  parties  to  a  marriage  was  under  a  prior  agreement  to  marry 
a  third  person ;  or  where  one  of  them  had  already  married  a  third 
person,. but  not  according  to  the  forms  required  by  the  ecclesias^ 
tical  law.  Thereupon  the  ecclesiastical  tribunals  would  compel 
the  celebration  in  due  form  of  the  earlier  contract  or  informal 
marriage,  and  pronounce  the  other  marriage,  though  the  first 
duly  solemnized,  void  from  the  beginning.  But,  until  thus 
avoided,  it  was  good ;  or  rather,  it  was  certainly  so  when  the 
precontract  was  a  mere  executory  agreement  to  marry  ;  possibly, 
not  certainly,  when  it  had  even  been  followed  by  woixis  of  pres- 
ent consent  or  by  copula.^    But  this  entire  matter  of  precontract, 

tical   law  against   declaring   marriage  the  parties  to  contract  with  each  other, 

Toitl  for  the  canonical  impediments  after  yet  a  marriage  between  them  is  plainly 

the  death  of  the  parties ;  since  in  fact  the  Toid,  not  yoidable.    See  Cox  v.  Combs, 

ecclesiastical  courts  undertook  to  do  this,  8  B.  Monr.  231 ;  Barkshire  u*  The  State, 

and  were  only  prevented  by  prohibitions  7  Ind.  389. 
from  the  temporal,  which  prohibitions         ^  Ante,  §  105. 

were  matter  of  bitter  complaint  by  the         *  Post,  §  320,  839 ;  Elliott  v.  Gnrr,  2 

ecclesiastical  judges ;  Ray  v.  Sherwood,  Phillim.  16, 1  Eng.  Ec.  166 ;  Wliithipole's 

1  Curt.  Ec.  193, 199;  2  Inst.  614;  Harris  Case,  cited  in  Howard  v.  Bartlet,  Hob. 

V.  Hicks,  2  Salk.  648;  though,  at  length,  181;  Rennington  v.  Cole,  Noy.  29;  A.  v. 

as  we  saw  in  the  text,  they  yielded  to  the  B.,  Law  Rep.  1  P.  &  M.  I>59. 
ineyitable.    Again,  it  is  hardly  accurate         *  Baxter  v.  Buckley,  1  Lee,  42,  6  Eng. 

to  say  that  a  marriage  is  void  where  one  Ec.  301 ;  Lord  Campbell,  in  Reg.  v.  Millis, 

of  the  parties  has  no  capacity  to  contract  10  CI.  &  F.  634,  763, 784.    Lord  Denman, 

matrimony,  and  voidable  where  the  in-  in  this  latter  case,  p.  815,  expressed  the 

capacity  extends  merely  to  contracting  opinion,  in  opposition  to  Lord  Campbell, 

with  each  other.    One  physically  impo-  that  the  matrimonial  contracts  of  which 

tent  has  no  capacity  to  marry  any  per-  the  ecclesiastical  courts  enforced  the  spe- 

son,  yet  his  marriage  is  voidable,  not  ciflc  performance  were  per  verba  de  pn»' 

void ;  impotence  being  a  canonical  im-  ienti  only,  a  proposition  apparently  con 

pediment.    And  where,  as  in  Scotland,  tradicted  by  the  recitations  in  the  statute 

the  guilty  party  after  a  divorce  is  forbid-  of  32  Hen.  8,  c.  38.    And  see  Scrimshira 

den  by  law  to  marry  with  the  particepi  v.  Scrirashire,  2  Hag.  Con.  396,  4  Eng.  Ec. 

eriminiM,  there  is  merely  an  incapacity  in  662, 664.   According  to  Swinburne,  whose 
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as  an  impediment  to  marriage,  belongs  to  another  branch  of  our 
discussion.^  When  the  precontract  amounts  to  a  perfected  mar- 
riage,  though  not  celebrated  in  due  form,  it  ought,  in  principle, 
to  render  the  second  marriage  void,  even  without  judicial  sen- 
tence. When  it  does  not  amount  to  a  marriage,  there  is,  in  this 
country,  no  judicial  power  which  can  command  the  celebration, 
or  command  cohabitation ;  therefore,  it  cannot,  with  us,  consti- 
tute an  impediment  to  marriage  with  another  party  afterward. 

Authority  on  such  a  qaestion  can  hardly  pel  a  celebration  of  any  marriage  infaas 

be  disputed,  the  party  refusing  to  cele-  ecclesice,  by  reason  of  any  contract  of 

brate  the  marriage  might  be  proceeded  matrimony  whatsoever,  whether  per  verba 

against  in  the  ecclesiastical  court,  whether  de  prcesentif  or  per  verba  dejuturo,  any  law 

the  espousals  were /)ert;er6a  </«]9r2sen<i  or  or  usage  to  the  contrary  notwithstand- 

per  verba  dejuturo.    But,  if  they  were  de  ing/'    See  Rogers  £c.  Law,  2d  ed.  645 ; 

fiUuro   only,   and    the   party  proceeded  Shelford  Mar.  &  Dir.  164.    But  as  2  &  3 

against  had  already  entered  into  a  mar-  Edw.  6,  c.  23,  is  of  a  date  sufficiently 

riage  duly  solemnized  with  a  third  per-  early  to  demand  consideration  when  we 

son,  the  court  would  not  invalidate  it  by  are  inquiring  after  the  unwritten  law  of 

enforcing  a  specific  performance  of  the  this  country,  I  will  transcribe  here,  in 

executory  contract  to  marry  [see,  how-  full,  the  second  section :  "  That,  as  con- 

ever,  the  above-stated   statute  of  Hen.  cemingprecontracts,  the  said  former  stat- 

8] ;  and,  even  if  he  had  not,  it  would  not  ute  [32  Hen.  8,  c.  38]  shall  from  the  first 

proceed  to  the  si^(/ican£  against  him,  ^n  day  of  May  next  coming  cease,  be  re- 

his  refusing  to  celebrate  a  marriage  with  pealed,  and  of  no  force  or  eftect,  and  be 

the  plaintiff,  but  would  punish  him  for  reduced  to  the  estate  and  order  of  the 

the  contempt.    On  the  other  hand,  if  the  king's  ecclesiastical  laws  of  this  realm, 

espousals  were  per  verba  de  proeaenti,  or  which  immediately  before  the  making  of 

per  verba  de  futuro  cum  copula,  the  subse-  the  said  estatute  in  this  case  were  used 

qnent  marriage  with  any  other  person  in  this  realm :  so  that,  from  the  said  first 

would  be  annulled ;  the  defendant  would  day  of  May,  when  any  cause  or  contract 

be  required  publicly  to   solemnize    his  of  marriage  is  pretended  to  have  been 

marriage  with  the  plaintiff,  and  be  en-  made,  it  shall  be  lawful  to  the  king's 

Joined  penance ;  and,  on  refusal,  would  ecclesiastical  judge  of  that  place  to  hear 

be  excommunicated,  and  imprisoned  by  and  examine  the  said  cause ;  and  (having 

writ  out  of  chancery,  until  compliance  the  said  contract  sufficiently  and  lawfuUy 

was  effected.    Swinb.  Spousals,  86,  223,  proved  before  him)  to  give  sentence  for 

226,  231,  232,  239.      8ee   also  Holt  v.  matrimony,  commanding  solemnization, 

Clarencieux,  2  Stra.  937 ;   post,  §  256.  cohabitation,  consummation,  and  tracta- 

The  before-mentioned  Stat.  32  Hen.  8,  tion,  as  becometh  man  and  wife  to  have, 

c.  38  (see  ante,  §  168),  abolished  the  im-  with  inflicting  all  such  pains  upon  the 

pediment   of  precontract^  except  when  disobedients  and  disturbers  thereof  as  in 

copula  had  followed ;  but  *this  branch  of  times  past  before  the  said  statute  the 

the    statute  was   shortly  afterward  re-  king's  ecclesiastical  judge  by  the  king's 

pealed  by  2  &  3  Edw.  6,  c.  23.    Still  later,  ecclesiastical  laws  ought  and  might  have 

however,  —  too  late  to  be  matter  of  con-  done,  if  the  said  statute  had  never  been 

sideration  when  we  are  inquiring  after  made ;  any  clause,  article,  or  sentence 

our  unwritten  law,  — 4  Geo.  4,  c.  76,  §  27,  of  the  said  statute  to  the  contrary  in  any 

provided,  *'  That  in  no  case  whatsoever  wise  notwithstanding."    The  date  of  this 

•hall  any  suit  or  proceeding  be  had  in  enactment  is  1548. 
any  ecclesiastical  court,  in  order  to  com-         ^  Post,  §  272. 
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§  113,  Voidable  for  Impediments  not  eanoniecd:  — 
After  Voidable  Divorce  —  ([Rraud  —  Impotence).  —  If,  for  fraud 
or  any  other  cause,^  a  divorce  not  collaterally  impeachable  is  set 
aside,  —  a  question  for  more  particular  consideration  in  subse- 
quent parts  of  these  volumes,  —  a  marriage  celebrated  between 
the  divorce  sentence  and  the  vacating  of  it  becomes  thereby  void^ 
but  it  was  valid  before.  The  impediment,  therefore,  of  a  voidable 
divorce,  which  is  not  canonical,  renders  the  marriage  voidable  in 
a  manner  similar  to,  yet  somewhat  differing  from,  the  voidability 
of  the  canonical  impediments.  As  stated  by  Gibson :  ^^  In  like 
manner  do  the  books  of  common  law  resolve,  in  case  of  a  divorce 
a  vinculo  for  impotency,  after  three  years'  trial  and  examination, 
and  sentence  in  the  spiritual  court  for  the  perpetual  impotency 
of  generation.  As  it  was  in  Bury's  Case,^  who  was  so  divorced, 
but  afterwards  married  another  wife,  and  had  chUdren  by  her ; 
upon  which  it  was  urged  that,  the  church  being  evidently  de- 
ceived as  to  his  perpetual  impotency,  the  divorce  thereupon  was 
null ;  and,  if  so,  that  the  second  marriage  was  unlawful  and  the 
issue  illegitimate.  But  the  court  resolved,  that,  since  there  had 
been  a  divorce  for  frigidity  or  impotence,  it  was  clear  that  each 
of  them  might  lawfully  marry  again ;  and,  though  it  should  be 
allowed  that,  the  church  appearing  to  have  been  deceived  in  the 
foundation  of  their  sentence,  the  second  marriage  was  voidable, 
yet,  till  it  should  be  dissolved,  it  remained  a  marriage,  and  the 
issue  during  the  coverture  lawful."  * 

§  114.    Bflarriage  after  "  absent  and  not  heard  o£"  —  A  statute  also 

—  clearly  a  civil  impediment — may  so  operate  as  to  cause  the 
marriage  to  be  voidable,  in  distinction  from  void.  Thus,  in  New 
York,  a  provision,^  in  substance,  that  a  second  marriage,  con- 
tracted in  good  faith  when  the  former  husband  or  wife  has 
absented  himself  or  herself  for  the  space  of  five  successive  years 


1  Vol.  n.  §  751,  763,  760,  703. 

^  Bury's  Case,  6  Co.  98  6;  Kenn's  Case, 
7  Co.  42  6. 

>  Gibs.  Cod.  446;  2  Burn  Ec.  Law, 
FhilUm.  ed.  501 ;  Morris  v.  Webber,  2 
Leon.  160.  "If  the  parties  should  be 
diTorced,"  on  the  ground  of  impotence, 
"  and  both  should  hare  children  bj  the 
second  marriage,  these  second  marriages 
must  be  bj  law  set  aside,  and  the  first 
marriage  declared  yalid ;  for,  when  the 
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church  appeai#to  hare  been  deceived,  the 
sentence  must  be  reyoked."  Welde  v, 
Welde,  2  Lee,  580,  58&  But  see  the  ob- 
seryations  of  Sir  John  Nicholl,  in  Norton 
V.  Seton,  8  FhlUim.  147,  1  £ng.  £c.  884^ 
888,  where  he  says,  ''What  a  state  to 
place  the  parties  in  I  This  is  something 
in  the  text  law  which  I  cannot  readily 
assent  to  belong  to  the  law  of  this 
country." 

«  2  R.  S.  139,  i  a 
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without  being  known  to  the  other  party  to  be  living  during  that 
period,  shall  be  voidable  merely^  and  shall  only  be  considered  as 
void  from  the  time  when  its  nullity  shall  be  decreed  by  a  oourt 
of  competent  authority,  —  is  construed  to  make  a  second  mar- 
riage, entered  into  under  the  circumstances  pointed  out,  valid  in 
law  until  dissolved.  The  absent  husband  or  wife  cannot,  on 
returning,  have  the  first  marriage  dissolved  by  reason  of  the 
cohabitation  under  the  second,  as  for  adultery ;  unless  it  is  con*' 
tinued  after  the  second  is  made  void  by  judicial  sentence.  And, 
until  it  is  thus  avoided,  the  parties  to  it  are  justified  in  their 
cohabitation ;  nor,  till  then,  is  cohabitation  under  the  first  mar- 
riage permissible.^  And,  after  the  death  of  one  of  them,  the 
marriage  is,  for  purposes  of  administration  and  succession,  good.' 
But  the  reader  will  observe,  that  the  sentence  annulling  this 
second  marriage  differs  materially  in  effect  from  that  annulling  a 
marriage  voidable  for  a  canonical  defect ;  rendering  it  void  only 
from  the  time  it  is  so  pronounced,  while  the  sentence  for  a 
canonical  defect  makes  it  void  from  the  beginning.  In  like 
manner  — 

Void  on  Ooa^Ution  —  (Consent  of  Parents).  —  The  Irish  statute 
of  9  Geo.  2,  c.  11,  provides,  *'  that  any  marriage  of  a  person 
under  twenty-one  years,  without  the  consent  of  the  father  or 
guardians,  shall  be  void ;  but,  if  no  suit  be  commenced  within 
one  year  after  the  marriage,  it  shall  be  good."  And  this  fitatute 
creates  a  peculiar  kind  of  voidable  marriage.' 

§115.    Void:  — 

other  CivU  &npecUnienta  —  (insanity — Want  of  Age>  fto.).  -^  The 
remaining  impediments  are  likewise  civil ;  '^  such  as  a  prior  mar- 
riage, want  of  age,  idiocy,  and  the  like  ;  "*  and  they  are  said  to 
render  the  marriage  void,  not  voidable.^ 

Diatlnotions  as  to  Void.  —  We  shall  consider  these  several  im- 
pediments in  their  appropriate  places  further  oh.  And  we  shall 
there  see,  that,  though  none  of  them  create  a  voidability  pre- 
cisely like  the  canonical,  want  of  age  does  nearly  so.  They 
differ  greatly  in  their  effects.  Yet,  in  general  terms,  while  some 
of  them  make  the  marriage  void  as  the  word  is  used  in  other 

1  Valleau  v.  Vallean,  6  Paige,  207;         *  Bex  p.  Jacob«,  1  Moody,  140 ;  Rezti 

Cropaey  v,  McKinnej,  SO  Barb.  47.  Blordan,  Car.  Crim.  Law,  8d  ed.  266. 

s  White  V.  Lowe,  1  Sedf .  870 ;  Wjrlea         «  Sir  John  NichoU,  in  Elliott  v.  Qaxfi 

0.  Gibbt,  1  Redf .  882.    Yet  am  Spicat  v.  8  Phillim.  16, 10, 1  £ng.  £&  106, 108. 
Spicer,  10  Abb.  Fr.  v.  s.  112.  *  Ante,  i  106. 
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departments  of  the  law,  others  render  it,  after  the  like  meanii^,^ 
voidable.  To  particularize  further  here  would  result  only  in 
repetition, 

III.  Effect  of  a  Voidable  Marriage^  and  of  iU  Dissolution, 

§  116.  Good  till  avoided.  —  The  doctrine  ^  seems  to  require  no. 
qualification,  that  a  voidable  marriage  is,  until  the  act  or  sen- 
tence transpires  which  renders  it  void,  as  good  for  every  purpose 
as  if  it  contained  no  infirmity.     Thus  — 

Children  —  Administration  —  Dower  —  Polygamy,  &c.  —  The  cliil- 
dren  are  legitimate,^  the  husband  is  entitled  to  administer  on  the 
estate  of  the  deceased  wife,*  the  wife  surviving  him  is  entitled  to 
dower,*  an  indictment  for  polygamy  may  be  maintained  if  a 
second  marriage  is  had,^  husband  and  wife  may  levy  a  fine,'  and 
so  of  all  the  other  consequences  of  marriage.     Still,  — 

Apparent  Exception  —  (Pleading  in  Ecolesiastical  Court).  —  It 
was  held  in  the  ecclesiastical  courts  of  England,  that  a  defendant 
in  a  suit  for  divorce  could  plead  the  voidabilit}'  of  the  marriage 
by  reason  of  a  canonical  defect.^  But  this  came  from  the  peculiar 
procedure  in  those  courts,  whereby  such  party  is  permitted,  by 
his  responsive  allegation,  to  make  himself  substantially  a  plain- 
tiff, in  a  manner  corresponding  to  a  cross  action  at  the  common 
law.  If  he  did  not  thus  plead,  the  judgment  in  the  divorce  suit, 
it  seems,  affirmed  the  marriage,  and  it  could  not  be  avoided 
afterward.^ 

§  117.  Parties  to  Voidable  IkCarriage  changing  DomioiL  —  Where 
the  parties  to  a  voidable  marriage  transfer  their  domicil  to  another 
State  or  country,  the  marriage  is  good  in  the  new  locality,  at  least 
until  set  aside.     Thus,  — 

Consanguinity.  —  In  England,  prior  to  5  &  6  Will.  4,  c.  54,  the 
marriage  of  uncl^  and  niece  or  aunt  and  nephew  was  voidable, 

\  Ante.  §  104  a.  1  East  P.  C.  466 ;  Reg.  v.  Burke,  3  Crawl 

«  Ante,  §  105.  &  Dix  C.  C  96. 

»  2  Bum  Ec.  Law,  Phillim.  ed.  450,         7  Sabell's  Case,  2  Dy.  178  b. 
Ut  Marriage ;  Bury's  Case,  5  Co.  08  6.  •  Guest  v.  Shipley,  2  Hag.  Con.  321,  4 

4  Elliott  V.  Gurr,  2  Phillim.  16,  1  Eng.  Eng.  Ec.  548 ;  Rogers  Ec.  Law,  361.    See 

Ec.  166.  Anonymous,  Deane  &  S.  295. 

*  Remington  v.  Cole,  Noy.  29;  1  Bl.         '  Guest  v.  Shipley,  supra.    And  see 

Com.  434  and  note.  Williams  v.  Dormer,  16  Jar.  866,  0  Eng 

<  The  State  v.  Moore,   3  West.  Law  L.  &  £q.  598. 
Jour.  134 ;  Rex  v.  Jacobs,  1  Moody,  140; 
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though  this  statute  declared  it  to  be  void  when  subsequently 
celebrated.  The  like  marriage  was  and  is  void  by  statute  in 
Massachusetts.  Thereupon,  in  1834,  before  the  English  enact- 
ment took  effect,  a  man  in  England  married  there  a  sister  of  his 
mother.  The  parties  removed  to  Massachusetts.  And  the  mar- 
riage was  in  the  latter  locality  held  to  be  good,  in  spite  of  the 
State  law  of  nullity,  because  good  in  England  until  avoided  ;  in 
obedience  to  the  well-known  principle,  that  marriages  valid  by 
the  law  of  the  country  where  celebrated  are  valid  everywhere. 
But  — 

liimit  of  the  Rule.  —  Said  Hubbard,  J.,  who  delivered  the 
opinion :  ^^  There  is  an  exception  to  this  principle  in  those  cases 
where  the  marriage  is  considered  as  incestuous  by  the  law  of 
Christianity,  and  as  against  natural  law.  And  these  exceptions 
relate  to  marriages  in  the  direct  lineal  line  of  consanguinity,  and 
to  those  contracted  between  brothers  and  sisters ;  and  the  excep- 
tions rest  on  the  ground  that  such  marriages  are  against  the 
laws  of  God,  are  immoral  and  destructive  of  the  purity  and  hap- 
piness of  domestic  life  But  I  am  not  aware  that  these  excep- 
tions, by  any  general  consent  among  writers  upon  natural  law, 
have  been  extended  further,  or  embraced  other  cases  prohibited 
by  the  Levitical  law."  ^  This  topic  will  be  resumed  in  a  subse- 
quent chapter.^ 

§  118.  BfFeot  of  annuUing  Voidable  Marriage.  —  The  doctrine  may 
have  a  limit  under  the  operation  of  a  statute,^  but  it  appears  to  be 
universal  under  the  unwritten  law,  that,  when  a  voidable  marriage 
has  been  set  aside  by  a  decree  of  nullity,  the  parties  are  regarded 
as  having  never  been  married.  For  example,  the  children,  before 
legitimate,  become  by  force  of  the  decree  illegitimate ;  and  the 
late  husband  is  treated  as  having  never  acquired  any  right  to  the 
property  of  the  wife,  though  the  claims  of  third  persons  are  to 
some  extent  respected.  But  we  shall  examine  this  doctrine 
more  minutely  when  inquiring  after  the  consequences  of  a 
divorce.* 

^  Sutton  V,  Warren,  10  Met.  451,  452.  not  the  American  doctrine.    Poat,  f  371, 

At  to  which  see  also,  post,  §  877  and  note.  8S9. 
And  see  Uirara  v.  Pierce,  45  Maine,  867 ;         ^  Post,  §  848  et  seq. 
Brook  V.  Brook,  9  H.  L.  Cas.  198,  the  doc-         *  Ante,  §  114. 
trine  of  which  latter  case,  however,  is         *  Vol.  II.  §  690-696w 
TOL.  I.                                   7  97 
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lY.  Something  of  English  and  American  Statutes  relating  to  this 

Subject. 

§  119.  Stat.  5  ft  6  'wm.  4.  —  By  5  &  6  Will.  4,  c.  54,  taking 
effect  Aug.  31,  1835,  a  great  change  was  introduced  into  this 
part  of  the  English  marriage  law.  It  forbade  the  institution  of 
any  new  proceeding  to  annul  a  marriage,  already  solemnized, 
within  the  prohibited  degrees  of  affinity  (not  including  consan- 
guinity) ;  and  provided  that  all  subsequent  marriages  within  the 
prohibited  degrees  either  of  consanguinity  or  affinity  should  be 
void.*  Yet  it  did  not  prevent  the  punishment,  by  the  spiritual 
courts,  of  persons  who  had  previously  contracted  marriage  within 
the  forbidden  affinity.^ 

"With  ns.  —  In  our  States  generally,  these  questions  are  regu- 
lated by  statutes.  Probably,  in  most  of  them,  marriages  within 
the  degrees  prohibited  are  made  void,  not  voidable. 

§  120.  Statutes  and  Unwritten  Law  —  Conatruotlon.  —  Whether 
or  not  a  statute  renders  the  marriage  it  forbids  voidable  or  void 
does  not  always  appear  in  its  direct  words.  Then,  in  construing 
it,  we  may  have  to  inquire  what  was  the  law  of  the  subject  prior 
to  its  enactment.^  The  unwritten  law,  in  most  of  our  States,  is, 
as  to  this  question,  the  law  of  England  as  it  was  there  before  the 
enactment  of  5  &  6  Will.  4,  c.  64.*  Therefore,  interpreting  the 
written  law  by  the  unwritten,  — 

^  Burgess  v.  Bargees,  1  Hag.  Con.  884,  law  of  nature,  but  on  the  older  common 

392 ;  Beg.  v,  Chadwick,  12  Jur.  174,  11  law,  wherein  the  prohibitions  to  marriage 

Q.  B.  173,  205;  Brook  v.  Brook,  0  H.  L.  were  extended  much  further  than  under 

Cas.  193 ;  post.  §  378,  382.  the  statute  (ante,  §  107 ).   Therefore,  as  the 

^  Ray  V,  Sherwood,  1  Curt.  Ec.  193,  statute  was  remedial,  plainly  there  is  no 

202.  room  to  doubt  that  our  ancestors  brought 

*  And  see  ante,  §  89-97.  with  them  the  common  law,  not  as  it 

*  In  Wightroan  v,  Wightman,  4  Johns,  stood  anciently,  but  as  modified  thereby. 
Ch.  343,  347,  and  2  Kent  Com.  83,  Chan-  But  what  appears  conclusive  on  this  ques- 
cellor  Kent  seems  of  opinion,  that  the  tionis,  that  the  distinction  of  Toid  and 
statute  of  Henry  VIII.  (ante,  §  108)  is  Toidable  in  marriage  is  well  established 
not  common  law  in  this  country ;  in  con-  in  our  States,  recognized  by  Kent  himself 
sequence  of  which,  where  we  have  no  (2  Kent  Com.  95) ;  and  that,  as  we  have 
controlling  statutory  provisions,  we  faU  seen,  it  rests  entirely  on  this  statute  of 
back  on  the  law  of  nature.  This  view,  Henry  VIII.  At  first,  I  was  led  by  this 
if  really  he  entertained  it,  evidently  arose  suggestion  of  his  to  inquire  whether  the 
partly  from  his  not  considering  what  was  true  doctrine  is  not  that  the  statute  was 
the  common  law  of  England  previous  to  never  received  here ;  and  that,  therefore, 
the  statute.  If  we  do  not  adopt  the  stat-  the  canonical  distinction  of  void  and  void* 
ute,  clearly  we  do  not  fall  back  on  the  able  does  not  exist  in  this  country.    Bat 
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PolygamoiiB  Marriage.  —  A  statute  having  authorized  a  divorce 
"  where  either  of  the  parties  had  a  former  husband  or  wife  living 
at  the  time  of  solemnizing  the  second  marriage,'*  this  was  held 
not  to  make  the  polygamous  marriage  voidable,  contrary  to  the 
common  law,  but  void,  in  accord  therewith.^  In  pursuance  of  thi4 
method  of  interpretation,  — 

"Want  of  Age.  —  A  provision  that  males  of  the  age  of  seventeen, 
and  females  of  the  age  of  fourteen,  might  be  joined  in  marriage 
if  "  not  prohibited  by  the  laws  of  God,"  was  construed,  in  a  case 
supposed  to  be  thus  prohibited,  —  namely,  that  of  the  marriage 
of  a  man  with  the  daughter  of  his  sister,  —  to  render  it  voidable 
only  ;  so  that  it  could  not  be  set  aside  after  the  death  of  one  of 
the  parties.^ 


the  difficulty  is,  that  for  Buch  a  scepticism 
there  is  no  foundation  in  any  judicial 
opinion,  or  even  intimation  from  the 
bench;  and  that  it  is  opposed  to  some 
direct  decisions,  and  to  the  entire  current 
of  judicial  thought  in  this  country,  relat- 
ing to  the  subject.  Besides,  the  above 
statute  falls  fully  within  that  general 
range  of  English  statutes  (Wilbur  v.  To- 


bey,  16  Pick.  177,  182  ;  Bishop  First 
Book,  §  61,  52),  which;  it  is  well  settled, 
belong  to  the  common  law  of  our  several 
Sutes. 

1  Smith  V.  Smith,  6  Ohio  State,  82. 
See  also  Harrison  v.  Harrison,  1  Philad. 
880;  ante,  §06. 

>  Bonham  v,  Badgley,  2  Gilman,  623. 
See  post,  §  146. 
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CHAPTER  VII. 

A  GBKEBAL  VIEW   OF   THE   ELEMENTS   WHICH  C0NSTITX7TB 

MABBIAGE. 

§  121.  Matual  Consent  —  While,  by  reason  of  the  public  inter- 
ests inyolved,  the  law  favors  marriage,  both  through  its  presump- 
tions and  otherwise,  more  than  it  does  most  other  things  even  of 
those  regarded  as  favored,'  considerations  alike  of  the  public 
welfare  and  of  private  right  restrain  it  from  compelling  to  matri- 
mony parties  who  do  not  accept  it  and  each  other  voluntarily. 
Hence  the  rule  that  the  marriage  status  is  entered  into  by  con- 
tract and  only  so.^    Now, — 

Comprehends  what.  —  The  contract,  the  fulfilment  whereof  is 
marriage,  comprehends  various  things,  to  be  elucidated  in  chap- 
ters following ;  as,  — 

§  122.  Mental  Capacity.  —  In  a  general  way,  the  capacity  of 
mind  which  is  essential  to  an  ordinary  contract '  is  required  in 
the  parties,  to  enable  them  to  enter  into  a  valid  marriage.  But, 
in  marriage,  there  are  peculiarities,  real  and  supposed,  to  be  ex- 
plained in  the  next  chapter.*     Again,  — 

Adequate  Age.  —  Like  an  ordinary  contract,^  that  by  which  the 
marital  status  is  created  must  be  entered  into  between  persons 
of  adequate  age.  But  the  latter  is  governed  by  very  different 
rules  from  the  former.  They  will  be  stated  in  a  chapter  fui'ther 
on.® 

Fteedom  —  is  essential  to  marriage.  Though  slavery  with  us 
is  abolished,  the  consequences  of  slave  marriages  are  not  ended. 
A  chapter,  therefore,  will  be  devoted  to  this  subject.' 

Fraud,  Error,  Duress.  —  These  vitiating  incidents,  sometimes 
found  in  ordinary  contracts,®  have  a  like  nullifying  effect  upon 
marriage.     But  in  marriage   they  are  governed  by  rules  in  a 

1  Ante,  §  13 ;  post,  §  283,  467-459.  *  Bishop  Con.  §  200-280. 

a  Ante,  §  3, 12, 19.  9^-96.  •  Post,  §  143. 

*  Bishop  Con.  §  284-299.  ?  Post,  §  153  a  et  seq. 

«  Post,  §  123  a  et  seq.  •  Bishop  Con.  §  185-249. 
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degree  peculiar.  Hence  they  will  require  from  us,  in  the  follow- 
ing pages,  a  special  consideration.^ 

Joint  and  Cononrrent  Assent  to  Mutual  Marrisige.  —  As  in  other 
contracts,^  so  in  this  of  marriage,  the  parties  must,  either  in  fact, 
or  with  such  intentional  seeming  as  estops  denial,  mutually  and 
interchangeably  concur,  at  one  and  the  same  instant,  in  making 
the  contract ;  namely,  to  be  to  each  other  thenceforward  what 
the  law  esteems  to  be  husband  and  wife.  There  are  under  this 
head  some  peculiarities  of  doctrine,  requiring  a  full  discussion  of 
the  entire  topic  in  a  chapter  by  itself.*    And,  — 

Formalities.  —  As  the  law  requires  some  of  the  other  contracts 
to  be  entered  into  with  special  formalities,  in  order  to  render 
the  mutual  consent  binding ;  ^  so,  in  some  localities,  not  in 
others,  do  the  differing  laws  of  the  place  demand  formalities  of 
one  sort  or  another,  in  addition  to  the  mutual  consent,  as  insep- 
arable from  a  valid  marriage.  This,  and  an  explanation  of  some 
of  the  required  forms,  will  constitute  the  subject  of  a  chapter.*^ 

Consent  of  Parents.  —  Something  on  the  subject  of  the  consent 
of  parents  will  next  be  said.^ 

Two  Persons  —  (Prior  Marriage   undissolved).  —  Polygamy  not 

being  allowed  among  us,  only  two  persons  can  sustain  one  mutual 
status  of  husband  and  wife  at  the  same  time.  Plainly,  if  one 
man  and  two  women  should  together  go  through  with  a  cere- 
mony of  collective  marriage,  it  would  be  null.  Hence,  if  a  man 
or  woman,  being  already  married,  enters  in  form  into  a  marriage 
with  another  however  free,  it  will  be  null.  This  impediment  of 
a  prior  marriage  will  be  considered  further  on.' 

Impediments  foUowing  Divorce.  —  There  can  be  no  husband  with- 
out a  wife,  or  wife  without  a  husband ;  therefore,  in  the  absence 
of  any  special  inhibition  of  law,  a  divorce  dissolving  a  marriage 
makes  both  parties  free  to  marry  other  persons.  But  it  is  com- 
petent for  the  legislature  to  forbid  a  second  marriage ;  and,  in 
some  of  our  States,  statutes  have  been  enacted  in  a  measure  car- 
rying out  this  power.     This,  also,  is  the  subject  for  a  chapter.® 

Race  or  CivU  Condition.  —  It  is  likewise  competent  for  legisla- 
tion to  forbid  marriage  between  persons  differing  in  race  or  civil 

1  Post,  §  164  et  seq.  *  Post,  §  268  et  seq. 

s  Bishop  Con.  §  174-184.  •  Post,  §  293  et  seq. 

«  Post,  §  216  et  seq.  ▼  Post.  §  296. 

«  Bishop  Con.  §  164-173, 498-667.  •  Post,  §  804  et  seq. 
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condition.  How  far  this  has  been  done  among  us  will  be  shown 
at  the  proper  place.* 

Consanguinity  and  Affinity  —  are  impediments  to  marriage,  in  a 
degree  to  be  explained  further  on.*    Finally,  — 

Impotence.  —  The  two  marrying  persons  must  be  of  differing 
sex.  Therefore  certain  sexual  infirmities,  also  to  be  pointed  out,^ 
will  render  the  marriage  impeachable. 

§  123.  Conaequenoe  of  Husband  having  no  Wife,  or  Wife  no  Hus- 
band.—  In  various  places,  not  necessary  to  be  pointed  out  in 
advance,  we  shall  see  that,  if  the  husband  ceases  to  have  a 
wife,  or  the  wife  to  have  a  husband,  whether  the  deprivation  is 
brought  about  by  the  act  of  God  in  the  Providential  death  of  the 
other  party,  or  the  act  of  the  law  in  taking  the  life  of  such  party 
as  a  forfeiture  for  crime,  or  in  reducing  such  other  party's  status 
to  that  of  an  unmarried  woman  or  man,  the  former  party,  upon 
whom  neither  the  death  nor  the  divorce  may  have  had  any  direct 
effect,  is,  ipsofacto^  made  thereby  single.  This  comes  from  the 
impossibility  of  there  being  a  wife  without  a  hubband  or  a  hus- 
band without  a  wife.  A  thing  impossible  cannot  be ;  and  what 
cannot  exist  at  all,  cannot  exist  as  law.  And  no  one  ever  pre- 
tended, that,  when  a  husband  or  wife  is  dead,  the  other  party 
remains  married.  But  various  courts  have  slid  into  the  absurd 
proposition,  held  in  a  sort  of  indirect  way,  yet  never  squarel}' 
faced  and  asserted,  that,  though  a  divorce  a  vinculo  has  operated 
on  one  of  the  parties,  lawfully  freeing  him  or  her  from  the  vin- 
culum of  the  marriage,  and  making  such  party  single,  the  mar- 
riage tie  may  still  bind  the  other ;  who,  for  example,  cannot 
marry  again  though  no  special  law  forbids ;  and  whose  marriage, 
should  he  venture  upon  it,  constitutes  the  crime  of  polygamy. 
This  sort  of  adjudication  belongs  to  a  class  ^  not  competent  to 
any  court,  therefore  never  establishing  the  impossible  thing  as 
law  however  often  repeated* 

1  Post,  §  dOB  et  leq.  ^  Bishop  First  Book,  §  456,  466.    And 

s  Post,  §  812  et  seq.  see  2  Bishop  Grim.  Proced.  3d  ed.  {  587. 

<  Post,  §  S21.  See  Vol.  II.  {  698  and  places  referred  to. 

102 


CHAP.  Vin.]  WANT  OF  MBNTAL  CAPACITY. 


§126 


CHAPTER  VIII. 

VTANT  OP  MENTAL  CAPACITY.^ 

§  123  a.  Introduction. 
124-129.     Essential  Doctrine  and  Limitations. 
180-135  a.  Particular  Questions. 
135  6-142.  Void  or  Voidable  and  as  to  Confirmation. 

§  123  a.  How  Chapter  divided.  —  We  shall  consider^  I.  The 
Essential  Doctrine  and  its  Limitations  ;  IL  Particular  Ques- 
tions ;  III.  Whether  the  Marriage  is  Void  or  Voidable,  and  as 
to  Confirmation  by  Cohabitation. 


I.  The  Essential  Doctrine  and  its  Limitations, 

§  124.  Doctrine  defined.  —  The  epitomized  doctrine  of  this 
chapter  is,  that,  as  without  consent  there  can  be  no  marriage,^  so 
without  adequate  mental  capacity  there  can  be  no  consent.  In 
other  words,  to  superinduce  the  marital  status  upon  any  formal 
marriage,  both  parties  thereto  must  have  consenting  minds. 
This  doctrine,  common  to  all  contracts,^  finds  no  exception  in 
marriage.*  Yet,  proceeding  beyond  its  essence  to  its  more  out- 
ward aspects,  we  shall  discover  some  apparent  differences  be- 
tween its  seeraings  in  the  matrimonial  law  and  in  some  other 
departments  of  our  jurisprudence. 

§  125.  Former  Error  corrected.  —  Anciently  the  marriage  of 
persons  of  unsound  mind  was  supposed  to  be  valid, —  a  conclu* 


^  Por  the  precedure,  see  Vol.  11.  §  562 
etseq. 

«  Ante,  §  121. 

*  Bishop  Con.  §  284-290 ;  Insurance 
Co.  V.  Rodel,  95  U.  S.  232. 

*  Portsmouth  v.  Portsmouth,  1  Hag. 
Ec.  355,  3  £ng.  Ec  154,  150;  Jenkins 
V.  Jenkins,  2  Dana,  102 ;  Crump  v.  Mor- 
gan, 3  Ire.  £q.  91 ;  Foster  v.  Means,  1 
Speers  £q.  569;  Fomshill  o.  Murray,  1 
Bland,  479;  Turner  v,  Meyers,  1  Hag. 


Con.  414,  4  Eng.  Ec.  440;  Browning  v. 
Beane,  2  PhilUm.  69,  1  Eng.  Ec.  190; 
Legeyt  v.  O'Brien,  Milward,  325,  333; 
True  V,  Kannej,  1  Post.  N.  H.  52 ;  Ward 
p.  Dulaney,  23  Missis.  410;  Keyes  i\ 
Keyes,  2  Post.  N.  H.  553 ;  Rawdon  r. 
Bawdon,  28  Ala.  565;  Cole  v.  Cole,  5 
Sneed,  57 ;  Clement  v.  Mattison,  3  Rich. 
93;  Middleborough  v.  Rochester,  12 
Mass.  363;  Christy  v.  Clarke,  45  Barb. 
529. 
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sion,  says  Lord  Stowell,  *'  founded,  I  presume,  on  some  notion 
that  prevailed  in  the  dark  ages,  of  the  mysterious  nature  of  the 
contract  of  marriage,  in  which  its  spiritual  nature  almost  entirely 
obliterated  its  civil  character."^  "A  strange  determination," 
observes  Blackstone,  "since  consent  is  absolutely  requisite  to 
matrimony,  and  neither  idiots  nor  lunatics  are  capable  of  con* 
senting  to  any  thing.  And,  therefore,  the  civil  law  judged  much 
more  sensibly  when  it  made  such  deprivations  of  reason  a  previ- 
ous impediment ;  though  not  a  cause  of  divorce,  if  they  happened 
after  marriage.  And  modern  resolutions  have  adhered  to  the 
reason  of  the  civil  law,  by  determining  that  the  marriage  of  a 
lunatic,  not  being  in  a  lucid  interval,  was  absolutely  void."  ^ 

Kind  of  XTnBoundnesB.  —  It  is  immaterial  what  is  the  particular 
defect  of  reason,  or  by  what  distinctive  name  it  is  known.*  For 
tlie  rule,  stated  in  a  sort  of  general  way,  is,  that  those  who  have 
not  suflScient  understanding  to  deal  with  the  common  affairs  of 
life,  the  difficulty  being,  not  a  mere  weakness,  but  a  derange- 
ment, or  the  weakness  being  so  considerable  as  to  amount  to 
derangement,  are  incapable  of  entering  into  a  valid  marriage,  or 
of  making  any  other  binding  contract.*     Still,  — 

§  126.  Degree  and  Form  of  Insanity. —  It  is  familiar  in  our  pro- 
fession, and  it  is  common  sense,  that  judges  do  and  must  apply 
somewhat  different  tests  of  insanity,  according  as  the  inquiry 
arises  in  one  department  or  another  of  our  law.^  For  the  question 
in  each  instance  is,  whether  or  not  the  mind  had  the  capacity  to 
do  the  particular  thing  in  controversy.  And  it  may  have  been 
capable  of  one  thing,  yet  not  of  another ;  a  distinction  practically 
somewhat  dangerous,  requiring  carefulness  not  to  carry  it  too 
far.  How  far  it  may  be  carried  is  properly  a  question,  not  of 
legal  science,  but  of  medical.*     Thus,  — 


1  Turner  v.  Meyers,  1  Hag.  Con.  414, 

4  Eng.  Ec  440,  441.  Singularly  enough, 
even  sorne  American  judges  appear  to 
have  entertained  the  exploded  notion, 
that,  at  the  common  law,  marriage  cele- 
brated between  insane  persons  is  valid. 
Hamaker  v,  Hamaker,  18  111.  137 ;  Park 
V.  Barron,  20  Ga.  702.     And  see  post, 

5  136-138. 

3  1  Bl.  Com.  438,  439;  Cramp  v.  Mor- 
gan, 3  Ire.  Eq.  01,  06. 

>  1  Bishop  Crim.  Law,  §  376,  379  and 
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note.  And  see  Ball  v.  Mannin,  8  Bligh, 
N.  8. 1,  21,  1  Dow  &  C.  380,  391 ;  Baxter 
V.  Portsmouth,  6  B.  &  C.  170 ;  £x  parte 
Bamsley,  3  Atk.  168,  172 ;  In  re  Van- 
auken,  2  Stock.  186 ;  Waymire  u.  Jetmore, 
22  Ohio  State,  271. 

*  Post,  §  127  ;    Foster   ».  Means,  1 
Speers  Eq.  ()69,  574. 

ft  1  Bishop  Crim.  Law,  §  396;  Beg.  v. 
Hill,  2  Den.  C.  C.  254. 

*  See  expositions  in  1  Bishop  CrinL 
Law,  §  377,  378,  383,  387,  888. 
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§127 


For  Contxaot  —  "Will  —  Crime.  —  The  capacity  required  for 
making  a  will  is  not  deemed  to  be  exactly  the  same  as  for  enter- 
ing into  an  ordinary  contract,  and  neither  of  these  is  the  exact 
counterpart  of  the  capacity  to  commit  a  crime.^    So, — 

Varying  Rules  and  Tests.  —  As  applied  to  cases  of  a  like  class, 
the  rules  and  tests  to  determine  the  question  of  sanity  or  insan- 
ity vary  with  the  circumstances,  if,  indeed,  each  set  of  circum- 
stances does  not  require  its  own  particular  tests  and  rules.  Said 
Sir  Herbert  Jenner  Fust,  in  1843 :  "  It  has  frequently  been 
attempted  to  furnish  some  general  rules  which  might  serve  as 
guides  to  courts  of  law  in  the  investigation  and  decision  of  cases 
of  this  description ;  but  all  endeavors  to  do  so  have  failed  ;  every 
case  has  some  distinguishing  features ;  each  case  must  be  gov- 
erned by  its  own  peculiar  circumstances."  *  And  since  these 
woi-ds  were  spoken,  the  enlightenment  of  the  world,  professional 
and  non-professional,  has  progressed  until  it  has  learned,  that  the 
phases  of  insanity,  idiocy,  and  the  like  (the  terra  "  insanity,"  or 
**  unsound  mind,"  or  **  want  of  mental  capacity,"  covering  each 
alone  the  whole  idea),  are  as  numerous  as  those  of  the  sound 
mind.  There  is,  therefore,  no  one  test  applicable  to  all  forms  of 
mental  unsoundness,  but  each  case  must  proceed  more  or  less  on 
a  consideration  of  its  particular  facts.^ 

§  127.    The  Te%t  of  Insanity  as  to  Marriage  :  — 

Power  of  Contract  and  Basiness.  —  Iti  a  sort  of  general  way,  the 
test  of  the  insanity  which  disqualifies  one  to  enter  into  matri- 
mony is  frequently  stated  to  be,  to  consider  whether  or  not  the 
party  was  capable  of  making  a  contract.*    "  If  the  incapacity  be 


1  Smith  V.  Tebbttt,  Law  Rep.  1  P.  & 
M.  898,  400;  Hancock  v.  Peaty,  Law 
Hep.  1  P.  &  M.  335,  340,  311 ;  Kinne  v. 
Kinne,  9Conn.  102, 106;  1  Bishop  Grim. 
Law,  §  306.  And  see  Banks  v.  Goodfel- 
low,  Law  Rep.  6  Q.  B.  549,  and  various 
cases,  some  of  them  American,  there 
cited ;  Lowder  r.  Lowder,  58  Ind.  538. 

«  Mudway  ».  Croft,  3  Curt.  Ec.  671,675. 

»  1  Bishop  Crim.  Law,  §  379,  381-396. 

*  Ante,  §  125 ;  Anonymous,  4  Pick. 
82;  Middleborough  v.  Rochester,  12 
Mass.  363;  Page  on  Div.  192, 193;  Cole 
V.  Cole,  5  Sneed,  57 ;  Atkinson  v,  Med- 
ford,  46  Maine,  510.  In  Ward  v.  Dula- 
ney,  23  Missis.  410,  414,  415,  it  was  ob- 
seryed :  *'  What  degree  of  mental  imbe- 


cility, what  extent  of  intellectaal  aliena- 
tion, will  suffice  to  annul  a  contract  of 
marriage,  it  is  difficult  to  pronounce; 
certainly  mere  weakness  of  intellect,  or 
even  great  eccentricity  of  conduct,  un- 
less it  reaches  a  point  that  evinces 
inability  to  comprehend  the  subject-mat- 
ter of  the  contract,  will  not  suffice ;  and 
every  principle  of  sound  policy  and 
humanity  admonishes  us,  that  a  contract 
BO  important  in  its  social  relations,  and 
bearing  so  materially  on  the  peace  and 
happiness  of  families,  should  not  be  set 
aside  upon  slight  grounds,  or  on  less 
proof  than  would  suffice  to  annul  con- 
tracts less  sacred  and  important  in  their 
nature." 

105 


§  128  MABBTAQE  IMPERFECTLY  CONSTITIJTED.      [BOOK  UI. 

such/'  says  Sir  John  NichoU,  ^^  that  the  party  is  incapable  of 
understanding  the  nature  of  the  contract  itself,  and  incapable, 
from  mental  imbecility,  to  take  care  of  his  or  her  own  person 
and  property,  such  an  individual  cannot  dispose  of  his  or  her 
person  and  property  by  the  matrimonial  contract,  any  more  than 
by  any  other  contract.  The  exact  line  of  separation  between 
reason  and  incapacity  may  be  difficult  to  be  found  and  marked 
out  in  the  abstract ;  though  it  may  not  be  difficult,  in  most  cases, 
to  decide  upon  the  result  of  the  circumstances."^  And  Lord 
Stowell  has  observed :  *^  Madness  may  subsist  in  various  degrees  ; 
sometimes  slight,  as  partaking  rather  of  disposition  or  humor, 
which  will  not  incapacitate  a  man  from  managing  his  own  affairs, 
or  making  a  valid  contract.  It  must  be  something  more  than 
this,  something  which,  if  there  be  any  test,  is  held,  by  the  com- 
mon judgment  of  mankind,  to  affect  his  general  fitness  to  be 
trusted  with  the  management  of  himself  and  his  own  concerns."  ^ 
On  the  other  hand,  — 

§  128.  Less  Capacity  than  for  Contract.  —  It  seems  to  have  been 
deemed  by  some,  that,  with  less  capacity  than  is  required  to 
make  an  ordinary  contract,  one  may  still  have  sufficient  to  enter 
into  a  valid  marriage.  As  once  observed  judicially :  *^  It  appears 
to  us,  from  the  examination  of  Mrs.  Frederic  [the  alleged  insane 
person]  by  the  commissioners,  that  another  inquisition  is  not 
necessary.  The  answers  given  by  her  certainly  show  some  un- 
derstanding, although  a  defective  one,  and  these  afford  higher 
evidence  of  the  true  state  of  her  mind  than  the  opinions  of  any 
witnesses  on  the  subject  could  do.  There  may  possibly  be  so 
much  imbecility  as  to  render  her  incapable  of  making  contracts 
which  would  bind  her  estate,  but  this  imbecility  does  not  appear 
to  exist  in  so  great  a  degree  as  to  incapacitate  her  from  contract- 
ing marriage,  which  seems  to  be  the  chief  object  of  the  peti- 
tioner." *  The  consequence  of  which  would  seem  to  be,  that  a 
woman  not  mentally  competent  to  bestow  on  a  man  her  goods, 
may  do  it  by  adding  thereto  her  person  and  her  lands.  But* 
contrary  to  this,- 

More  Capacity  —  (Mental  Health  or  Disease).  —  In  an  English 

1  Browning  v.  Reane,  2  Phillim.  69, 70,  held  to  evidence  such  imbecilitj  as  dis- 

1  Eng.  Ec  190, 191.  qualifies    the   part/  to  contract  matri* 

^  Turner  v,  Meyers,  1  Hag.  Con.  414,  monj. 

4  Eng.  £c.  440,  442.    In  Foster  r.  Means,  *  Ex  parte  Glen,  4  Des.  646,  649. 
Z  Speers  £q.  669,  is  a  statement  of  facts 
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case  of  later  date,  Lord  Penzance  observed :  "  It  was  strenuously 
argued  on  the  part  of  the  respondent,  that  a  marriage  duly  cele- 
brated was  not  to  be  lightly  annulled,  and  it  was  rather  hinted 
than  asserted  that  a  less  degree  of  sanity  would  be  sufficient  to 
make  a  marriage  valid  than  would  be  required  for  the  making  of 
a  will,  and  for  some  other  purposes.  But  the  court  here  has  not, 
as  in  many  testamentary  cases,  to  deal  with  varieties  or  degrees 
in  strength  of  mind,  with  the  more  or  less  failing  condition  of 
intellectual  power  in  the  prostration  of  illness,  or  the  decay  of 
faculties  in  extended  age.  The  question  here  is  one  of  health  or 
disease  of  mind ;  and,  if  the  proof  shows  that  the  mind  was  dis- 
eased, the  court  has  no  means  of  gauging  the  extent  of  the 
derangement  consequent  upon  that  disease,  or  affirming  the  limits 
within  which  the  disease  might  operate  to  obscure  or  divert  the 
mental  power.  ...  If  any  contract  more  than  another  is  capable 
of  being  invalidated  on  the  ground  of  the  insanity  of  either  of  the 
contracting  parties,  it  should  be  the  contract  of  marriage,  an  act 
by  which  the  parties  bind  their  property  and  their  persons  for  the 
rest  of  their  lives."  * 

True  Doctrine.  —  It  is  believed  by  the  writer  that  the  doctrine 
best  sustained  by  reason,  if  not  by  authority,  differs  in  some 
degree  from  all  the  foregoing  propositions,  and  is  as  follows. 
The  mental  incapacity  which  disqualifies  one  for  crime  is  such  as 
renders  it  impossible  he  should  entertain  the  criminal  intent.^ 
The  disqualifying  incapacity  for  making  a  deed,  a  will,  or  a  bill 
of  sale  of  personal  property,  is  such  as  puts  it  out  of  the  power 
of  the  person  to  exercise  a  dupoBing  mind  in  respect  of  the  par- 
ticular thing.  The  question  is  not  altogether  of  hrain-quantity^ 
or  of  brain-qtuxlitg^  in  the  abstract ;  but  it  is,  whether  the  mind 
could  and  did  act  rationally  regarding  the  precise  thing  in  con- 
troversy. In  a  marriage  case  it  is,  whether  the  alleged  insane 
person  acted  rationally  regarding  marriage  and  the  particular 
one  in  dispute ;  not,  indeed,  whether  his  conduct  was  wise,  but 
whether  it  proceeded  from  a  mind  sane  as  respects  the  thing  done  ; 
though,  as  to  this,  a  broad  degree  of  general  insanity  would  of 
itself^  without  special  inquiry  into  the  individual  transaction, 
cover  the  particular  ground.  And  there  are  some  authorities 
which  seem  to  give  countenance  to  this  view.*    Again,  — 

1  Hancock  v.  Peaty,  Law  Rep.  1  P.  &         «  1  Bishop,  Crim.  Law,  §  376,  381. 
M.  835,  340,  341.  •  See  True  r.  Ranney,  1  Post.  N.  H 
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§  129.  Kind  of  Contract.  —  If  we  accept  the  general  proposition, 
that  the  mental  unsoundness  which  disqualifies  its  possessor  for 
matrimony  is  the  same  which  disables  one  to  make  an  ordinary 
contract,  still  it  furnishes  us  with  only  slight  practical  help  in 
the  varying  circumstances  of  cases.  The  question  being,  whether 
or  not  the  party  was  capable  of  giving  his  consent  to  the  thing 
in  controversy,  the  nature  of  this  particular  thing  must  enter 
into  the  account.  Upon  this  principle,  and  this  alone,  is  founded 
the  distinction  ^  between  insanity  disqualifying,  for  example,  to 
make  a  contract  and  to  make  a  will.  Therefore  let  us  look  a 
little  further  at  the  adjudications  in  respect  of  the  specific  insanity 
which  renders  a  marriage  void. 

II.   Particular  Questioni. 

§  180.  Commission  of  Lunacy.  —  In  the  second  volume,^  will  be 
considered  the  effect  of  a  commission  of  lunacy  in  mere  evidence. 
As  to  the  law,  it  was  in  England  declared,  in  1742,  by  15  Geo.  2, 
c.  30,  that  the  marriage  of  one  under  a  commission  of  lunacy 
should  be  "  null  and  void  to  all  intents  and  purposes  whatsoever.'* 
This  statute  is  of  a  date  too  recent  to  be  common  law  with  us. 
By  its  necessary  operation,  the  marriage  of  a  person  under  such 
commission  was,  while  the  commission  remained  unrevoked,  void, 
though  he  had  in  fact  recovered  his  reason,  or  was  in  a  lucid 
interval.^  This  statute  was  extended  and  in  some  degree 
amended  by  51  Geo.  8,  c.  37 ;  .and,  being  thus  practically  super- 
seded, it  was  repealed  by  36  &  87  Vict.  c.  91.  In  the  absence  of 
an  enactment  like  these,  — 

62 ;  Ward  v.  Dulaney,  23  Missis.  410,  ex-  differs  in  a  rerj  important  respect  from 

tracted  from  in  note  to  §  127,  ante ;  Har-  all  other  civil  contracts."  p.  810.    Elzej 

rod  V.  Harrod,  1  Kay  &  J.  4, 14 ;  Doe  v.  v.  Elzey,  1  Houston,  SOS,  319.    Perhaps 

Roe,  Edm.  Sel.  Cas.  844.    In  a  Delaware  the   following   cases,  not   matrimonial, 

case,  Houston,  J.,  observed:  "It  would  may   be   helpful:    Aiman  r.  Stout,    6 

be  dangerous,  perhaps,  as  well  as  diffl-  Wright,  Pa.  114 ;   Hovey  v.  Hobeon,  55 

cult,  to  prescribe  the  precise  degree  of  Maine,  266. 
mental  vigor,  soundness,  and   capacity         ^  Ante,  §  126. 
essential  to  the  validity  of  such  an  en-         ^  Vol.  II.  §  666. 
gagement ;    which,  after  all,   in   many         *  Turner  v,  Meyers,  1  Hag.  Con.  414^ 

cases   depends   more  on  sentiments  of  4  Eng.  Ec.  440,  442;   Shelford  Mar.  & 

mutual  esteem,  attachment,  and  affec-  Div.  101, 107.    See  Cartwright  v.  Cart- 

tion,  which  the  weakest  may  feel  as  well  wright,  1  Phillim.  90,  1  Eng.  Ec.  47 ; 

as  the  strongest  intellects,  than  on  the  Wheeler  v.  Alderson,  8  Hag.  Ec.  674,  699, 

exercise  of  a  clear,  unclouded  reason,  or  6  Eng.  Ec.  211, 228 ;  Borlase  v.  Borlase,4 

sound  judgment,  or  intelligent  discern-  Notes  Cas.  106, 108 ;   Grimanl  v.  Draper, 

ment  and  discrimination,  and  in  which  it  12  Jur.  926. 
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Lnoid  Interval  —  Temporary  Insanity.  —  The  marriage  of  an  in- 
sane person  during  a  lucid  interval  is  good ;  it  was  so  in  England 
prior  to  the  statutes,^  and  so,  therefore,  it  is  now  by  the  common 
law  of  our  States  generally.  On  the  other  hand,  the  marriage  of 
one  habitually  sane,  celebrated  in  a  period  of  temporary  insanity, 
is  invalid.^  The  question  in  all  cases  is,  whether  the  mind, 
at  the  time  of  the  alleged  consent,  was  capable  of  consenting. 
Hence,  — 

Post-nuptial  Insanity.  —  Insanity  occurring  subsequently  to  the 
nuptials,  where  the  mind  was  sound  at  the  time,  does  not  affect 
their  original  validity,  neither  is  it  believed  to  be  anywhere  a 
cause  of  divorce.®  Yet,  as  a  question  of  mere  evidence,  plainly 
manifestations  of  mental  disorder  following  immediately  the  cere- 
mony may  enlighten  us  on  the  condition  of  the  mind  at  the  time. 
And  Dr.  Ray  considers,  that  there  are  cases  of  this  kind  extremely 
embaiTassing.^ 

Suicide  —  committed  directly  after  the  marriage,  }s  not  alone 
sufficient  evidence  of  insanity  to  avoid  it ;  and,  indeed,  the  broad 
doctrine  seems  to  have  been  maintained,  that  it  is  no  evidence.^ 

§  ISl.  IntozicatioB  as  a  Species  of  Insanity.  —  A  learned  judge 
once  observed,  that  a  marriage  will  not  be  rendered  void  by 

1  Shelf ord  Mar.  &  Div.  197 ;  Turner         *  Ray  Med.  Jurisp.  Insan.  2d  ed.  §  201. 

V.  Meyers,  1  Hag.  Con.  414,  4  £ng.  £c.  See  Wheeler  v.  Alderson,  8  Hag.  £c.  674, 

440,  442.  6  £ng.  Ec.  211. 

«  Legeyt  v,  O'Brien,   Milward,  826;         »  McAdam  v.  Walker,  1  Dow,  148, 

Parker  v.  Parker,  2  Lee,  882,  6  Eng.  Ec.  180;  Cram  v,  Thornley,  47  111.  102, 106 ; 

166;  Smith  v.  Smith,  47  Missis.  211.  And  see  Burrows  v.  Burrows,  1  Hag.  Ec 

•  Pamell  v,  Famell,  2  Hag.  Con.  109;  109,  8  Eng.  Ec.  49;   Chambers  v.  The 

Page  on  Div.  185,  note ;   Shelf  ord  Mar.  Queen's  Proctor,  2  Curt.  Ec.  416.  7  Eng. 

&  Dir.  190;  Wertz  ».  Wertz,  48   Iowa,  Ec.  161 ;  1  Eras.  Dom.  Rel.  46 ;  Coffey  v. 

684 ;    PoweU   v.  Powell,  18  Kan.  871 ;  Home  Life  Ins.  Co.  44  How.  Pr.  481,  8 

Hamaker    v,    Hamaker,     18    IlL    187;  Jones  &S.  814;   Weed  v.  Mutual  Benefit 

Lloyd  V.  Lloyd,  66  111.  87 ;  Curry  v.  Cur-  Life  Insurance  Co.  70  N.  Y.  661.    Proba- 

ry,  1  Wils.  Ind.  286.    I  find  a  Kentucky  bly  the  better  rule  is  to  receive  the  evi- 

atatute,  enacted   Dec.  20,  1866,  which  dence  of  suicide  when  offered  in  connec- 

makes  lunacy  or  unsound  mind,  of  three  tion  with  other  testimony,  but  to  reject  it 

years'  standing,  a  cause  for  divorce,  if  it  when  standing  alone.    And  see  Brooks  o. 

is  the  result  of  intemperance  or  of  a  he-  Barrett,  7  Pick.  94 ;  Petti tt  v.  Pettitt,  4 

reditary  taint  of  insanity,  which  was  con-  Humph.    191.     In    a    Tennessee    case, 

cealed  at  the  time  of  the  marriage.    I  Reese,  J.,  observed :   **  A  will  prepared 

am  not  aware  that  even  this  provision  in  view  of  suicide,  and  of  course  under 

exists  elsewhere.    It  proceeds,  the  reader  the  influence  of  the  morbid  and  unhappy 

perceives,  on  the  idea  of  a  fraud  prao-  feeling^  leading  to  that  catastrophe,  must, 

tiaed  while  the  person  was  sane.    I  can-  where  its  validity  is  in  question,  be  large* 

not  but  think  that  this  statute   treads  ly  affected  by  that  circumstance."    Pet* 

very  close  to  dangezoui  ground,  if  not  titt  v.  Pettitt,  supra,  p.  193. 
upon  it. 
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being  entered  into  while  the  party  was  intoxicated  ;  though 
insanity  from  delirium  tremens,  produced  by  intoxication,  will 
avoid  it.^  There  is  no  question  of  the  latter  branch  of  this 
proposition ;  ^  and  even  as  to  the  former  the  rule  applicable  to 
contracts  generally,  doubtless  therefore  to  marriage,  is,  that  mere 
intoxication,  while  the  party  retains  his  reason  and  knows  what 
he  is  about,  will  not  vitiate  the  contract.^  It  was,  moreover,  at 
one  time,  held,  in  respect  to  contracts  generally,  that  intoxication 
unmingled  with  fraud  was  no  excuse,  and  created  no  privilege  in 
avoidance  of  them;^  and  the  rule  in  equity  seems  still  to  be, 
that  the  court  will  not  asinat  a  contracting  party  on  the  mere 
ground  of  his  intoxication,  where  no  unfair  advantage  was  taken.^ 
But  the  settled  doctrine  of  modern  law  is,  that,  since  a  person  to 
make  a  valid  agreement  must  have  an  agreeing  mind,^  a  contract 
entered  into  by  one  so  intoxicated  as  not  to  know  what  he  is 
about  is  of  no  validity.  The  better  opinion  holds  it  unnecessary 
to  charge  the  defendant  with  fraud,  in  order  to  produce  this 
legal  consequence ;  ^  though  some  of  the  cases  go  to  the  extent, 
that  he  must  be  connected  with  the  intoxication,^  or,  at  least, 
must  have  taken  some  unfair  advantage  of  the  other's  situation.^ 
In  Indiana,  Sullivan,  J.,  observed :  ^'  Drunkenness  of  itself 
merely,  unless  fraud  be  practised,  will  not  avoid  a  contract ;  but, 
if  the  party  be  in  such  a  state  of  intoxication  that  he  is  for  the 


^  Clement  v,  Mattison,  8  Rich.  93.  quitted.    Reg.  v.  Moore,  16  Jur.  750;  and 

*  Legeyt  v.  O'Brien,  Milward,  S25.  see  the  obsorvatious  on  this  case  in  1  Am.' 
And  see  Menkins  v.  Lightner,  18  111.  282.  Law  Reg.  37.    See  also  1  Bishop  Crim. 

*  Gore  V.  Gibson,  13  M.  &  W.  623;  Law,  §  400-416w 

Dixon  V.  Dixon,  7  C.  £.  Green,  91.  7  2  Kent  Com.  452;  Chittj  Con.  Per 

*  2  Kent  Com.  451, and  the  authorities  kins's  ed.  140,  note;  Story  Con.  §27; 
there  cited ;  Johnson  v.  Medlicott,  3  P.  .  Smith  on  Contracts,  233  and  note ;  Blab- 
Wms.  130  note;  Cooke  v.  Clajworth,  18  op  Con.  §  802;  Barratt  v.  Buxton,  2 
Yes.  12.  Aikens,    167 ;    Fenton    v.    Holloway,    1 

s  2  Kent  Com.  452,  6th  ed.  note  5.  Stark.  126;   Bennett  r.  The  State,  Mart. 

See,  however,  Clifton  v,  Davis,  1  Par-  &  Yerg.  133;    ComweU  v.  The  State, 

sons,  31.    And  see  Shaw  v,  Thackray,  23  Mart.  &  Terg.  147 ;  Cummings  v.  Henry, 

Eng.  L.  &  Eq.  18.  10  Ind.  109. 

*  Lord  Ellenborough,  in  Pitt  v.  Smith,  •  Woods  v.  Pfndall,  Wright,  607 ;  Bap. 
8  Camp.  33;  Gore  v.  Gibson,  13  M.  &  W.  ney  v.  Dimmitt,  Wright,  44.  And  8e« 
623 ;  Clifton  v,  Dayis,  1  Parsons,  31.  So,  The  State  v.  Turner,  Wright,  20, 30;  The 
on  an  indictment  for  an  attempt  to  commit  State  v.  Thompson,  Wright,  617,  622 ;  2 
suicide,  the  court  observed  to  the  jury :  Greenl.  £▼.  §  374 ;  Calloway  v.  Wither* 
"  If  the  prisoner  was  so  drunk  as  not  spoon,  5  Ire.  Eq.  128. 

to  know  what  she  was  about,  how  can  *  Hutchinson  v.  Tindall,  2  Green  Clk 

you  And  that   she  intended  to   destroy  857. 
herself?"  and  she  was  accordingly  ao- 
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time  deprived  of  reason,  the  contract  is  void."  *  The  true  dis- 
tinction is,  that,  while  in  criminal  jurisprudence  one  is  ordinarily 
punishable  for  his  wrongful  act  committed  in  a  fit  of  mere  intoxi- 
c-ation  however  oblivious,  since  his  assent  to  drinking  to  excess  is 
criminal,^  —  yet,  in  the  civil  department,  the  doctrine  of  contracts 
makes  him  bound  only  when  his  mind  is  capable  of  coDtracting, 
not  permitting  another  to  gain  an  advantage  from  his  mere  intent 
to  drink.     Now,  — 

§  182.  Contiiiaed.  —  Applying  this  doctrine  to  marriage,  the 
Scotch  court  adjudged  the  assumed  marital  relation,  entered  into 
by  mutual  promises,  void,  where  the  woman  was  shown  to  have 
been  in  such  a  state  of  intoxication  as  to  be  incapable  of  giving  a 
valid  consent.^  The  incapacity  from  drunkenness  is  not  looked 
upon  as  permanent  insanity,  but  is  rather  likened  to  intermittent, 
ceasing  with  the  exciting  cause. ^  Practically  the  cases  cannot  be 
numerous  in  which  a  marriage  will  in  fact  be  celebrated  while 
one  of  the  parties  is  too  drunk  to  understand  what  is  going  on, 
unless  the  other  is  practising  fraud  upon  him.  For  though  theie 
might  be  instances  of  an  honest-minded  person  willing  to  marry 
a  drunkard,  we  can  scarcely  imagine  such  one  disposed  to  go 
knowingly  through  the  marriage  ceremony  with  the  other  at  the 
very  time  when  he  was  beastly  drunk. 

§  133.  Deaf  and  Dumb  —  BUnd.  —  A  person  deaf  and  dumb 
may  be  competent  to  contract  matrimony.  He  may  enter  into  it 
by  signs.'^    The  same  principle  applies  to  one  deprived  of  sight. 

§  134.  V7eak  inteUect.  —  The  intellect  may  be  very  weak,  and 
not  absolutely  free  from  derangement,  while  yet  not  so  to  such 
an  extent  as  to  disqualify  the  pei-son  to  contract  matrimony ;  for 
the  disorder  or  feebleness,  to  have  this  effect,  must  have  reached 
a  standard  magnitude.^     But  — 

Fraud  on  V7eak  InteUect  —  The  cases  oftenest  occurring  are 
where  partial  insanity,  or  great  weakness  of  intellect,  is  circum* 


1  Jennen  v.  Howard,  6  Blackf.  240. 

*  1  Bishop  Crim.  Law,  $  397  et  seq. 

*  Johnston  r.  Brown,  2  Scotch  Sese. 
Cas.  new  ed.  437 ;  s.  o.,  where  the  facts 
are  more  fully  reported,  Ferg.  Consist. 
Law,  Kep.  229.  This  case  appears  to 
contain  ako  some  of  the  elements  of 
fraud. 

Wheeler  p.  Alderson,  8  Hag.  Ec.  574, 
6  Eng.  £c.  211 ;   1  Fras.  Dom.  Bel.  48 ; 


Shelford  Mar.  &  Dir.  199.  See  Elzey  o. 
Elzey,  1  Houston,  308. 

^  Dickenson  v.  Blisset,  1  Dickens,  268; 
Elyot's  Case,  Cart  63 ;  Brower  v,  Fisher, 
4  Johns.  Ch.  441 ;  Harrod  v.  Harrod,  1 
KAy  &  J.  4 ;  1  Fras.  Dom.  Rel.  48. 

«  Ante,  §  12&-128 ;  Smith  i;.  Smith,  47 
Missis.  211.  And  see  Patterson  v.  Peo- 
pie,  40  Barb.  625;  In  re  Vanauken,  2 
Stock.  186 ;  1  Bishop  Crim.  Law,  §  376. 
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vented  by  fraud.'  Such  a  case  was  the  Earl  of  Portsmouth's ; 
who,  being  of  weak  and  somewhat  disordered  mind,  was  led  by 
the  artifice  of  his  trustee  and  solicitor,  whose  influence  over  him 
was  great,  into  a  marriage  with  this  conspirator's  own  daughter. 
The  marriage  was  declared  void.^  And  Browning  v,  Reane  is  of 
the  like  nature :  there  a  man  of  forty  contrived  to  bring  about, 
between  himself  and  a  woman  of  seventy,  —  a  drunkard,  with* 
considerable  property,  which  he  meant  to  secure,  —  a  marriage 
without  a  settlement,  or  the  knowledge  of  her  friends.  It,  also, 
was  adjudged  void.*    Indeed,  — 

§  135.  Fraud  and  Insanity  blending;.  —  The  two  ingredients  of 
fraud  and  insanity,  thus  blending,  often,  in  matrimonial  causes, 
produce  by  their  united  action  a  nullity  which  neither  could  alone 
effect.  We  shall  consider  this  topic  further,  when  we  come  to 
treat  of  fraud.^  At  present  it  will  be  sufiScient  to  add,  that,  in 
all  cases  where  the  act  of  the  party  is  sought  to  be  set  aside  on 
this  ground  of  weakness  of  mind,  the  court  inquires,  among  other 
things,  whether,  under  the  circumstances,  the  act  was  proper  for 
and  beneficial  to  him.  Plainly,  if  found  to  have  been  such,  the 
question  of  fraud  is  nearly  excluded  from  the  inquiry,  and  that 
of  mental  imbecility  assumes  a  new  aspect ;  for,  as  to  the  fraud, 
no  injury  was  done,  and  therefore  none  was  probably  intended  ; 
and,  as  to  the  mental  weakness,  the  particular  act  of  the  mind 
was  not  a  weak  one.  Yet  doubtless  thei*e  might  be  a  case  of  this 
general  complexion,  in  which  the  marriage  would  still  be  adjudged 
void.* 

§  135  a.    "Insanity"  nnder  a  Statute.  —  By  a  statute   in  Dela* 

^  See,  as  iUostratlYe,  Perkins  v.  Scott,  proof  that  can  arise  as  to  a  lucid  inter- 

23  Iowa,  237.  val  is  that  which  arises  from  the  act 

3  Portsmouth  v.  Portsmouth,  1  Hag.  itself ;  that  I  look  upon  as  the  thing  to 

Ec.  355,  3  Eng.  £c.  154.  be  first  examined,  and  if  it  can  be  proved 

'  Browning  v,  Reane,  2  Phillim.  60,  1  and  established  that  it  is  a  rational  act 

Eng.  £c.  190.  rationally  done,  the  whole  case  is  prored. 

*  Post,  §  193  et  seq.  What  can  you  do  more  to  establish  thu 

^  See,  as  rather  illustrating  than  sus-  act  ?  because,  suppose  you  are.  able  to 
taining  the  doctrine  of  the  text,  Birdsong  show  the  party  did  that  which  appears  to 
V.  Birdsong,  2  Head,  289 ;  Carr  v.  Holli-  be  a  rational  act,  and  it  is  his  own  en- 
day,  6  Ire.  Eq.  167 ;  Cartwright  v.  Cart-  tirely,  nothing  is  left  to  presumption  in 
Wright,  1  Phillim.  90.  In  the  case  last  order  to  prove  a  lucid  interval.  Here  is 
cited, — a  testamentary  one,  —  the  ques-  a  rational  act  rationally  done.  In  my 
tion  being  whether  the  will  of  a  person  apprehension,  where  you  are  able  com- 
habitually  insane  was  made  in  a  lucid  plctely  to  establish  that,  the  law  does 
interval,  Sir  WilUam  Wynne  observed :  not  require  you  to  go  further."  p.  100. 
''JNow  I  think  the  strongest  and  best 
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ware,  a  particular  court  is  declared  to  '*  have  sole  cognizance  to 
decree  marriages  null  and  void  which  are  prohibited  by  law  for 
consanguinity,  or  affinity,  or  between  a  white  person  and  a  negro 
or  mulatto,  or  where  either  of  the  parties  had,  at  the  time  of  the 
marriage,  another  husband  or  wife  living  ;  or  where  either  of  the 
parties  was  at  that  time  insane.''  But  the  enactment  is  silent  as 
to  fraud.  How,  therefore,  is  it  where  the  two  elements  of  fraud 
and  insanity  blend  ?  Plainly,  if  the  insanity  is  adequate  of  itself, 
the  court  cannot  lose  its  jurisdiction  though  fraud  also  intervened. 
So  much  is  unquestionable  in  reason.  It  has  been  adjudged,  that 
there  is  no  jurisdiction  under  this  provision  to  declare  a  marriage 
void  for  mental  weakness  not  amounting  to  idiocy  or  lunacy,  or 
for  intoxication  or  fraud  practised  on  a  weak  mind.^  This  sort 
of  question  should  be  considered  in  connection  with  doctrines  to 
be  stated  in  our  second  volume.^ 

III.   Whether  the  Marriage  is  Void  or  Voidable^  and  as  to  Confirm 

mation  by  Cohabitation. 

§  135  (.  In  Principle.  —  If  we  look  at  the  question  of  this  sub- 
title in  the  sole  light  of  legal  principle,  and  abstain  from  the  use 
of  the  uncertain  words  void  and  voidable  ^  in  expressing  what  we 
discern,  we  shall  conclude,  that,  as  there  can  be  no  marriage 
without  consent,  and  no  consent  by  a  mind  insane,^  the  marital 
status  cannot  be  superinduced  upon  any  formalities  of  marriage 
while  insanity,  in  the  absence  of  reason,  is  the  controlling  power 
over  the  understanding  of  either  of  the  parties.  To  impose  mar- 
riage upon  the  insane  person,  to  give  to  a  man  unloved,  assuming 
such  insane  person  to  be  a  woman,  the  legal  right  to  share  with- 
out her  consent  her  bed,  to  make  him  ruler  over  her,  to  take 
away  her  goods  and  bestow  them  on  him,  is  for  the  law  to  inflict 
more  of  wrong  th'an  does  the  felon  who  commits  both  robbery 
and  rape,  upon  a  subject  guilty  of  no  offence,  simply  for  the 
reason  that  Heaven  has  visited  her  with  one  of  the  greatest  of 
all  earthly  misfortunes.  The  tyrant  never  breathed  who  did  a 
more  abominable  deed.    And  that  the  law  of  any  State  in  our 

1  Elzey  V,  Elzey,  1  Hoiuton,  806.  *  Ante,  §  104  a. 

<  Vol  II.  §  291-293.    For  the  Missis-         «  Ante,  §  00  a,  121-124. 
sippi  statute  and  its  exposition,  see  Smith 
V.  Smith,  47  Missis.  211. 
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{ree  oountry  should  do  this  is  impossible.^  Still  the  ceremony  of 
^anigge  is  not  without  effect ;  for«  if  the  ini^ne  person  recoyera 
her  reason,  and  with  full  knowledge  ratifies  what  was  done»  thei 
marital  status  is,  froiQ  the  date  of  such  ratification,  conferred  oot 
the  parties,  or  perhaps  it  n^iaj  even  relate  back  to  the  time  of  th€| 
formal  ceremony.     Now,  — 

Void  or  Voidable.  —  What  is  thus  done  is  not,  in  accurate  Iaa<» 
guage,  a  ^^  void  "  thing ;  because,  speaking  figuratively^  it  is  ai^ 
unfinished  chain,  whose  yet  unwrought  one  link  will,  if  hereafter 
supplied,  render  it  complete.  Still  less  is  it  ^^  voidable ; "  for  this 
word  implies  something  already  effected,  of  a  sort  liable  hereafteip 
to  be  avoided.  But  this  view»  according  to  which  the  marriage 
i^  neither  void  nor  voidable,  concerns  merely  the  contract;  if, 
upon  such  unfinished  contract,  it  is  claimed  that  a  status  of  marn 
riage  has  been  superinduced,  such,  status  is  ^^void,"  according 
even  to  the  strictest  meaning  of  the  word.  There  is  no  such 
status ;  what  is  spoken  of  as  such  is  a  mere  non-entity^  it  has  no 
existence  for  any  purpose  whatever.  Hence,  if  we  must  apply  to 
the  transaction  either  "  void  "  or  "  voidable,"  the  former  is  the 
correct  term. 

§  136.  In  Authority.  -*  The  authorities  on  this  question  are  in 
^me.  confusion  ;  but,  on  the  whole,  they  accord  fairly  well  with 
the  doctrine  of  principle  as  thus  explained.     Hence,  — 

Void.  —  As  already  seen,  the  adjudged  law  deems  the  marriagOf 
where  one  of  the  parties  to  it  was  insane  at  its  celebration,  not 
voidable,  but  void.^  The  consequence  of  which  doctrine  is,  that 
the  defect  may  be  relied  upon,  in  avoidance  of  such  marriage,  not 
only  in  a  suit  between  the  parties  to  set  it  ^side,  but  in  any  cause, 
between  the  same  parties  or  any  other,  wherein,  either  during 
the  life  of  the  married  persons  or  afterward,  it  is  judicially  called. 
ifki  question.^    In  contracts  other  than  of  present  marriage,  there^ 


1  And  see  antd^  $  00fr-05a;  potl, 
(2ie. 

s  Ante,  §  93-95, 105, 125,  and  places 
there  cited. 

•  Browning  v.  Reane,  2  Phillim.  289, 1 
Kng.  Ec.  190 ;  Parker  r.  Parker,  2  Lee, 
888,  6  Eng.  Ec.  166;  Ex  parte  Turing,  1 
Yes.  &  B.  140,  where  a  marriage  within 
Stat.  12  Geo.  3,  c.  U,  was  held  to  be 
▼old;  Foster  v.  Means,  1  Speers  Eq.  669; 
J'^hnson  r.  Kincade,  2  Ire.  Eq.  470 ;  Jen- 
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kins  V.  Jenkins^  2  Dana,  102;  Midale^ 
borough  V,  Bochester,  12  Mass.  363; 
Wightman  v,  Wightman,  4  Johns.  Ch.' 
343;  Jaques  v.  The  Public  Administr*- 
tor,  I  Brad.  499 ;  Rawdon  v.  Bawdon,  2a 
Ala.  666;  Clement  v.  Mattison,  3  Rich. 
93;  Atkinson  v.  Medford,  46  Maine,  610; 
Harrod  v.  Hacrod,  1  Kay  &  J.  4;  Waj- 
mire  v.  Jetmore,  22  Ohio  State^  271;  1 
Surge  Col.  &  For.  Laws»  188. 
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are,  as  to  this,  yarious  distinctions,  depending  in  part  on  reasons 
not  entering  into  the  matrimonial  contract,  a  consideration  where- 
of is  not  sufficiently  important  to  our  present  inquiry  to  be 
undertaken  here.^  We  have  seen,^  that  there  was  a  time  when 
marriages  between  insane  persons  were  supposed  to  be  ralid. 
But  since  the  darkness  of  this  period  passed  away,  down  to  a 
date  not  remote,  there  have  been  no  contrarieties  of  opinion  on 
this  question ;  nor,  till  recently,  have  any  such  doctrines  been 
promulgated  as  are  mentioned  in  a  preceding  chapter,'  to  the 
effect  that,  in  the  absence  of  a  decree  pronouncing  a  marriage  of 
insane  parties  void,  it  will  be  treated  as  good.     Still,  — ^ 

Salt  for  Numty.  —  Though  the  marriage  in  these  cases  is 
Toid,  suits  of  nullity,  directly  between  the  parties,  are  always 
allowed ;  and,  where  a  competent  tribunal  is  thus  called  upon, 
and  a  case  is  made  out,  it  has  no  discretion,  but  even  a  court  of 
equity  is  compelled  to  proceed  to  the  decree.^  The  marriage, 
indeed,  is  just  as  void  in  law  without  the  decree  as  with  it ;  but 
prudential  reasons,  other  than  strictly  legal,  may  strongly  indi- 
cate the  propriety  of  the  party's  carrying  the  matter  to  the  court 
for  direct  adjudication.*    But,  — 

§  137.  Voidable.  —  As  already  seen,^  there  are  in  some  of  our 
States  both  statutes  and  judicial  decisions  wherein,  of  late,  the 
doctrines  thus  explained  appear  to  have  been  utterly  ignored. 
Thus,  not  to  speak  of  cases  intimating  that  the  invalidity  of  the 
marriage  can  be  relied  on  only  in  a  direct  suit  between  the  par-* 
ties  for  its  nullity,  we  have  such  legislation  as  was  referred  to  in 
a  previous  chapter,  wherein  were  quoted  statutes  in  words  or* 
daining  this  I'csult.'^  Nor  yet  to  speak  of  a  recent  Illinois  case  in 
which  the  court  laid  down  the  proposition,  that,  by  the  common 


^  Bishop  Con.  §  169, 296,  297 ;  Rice  t». 
Peet,  16  Johns.  603 ;  Grant  i;.  Thompson, 
4  Conn.  203 ;  lamprey  v.  Nudd,  9  Fost. 
K.  U.  299 ;  Kilbee  v,  Myrick,  12  Fla.  419; 
Manning  v.  GiU,  Law  Rep.  13  £q.  486 ; 
Millison  v.  Nicholson,  Conference,  499; 
Xerritt  r.  Gumaer,  2  Cow.  662 ;  Ingraham 
r.  Baldwin,  6  Seld.  46;  Croase  v.  HoU 
inan,  19  Ind.  30 ;  Breckenridge  v,  Orms* 
by,  1  J.  J.  Mar.  236 ;  Soniers  r.  Pamphrey, 
24  Ind.  231 ;  Gates  v,  Woodson,  2  Dana, 
462;  AUis  9.  Billings,  6  Met.  416;  Fitz- 
gerald V.  Reed,  9  Sm.  &  M.  94 ;  Crowther 
r.  Bowlandson,  27  Cal  876;  Maddox  v. 


Simmons,  81  Gik  612.    See  post»  §  140^ 
note. 

*  Ante,  S  126. 
>  Ante,  §  94. 

*  Crump  V,  Morgan,  8  Ire.  £q.  9l» 
Hancock  v.  Peaty,  Law  Rep.  1*  P.  &  M. 
336 ;  Powell  p.  Powell,  18  Kan.  371. 

«  liawdon  v.  Rawdon,  28  Ala.  666, 
Wightman  v,  Wightman,  4  Johns.  Ch. 
843. 

«  Ante,  §  90-96. 

7  Ante,  §  91*96;  Gosfaen  v.  Bldmu  od, 
4  Allen,  468. 
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law,  the  marriage  of  insane  persons  is  good,  and  cannot  be  set 
aside  even  in  a  suit  Instituted  for  the  express  purpose,^  we  have 
a  Georgia  decision,  proceeding  indeed  on  a  statute,  wherein  the 
majority  of  the  court  seem  to  have  held  the  decree  of  nullity,  on 
the  ground  of  insanity,  to  annul  the  marriage  only  from  the  time 
it  is  rendered,  making  it,  therefore,  originally  good.  Said  Lump- 
kin, J.,  "  Nowhere  else  is  mental  incapacity,  except  in  Georgia, 
so  far  as  I  know,  made  a  ground  for  divorce.  Elsewhere  the  pro- 
ceedings are  instituted  in  chancery,  or  some  other  court,  to  annul 
the  pretended  marriage.  A  sentence  of  nullity  is  rendered. 
Now,  I  maintain  broadly,  that  in  this  State  no  decree  can  be 
rendered,  separating  man  and  wife,  where  there  has  been  a  mar- 
riage de  facto^  except  under  our  divorce  laws ;  that  they  have 
virtually  repealed  the  whole  body  of  the  English  ecclesiastical 
and  common  law  upon  this  subject.  Was  any  such  proceeding 
ever  known  or  heai*d  of  in  Georgia,  to  obtain  a  sentence  of  nirf- 
lityf'^^  Yet  the  court  was  certainly  mistaken  in  its  supposition, 
that  nowhere  except  in  Georgia  is  the  suit  to  annul  a  marriage 
on  the  ground  of  insanity  called  a  suit  for  divorce;  the  term 
"  divorce  "  is,  in  Jacob's  Law  Dictionary,  also  in  the  reprint  by 
Tomlins,  defined  to  be  "the  separation  of  two,  de  facto  married 
together,  made  by  law."  The  definition  is  the  same,  substan* 
tially,  in  the  Dictionary  of  Burn;  and,  though  the  expression 
"  sentence  of  nullity  "  may  be  more  appropriate,  the  word  divorce 
has  been  always  more  or  less  employed,  both  in  England  and  in 
this  country,  to  signify  the  sentence  which  pronounces  the  mar- 
riage void,  both  when  it  was  in  law  void,  and  when  it  was  in  law 
voidable.* 

§  137  a.  Continaea.  —  There  is  perhaps  nothing  more  remark- 
able under  this  head  than  a  Vermont  case,  decided  as  late  as 
1870,  —  by  a  court,  it  may  be  observed,  from  which  excellent 
decisions  on  questions  connected  with  marriage  and  divorce  have 
sometimes  proceeded.  A  lunatic,  palpably  and  clearly  such,  and 
under  guardianship  as  a  lunatic,  went  through  a  form  of  marriage 
with  a  girl  with  whom  he  occasionally  cohabited.  He  had  no 
lucid  interval,  and  there  was  no  suspension  of  the  guardianship. 
On  his  death  it  was  held,  that,  no  proceeding  having  been  had  to 

1  Hamaker  o.  Hamaker,  18  Bl.  187.  •  Poet,  §  1S8 ;  Vol.  IL  §  225, 203. 

•  Brown  v.  Westbrook,  27  Ga.   102, 

loa  • 
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set  aside  this  formal  marriage,  she  was  entitled  to  the  legal  rights 
of  a  widow. ^  This  decision  was,  indeed,  based  upon  the  statutes 
of  the  State.'  We  have  already  seen  something  of  this  sort  of 
enactment  and  its  interpretation.^  But  the  court  also  laid  it 
down,  that  ^^  this  construction  of  the  provisions  of  the  statute  is 
in  harmony  with  the  common  law  on  the  subject ;  **^  not  appear* 
ing  to  be  aware  that  the  books  contain  any  contrary  doctrine. 

§  138.  Suspending  Cause,  for  Direct  Proceedings.  —  It  is  undoubt- 
edly competent  for  a  court  of  equity  in  a  proper  case,  possibly 
even  in  some  circumstances  for  a  court  of  law,  when  the  nullity 

^  Wiser  V.  Lockwood,  42  Vt  720.  such  idiot,  ioterested  to  avoid  the  mar- 

>  Vt  Gen.  Stats,  c.  70,  §  1-3,  &-8,  as  riage,  at  any  time  during  the  lifetime  of 

follows :  —  either  of  the  parties. 

"  Section  1.  All  marriages  which  are         "  Sect.  6.  When  a  marriage  is  sought 

prohibited  bj  law  or  on  account  of  con-  to    be  annulled  on  the  ground  of  the 

•anguinity  or  affinity  between  the  parties,  lunacy  of  one  of  the  parties,  it  may  be 

or  on  account  of  either  of  them  haying  a  declared  void  at  any   time  during  the 

former  wif^  or  husband  then  living,  shaU,  continuancy  of  that  lunacy,  or  after  the 

if  solemnized  within  this  State,  be  abso-  death  of  the  lunatic  in  that  state,  during 

lately  void  without  any  decree  of  divorce  the  lifetime  of  the  other  party  to  the 

or  other  legal  process.  marriage,  on  the  application  of  any  rela- 

"  Sect.  2.  When  a  marriage  is  sup-  live  of  tlie  lunatic  interested  to  avoid  the 

posed  to  be  void,  or  the  validity  thereof  marriage. 

is  doubted,  for  any  of  the  causes  men-  "  Sect.  7.  When  the  marriage  of  an 
tioned  in  the  preceding  section  of  this  idiot  or  lunatic  is  sought  to  be  annulled 
chapter,  either  party  may  file  a  libel  for  during  the  lifetime  of  both  the  parties  to 
annulling  the  same ;  the  libel  to  be  filed  the  marriage,  and  no  suit  shall  be  prose- 
in  the  manner  hereinafter  prescribed ;  cuted  by  any  relative,  a  sentence  of  nul- 
and,  upon  due  proof  of  the  nullity  of  the  lity  may  be  pronounced  on  the  applica- 
marriage,  it  shaU  be  declared  void  by  a  tion  of  any  person  admitted  by  the  court 
sentence  of  divorce  or  nullity.  to  prosecute,  as  the  next  friend  of  such 

"  Sect  3.  The  supreme  court  may  by  idiot  or  lunatic 
a  sentence  of  nullity  declare  void  the         "Sect  8.  The  marriage  of  a  lunatic 

marriage  contract,  for  either  of  the  fol-  may  also  be  declared  void,  upon  the  ap- 

lowing  causes,  existing  at  the  time  of  plication  of  the  lunatic,  after  the  restora- 

marriage: —  tion  of  reason;    but,  in  such  case,  no 

"First  That  the  parties,  or  one  of  sentence  of  nullity  shall  be  pronounced, 

them  had  not  attained  the  age  of  legal  if  it  shall  appear  that  the  parties  freely 

consent.  cohabited  as  husband    and  wife,  after 

"  Second.  That  one  of  the  parties  was  the   lunatic   was   restored   to  a  sound 

an  idiot  or  lunatic.  mind." 

"Third.  That  the  consent  of  one  of         *  Ante,  §  90-85. 
the  parties  was    obtained  by  force  or         ^  Referring  to  Bac.  Abr.  Idiots  and 

fraud.  Lunatics,  D ;   Smart  p.  Taylor,  9  Mod. 

"Fourth.  That  one  of  the  parties  was  98 ;  £x  parte  Turing,  1  Ves.  &  B.  140; 

physically  incapable  of  entering  into  the  Wightnian  u.  Wightman,   4  Johns.  Ch. 

marriage  state.  348 ;    Co.  Lit.  83  a.     I  cannot  discover 

"  Sect.  5.  When  a  marriage  is  sought  any  thing  here,  except  the  "  strange  de* 

to  be  annulled  on  the  ground  of  the  idiocy  termination"  spoken  of  by  Blackstone 

of  one  of  tlie  parties,  it  may  be  declared  (ante,  §  126),  to  sustain  the  propositioa 

yoid  on  the  application  of  any  relative  of  to  which  these  authorities  were  cited. 
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of  a  marriage  by  reason  of  insanity  is  collaterally  insisted  upon, 
to  refuse  to  enter  into  the  question,  and  to  continue  the  cause, 
for  the  validity  to  be  tested  by  a  direct  suit  for  nullity.  This  haa 
been  done  in  North  Carolina.  Persons  who  alleged  themselves 
to  be  husband  and  wife  brought  their  bill  in  equity,  for  an 
account,  against  the  guardian  of  the  wife ;  and,  among  the  pre* 
tences,  they  averred  that  the  defendant  relied  on  a  fact  of  mar- 
riage had  between  the  wife  and  another  man,  previously  to  the 
one  solemnized  between  the  plaintiffs ;  which  prior  marriage,  the 
bill  proceeded  to  declare,  was  void  by  reason  of  imbecility,  &c., 
making  the  present  marriage  good.  But  the  court  declined  to 
entertain,  in  this  collateral  way,  the  question  of  the  invalidity  of 
the  former  marriage ;  and  ordered  the  case  to  be  ^^  retained  for 
further  directions,*'  that  the  plainti£F  wife  might  meanwhile,  if 
she  saw  fit,  institute  and  carry  on  a  suit  to  have  such  former  mar- 
riage decreed  void.  Said  Pearson,  J. :  ^^  The  plaintiffs  counsel 
cited  several  authorities  in  support  of  the  position,  that,  where 
nullity  of  maniage  is  incidentally  put  in  issue,  in  any  proceeding, 
before  any  tribunal,  such  tribunal  has  power  to  decide  the  ques- 
tion as  necessarily  involved  in  the  exercise  of  its  appropriate 
jurisdiction.  Without  entering  upon  this  subject,  it  is  sufficient 
to  say,  in  the  language  of  the  court  in  Johnson  v.  Kincade,^  *  It  is 
convenient  and  fit  in  respect  to  the  decent  order  of  society,  the 
condition  of  the  parties,  and  succession  of  estates,  that  the  valid- 
ity of  such  a  marriage  should  be  directly  the  subject  of  judicial 
sentence.'  And  as  the  legislature  has  conferred  sole,  original 
jurisdiction,  in  all  applications  for  divorce,  upon  the  superior 
courts  of  law  and  courts  of  equity,  and  pointed  out  the  mode  of 
proceeding  and  the  rules  and  regulations  to  be  observed,  and 
required  that  the  material  facts  charged  in  the  petition  or  libel 
shall  be  submitted  to  a  jury,  upon  whose  verdict  and  not  other- 
wise the  court  shall  decree  and  authorize  a  decree  from  the  bonds 
of  matrimony  or  that  the  marriage  is  null  and  void,  and  after  a 
sentence  nullifying  or  dissolving  the  marriage  all  and  every  the 
duties,  &c.,  in  virtue  of  such  marriage  shall  cease  and  determine, 
with  a  proviso  as  to  the  legitimacy  of  the  children,  we  do  not 
feel  at  liberty  to  decide  a  question  of  such  grave  importance  as  a 
thing  collateral  or  incidental  to  an  oi*dinary  bill  for  an  account, 
where  the  trial  will  be  made  without  the  intervention  of  a  jury, 

I  JoluMon  9.  Kiocade,  2  Ire.  Eq.  470, 474.    And  see  aate,  §  131 
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Upon  depositions,  which  are  usually  taken  in  a  defective  and  un* 
satisfactory  manner."  ^  Now,  aside  from  the  statutes  and  from 
whatever  else  is  peculiar  to  the  jurisprudence  of  this  State,  it 
seems  to  the  writer  that,  looking  at  the  question  as  one  of  general 
jurisprudence  alone,  the  course  given  to  this  case  was,  under  itd 
special  facts,  eminently  wise  and  just.  The  precedent  may  well 
be  recommended  to  the  tribunals  elsewhere,  for  cautious  and 
limited  adoption.  But  this  is  not  to  hold  the  marriage  voidable 
in  distinction  from  void.  It  is  not  to  make  property  changd 
hands  on  the  death  of  one  with  whom  it  is  ascertained  that  a  for- 
mal marriage,  without  the  matrimonial  consent,  had  taken  plaCe  i 
it  is  not  to  do  injustice  to  the  parties,  but  to  establish  justice. 
§  139.  Affirming  the  Marriage  by  Subeequent  Cohabitation :  — 
In  Reason.  —  From  the  views  presented  at  the  opening  of  thid 
Bub-title  ^  it  results  that,  if  the  parties  voluntarily  and  knowing 
the  facts  cohabit  when  the  insanity  is  removed,  which  is  one 
mode  of  expressing  consent,  the  marriage  is  thereby  made  good. 
Still  we  find  in  the  books  some  — 

Intimations  against  snoh  Confirmation.  —  The  North  Carolina 
court  intimates  in  one  case,  without  deciding  the  question,  that, 
since  the  marriage  is  void,  and  since  by  a  rule  generally  prevail- 
ing in  the  law  of  contracts  there  can  be  no  confirmation  of  what 
is  void,^  no  mutual  recognition  and  cohabitation  of  the  parties  as 
husband  and  wife,  after  the  return  of  reason,  will  cure  the  origi- 
nal defect,  especially  in  localities  where  marriage  is  good  only 
when  solemnized  according  to  a  particular  form.  ^^A  writer 
upon  the  law  of  marriage,"  they  observe,  referring  to  Poynter, 
*'  lays  it  down  that,  when  a  marriage  is  void  ipBo  facto^  acqui- 
escence,  long  cohabitation,  and  issue,  or  the  desire  of  the  parties, 
to  adhere,  cannot  amend  the  original  defect.^  In  a  case  of 
alleged  insanity  at  the  time  of  the  marriage,  subsequent  acqui- 
escence, during  long  or  frequent  periods  of  undoubtedly  restored 
reason,  would  be  cogent  proof  of  competent  understanding  at  the 
time  of  the  marriage  ;  but,  assuming  lunacy  then  to  have  existed, 
the  rule  of  the  author  quoted  seems  to  be  sustained  by  the  con- 
sideration that  marriage  is  a  peculiar  contract,  to  be  celebrated 
with  prescribed  ceremonies,  and,  therefore,  subsequent  acts,  not 

1  Willtamson  v.  WilUamflon,  8  Jooet         *  Bishop  Con.  §  155. 
Bq.  446,  447,  448.  «  Pojnter  Mar.  &  Dir.  157. 

s  Ante,  §1356. 
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amounting  in  themselves  to  a  marriage,  will  not  make  that  good 
which  was  bad  in  the  beginning."  ^    But,  — 

§  140.  Such  Confirmation  Gk>od.  —  When  we  look  beyond  mere 
forms  of  words  to  the  thing  itself,  we  see  that  the  marriage  in 
these  cases  is,  though  properly  spoken  of  as  Yoid  for  the  want  of 
a  more  definite  term,  not  so  in  a  sense  rendering  confirmation 
impossible.'  Starting  from  this  proposition  we  perceive,  that^ 
unless  consent  and  formalities  must  be  simultaneous  to  consti* 
tute  marriage,  the  foregoing  reasoning  is  unsound.  And  as  the 
purpose  of  forms  is  to  subserve  the  public  order,  there  is  no  just 
reason  why  they  may  not  take  place  to-day,  and  any  imperfection 
in  the  consent  be  supplied  to-morrow.  Even  if  this  were  not  so, 
the  doctrine  of  estoppel  might  well  be  held  to  preclude  the  luna* 
tic  from  setting  up  his  insanity  after  cohabiting  voluntarily  with 
the  consenting  party  during  a  period  of  undoubted  capacity. 
Therefore,  in  the  words  of  Shelford,  "  there  is  authority  for  the 
proposition,  that  a  marriage  by  a  non  eomposj  when  of  unsound 
mind,  is  rendered  valid  by  consummation  during  a  lucid  inter- 
val ; "  ^  and,  in  reason,  the  law  is  plainly  so.*  In  further  confir- 
mation of  this  we  shall  subsequently  see  that,  in  cases  of  fraud, 
duress,  and  the  like,  the  same  rule  is  applied ;  namely,  if  there  is 
a  formal  marriage  to-day,  to  which,  by  reason  of  fraud,  duress,  or 
error  there  is  no  consent,  yet,  if  the  consent  is  given  to-morrow, 
the  marriage  is  good.^  This,  therefore,  may  well  be  deemed  the 
established  doctrine.^ 

1  Cramp  v.  Morgan,  3  Ire.  Eq.  91.  lustrations  firom  laaw  of  Contracts. — 

And  see,  as  tending  the  same  way,  obser-  From  what  was  said  in  a  previous  section 

yations  in  Ward  v.  Dulaney,  23  Missis,  (ante,  §  130)  it  is  plain  that  illustrations 

410,  432,  433.  from  the  ordinary  law  of  contracts  can- 

*  Ante,  §  135  b,  not  help  us  much  on  this  question.    A 

*  Shelford  Mar.  &  Div.  197.  Refers  deed  from  an  insane  person  is  sometimes 
to  Ashe's  Case,  Free.  Cli.  203,  Freeman,  regarded  as-  voidable,  AUis  v,  Billings,  6 
Ch.  269.  Met.  415,  and  sometimes  as  void.    Man- 

*  And  see  Secor  v.  Secor,  1  McAr.  ning  r.  Gill,  Law  Kep.  13  £q.  485;  Shel- 
630.  ford  on  Lunatics,  255  et  seq.    It  is  not 

^  Post,  §  215.  lUuatration  from  Want  voidable  in  the  sense  of  the  ecclesiastical 

of  Age.  —  The  case  of  children  marrying  law  of  marriage ;  it  simply  requires  no 

under  the  age  of  consent  may  seem  also  new  sealing ;  it  will  bind  the  maker  after 

in  point ;  but  such  marriages  are  held  to  he  has,  during  a  lucid  interval,  affirmed 

be  incomplete,  not  so  much  from  a  want  it,  not  before.    On  the  other  hand,  it  is 

of    mental    as    of    physical    capacity,  not,  therefore,  void  in  the  sense  that  it 

There  no  new  solemnization  is  required.  must  be  written  and  sealed  a  second  time. 

>  See,  besides  the  foregoing  cases,  and  So  that  there  is  a  point  of  resemblance 

cases  cited   post,  §  142,  Wiglitman  v,  between  it  and  marriage.    But  at  other 

Wightman,  4  Johns.  Ch.  343,  345 ;  Durie  places  we  shall  find  the  similitudes  to 

0.  Norris,  1  U.  S.  Mo.  Law  Mag.  49.    H-  fail 
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§  141.  Dlstliiotion.  —  The  cases  to  which  we  may  presume 
Poynter  alludes,  in  the  place  referred  to  by  the  North  Carolina 
court,  are  of  an  entirely  different  nature  from  those  now  under 
consideration.  They  are  cases  in  which,  though  the  parties  gave 
consent  to  the  marriage,  some  defect  of  form  entered  into  the 
ceremony,  when,  of  course,  it  could  not  be  cured  by  any  amount 
of  consent  given  then  or  afterward.  And  perhaps,  —  a  proposi- 
tion not  quite  so  plain,  —  if  a  man  and  woman  should  mutually 
consent  to  present  marriage,  and  should  add  thereto  a  perfect 
compliance  with  forms,  yet  some  impediment  to  the  marriage 
should  exist  at  the  time,  —  such,  for  instance,  as  one  of  them 
having  another  matrimonial  partner  living,  —  this  imperfect 
union  could  not  be  perfected,  on  the  mere  withdrawal  of  the  im- 
pediment, by  the  bare  repetition  of  the  consent,  without  also  a 
repetition  of  the  forms.  There  are  in  the  books  cases  which  pro- 
ceed on  the  supposition  that  such  is  the  law,  yet  probably  the 
question  is  not  absolutely  settled.^     Hence,  — 

§  142.  Conclosion  as  to  the  Doctrine.  —  In  a  still  later  North 
Carolina  case  the  learned  judge  observed :  "  It  may  well  be,  that 
a  second  marriage,  while  the  first  is  still  subsisting,  is  void  and 
incapable  of  confirmation  ;  because  it  is  so  utterly  denounced  by 
the  law  as  to  subject  the  party  marrying  a  second  time  to  capital 
punishment  as  a  felon.  But  a  mere  want  of  age  or  understanding 
rests  on  a  different  fooling  entirely."^  Also  a  late  Tennessee 
case  lays  it  down  that  one  married  while  a  lunatic  may,  on  being 
restored  to  reason,  affirm  the  marriage,  by  acts  recognizing  its 
validity,  without  any  new  solemnization.'  Indeed,  as  stated 
above,^  the  law  is  plainly  so  settled. 

^  And  see  post,  §  900  et  seq.  *  Cole  v.  Cole,  6  Sneed,  67. 

*  Pearson,  C  J.  in  Koonce  v.  Wallaoe,         «  Ante,  §  140. 
7  Jones.  N.  C.  IH,  198. 
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CHAPTER  IX. 


WANT  OF  AGE. 


§  143.  Marriage  distlngiilahed  from  Agreement  to  marry.  — -  We 
have  here  one  of  the  distinctions,  already  mentioned,^  between 
the  perfected  marriage  which  superinduces  the  status,  and  an 
agreement  to  marry  which  does  not.  The  latter,  entered  into  by 
an  infant,  being  a  person  under  the  age  of  twenty-one  years," 
either  with  another  infant,  or  with  a  person  of  full  age,  is,  like 
any  other  executory  contract,  voidable  by  the  infant,  yet  binding 
on  the  adult ;  consequently  an  infant  can  maintain  an  action  for 
the  breach  of  a  promise  to  marry,  against  one  who  at  the  time  of 
making  it  had  arrived  at  the  age  of  twenty-one  years,  while  the 
latter  can  maintain  no  action  against  the  infant.^  But  when  the 
agreement  to  marry  is  executed  in  a  present  marriage,  its  binding 
nature  depends,  not  on  the  law  of  majority  and  minority,  but  on 
the  capacity  or  incapacity  for  matrimony,  considered  alike  as  to 
the  physical  development  and  the  mental.     To  explain, — 

§  144.  Physioal  Incapacity.  —  As  impotent  persons,  of  whatevei? 
age,  cannot  contract  perfect  matrimony ;  *  so,  according  to  the 
substance  and  reasons  of  the  doctrine  of  this  chapter,  cannot  boys 
and  girls  whose  physical  natures  are  not  sufficiently  mature. 
Mere  infancy  is  no  disqualification ;  ^  but  those  who,  whether 
older  or  younger  than  twenty-one,  have  no  physical  capacity, 
either  because  they  want  the  maturity  which  age  alone  brings, 
or  because  of  some  incurable  defect  in  the  organism,  are  incapable 
of  marriage  completely  valid.    The  case  has  been  likened  to  the 

1  Ante,  §2,  8.  Hunt  v.  Peake,  6  Cow.  476;  Willard  v. 

*  Twenty -one  is  the  age  of  majority  Stone,  7  Cow.  22 ;  Cannon  v.  Alsbury,  1 
at  the  common  law,  both  for  males  and  A.  K.  Mar.  76 ;  Pool  o.  Pratt,  1  D.  Chip, 
females ;  but  in  some  of  our  States  the  252 ;  Warwick  v.  Cooper,  6  Sneed,  669 ; 
age  is  by  statute  reduced,  as  to  females,  Hamilton  v.  Lomaz,  26  Barb.  616. 

to  eighteen.    See  Bishop  Con.  §  260, 261 ;         «  Post,  §  321  et  seq. 

Kester  v.  Stark,  19  111.  328.  «  Gayin  v.  Burton,  8  Ind.  69. 

•  Holt  V,  Clarencieux,   2  Stra.  937; 
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infant's  executory  agreement  to  purchase  necessaries  on  the  one 
hand,  and  his  executed  agreement  on  the  other  hand  ;  the  former 
does  not  bind  him,  but  on  the  delivery  and  acceptance  of  the 
necessaries,  whereby  the  agreement  becomes  executed*  he  ia 
bound.^ 

Puberty  —  "  Discretion  "  —  (X^mrteen  and  Twelve  Tears).  -—  In 
the  chapter  on  Impotence  ^  we  shall  see,  that  the  existence  of  a 
physical  defect  in  persons  of  mature  years  is  a  fact  to  be  proved 
in  each  particular  instance.  It  is  otherwise  with  puberty;  for 
by  the  common  law  it  is,  for  matrimonial  purposes,^  fixed  at  four- 
teen in  males  and  twelve  in  females.^  This  is  termed  the  age  of 
consent,  and  Littleton  calls  it  also  ^^  the  age  of  discretion ;  '*  ^ 
while  Ayliffe,  in  a  more  exalted  strain,  praises  the  infantile 
capacity  of  fourteen  and  twelve  thus :  "  This  is  the  age  of  per- 
sons  which  the  law  has  deemed  capable  of  advice  and  under- 
standing, which  ought  to  be  principally  regarded  in  the  business 
of  matrimony,  because  so  many  inconveniences  may  fiow  from  an 
indiscreet  marriage ! ''  ^  Swinburne,  better  apprehending  the 
principle,  says :  "  The  reason  is,  that  because  at  these  years  the 
man  and  the  woman  are  not  only  presumed  to  be  of  discretion 
and  able  to  discern  betwixt  good  and  evil,  and  what  is  for  their 
profit  and  disprofit ;  but  also  to  have  natural  and  corporal  ability 
to  perform  the  duty  of  marriage,  and  in  that  respect  are  termed 
puberes,  as  it  were  plants,  now  sending  forth  buds  and  flowers, 
apparent  testimonies  of  inward  sap,  and  immediate  messengers  of 
approaching  fruit."  ^ 

§  145.  V7henoe  and  why  Fourteen  and  Twelve.  —  The  common- 
law  rule  of  fourteen  in  males  and  twelve  in  females,  as  the  age 
of  consent,  was  derived  from  the  civil  law,  also  substantially  from 
the  canon.^  The  Scotch  law  has  the  same  rule.  It  originated 
in  the  warm  climate  of  Italy,  and  it  has  been  thought  not  entirely 
suited  to  more  northern  latitudes.^    Hence,  — 

1  Pool  V.  Pratt,  1  D.  Chip.  252.  1  Grsj,  110;    Rex  v.  Gordon,  Buss.  A 

s  Poflt,  §  321  et  seq.  R7.  48. 

*  Bape. — So,  in  the  criminal  law,  a  *  Co.  Lit  79  a,  and  Mr.  Hargraye's 

boj  under  fourteen  is  concluaiyely  pre-  note,  No.  43. 

aumed  incapable  of  committing  rape.    1  *  AyL  Parer.  381. 

Bishop  Grim.  Law,  §  373, 664 ;  2  lb.  §  1117.  7  S  winb.  Spousals,  2d  ed.  47. 

«  Pool  V.  Pratt,  supra ;  1  Bright  Hus.  •  1  Bl.  Com.  436. 

&  Wife,  4 ;  Arnold  v,  Earle,  2  Lee,  529,  »  1  Fras.  Dom.  Bel.  42 ;  Ferg.  Consist 

6  Bug.  £c.  230 ;  The  Goyemor  v.  Beo-  Law,  136,  and  App.  64 ;  Bogers  £c.  Law, 

tor,  10  Humph.  67 ;  Parton  v.  Herrejr,  2d  ed.  632,  note. 
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Statutory  Changes  —  (interpretation).  —  While  the  Common-law 
rule  still  prevails  in  some  of  our  States,^  in  others  it  has  been 
altered  by  statutes  fixing  the  ages  of  consent  later  in  life.  Their 
terms  differ ;  but  plainly  they  should  be  interpreted,  when  pos- 
sible, in  accordance  with  the  common  law,^  as  merely  substituting 
the  statutory  ages  for  fourteen  and  twelve.'  So  dealt,  for  ex- 
ample, the  North  Carolina  court  with  the  words  "  females  under 
the  age  of  fourteen,  and  males  under  the  age  of  sixteen  years, 
shall  be  incapable  of  contracting  marriage."  It  adjudged  valid 
the  marriage,  under  these  ages,  of  parties  who  continued  their 
cohabitation  after  the  ages  were  passed,  as  at  the  common  law. 
Said  Pearson,  C.  J. :  '^  In  the  opinion  of  this  court,  the  only  effect 
of  the  statute  was  to  make  sixteen  instead  of  fourteen  years  in 
respect  to  males,  and  fourteen  instead  of  twelve  years  in  respect 
to  females,  the  ages  at  which  the  parties  respectively  were 
capable  of  making  a  perfect  marriage,  leaving  the  rule  of  the 
common  law  unaltered  in  all  other  respects."  ^  So  also,  in  Iowa, 
the  provision  *'*'  that  male  persons  of  the  age  of  eighteen  years, 
and  female  persons  of  the  age  of  fourteen  years,  .  .  .  may  be 
joined  in  marriage,"  was  held  not  to  alter  the  common  law ;  but 
infants  below  these  ages,  and  within  the  common-law  ages  of 
consent,  might  still  marry.^  These  interpretations,  under  the 
two  forms  of  the  statute  here  given,  may  be  deemed  estab- 
lished ;  and  other  enactments,  in  like  words,  should  be  similarly 
construed.® 

§  146.  Proof  of  Actual  Pnberty. —  The  canon  law  seems  not  to 
regard  the  ages  of  fourteen  and  twelve  as  conclusive,  but  to  per- 
mit capacity  or  puberty  in  fact  to  be  proved  by  actual  inspec- 
tion.'^ In  a  Scotch  case  it  was  attempted,  on  the  strength  of 
considerable  Scotch  as  well  as  canon-law  authority,  to  establish 
the  same  rule ;  but  the  court  refused,  chiefly  because  of  the  iuex- 


1  Warwick  v.  Cooper,  6  Sneed,  669. 
s  Bishop  Stat.  Crimes,  §  114,  119, 123, 
124,144. 

*  For  an  illustration,  see  ante,  §  96. 

*  Koonce  o.  Wallace,  7  Jones,  N.  C. 
194,  196.  And  see  Williamson  v.  Wil- 
liams, 8  Jones  £q.  446. 

'  Goodwin  p.  Thompson,  2  Greenei 
Iowa,  329.  See  also  Farton  v,  Hervey,  1 
Gray,  119;   Bennett  v.  Smith,  21  Barb. 
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439;  Fitzpatrick  v.  Fitzpatrick,  6  Ner. 
63;  People  v.  Slack,  16  Mich.  193. 

*  Ante,  §  120;  Beggi  v.  The  State,  66 
Ala.  108;  Frost  v,  Vought,  37  Mich.  66 ; 
The  contrary  was  rather  assumed  than 
decided  in  Shaf  her  v.  The  State,  20  Ohio, 
1,  a  case  deemed  in  Beggs  v.  The  State, 
supra,  opposed  to  the  great  weight  of 
authority. 

7  Ayl.  Parer.  247 ;  1  Fras.  Dom.  ReL 
43;  1  Bl.  Com.  436;  Bowyer  Codl  46. 
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pediency  of  permitting  the  indecent  examinations  necessary  in  its 
application.^  The  common  law  also  seems  not  to  have  yielded 
to  the  inquisitiye  disposition  of  the  canon  law,  but  to  have  always 
contented  itself  with  the  simple  inquiry  into  the  ages  of  the 
parties.* 

§147.  Seven  Tean  —  (Void  under).  —  Another  period  to  be 
considered  is  that  of  seven  years,  alike  in  male  and  female.  If 
either  party  to  a  marriage  is  below  seven  it  is  a  mere  nullity.^ 

Marriage  between  Seven  and  Fonrteen  or  Twelve.  —  If  both  par- 
ties have  arrived  at  seven,  and  either  one  of  them  is  below  his  or 
her  age  of  consent,  or,  if  both  are,^  they  may  still  contract  an 
inchoate  or  imperfect  marriage. 

How  annul.  —  They  cannot  avoid  or  annul  this  marriage  until 
the  one  discarding  it  has  reached  the  age  of  consent  for  such 
party,  whether  it  be  twelve  or  fourteen ;  ^  and  perhaps  not,  until 
the  other  has  also  arrived  at  his  or  her  age  of  consent.^  More 
specifically,  — 

§  148.  At  what  Age  dlasent^  oontinued  —  (Some  Amerioan 
Views).  —  Judge  Reeve  observes:  "In  Rollers  Abr.  341,  there 
is  a  case  where  a  wife,  being  only  eleven  years  of  age,  did  then 
disagree  to  the  marriage ;  and  the  husband,  being  then  of  the 
age  of  consent,  married  another  woman,  and  by  her  had  a  child. 
Such  child  was  adjudged  to  be  a  bastard,  because  the  former 
marriage  continued  valid ;  for  the  first  wife,  when  she  dissented 


1  Johnston  v.  Ferrier,  Mor.  Diet.  8931 ; 
1  Fras.  ])om.  Rel.  43. 

>  1  Bl.  Com.  486;  Macphenon  on 
Infants,  168.  See  1  Bishop  Grim.  Law, 
I  873. 

s  2  Bum  Ec.  Law,  434  a ;  1  Bl.  Com. 
436,  note  11,  by  Chittj,  &c.;  Swinb. 
Bponsals,  20,  2a 

«   Ante,  §  14a 

•  Co.  Lit.  79. 

^  Swinb.  SpoQsals,  34.  Under  Stat- 
ute.—  By  a  statute  in  Michigan:  "In 
case  of  a  marriage  solemnized  when 
either  of  the  parties  was  under  the  age 
of  legal  consent,  if  they  shall  separate 
daring  such  nonage,  and  not  cohabit  to- 
gether afterwards, .  .  .  the  marriage  shall 
be  deemed  yoid  without  any  decree  of  di- 
Torce  or  other  legal  process."  And  this 
the  court  regards  as  an  original  provi- 
sion, not  necessarily  to  be  interpreted  by 


the  common  law.  The  majority  held, 
that,  where  a  man  marries  a  girl  below 
the  age  of  consent,  fixed,  by  another  stat- 
ute, at  sixteen,  the  marriage  is  not  void 
unless  tlie  parties  separate  by  mutual 
consent  before  she  reaches  that  age,  or 
unless  she  refuses  to  continue  the  cohab- 
itation after  reaching  that  age.  Camp* 
bell,  J.,  dissenting  in  part,  was  of  opinion 
that  if  they  separated  before  the  age  of 
consent,  the  two  need  not  concur  therein. 
**  We  are  all  agreed,"  said  Cooley,  J., 
"  that,  if  the  separation  takes  place  with 
consent  of  the  party  under  age,  and  co- 
habitation is  not  resumed  after  such 
party  attains  the  age  of  consent,  the 
marriage  is  thereby  rendered  null ;  while 
we  are  not  agreed  that  the  party  who  ia 
of  competent  age  can  by  his  own  act 
annul  IL"  People  r.Slack,  15  Mich.  193, 
199.    See  People  v.  Bennett,  39  Mich.  208 
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to  the  marriage,  had  not  arrived  at  the  age  when  she  could  dis- 
sent A  marriage  of  such  tender  age  has  not  been  heard  of  in 
Connecticut,  I  believe ;  and  I  cannot  suppose  that  such  marriage 
would  be  considered  valid."  *  Still  it  is  believed  that  the  com- 
mon law  in  most  of  our  States  is,  on  this  subject  as  on  others^ 
precisely  what  it  was  in  England  when  this  country  was  set- 
tled. In  New  York,  a  man  having  in  form  married  an  infant 
girl  under  twelve,  who  immediately  declared  her  ignorance  of 
the  nature  and  consequences  of  the  ceremony,  and  her  dissent 
therefrom,  —  the  Court  of  Chancery,  on  a  bill  by  her  next  friend, 
ordered  her  to  be  placed  under  the  protection  of  the  court,  as  a 
ward,  and  prohibited  the  man  from  all  intercourse  or  correspond- 
ence with  her,  under  pain  of  contempt.*  Whether  this  proceed- 
ing is  warranted  by  the  English  practice  or  not,  it  can  hardly  be 
deemed  an  abnegation  of  the  common-law  doctrine ;  it  is  rather 
a  method  adopted  to  give  it  a  more  equitable  effect,  since  it  does 
not  deny  the  right  of  the  girl  to  affirm  the  marriage  on  reaching 
her  age  of  con.5ent. 

§  149.    ContlDQed  —  (Botii  bouna  or  Neither).  —  Though  one  of 

the  parties  has  passed  the  age  of  consent,  if  the  other  has  not, 
either  may  nvoid  the  marriage  when  the  latter  has  arrived  at 
such  age ;  as,  if  a  boy  of  fourteen  marries  a  girl  of  ten,  he,  at 
her  age  o^  twelve,  as  well  as  she,  may  disaffirm  the  mannage. 
This  rule,  it  is  seen,  differs  from  that  governing  the  ordinary 
contracts  of  minors.  The  reason  assigned  for  the  difference  is, 
that,  in  matrimony,  either  both  parties  must  be  bound,  or  an 
equal  election  of  disagreement  be  open  to  both.^  And  such,  we 
may  observe,  is  the  common  doctrine  in  marriage ;  for,  if  one 
disqualified  to  contract  matrimony  marries  another  ignorant  of 

^  Reeve  Dom.  Rel.  237.  formity  with  decrees  of  Pope  Slicholn, 

*  Ajmar  v.  Roff.  3  Johns.  Ch.  49.    In  that  **  fnarpage  is  null  tmthmd  the  eonaent  of 

Ohio,  a  doctrine  differing  somewhat  from  both  parties.    They  who  marry  hoys  and 

that  stated  in  our  text  has  been  held,  *girl8    do   nothing,   unless  they  consent 

though  without  much  discussion.    Shaf-  after  they  come  to  years  of  discretion, 

her  V.  The  State,  20  Ohio,  1.    As  to  Ar-  Therefore  we  forbid  the  conjunction  of 

kansas,  see  Walls  v.  The  State,  32  Ark.  those  who  have  not  both  attained  the 

665.  legal  and  canonical  age,  unless  there  be 

»  Co.  Lit.  79,   and    Mr.    Hargraye's  urgent  necessity  for  the  good  of  peace." 

note,  No.  45 ;  I  DL  Com.  436 ;  1  East,  P.  See  the  same  injunction  repeated  in  the 

C.  46S ;  Godol.  Abr.  507 ;  Gibs.  Cod.  423.  Constitutions  of  Edmund,  Archbishop  of 

A  canon   of   Richard,    who   succeeded  Canterbury,    1236.     Johnson's    Canons, 

Thomas  Becket  in  the  see  of  Canterbury  rol.  2 ;  Rogers  Ec.  Law,  2d  ed.  632.    See 

(a.  d,  1176,  ISth  canon),  enjoins,  in  cod-  2  Bum  Ec.  Law,  434;  post,  {  161. 
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the  impediment,  neitber  is,  in  general,  bound,  but  either  may 
take  advantage  of  the  defect.  Still,  as  one  exception  to  this,  — 
and  there  are  doubtless  others,  —  it  has  probably  never  been 
held  that  a  man  can  maintain  a  suit  to  have  his  marriage  declared 
void  solely  for  his  own  fraud ;  though  such  fraud  would  not  pre* 
vent  his  maintaining  a  suit  eontroUed  by  other  elements  of 
nullity.^ 

§  150.  How  the  Dissent  ezprasaed  —  (And  when}.  —  The  dis- 
affirmance of  this  imperfect  marriage  may  be  either  with'  or 
without^  judicial  sentence.  When  such  sentence  is  sought,  the 
question  is  somewhat  obscure  whether  or  not  the  suit  can  be 
maintained  before  the  parties  have  reached  the  respective  ages  of 
fourteen  and  twelve.^  In  reason,  it  cannot  be,  if  they  are  free 
from  superior  control ;  because,  as  they  cannot  dissent  in  pais 
till  then,  it  would  seem  that  they  cannot  earlier  consent  to  carry 
on  a  suit  for  the  same  object.  It  might  be  different  with  others, 
having  the  right  to  control  their  marriages.^ 

AfBimiBg  the  Marriage.  —  When  both  of  the  parties  have  at- 
tained their  respective  ages  of  consent,  if  they  affirm  the  marriage, 
it  is  ever  afterward  binding,  and  no  new  ceremony  is  required.* 
An  obvious  mode  of  affirming  is  by  continuing  to  cohabit,^  or  by 
sexual  intercourse  ;  and  the  same  has  been  said  to  follow  from 
'*  endeavors  only,"  ®  and  from  kissing,  embracing,  sending  gifts, 
and  so  on.  In  this,  it  is  seen,  a  different  rule,  derived  from  a 
different  reason,  prevails,  from  what  governs  in  the  transforma-* 
tion  of  espousals  per  verba  de  ftUuro  into  matrimony,  where  no 
familiarities  short  of  the  carnal  act  will  suffice.^  It  has  also 
been  said,  that  the  affirmance  by  such  continued  cohabitation 
will  be  good,  even  though,  by  parol  or  in  writing,  they  disagree, 
unless  the  disagreement  is  made  before  the  ordinary ;  ^^  which 


1  Post^  §  800;  Miles  v.  Chilton,  1  Bob. 
Ec.684. 

s  Gibs.  Cod.  446;  2  Bum  Ed.  LaW| 
600;  Sir  George  Hay,  in  Harford  v. 
Morris,  2  Hag.  Con.  423,  4  Eng.  £c.  676, 
677. 

■  Co.  Lit.  705;  Bum,  supra,  p.  436 ;  1 
BL  Com.  436.  Bat  see  Walls  o.  Thq 
State,  32  Ark.  666,  670. 

«  Compare  Co.  Lit  70  with  Gibs.  Cod. 
446,  followed  hj  Born,  as  aboTe  cited, 
Aymar  o.  Boff,  3  Johns.  Ch.  49 ;  ante, 
1 149. 


*  Bnt  see  on  this  subject,  Aymar  o. 
Boff,  3  Johns.  Ch.  40 ;  ante,  §  148. 

*  Co.  Lit.  79;  1  Bl.  Cora,  ut  supra; 
Koonce  v.  Wallace,  7  Jones,  N.  C.  194 ; 
ante,  §  146. 

7  2  Dane  Abr.  301 ;  Coleman's  Cas9, 
6  City  H.  Rec.  3. 

*  Ayl.  Parer.  260. 

»  Swinb.  Spousals,  27,  28,  40,  22b; 
post,  §  263. 

10  Com.  Dig.  Baron  &  Feme,  B.  6;  Hub- 
back  on  Succession,  272. 
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expression,  translated  into  the  language  of  oar  own  American 
law,  probably  means,  unless  the  disagreement  is  made  matter  of 
judicial  record.^ 

§  151.  Nine  Tears  —  Seven  —  Pour  —  (Dower),  —  If,  when  the 
husband  dies,  the  wife  has  attained  the  age  of  nine  years,  she  is 
admitted  to  dower,^  '*  of  what  age  soever,"  adds  Coke,  "  her  hus- 
band be,  albeit  he  were  but  four  years  old."  *  But  so  much  of 
this  proposition  as  makes  it  adequate  for  the  husband  to  be  only 
four  years  of  age  appears  inconsistent  with  the  doctrine  before 
stated,^  on  the  autliority  of  Burn  and  others,  that  the  mamage  is 
absolutely  void  unless  both  parties  are  at  least  seven  }'ears  old ;  for 
surely  dower  cannot  rest  on  a  completely  void  marriage.  Looking 
at  this  question  in  the  light  of  principle,  if  we  assume  the  correct- 
ness of  the  doctrine  which  denies  all  capacity  for  marriage  to 
boys  and  girls  below  seven,  the  result  must  follow,  that,  while 
one  of  the  parties  is  under  seven,  the  marriage  is  totally  null, 
whatever  be  the  age  of  the  other.  Because,  as  we  have  seen,^  in 
the  executed  contract  of  marriage,  either  both  must  be  bound  or 
neither ;  for,  if  the  boy  is  not  a  husband,  the  girl,  lacking  a  hus- 
band, cannot  be  a  wife ;  and,  if  the  marriage  is  null  as  to  the 
child  four  years  old,  it  must  be  so  as  to  the  more  mature  party  of 
nine.^  Yet  when  the  husband  has  attained  the  age  of  seven, 
nine  is  in  law  a  woman's  age  "  to  deserve  dower."  '  If  she  is 
married  at  seven,  and  the  husband  having  land  aliens  it,  and 
after  the  alienation  she  attains  the  age  of  nine  years  and  then  the 
husband  dies,  she  is  dowable  of  this  land ;  for,  though  at  the 
time  of  the  marriage  she  was  not  dowable  absolutely,  yet  she  was 
conditionally,  that  is,  dowable  if  she  should  reach  the  age  of  nine 
before  the  death  of  her  husband.® 

§  152.  Whether  the  ChUdren  legitimate.  —  The  question  of  the 
legitimacy  of  the  children  of  these  inchoate  marriages  is  different. 
One  born  of  a  married  woman  is  illegitimate  if  the  husband  could 
not  be  the  father ;  ^  ^*  as,  if  the  husband  be  but  eight  years  old, 

1  Compare  with  post,  §  259.  *  Co.  Lit.  33  a. 

s  Co.  Lit.  786;  Swinb.  Spousals,  28.  *  Post,    §   447-449,    546;    Lomaz  v. 

s  Co.  Lit.  33  a.    Atid  see  Grey's  Case,  Holmden,  2  Stra.  940;   Foxcroft's  Case, 

8  Dy.  3686,  369  a.  1  Rol.  Abr.  359;  St.  George  v.  St.  Mar- 

«  Ante,  §147.  garet,  1  Salk.   123;  Piatt  v.  Powles,  3 

*  Ante,  §  149.  M.  &  S.  65,  68 ;   Bex  v.  Lufle,  8  £aat» 

•  See  ante,  §  123.  193, 200. 
7  Co.  Lit.  78  6. 
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or  under  the  age  of  procreation."  ^  And  probably,  whenever  he 
is  under  fourteen,  he  is  to  be  presumed,  primd  facie  at  least,  or 
even  conclusively,  incapable  of  becoming  a  parent.^ 

§  153.  Void  or  Voidable  —  (Inohoate).  —  According  to  the 
meanings  of  terms  in  departments  of  the  law  not  matrimonial,' 
and  even  as  considerably  used  in  this  department,  beyond  question 
the  marriage  treated  of  in  this  chapter  is,  where  the  parties  are 
over  seven  years  of  age,  voidable  and  not  void.*  Still  the  im- 
pediment is  not  canonical ;  ^  and,  in  courts  whose  forms  of  expres- 
sion are  taken  from  the  ecclesiastical  law  of  England,  this 
marriage  is  commonly  spoken  of  as  void.*  We  have  seen  that  it 
is  truly  so  when  either  of  the  parties  is  below  seven  years.^ 
When  they  are  over  seven,  it  appears  not  to  differ  materially 
from  the  marriages  known  in  the  ecclesiastical  law  as  voidable 
on  account  of  canonical  impediments ;  except  that  the  latter  can 
be  avoided  only  by  judicial  sentence,  while  the  former  may,  by 
the  parties  themselves,  without  sentence.  And  Ayliffe  says,  that 
this  marriage  is  "  not  void,  but  only  voidable ; "  *  and  so,  we 
may  conclude,  it  should  with  us  be  described ;  though  no  objec- 
tion lies  to  the  language  of  Coke,  who  calls  it  an  ^^  inchoate  and 
imperfect  marriage."  • 

1  Co.  UU  244  a.  •  EUiott  v,  Qvacr,  2  Phillim.  16, 1  Eng. 

s  1  Woodd.  Lect  2S4,  and  note.              Ec.  166, 168 ;  ante,  $  105, 114. 

>  Ante,  §  104  a.  '  Ante,  f  147. 

*  Ante,  §  120.     Bat  see  Shafher  o.         •  Ajl.  Parer.  861. 

The  State,  20  Ohio,  1.  *  Co.  Lit.  83  a ;  Warwick  v.  Cooper,  5 

«  Ante,  1 107, 112.  Sneed,  660. 
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CHAPTER  X. 

THB  IKPEDIMBNT  OF  SLAVEBY  AND   THB  EFFBOT   OF  EILAKOI- 

PATION. 

1 163  a,  Introdaetioo. 
15i-168.    Slave  Marriages. 
159-ld3  6.  Effect  thereon  of  Emancipation. 

§  t58  a.  Importaiioe  of  the  Bubject  —  ThoQgfa  slavery  has  come 
to  an  end  in  this  conntiy,  there  remain  multitudes  of  persons 
who  were  married  as  slaves,  and  who  have  continued  to  cohabit  as 
husband  and  wife  since  emancipation.  It  is,  therefore,  even  more 
important  now  than  formerly  to  know  what  was  the  law  of  slave 
marriages,  and  especially  what  is  the  effect  of  the  emancipation 
of  the  parties,  and  of  their  subsequent  cohabitation,  as  to  the 
matrimonial  status.     Hence,  — 

"Wliat  for  this  Chapter.  —  The  author  wi^ll  retain  in  this  edition 
the  substantial  parts  of  what  was  written  on  the  impediment  of 
slavery  while  the  institution  existed,  enlarged  by  such  matter  as 
has  arisen  out  of  the  new  condition  of  things. 

How  divided. — We  shall  consider,  I.  Slave  Marriages;  II.  The 
Effect  thereon  of  Emancipation. 

I.   Slave  Marriages. 

§  154.  Onr  Law  of  Slavery  what.  —  The  law  of  slaveiy,  in  our 
slave  States,  was  not  the  old  English  law  of  serfdom  ;  but  a  law 
of  our  own,  not  derived  from  the  common  law,  yet  taking  its 
form  and  dimensions  more  from  the  Roman  law  of  slavery  than 
from  any  other  previously-known  system.*  And  while  it  was 
substantially  the  same  in  all  the  slave  States,  there  were  some 

1  Pirate  v.  Dalbjr,  1  DaU.  167,  169;  Aahton^i  Har.&McH.295,a03;  Jackson 

Neal  V.  Fanner,  9  Ga.  656 ;   Bynum  v.  o.  Bulloch,  12  Conn.  88 ;    Charlotte  o. 

Bostick,  4  Des.  266,  267  ;  Tinu  o.  Pot-  Chouteau,  21  Misso.  600;  1  Bishop  Crim. 

ter,  Martin,  N.  C  22,  24 ;   Blahonej  v.  Law,  2d  ed.  §  732. 
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differences,  and  especially  was  the  institution  milder  in  tlie  more 
northern  than  in  the  more  southern.  In  all,  the  slave  was  deemed 
to  sustain  the  twofold  eharacter  of  a  person  and  property.^ 

§  155.  Slave  Marriages  in  New  Tork.  — Daring  the  existei^ce  of 
slavery  in  New  York,  there  was  a  statute  providing  that  all  mar* 
riages  of  parties  one  or  both  of  whom  are  slaves,  ai'e  equally  valid 
as  though  they  were  free,  and  their  issue  is  declared  to  be  legiti- 
mate. Under  this  it  was  held,  that,  when  a  slave  man  and  a 
free  woman  intermarried,  the  children  were  to  be  deemed  the 
free  and  legitimate  offspring  of  the  woman.^    Also,  — 

Massachoaetts.  —  In  Massachusetts,  where,  as  Mr.  Gray  ob- 
serves, **  previously  to  the  adoption  of  the  State  Constitution  in 
1780,  negro  slavery  existed  to  some  extent,  and  negroes  held  as 
slaves  might  be  sold,  but  all  children  of  slaves  were  by  law 
free,"  •  it  was  enacted  that  *'  no  master  shall  unreasonably  deny 
marriage  to  his  negro  with  one  of  the  same  nation/'  ^  And  either 
in  consequence  of  this  statute,  or  of  adjudications  as  at  the  com 
mon  law,  slave  marriages  were  deemed  to  be  valid,  and  the  rights 
of  divorce  were  extended  to  slaves  the  same  as  to  freemen. 
Thus,  says  Mr.  Gray :  "  In  1745,  a  negro  slave  obtained  from 
the  governor  and  council  "  —  the  tribunal  then  having  jurisdic- 
tion over  divorces  —  **  a  divorce  for  his  wife's  adultery  with  a 
white  man."  *  Quite  otherwise,  yet  still  differing  widely  from 
what  was  afterward  adjudged  in  the  Southern  slave  States,  was 
the  law  of — 

Connecticat  —  Reeve,  speaking  of  the  law  of  this  State  during 
slavery  there,  observes :  "  If  a  slave  married  a  free  woman,  with 
the  consent  of  his  master,  he  was  emancipated ;  for  his  master 
had  suffered  him  to  contract' a  relation  inconsistent  with  a  state 
of  slavery.  The  right  and  duties  of  a  husband  are  incompatible 
with  a  state  of  slavery."  *    Now,  — 

§  156.  In  onr  late  Slave  States. — A  more  logical  condition  of  the 
law  prevailed,  during  slavery,  in  tho^e  States  in  which  general 
emancipation  has  recently  taken  place.  It  was,  that  the  marriage 
of  slaves  was  a  mere  nullity ;  though,  as  we  all  know,  a  relation 
in  fact  called  marriage  was  common  there  among  them,  and  to  it 

1  1  Bishop  Crim.  Law,  2d  ed.  §  729,         »  Note  to  Oliver  v.  Sale,  Quincy,  29. 
780 ;   4tli  ed.  §  779,  780.     The  matter         «  Pror.  Stat,  of  Oct  1705,  c   6,  §  & 

thus  referred  to  is  not  retained  in  the  Ancient  Charters,  748. 
late  editions.  *  Note  to  Oliver  ».  Sale,  sapra. 

*  Marbletown  u.  Kingston,  20  Johns.  1.         *  Reeve  Dom.  Bel.  34L 
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a  sort  of  moral  effect  was  as  far  as  possible  given.^  The  reasons 
for  the  legal  doctrine  are  two ;  first,  the  slave  had,  in  law,  no 
such  freedom  of  will  as  is  required  to  pass  the  matrimonial  con- 
sent L  secondly,  the  duties  of  husband  or  wife  are  incompatible 
with  those  owed  to  the  master.  A  third  reason  has  indeed  been 
assigned ;  namely,  that,  since  the  slave  was  the  master's  prop- 
erty, all  the  former's  acquisitions  accrued  to  the  latter.  But  this 
reason  could  not  be  good;  because,  in  truth,  the  law  never  did 
make  the  wife  of  a  slave  accrue  to  the  master  as  his  acquisi- 
tion, or  wife ;  or  the  slave-woman's  husband  accrue  to  the  mis- 
tress, as  her  husband. 

§  157.  Judicial  Statement  of  Reasons.  —  The  two  valid  reasons 
above  have  been  judicially  stated  as  follows :  ^^  Marriage  is  based 
upon  contract ;  consequently  the  relation  of  ^  man  and  wife '  can- 
not exist  among  slaves.  It  is  excluded  both  on  account  of  their 
incapacity  to  contract,  and  of  the  paramount  right  of  ownership  in 
them  as  property."  ^  Again :  "  Peraons  in  that  condition  [slavery] 
are  incapable  of  contracting  marriage  ;  because  that  relation 
brings  with  it  certain  duties  and  rights,  with  reference  to  which 
it  is  supposed  to  be  entered  into.  But  the  duties  and  rights 
which  are  deemed  essential  to  this  contract  are  necessarily  incom- 
patible with  the  nature  of  slavery,  as  the  one  cannot  be  dis- 
charged, nor  the  other  be  recognized,  without  doing  violence  to 
the  rights  of  the  owner.  In  other  words,  the  subjects  of  the  con- 
tracts must  cease  to  be  slaves,  before  the  incidents  inseparable  to 


1  Smith  o.  The  State,  9  Ala.  090; 
Howard  v.  Howard,  6  Jones,  N.  C.  2S5 ; 
Malinda  v,  Gardner,  24  Ala.  719 ;  The 
State  V,  Samuel,  2  Der.  &  Bat.  177; 
Commonwealth  v.  Clements,  6  Binn.  206, 
211;  Timmlns  v.  Lacy,  80  Texas,  116; 
Johnson  v.  Johnson,  45  Misso.  696 ;  The 
State  V.  Taylor,  Phillips,  50S ;  £still  v. 
Rogers,  1  Bush,  62 ;  Minor  t\  Jones,  2 
Redf.  289;  Haden  v.  Irey,  51  Ala.  881 ; 
McKnight  v.  The  State,  6  Texas  Ap.  158; 
The  State  v,  Adams,  65  N.  C.  587; 
Cantelou  v.  Hood,  66  Ala.  519;  Hall  v. 
United  States,  92  U.  S.  27.  In  Tennes- 
see, "  there  were,"  as  said  hy  Nelson,  J., 
*'  circumstances  under  which  the  courts 
of  this  State  recognized  the  relation  of 
husband  and  wife,  and  the  ties  of  con- 
sanguinity, as  existing  among  slaves,  as 
well  as  among   free  persons  and  free 

132 


persons  of  color;  and  we  hold,  that  a 
marriage  between  slaves,  with  the  con- 
sent of  their  owners,  whether  contracted 
in  common-law  form  or  celebrated  under 
the  statute,  always  was  a  valid  marriage 
in  this  State,  and  that  the  issue  of  such 
marriages  were  not  illegitimates.  We  do 
not  hold  that  such  marriages  were  fol- 
lowed by  all  the  legal  consequences  re- 
sulting from  the  marriage  of  white  per* 
sons."  For  example,  such  marriages 
could  be  terminated  at  the  will  of  the 
master.  Andrews  v.  Page,  8  Heisk.  658, 
666.  And  see,  as  somewhat  in  the  same 
direction,  William  v.  The  State,  88  Ga. 
Supp.  85;  Jones  v.  Jones,  45  Md.  144, 
159 ;  Pearson  o.  Pearson,  51  Cal.  120. 

*  Pearson,  C.  J.,  in  Howard  v.  Howard, 
6  Jones,  N.  C.  285, 286. 
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the  relation  of  marriage,  in  its  proper  sense,  can  attach."  ^  More 
specifically  as  to  these  reasons,  — 

§  158.  'Will,  or  Consent.  —  First,  That  the  slave  had  not  the 
necessary  freedom  of  will  or  consent.  We  might  even,  perhaps, 
doubt  the  doctrine  itself,  if  this  was  the  only  reason  on  which  it 
rested.  The  law  held  the  slaves  to  have  possessed  the  utmcst 
freedom  of  will,  when  the  question  related  to  their  capacity  for 
crime ;  neither  the  general  constraint  of  slavery,  nor  even  the 
direct  command  of  the  master,  having  been  received,  when  the 
slave  was  indicted  for  a  crime,  as  an  excuse  freeing  him  from 
legal  responsibility.^  And  it  would  be  strange  that,  against  the 
master's  consent,  the  slave  should  be  capable  of  binding  the  latter 
to  the  consequences  flowing  from  the  slave's  crime,  such  as  the 
loss  of  his  services,  or  of  the  slave  himself,  by  reason  of  his  being 
imprisoned  or  put  to  death  for  the  crime ;  and  of  binding  him- 
self, whether  the  master  consented  or  not,  to  the  loss  of  his  own 
liberty  of  personal  locomotion,  or  his  own  life ;  yet,  on  the  other 
hand,  should  be  incapable,  even  with  the  master's  permission,  of 
exercising  the  freedom  of  will  which  forms  the  basis  of  the  con- 
sent to  matrimony.     But,  however  it  may  be  with  this  reason, — 

Inoompatible  Duties.  —  Secondly.  That  the  duties  of  husband 
or  wife  are  incompatible  with  those  of  a  slave,  is  a  proposition 
evidently  sound  in  law,^  and  upon  it  the  doctrine  which  denies  to 
slaves  the  power  of  matrimony  may  well  rest. 

II.  The  Effect  of  Emancipation  on  a  Slave  Marriage. 

§  159.  That  it  makes  the  Marriage  good.  —  It  was  in  Louisiana 
held,  during  slavery,  that,  upon  emancipation,  the  marriage, 
which  was  before  invalid,  becomes  good.  Said  the  judge :  "  The 
only  question  in  this  case,  submitted  to  the  court,  is,  whether  the 
marriage  of  slaves  produces  any  of  the  civil  effects  resulting  from 
such  a  contract,  after  manumission.  It  is  clear  that  slaves  have  no 
legal  capacity  to  assent  to  any  contract.  With  the  consent  of  their 
masters  they  may  marry,  and  their  moral  power  to  agree  to  such 
a  contract  or  connection  as  that  of  marriage  cannot  be  doubted ; 
but,  whilst  in  a  state  of  slaveiy,  it  cannot  produce  any  civil  effect, 

1  Goldthwaite,  J.,  in  Malinda  o.  Gard-  *  1  Bishop  Crim.  Law,  2d  ed.  |  786; 
ner,  24  Ala.  719,  724.  4th  ed.  §  786. 

*  And  see  ante,  §  165. 
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because  slaves  are  deprived  of  all  civil  rights.  Emancipation 
gives  to  the  slave  his  civil  rights ;  and  a  contract  of  marriage, 
legal  and  valid  by  the  consent  of  the  master  and  moral  assent  of 
the  slave,  from  the  moment  of  freedom,  although  dormant  during 
the  slavery,  produces  all  the  effects  which  result  from  such  con* 
tract  among  free  persons."  ^  Whether,  in  the  facts  of  this  case, 
there  had  been  cohabitation  subsequent  to  emancipation,  the 
report  does  not  disclose.     On  the  other  hand,  — 

§  160.  That  it  doM  not.  —  This  decision  was  in  a  North  Caro- 
lina case  denied  to  be  good  law,  and  the  opposite  doctrine  was 
maintained.  Said  Pearson,  C.  J. :  ^*  Our  attention  w^s  called  to 
Girod  V.  Lewis,  1  Cond.  La.  505  [being  the  case  stated  in  the 
last  section],  where  it  is  held  that  ^a  contract  of  marriage,  legal 
and  valid  by  the  consent  of  the  master  and  moral  assent  of  the 
slave,  from  the  moment  of  freedom,  although  dormant  during  the 
slavery,  produces  all  the  effects  which  result  from  such  contracts 
among  free  persons.'  No  authority  is  cited,  and  no  reason  is 
given  for  the  decision,  except  the  suggestion,  that  the  marriage, 
being  dormant  during  the  slavery,  is  endowed  with  full  energy 
from  the  moment  of  freedom.  We  are  forced  to  the  conclusion, 
that  the  idea  of  civil  rights  being  merely  dormant  during  slavery 
is  rather  a  fanciful  conceit  (we  say  it  with  respect),  than  the 
ground  of  a  sound  judgment.  It  may  be,  that,  in  Louisiana,  the 
marriage  relation  is  greatly  affected  by  the  influence  of  religion, 
and  the  mystery  of  its  supposed  dormant  rights  is  attributable  to 
its  divine  origin.  If  so,  the  case  has  no  application ;  for,  in  our 
courts,  marriage  is  treated  as  a  mere  civil  institution.'*  ^ 

§  161.  Continaed.  —  The  facts  in  this.  North  Carolina  case 
were,  that  a  male  and  female  slave  intermarried,  with  their 
owner's  consent,  in  the  form  common  among  slaves ;  the  male  was 
emancipated  and  he  then  purchased  his  wife ;  they  had  after  this 
one  child,  he  next  emancipated  her :  and,  the  two  still  living  as 
husband  and  wife,  but  without  any  further  ceremony  of  mar* 
riage,  they  had  several  other  children.  It  was  held,  that  neither 
the  first  nor  the  others  of  these  children  were  legitimate,  so  as  to 
take  as  tenants  in  common  with  legitimate  children  of  the  father 

^  Glrod  V.  Lewis,  6  Mart.  La.  669 ;  La.  'An.  617,  and  Pearce's  Succestion,  9D 
opinion  by  Matthews,  J.    This  doctrine    La.  An.  1168. 

It  reaffirmed  in  Pierre  v.  Fontenette,  26         *  Howard  p.  Howard,  6  Jones,  N  0. 

286,239. 
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by  a  second  marriage^  celebrated  after  the  death  of  the  supposed 
first  wife.  Said  the  judge:  ^^The  emancipation  of  the  father 
could  not  draw  after  it  the  prior  relation  [that  is,  make  the  par- 
ties legally  husband  and  wife],  because  the  mother  was  not  then 
free,  and,  in  fact,  afterwards  became  his  slave.  So  the  relation 
was  not  connected  with  the  status  of  the  parties  in  a  way  to 
follow  as  an  incident.  Suppose,  after  being  free,  the  father  had 
married  another  woman,  could  he  have  been  convicted  of  bigamy, 
on  the  ground  that  a  woman  who  was  his  slave  was  his  wife  7 
Or  after  both  were  freed,  would  the  penalty  of  the  law  have 
attached,  if  either  had  married  a  third  person,  living  the  other? 
[It  would  plainly  have  attached,  if  the  marriage,  which  during 
slavery  was  invalid,  became  valid  upon  emancipation.]  Cer* 
tainly  not;  because  the  averment  of  a  prior  lawful  marriage 
could  not  be  supported  [whether  this  averment  could  be  sup* 
ported  or  not  would  depend  on  whether  or  not  the  marriage, 
which  during  slavery  was  invalid  because  the  parties  were  not  in 
a  situation  to  discharge  the  mutual  duties  of  husband  and  wife, 
became  perfected  on  the  disability  being  removed  by  emancipa^ 
tion]  ;  and  yet,  if  the,  marriage  followed  the  emancipation  as  an 
incident,  it  would  present  an  instance  of  a  marriage  relation  which 
cuther  is  at  liberty  to  dissolve  at  pleasure."  ^ 

§  162.    How  in  Principle  —  (Conflnnation  after  Emanoipation).  —— 

The  facts  of  this  North  Carolina  case  contain  the  particular  mat- 
ter on  which,  the  writer  deems,  the  decision  in  all  such  cases 
ought,  in  principle,  to  turn.  If  the  parties,  having  been  married 
while  slaves  in  the  form  usual  among  this  class  of  persons,  live 
together  as  husband  and  wife  after  they  are  emancipated,  this 
their  subsequent  mutual  acknowledgment  should  be  held  to  com- 
plete the  act  of  matrimony,  so  as  to  make  them  lawfully  and 
fully  married  from  the  time  at  which  such  subsequent  living 
together  commenced.  In  those  localities  in  which  mutual  con- 
sent constitutes  of  itself,  without  any  superadded  forms,  perfect 
matrimony,  the  facts  thus  indicated  would  seem  to  be  sufficient 
without  any  aid  from  what  took  place  during  slavery.  And 
where  a  superadded  ceremony  is  necessary,  there  appears  no 
reason  why  such  ceremony,  performed  during  slavery,  —  whether 
it  was  or  was  not  the  same  which  the  law  made  necessary  to  con- 
stitute marriage  between  whites,  stiU  it  was  the  ceremony  which 

^  Howard  v,  Howard,  6  Jones,  K.  C.  23& 
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the  law  of  usage  had  established  for  the  blacks,  —  should  not  be 
deemed  to  combine  with  the  consent  which  passed  after  emanci- 
pation, so  as  to  make  the  nuptials  complete.  We  have  seen,^ 
that  such  is  the  law  of  marriage  celebrated  during  a  temporary 
insanity  of  the  parties,  or  celebrated  when  they  were  too  young 
to  pass  the  consent  which  constitutes  complete  matrimony ;  and  in 
future  pages  we  shall  see,  that  the  same  rule  applies  to  cases  of  fraud, 
of  impotence,  and  perhaps  of  some  other  impediments.  Proba- 
bly, where  a  man  who  has  a  wife  living  marries  another,  but  the 
lawful  wife  afterward  dies,  this  rule  does  not  so  operate  as  to  con- 
nect the  invalid  ceremony  with  the  consent  which  the  subsequent 
cohabitation  implies.  But  assuming,  at  least  for  the  argument, 
that  it  does  not,  we  readily  perceive  that  the  case  differs  widely 
from  the  marriage  of  slaves.  The  man,  in  marrying  a  second 
time  while  a  former  marriage  was  in  full  force,  committed  a  high 
offence  against  the  law  of  morality,  and  a  felony  against  the  law 
written  in  the  statutes  of  the  State.  But  the  slave  did  a  moral 
act  which,  though  not  valid  in  law,  was  no  violation  of  legal 
duty.  "  We  admit,"  said  a  learned  Alabama  judge,  "  the  moral 
obligation  which  natural  law  imposes  in  the  relation  of  husband 
and  wife  among  slaves;"  yet  he  added,  '^all  its  legal  conse- 
quences must  flow  from  the  municipal  law.  This  does  not  recog- 
nize, for  any  purpose  whatever,  the  marriages  of  slaves."  ^  The 
distinction  thus  drawn,  between  giving  a  subsequent  validity  to 
an  invalid  act  which  was  moral  and  lawful,  and  one  which  was 
immoral  and  unlawful,  runs  through  the  entire  field  of  our  law.* 
But,— 

§  163.  No  snch  ConfirmatiozL —  Where,  after  emancipation,  the 
parties  do  not  confirm  the  marriage,  either  by  a  continuance  of 
their  cohabitation  or  otherwise  (and  reasonably  the  courts  might 
decline  to  act  upon  other  evidence  than  cohabitation),  it  would 
come  within  principles  pervading  all  these  chapters  to  hold  them 
free  from  matrimonial  bands.  Moreover,  accoi*diug  to  usage  in 
all  places  where  slavery  existed  in  our  country,  the  marriages 
between  slaves  were  dissolvable  without  judicial  sentence,  when- 
ever the  parties  were  permanently  separated.     A  separation  at 

1  Ante,  f  189^142, 149, 160, 153.  be  witnesses  for  and  against  each  other. 

>  Smith  V.  The  State,  9  Ala.  990,  996.  b.  f.  The  Sute  v.  Samuel,  2  Dev.  &  Bat 

GonseqaenUy  it  was  held,  that  slaves  177. 
oohabiting  as  husband  and  wife  might         *  And  see  ante,  {  139-142. 
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or  before  emancipation,  therefore,  would  properly  be  deemed  a 
dirorce.  For  if  ihe  law  takes  cognizance  of  slave  marriages,  it 
must  also  of  these  slave  divorces.^ 

§  163  a.  Sow  since  General  Umancipation :  — 

Afflrmatloiis  of  foregoing  Doctrines.  —  Since  the  general  emanci- 
pation of  the  slaves  took  place  in  all  the  slaveholding  States,  this 
question  has  been  in  several  cases  agitated  before  the  courts; 
and,  in  all  or  nearly  all,  the  foregoing  views  of  the  author  have 
been  adopted.  Yet  in  Kentucky,  a  State  whose  general  statutes 
require  a  formal  ceremony  to  make  any  marriage  good,  the  courts 
appear  not  to  deem  the  former  marriages  of  slaves  capable  of 
being  confirmed,  except  by  compliance  with  the  special  statute 
relating  to  them,  or  by  a  new  marriage  under  the  general  law. 
And  when  such  a  marriage  is  so  confirmed,  it  takes  effect  for 
general  purposes  only  from  the  time  when  the  confirming  act  is 
performed.*  If  this  should  be  found  to  be  an  exception  to  the 
adoption  of  the  foregoing  views,  it  is  the  only  one  of  which  the 
a^ithor  is  aware.    Thus,  — 

Ratifioation  by  Coliabitation.  —  It  has  been  adjudged  in  Ten- 
nessee, that,  if  slave  parties  who  before  emancipation  were  in 
form  mamed  continue  after  emancipation  to  cohabit  as  husband 
and  wife,  this  is  a  ratification  of  their  invalid  marriage  ;  then,  if 
the  man  marries  another  wife,  he  commits  the  crime  of  polyg- 
amy.* And  in  various  other  States,  the  same  doctrine  as  to 
confirmation  by  subsequent  cohabitation  has  been  judicially  main- 
tained.^ For  example,  it  is  not  fornication  for  the  parties  to 
continue  their  cohabitation,  without  further  marriage  formalities, 
after  they  are  emancipated.*  Again,  where  a  slave  had  two 
wives,  and  after  his  emancipation  he  continued  to  live  with  the 
second  one,  and  acknowledged  her  as  his  lawful  wife,  it  was  held 
that  he  not  only  ratified  the  second  slave  marriage,  but  dis- 
affirmed the  first.^  But  if  the  parties  have  to  some  extent  cohab- 
ited after  emancipation,  yet  repudiating  the  idea  of  marriage,  and 


1  And  see  Pierre  v.  Fontenette,  26  La.         *  Stikes  v.  Swanson,  44  Ala.  033^  and 

An.  617.  the  remaining  cases  cited  to  this  section. 

>  EitiUo.Rogen,lBash,62;  Stewart  This  case  and  Haden  o.  Ivey,  61  Ala. 

9,  Munchandler,  2  Bosh,  278.    See  The  881,  were  as  to  some  points  oyemiled  in 

State  V.  Harris,  63  N.  C.  1 ;  Hampton  v»  Cantelou  i;.  Hood,  66  Ala.  619. 
The  State,  46  Ala.  82.  *  The  Sute  v.  Adams,  66  N.  C.  637. 

*  McBeynolds  v.  The  State,  6  Coldw.         *  Johnson  v.  Johnson,  46  Miss 6. 606. 
1& 
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refusing  to  be  married,  this,  it  appears,  does  not  amount  to  an 
affirmance  of  the  slave  marriage.^ 

By    Constitational    Provisions    and   Btatutss.  -^  In   several,   and 

perhaps  finally  in  all,  of  the  late  slaveholding  States,  doctrines 
similar  to  the  foregoing,  yet  differing  in  their  minuter  forms,  have 
been  adopted  confirmatory  of  slave  marriages,  in  written  con* 
fititutions,  in  statutes,  or  in  both.  No  extended  expositions  of 
these  provisions  is  desirable.^  In  general  they  are  applicable  only 
where  the  cohabitation  was  continuing  at  the  time  of  emancipa* 
tion,'  and  where  the  subsequent  commerce  was  meant  to  be 
matrimonial.^ 

§  163  b.  Legitimacy  of  the  Children.  —  The  question  of  the  legiti- 
macy of  the  children  is,  in  general,  regulated  by  these  late  stat* 
utory  and  constitutional  provisions.^  Aside  from  them,  the 
Alabama  court  pronounced  on  this  subject  a  decision  commend* 
able  for  its  equity,  while  still  it  may  not  be  found  to  violate  fun- 
damental principle.  According  to  it,  marriages  between  slaves, 
and  between  free  men  of  color  and  slave  women,  were  not  during 
slavery  illicit  connections,  but  were  quasi  marriages,  allowed  by 
the  law  and  approved  by  the  church.  The  children  were  not 
bastards,  either  at  common  law  or  by  the  statutes  of  Alabama. 
Therefore  when,  after  emancipation,  they  were  elevated  to  citi- 
zenship, their  heritable-  blood  was  restored.  Accordingly  the 
conclusion  was,  that  such  children  were  entitled  to  inherit  the 
estate  of  their  father,  a  free  person  of  color,  who  died  prior  to 
emancipation,  the  same  remaining  in  the  hands  of  his  adminis- 
trator, and  unclaimed  by  the  State  up  to  that  time.^    This  de- 


1  The  State  v.  Taylor,  Phillips,  608. 

«  Davenport  v.  Caldwell,  10  S.  C.  817 ; 
The  State  v.  Whalej,  10  S.  C.  600;  Mo- 
Conico  V.  The  State,  49  Ala.  6 ;  Jackson 
V,  The  State,  63  Ala.  472;  Hart  v.  Hobs, 
26  La.  An.  90 ;  Pierre  v.  Fontenette,  26 
La.  Ao.  617;  Whitesides  v.  Allen,  11 
Bush,  28 ;  Hill  v,  Fairfax,  88  Texas,  220; 
McKnight  v.  The  State,  6  Texas  Ap.  168; 
The  State  v.  Adams,  66  N.  C  637 ;  Fran- 
cis V.  Francis,  81  Grat  288;  Steward  v. 
The  State,  7  Texas  Ap.  826. 

*  Cantelou  v.  Hood,  66  Ala.  619;  The 
State  V.  Whaley,  10  S.  C.  600;  Brown  v. 
McGee,  12  Bush,  428;  Scoggins  o.  The 
Sute.  82  Ark.  206. 

«  Flojrd  V.  Calvert,  68  Missis.  87. 
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ft  Brown  v.  McGee,  12  Bush,  428 ; 
Davenport  v,  Caldwell,  10  S.  C.  817; 
Cantelou  v.  Hood,  66  Ala.  619 ;  Clements 
V.  Crawford,  42  Texas,  601 ;  Hill  v.  Fair- 
fax, 88  Texas,  220 ;  Hart  v.  Hoss,  26  La. 
An.  90;  Dickerson  v.  Brown,  49  Missis. 
867. 

«  StUces  V.  Swanson,  44  Ala.  633.  See, 
in  connection  with  this  case,  Cantelou  v. 
Hood,  66  Ala.  619.  Iiegaoy  to  Slava 
emancipated.  —  According  to  a  Missis- 
sippi case,  which  perhaps  illustrates  the 
doctrine  of  the  text,  although  a  legacy 
to  a  slave  was  invalid  at  the  time  of  the 
testator's  death,  hy  reason  of  the  slave's 
disability  to, take  it,  still  it  may  be  valid 
as  a  trust  in  the  hands  of  the  executor. 
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cision  was  made  in  1870.  In  1866,  a  learned  county  judge  in 
Illinois  went  quite  as  far,  and  perhaps  further,  in  favor  of  the 
offspring  of  a  slave  maniage.  And  as  to  the  marriage  itself,  he 
laid  down  the  broad  doctrine,  that  it  is  good  for  all  purposes  upon 
emancipation.^  When  we  reflect  on  this  doctrine  as  to  the  chil- 
dren, we  shall  see,  that,  during  slavery,  the  status  of  bastardy 
was  as  foreign  to  them  as  the  status  of  legitimacy.  If  a  slave 
was  not  the  legitimate  offspring  of  his  parents  who  were  living 
together  in  the  way  of  marriage,  still  he  was  not  a  bastard.  He 
had  no  foul  or  corrupt  blood.  The  simple  fact  was,  that  he  had 
no  status,  as  to  this  particular,  the  one  way  or  the  other.  Legiti- 
mate, or  illegitimate,  was  a  thing  having  no  relation  whatever  to 
his  condition  as  a  slave.  After  emancipation,  therefore,  if  the 
ordinary  attributes  of  a  freeman  are  conferred  on  him,  and  he 
mvst  consequently  be  held  to  be  either  legitimate  or  illegitimate, 
no  reason  appears  why  he  should  be  ihrust  into  the  vile  class 
rather  than  the  other,  when  his  parents  had  done  all  that  the 
circumstances  would  permit  to  make  him  legitimate. 


And  if  the  estate  remains  unsettled  until 
the  disability  is  removed  by  emancipation, 
the  trust  may  be  enforced  by  the  courts. 
HooTer  o.  Brem,  43  Missis.  003. 

^  The  decision  was  by  Hon.  James  B. 
Bradwell,  and  it  was  rendered  in  his  ca- 
pacity of  Probate  Judge  of  Cook  county, 
which  includes  the  city  of  Chicago.  I 
have  it  before  me  in  a  pamphlet  entitled 
"  Validity  of  Slave  Marriages."  Accord- 
ing to  the  head-note,  "Henry  Jones,  a 
negro  slave,  was  married  in  Tennessee, 
by  a  Justice  of  the  peace,  to  a  colored 


woman  the  slave  of  another  master,  with 
the  consent  of  their  masters.  They  had 
one  child  while  in  slavery,  the  fruit  of 
such  marriage,  called  Matt  C.  Jones  ~ 
the  mother  died  in  slavery.  Jones  and 
Matt.  C.  were  afterwards  emancipated. 
Held,  after  the  death  of  Henry  Jones, 
that  such  marriage  was  not  void :  and 
that  Matt  C.  was  the  legitimate  son  of 
Henry  Jones,  and,  as  such,  entitled  to  in- 
herit his  estate ;  notwithstanding  the  fact 
that  his  parents  were  slaves  at  the  timo 
of  their  marriage  and  his  birth." 
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CHAPTER  XI. 

FBAXTB,  ERROR,  DURESS.' 

§  164.  Introdaction. 
165-205.  Fraud. 
206-209.  Error. 
210-2ia.  Duress. 
214, 215.  Doctrines  Common  to  AIL 

§  164.  In  GtoneraL  —  Three  more  forms  of  the  want  of  consent,' 
analogous  to  one  another,  and  creating  a  nullity  of  the  marriage, 
are  Fraud,  Error,  and  Duress.  They  are  so  similar  that  they  are 
best  discussed  in  one  chapter,  yet  so  diverse  that  their  elucida- 
tion must  be  in  part  separate.     Thus,  — 

How  Chapter  divided. — We  shall  consider,  I.  Fraud ;  II.  Error ; 
III.  Duress;  IV.  Doctrines  Common  to  the  Three  Impediments. 

I.  Fraud. 

§  165.  Difficulties  of  Subject  —  (OTercoming  them).  —  This  topic 
is  probably  the  most  difiScult  of  treatment  of  all  connected  with 
the  law  of  marriage  and  divorce.  The  difficulties  are  from  two 
sources  ;  first,  its  inherent  nature ;  secondly,  extraordinary  mud- 
dlings  from  the  courts.  Should  an  author,  discussing  it,  present 
all  the  views,  and  those  only,  which  have  heretofore  occurred  to 
the  minds  of  the  judges,  and  found  embodiment  in  their  utter- 
ances, he  would  lead  his  readers  into  a  labyrinth  of  contra- 
dictory and  chaotic  things,  out  of  which  no  practitioner  could 
easily  find  a  path.  The  present  author,  in  his  first  edition,  left 
this  topic  —  the  only  one  in  the  whole  book  —  in  a  state  unsatis- 
factory to  himself.  Since  then,  he  has  in  successive  editions 
been  improving  the  discussions, — at  least,  he  has  been  satisfying 
himself,  —  till,  at  last,  he  is  able  to  present  the  subject  in  a  form 
which,  he  deems,  ought  to  be  satisfactory  to  Uie  reader. 

^  For  the  procedure  under  this  title,         *  Ante,  §  121, 122. 
•ee  Vol.  IL  |  570  ct  seq. 
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§  166.  Distinotiozui.  —  The  procedure  is  treated  of  in  the  second 
volume.^  Next,  the  reader  must  in  his  mind  separate  from  this 
discussion  the  fraud  which  may  impair  an  executory  agreement 
to  marry.*  It  is  not  even  within  the  scope  of  the  present  work. 
Finally,  within  the  topic  of  this  chapter,  he  should  distinguish 
between  the  cases  in  which  disaffirmance  is  attempted  before  and 
after  copula. 

J  DlsafOrmance  before  Copula.  —  Though  mutual  consent  to  pres- 
ent marriage  (in  some  localities  supplemented  by  formalities) 
creates,  in  theory  of  law,  the  status  of  marriage  before  any  copula 
takes  place,^  still  the  law  in  all  its  departments  is  a  practical 
science ;  and  practically  there  is  no  marriage  status  until  the  par- 
ties have  in  some  way  assumed  marital  duties.  Consummation 
would  be  the  ordinary  method  of  such  assumption,  but  in  special 
circumstances  there  may  be  others.  Hence,  in  principle,  not 
speaking  now  of  the  adjudications,  between  the  time  of  the  cere- 
mony and  the  copula  or  other  entering  upon  the  practical  duties 
of  the  new  relation,  fraud  should  be  deemed  of  nearly  or  exactly 
the  same  effect  as  in  the  executory  marriage  contract ;  ^  so  that  a 
disaffirmance,  during  this  period,  of  the  executed  contract  should 
entitle  the  party  imposed  upon  to  a  decree  of  nullity  for  the 
fraud,  the  same  as,  before  solemnization,  the  fraud  would  have 
justified  a  rescission  of  the  executory  promise.  None  of  the 
special  reasons  which  properly  induce  reluctance  in  the  courts  to 
pronounce  void  a  consummated  marriage  do  now  exist.  Still  the 
distinction,  palpable  as  it  is  in  principle,  appears  not  to  have 
been  often  present  to  the  judicial  thought ;  ^  hence  the  dicta  of 
the  judges,  and  to  some  extent  their  decisions,  do  not  fully 
and  in  all  respects  accord  therewith.    It  is  commended  to  such  ' 

1  Vol.  n.  §  670  et  seq.  but  the  attention  of  the  court  was  not  dl- 

*  Ante,  §  2.  reeled  to  the  Bignificance  of  it.    Had  it 
s  Post,  §  228.  been,  I  can  haye  little  doubt  that  this  In- 

*  As  to  the  executory  contract,  see    telligent  tribunal  would  haye  decided  the 
ante,§  2 ;  post,  §  108.  other  way.    In  essence,  the  undertaking 

I  *  Tiie  case  of  Wier  v.  Still,  81  Iowa,  which  the  wOmnn  entered  into  under  the 
107,  wiU  illustrate  the  observation  in  the  pressure  of  the  fraud  was,  that  she  ictmld 
text.  There  wns  what  would  be  deemed  become  the  man's  wife ;  but  she  never 
very  gross  fraud  if  the  contract  related  submitted  herself  to  be  such,  having  in- 
to any  other  subject;  but  the  court  re-  stantly  taken  the  alarm,  and,  I  confess,  I 
fused  to  set  aside  the  marriage,  on  the  can  discover  no  sufficient  reason  why  she 
grounds  usual  in  consummated  marriages,  should  not  have  been  released  from  her 
The  fact  appeared,  that  there  had  been  promise  and  its  consequences, 
no  consummation  and  no  cohabitation, 
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judicial  persons  as  realize,  what  in  theory  all  admit,  that  the  law 
consists  of  juridical  reason,  not  of  mere  points,  and  that  a  reason 
which  did  not  occur  to  a  judge,  or  to  counsel  arguing  to  him, 
may  still,  even  if  never  before  expressed,  be  a  part  of  tho  law.' 
But,— 

Oeaeral  Dootrine  plalii.  —  The  authorities  are  clear  to  the  gen- 
eral conclusion,  that  fraud,  error,  or  duress  will,  when  of  the 
required  sort  and  magnitude,  render  the  marriage  void.^ 

§  167.  Nature  of  Required  Fraud — (Charaotar  —  Fortune,  Ac.).— • 
Assuming  now  that  the  status  of  marriage  has  in  fact  been  en* 
tered  upon,  and  the  contract  has  become  executed  practically  as 
well  as  in  theory  of  law,  there  would,  even  on  the  principles 
governing  ordinary  contracts,  be  a  difference  between  the  pres* 
ent  and  former  conditions ;  what  is  executed  being  less  readily 
disturbed.^  Moreover,  the  sort  of  contract  must  be  taken  into 
the  account ;  for  what  would  avoid  one  kind  of  contract  may  not 
necessarily  another.  In  that  contract  of  marriage  which  forms 
the  gateway  to  tlie  status  of  marriage,  the  parties  take  each  other 
for  better,  for  worse,*  for  richer,  for  poorer,  to  cherish  each  other 
in  sickness  and  in  health ;  consequently  a  mistake,  whether  result- 
ing from  accident,  or,  in  general,  from  fraudulent  practices,  in 
respect  to  the  character,  fortune,  health,  or  the  like,  does  not 
render  void  what  is  done.^  So  are  all  the  authorities,  but  the 
reasonings  by  which  the  conclusion  is  reached  may  present  dif- 
ferences. Sometimes  the  qualities  just  mentioned  are  said  to  be 
accidental,  not  going  to  the  essentials  of  the  relation.*  Lord 
Stowell,  on  the  other  hand,  after  remarking  that  error  about  the 
fiunily  or,  fortune  of  an  individual,  though  produced  by  disin- 

1  Bishop  First  Book,  §  462-466.  >  Bishop  Con.  |  lSS-160,  203,  204 ; 

<  2  Kent  Com.  76;  Harford  v,  Morris,  post,  §  194. 
8  Hag.  Con.  423,  4  Eng.  £c.  676 ;  Ports-         *  Evans  v.  Erans,  1  Hag.  Con.  36,  4 

moutli  V.  Portsmouth,  1  Hag.  Ec.  366,  8  Eng.  Ec.  310,  349 ;  Scroggins  o.  Scrog- 

Eng.  Ec.  154 ;  Jolly  v.  McGregor,  3  Wils.  gins,  3  Dey.  636,  646. 
&  8.  86 ;  Burtis  t^.  Bnrtis,  Hopkins,  657 ;         *  Ewing  i;.  Wheatley,  2  Hag.  Con.  176, 

Scott  V.  Shufeldt,  6  Paige,  43;  Perry  o.  182. 183;  Wakefield  o.  Mackay,  cited,  1 

Perry,  2  Paige,  601 ;   Ferlat  v.  Qojon,  Phillim.  134,  137,  note ;  Clowes  v,  Jones, 

Hopkins,  478 ;  Clark  v.  Field,  18  Vt.  460;  8  Curt.  Ec.  186,  191 ;  1  Eras.  Dom.  Rel. 

Hull  u.  Hull,  16  Jur.  7 10,  6  Eng.  L.  &  £q.  230 ;  Ruth.  Inst.  b.  1,  c.  16,  §  1 1, 12 ;  2  Kent 

689 ;  Respublica  v.  HeTice,  3  Wheeler  Com.  77 ;  Wier  v.  Still,  31  Iowa,  107  ; 

CrinL  Cas.  606 ;  Dalrymple  v,  Dalrymple,  Cards  v.  Carris,  9  C.  E.  Green,  616 ;  post, 

2  Hag.  Con.  64,  104,  4  Eng.  Ec.  486;  §  203.    See  Meyer  v.  Meyer,  49  How.  F)r. 

Keyes  v.  Keyes,  2  Fost.  N.  H.  668;  Bob-  811. 
ertson  v.  Cole,  12  Texas,  869;  Sloan  v,        *  1  Fras.  Dom.  Bel.  280. 
Kane,  10  How.  Pr.  66. 
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gennous  lepresentations,  does  not  aSect  the  validity  of  the  mar- 
riage, adds :  "  A  man  who  means  to  act  upon  such  representations 
should  yerify  them  by  his  own  inquiries.  The  law  presumes  that 
he  uses  due  caution  in  a  matter  in  which  his  happiness  for  life 
is  so  materially  inyolved,  and  it  makes  no  provision  for  the 
relief  of  a  blind  credulity,  however  it  may  have  been  produced."  ^ 
Now,  — 

§  168.  Conoeming  the  Reasons.  —  Of  these  two  reasons,  the  for- 
mer appears  to  be  the  better ;  namely,  that  the  nature  of  marriage 
forbids  its  validity  to  rest  on  any  stipulations  concerning  these 
accidental  qualities.'  Shoidd  the  man,  in  words,  agree  with  the 
woman  to  be  her  husband  only  on  condition  of  her  being  so  rich, 
so  virtuous,  so  wise,  so  healthy,  of  such  a  standing  in  society ;  yet, 
should  he  then  celebrate  the  nuptials  on  her  representing  herself 
to  possess  those  qualities,  while  in  truth  she  had  them  not ;  still 
in  the  act  of  marriage  he  says  to  her,  in  effect  and  in  law,  ^^  I 
tate  you  to  be  my  wife,  whether  you  have  the  qualities  or  not, 
and  whether  you  have  deceived  me  or  not."  In  other  words,  he 
waives  the  condition.  To  carry  such  a  condition  into  the  marital 
relation  would  violate  its  spirit  and  purpose,  and  be  contrary 
to  good  morals.  The  objects  of  marriage,  rightly  understood, 
transcend  all  considerations  of  the  kind  mentioned ;  and,  if  the 
purchaser  of  a  jewel  could  not  annul  the  bargain  by  reason  of  the 
seller  sending  it  to  him  in  a  plain  envelope  of  paper,  instead  of  a 
figured  one,  as  was  contemplated,  —  surely  the  husband  should 
not  be  permitted  to  repudiate  his  marriage,  though  he  should  dis- 
cover an  absence  of  some  secondary  thing,  to  which  he  had  given 
his  affections,  instead  of  placing  them  where  he  had  promised. 
Herein  the  law  regulating  the  executed  contract  of  present  mar- 
riage differs  from  that  governing  the  agreement  of  future  mar- 
riage ;  for,  in  the  latter,  the  parties  to  it  so  far  stipulate  concerning 
the  accidentals  as  to  enable  either  to  avoid  the  contract  where 
any  fraud  as  to  them  has  been  discovered.*  Perhaps  the  rule 
thus  stated,  applied  to  the  executory  contract,  is  well ;  but,  ap- 
plied to  the  executed  contract,  —  meaning,  the  contract  executed 
by  consummation  and  cohabitation,  as  well  as  by  the  outward 

»  

1  Wakefield  v.  Mnckay,  iiipra.  Wharton  v.  Lewis,  1  Car.  &  P.  620 ;  Bad- 

>  Page  on  Div.  168.  deley   v.    Mortlock,    Holt    N.   P.    161 ; 

s  See  Addison  on  Contracts,  680-686 ;  Ponlkes  v.  Sellway,  3  Esp.  236 ;  Bench  v. 

Chittj  on  ContracU,  688-641 ;  ante,  §  2 ;  Meirick,  1  Car.  &  K.  463. 
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ceremony,  —  it  would  degrade  a  high  and  holy  relation  to  a  level 
with  things  of  mere  mercantile  consideration. 

§  169.  Proceeding  now  to  a  more  particular  examination  of 
specific  questions,  we  have  the  following,  — 

Formal  Marriage  without  Consummation :  — 

Further  of  the  General  Doctrine.  —  We  have  already  seen,  that, 
in  legal  principle,  fraud  discovered  and  the  marriage  repudiated 
before  consummation  should  lead  the  courts  more  readily  to  inter- 
fere with  their  decree  of  nullity  than  when  the  discovery  and 
repudiation  are  afterward.^  Indeed,  there  is  no  just  legal  reason 
possible  to  be  assigned,  why  the  mere  pronouncing  of  the  parties 
husband  and  wife  by  a  justice  of  the  peace  or  a  minister  of  the 
gospel  should  make  that  valid  which  in  its  nature  is  no  contract, 
—  the  will  having  been  overcome  by  fraudulent  pretences,  and 
not  really  assenting,  —  where,  without  such  pronouncing,  it  would 
be  deemed  no  contract.  If  the  law  took  cognizance  of  marriage 
in  respect  to  some  mysterious  religious  effects  produced  by  the 
benediction  of  a  priest,  the  result  might  be  legally  otherwise. 
But  in  this  country  at  least,  probably  in  England  also,  it  takes 
no  such  cognizance.  And  while  in  most  of  our  States  a  marriage 
may  be  good  without  any  ceremony  either  religious  or  civil, 
requiring  the  presence  of  any  official  person,  there  is  believed  to 
be  no  State  in  which  a  mere  civic  personage,  as  a  justice  of  the 
peace,  is  not  just  as  competent  to  perform  the  ceremony  as  an 
ecclesiastic.  We  have,  in  truth,  no  ecclesiastical  personages  in 
this  country,  in  any  sense  recognized  by  the  law ;  because  we 
have  not  now,  neither  did  we  ever  have,  an  established  religion. 

§  170.  Kind  and  Bactent  of  the  Fraud  in  these  Cases.  —  It  would 
be  difficult  to  say,  in  a  single  sentence,  what  fraud,  in  kind  and 
amount,  should  be  deemed  sufficient  to  vacate  a  marriage  within 
the  distinction  now  under  consideration.  Probably  some  of  the 
decisions  upon  the  fraud  which  will  serve  as  a  defence  to  an 
action  for  the  breach  of  a  promise  of  marriage  wUl  furnish  the 
analogies  for  particular  cases.  But  these  decisions  are  apt  to 
turn  also  upon  the  question  of  the  plaintiff's  conduct  subse- 
quent to  the  promise  made ;  and,  therefore,  to  this  extent  they 
are  less  directly  in  point.  Swinburne  says,  that  one  of  the  causes 
for  which  spousals  may  be  dissolved  is  '^  whenas  the  party  doth, 
after  the  contract  made,  commit  fornication;  for  the  innocent 

1  Ante,  S  106 ;  pott,  {  W2, 196, 199, 206, 214.    And  see  post,  f  170, 172. 
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party  is  at  liberty  and  may  dissolve  the  contract."  *  And  such 
is  the  present  doctrine  of  the  English  and  American  courts  as  to 
the  oi-dinary  agreement  to  marry ;  or,  if  the  discovery  was  made 
after  the  promise,  the  result  is  the  same,  whether  the  immoral 
conduct  occurred  before  or  after.*  With  us,  illicit  intercourse 
with  a  third  person  after  marriage  would  be  ground  of  divorce  ; 
but,  committed  before,  it  alone  would  have  no  effect  where  the 
marital  status  had  been  already  assumed,  whether  with  knowl-  j 
edge  of  it  or  not.*  Now,  to  the  writer,  it  seems  reasonable,  and  ^^f^ 
quite  in  harmony  with  the  spirit  of  the  law,  that,  if  a  man  after  ' 
a  ceremony  of  marriage  is  pronounced  and  before  consummation 
or  other  entering  upon  the  marital  duties,  discovers  his  wife  to 
be  a  prostitute,  he  should  be  permitted  to  repudiate  her,  and 
have  a  decree  of  nullity.  But  it  has  been  held,  in  an  action  for 
breach  of  promise,  that  proof  of  habitual  profanity  of  the  plain- 
tiff, and  her  threats  to  take  the  lives  of  the  defendant's  connec- 
tions, though  unknown  to  him  when  he  made  the  promise,  would 
not  suffice  in  bar,  though  it  would  go  to  the  mitigation  of  dam- 
ages. And  the  judge  observed :  "  No  case  has  been  found  which 
sustains  the  principle,  that  a  breach  of  the  criminal  law  in  the 
plaintiff,  accruing  after  the  promise,  or  before  the  promise,  of 
which  the  party  contracting  is  ignorant,  will  necessarily  be  a  bar 
to  a  suit."^  And  plainly,  in  a  suit  to  have  the  marriage  set 
aside  for  the  fraud,  the  plaintiff  could  not  avail  himself  of  mat- 
ter which,  were  he  defendant  in  an  action  for  breach  of  the 
promise,  would  be  receivable  only  in  mitigation  of  the  damages. 
Again,  — 

§  171.  Knowledge  of  Fraud.  —  In  analogy  to  the  law  of  fraud  in 
all  other  cases,  one  could  not  set  up  a  fraud  of  which  he  had 
knowledge  when  the  marriage  ceremony  was  performed.  Indeed, 
in  such  a  case,  there  is  no  fraud.^ 

§  172.  How  the  Cases  on  this  Question.  —  The  books  contain 
various  cases  in  which,  according  to  the  facts  appearing,  there 
had  been  no  consummation  of  the  marriage  when  the  suit  was 

1  Swinb.  Spousals,  2d  ed.  237.  Jones,  87  Ala.  879 ;  Denslow  v.  Van  Horn, 

>  TonDg  9.  Murphy,  8  Bing.  N.  0.   64,  16  Iowa,  476 ;  Butler  v.  Esclileman,  18 

8  Scott,  879,  2  Hodges,  144 ;  Irring  v,  lU.  44 ;  Capehart  v.  Carradine,  4  Strob. 

Greenwood,  1  Car.&  P.  850;   Foote  v.  42;  Goodall  r.  Thurman,  1  Head,  209. 

Hajne,  1  Car.  &  P.  646;    Woodard   r.         «  Post,  §  179. 

Bellamy,  2  Root,  864  ;  Willard  v.  Stone,         *  Berry  v.  Bakeman,  supra,  p  XQd. 

7  Cow.  22 ;  Berry  v.  Bakeraan,  44  Maine,         *  Butler  v.  Eachleman,    18    lU.   44 ; 

164;  Bell  v.  Eaton,  28  Ind.  468;  Espy  o.  Berry  v,  Bakeman,  44  Maine,  164. 
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bro^ught  to  set  it  aside  for  the  £raud.^  But^  aa  this  particular  cir^ 
Qum$tance  Beexns  not,  in  most  of  these  cases,,  to  have  impressed 
itself  upon  the  minds  of  the  judges  or  generally  to  have  been 
ftdveiiied  to  by  them,  the  writer  deemj^  it  not  best  to  separate 
tbeee  eases  from  the  othere  to  be  considered  in  auhsequent  sec^ 
a^m^  c^  this  chapter.^ 

§  173^  Assuming,,  during  the  rest  of  these  disousiuons,  that 
tbexet  has  been  consummation,  or  that  the  want  thereof  is  not 
inaterial^  let  U4  proceed  to — 

C^otmpiraet/  hringing^  aioyJt  Marriage :  ^-^ 

Xn  Oenerai.  -^  One  form  of  frauds  sometimes  met  with«  and  ia 
aeme  circumstances  adequate,  is  conspiracy..  There  are  niceties 
and  obscurities  as  to  the  particulars  of  the  doctrine.    Thus,  — 

Partj  not  Conspirajbor.  -**  There  seems  ta  be  ground  for  saying, 
that^  if  the  party  against  whom  the  marriage  is  sought  to  be  set 
aaide  was  not  one  of  the  conspirators,  ^—  as,  where  a  parish  by 
fraudulent  eontrivances  procured  the  marriage  of  a  female  pauper,^ 
for  the  purpose  of  changing  her  settlement  to  another  parish,  — 
the  conspiracy  will  not  make  the  marriage  invalid.^  Tet^  on  the 
pri.Dciples  governing  other  contracts,  this  doctrine  can  hardly  be 
sound ;  for,  when  a  person  not  authorized  acts  for  another  as  his 
agent,  and  therein  commits  a  fraud,  if  the  other  accepts,  however 
innoeently,  a  benefit  under  the  fraudulent  contract,  he  is  respon- 
sible, for  the  fraud.^    And.  Lord  Stowell,  apparently  referring  to 

^  And  see  ante,  $  I6$aj)d  note.  a  thitd  p<H:«on,  to  defeat  the  rights  of 

*  Yet  the  reader  may  consult  Lyndon  creditors  of  the  latter,  cannot  he  pleaded 

V.  Lyndon,  69  III.  43,  where  there  was  no  in  bar  to  the  suit    Moore  v.  Thompson, 

consiunmatioa  and  the  marriage  WM  de-  d  Misao.  8^    See  f  oriheFt  as  to  the  dis- 

cjared  void.  tinction  between  fraud  practised  by  one 

'  Rex  V.  Birmingham,  8  B.  &  C.  29,  2  of  the  parties,  and  by  a  stranger,  Clute 

Ifiui.  &  R.  230 ;  Re^x  v.  Tarant,  1  Bott  P.  v.  Fitch,  25  Barb.  42S ;  KiUinger  v.  ReldiH 

L.  838,  2  Bott  \\  L.  08.    See  post^  §  176.  enhauer„  Q  S.  &  B»  631 ;  Sumner  v.  Mur- 

«  Bishop  Con.  §  389.     By  taking  a  phy,  2  Hill,  S.  C.  488 ;  Reichart  v,  Castar 

benefit  from  the  act  of  the  wrong<loer,  he  tor,  6  Bimi.    109;  Osborne  o,  Mosa,  7 

necessarily  adopts  it  entire^  includiki^  the  Johns.  161 ;  Findley  v.  Qooley,  1  Blackf. 

fraud,  il   it   is  fraudulent.     Mason    v.  262;  Hendricks  r.  Mount,  2  Southard, 

Crosby,  1  Woodb.  &  M.  342.  353, 368,  and  738 ;  Harry  v,  Graham,  1  Dct.  &  Bat. 

t.be  cases  there  cited.    But  see-  FisW  v.  76 ;  Swant^  v^  Hant»  2  Nott  &  McC.  211. 

Boody,  1  Curt.  C.C.206.    If  one  aupplies,  In  New  York  it  was  laid  down,  tfaaft  a 

another  with  the  means  of  perpetrating  a  principal,,  whoi  undertakes  to  enforct  % 

fraud  in  his  name  against  a  panicular  contract,^  is  bound  by  unauthorized  repre-- 

third  person,  and  it  is  perpetrated  by  the  sentations.made  by  his  agent  in  procuring^ 

means,  but  against  a  different  indiTidual,  it»  although  the  latter   did   not   know 

he  is  liable.    Wilson  v.  Green,  26  Vt  460.  whether  they  were  true  or  false,    ^nd 

Fraud  between  the  parties  to  a  suit,  and  Comatock,  C.  J.^  referring  to  the  facta  id. 
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ettsen  in  which  tlie  party  proceeded  agiiinst  wa«  not  one  of  th'd 
<;oiisipiratorg,  observed  i  •*  I  will  not  lay  it  down,  that^  in  no  pos- 
sible cage,  can  a  marriage  be  sei  aside  on  the  gfround  of  having 
been  effected  by  a  conspiracy.  Suppose  three  or  foar  persons  Were 
to  combine  to  efiFect  sach  a  purpose  by  intotioating  another,  and 
marrying  him  in  that  perverted  state  of  mind,  this  court  would 
not  hesitate  to  annul  a  marriage  on  clear  proof  of  such  a  cause^ 
connected  with  such  an  effect.  Not  many  otiier  eases  occur  to 
me  in  which  the  co-operation  of  other  persons  to  produce  a  mar- 
tiage  can  be  so  considered,  if  the  party  was  not  in  a  state  of  dis- 
ability, natural  or  artificial,  which  created  a  want  of  reason,  or 
roUtion,  amounting  to  an  incapacity  to  consent.''  ^ 

§  174.  In  z^tinoipid.  —  If  we  look  at  this  question  of  marriagef 
effected  by  a  fraudulent  conspiracy,  id  the  light  of  principle,  we 
shall  draw  the  following  distinction :  When  the  marriage  is  the 
"Voluntary  act  of  the  parties  to  it,  proceeding  from  voluntary 
choice,  though  at  the  same  time  deceitful  practices  by  third  per- 
sons led  them  to  this  choice,  neither  of  them  being  cognizant  of 
the  fraud,  it  is  good.  But  if  one  of  them  was  cognizant  of  the 
Iraud,  and  so  voluntarily  availed  himself  of  it,  whether  he  was  a 
party  to  the  originating  of  it  or  not,  it  should  be  deemed  his* 

the  particnlttr  cii8«,  tiddf;  ""fh^re  h  no  spfendid  fortune;  rappose  that  he  Is  in** 
evidence  that  the  defendant  authorized  or  duced,  by  persons  connected  with  a  female 
knew  of  tlie  alleged  fraud  committed  by  in  all  respects  unworthy  of  such  an  al- 
ius agent  Davis,  in  negotiating^  the  ex-  llance,  to  contract  a  marriage  with  her, 
change  of  lands.  Nevertheless,  he  cannot  after  due  publication' of  banns  in  a  parish; 
enjny  the  fruits  of  the  bargain  without  church,  to  which  both  are  strangers ;  I 
adopting  aU  the  instrumentalities  em-  say  the  strongest  case  you  could  estab- 
ployed  by  the  agent  in  bringing  it  to  a  lisli,  of  the  most  deliberate  plot,  leading 
consummatioRr  If  an  agent  defrauds  the  to  a  marriage  the  most  unseemly  in  alt 
person  with  whom  he  is  dealing,  the  prin-  disproportions  of  rank,  of  fortune,  of 
cipaf,  not  having  authorized  or  picrtici-  habits  of  life,  and  even  of  age  itself, 
pated  in  the  wrong,  may  no  doubt  reschicl,  WouM' not  enable  this-  court  to  release 
when  he  discovers  the  frauds  on  the  terms  hmv  from  chains,  which,  though  forged 
of  making  complete  restitution.  But  so  by  others,  he  had  riveted  on  himself.  If 
Ibng  as  lie  retains  the  benefits  of  the  he  is  capable  of  consent,  and  has  con- 
deaiing,  he  cannoC  claim  inicn unity  on  the  sented,  the  law  does  not  ask  how  the  con- 
ground  that  the  fraud  was  committed  by  sent  has  been  induced.  His  own  consent^ 
his  agent  and  not  by  himself."  Bennett  however  procuredf,  is  his  own  act,  and  he 
•k  Judson,  21  N.  Y.  288,  23ft  must  impute  all  the  consequences  result* 
1  8u4Iivan  v.  Sullivan,  2  Hag.  Con.  ing  from  it,  either  to  himself  or  to  other* 
338,  246.  But  further  on,  in  the  same  whose  happiness  he  ought  to  have  con- 
ease,  p.  247,  this  learned  faS^  observed :  suited,  to  his  own  responsibility  for  that 
"  Suppose  a  young  man  of  sixteen,  in  the  consent.  The  law  kH>ks  no  further 
first  bloom  of  youtii,  the  representative  back."  See  also,  on  this  subject,  Bex  v, 
at  a  noble  family,  and  the  inheritor  of  a  Minshuil,  1  Nev.  &  M.  277. 
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fraud ;  and,  if  sufficient  in  degree  and  kind,  should  entitle  the 
other  party  to  have  the  marriage  set  aside.  Beyond  this,  how- 
ever innocent  both  parties  may  have  been,  if  through  the  fraud 
of  third  persons  the  reason  was  overcome,  or  such  a  mistake  was 
created  as  is  spoken  of  in  a  subsequent  sub-title,^  the  marriage 
should  be  adjudged  invalid.  But  it  is  believed  that,  in  this  con- 
tract of  executed  marriage,  a  party  should  not  be  further  held 
for  the  fraud  of  a  third  person  in  his  interest,  whereof  he  had  no 
knowledge,  and  to  which  he  did  in  no  way  contribute. 

§  175.  lUaatrative  Case.  —  These  distinctions  enable  us  to  see 
how  the  following  case  was  correctly  decided ;  while,  if  the  de- 
fendant had  not  been  cognizant  of  the  fraud,  the  result  would 
have  been  the  other  way ;  unless,  indeed,  the  duress  alleged,  or 
want  of  mental  capacity  in  the  plaintiff,  had  been  established  to 
the  satisfaction  of  the  court.  It  was  a  suit  by  a  woman  in  Ver- 
mont, to  have  her  marriage  declared  void ;  and  the  opinion  of  the 
court,  by  Rediield,  C.  J.,  granting  her  prayer,  sufficiently  explains 
the  facts.  "  We  are  satisfied,"  he  said,  **  that  the  form  of  mar- 
riage was  brought  about  between  these  parties,  chiefly  through 
the  instrumentality  of  certain  inhabitants  of  Moretown,  who  had 
charge  of  maintaining  the  town^s  poor,  for  the  purpose  of  changing 
the  settlement  of  the  petitioner ;  and  that,  to  effect  this,  they 
promised  Wyethe  [the  husband]  $100,  and  paid  him  $60 ;  that 
his  purpose  was  not  to  contract,  in  good  faith,  a  marriage,  but  to 
get  money,  and  revenge  an  imaginary  grievance  against  Middle- 
sex, and  abandon  the  petitioner,  which  he  did  in  about  three 
weeks.  She  is  a  cripple,  feeble  both  in  body  and  mind,  and  was 
wholly  at  the  disposal  of  those  who  had  her  in  charge.  It  is  dif- 
ficult to  lay  down  any  general  rule  in  regard  to  the  precise  char- 
acter of  fraud  which  will  render  null  a  marriage  contract.  But 
we  are  reluctant  to  say  that  such  a  transaction  as  the  present  is 
to  receive  the  countenance  of  the  courts  of  the  State.  It  would, 
we  think,  be  of  evil  example.  The  transaction  possesses  no  one 
feature  of  a  marriage  contract  but  the  ceremony.  The  cohabita- 
tion, so  long  as  it  continued,  seems  to  have  been,  on  the  part  of 
the  petitioner,  the  result  of  the  general  imposition  ;  and  on  the 
part  of  the  defendant,  a  part  of  the  attempted  villany.  A  decree 
of  nullity,  if  it  have  no  other  good  effect  (and,  as  to  the  parties, 
it  seems  to  be  of  no  great  importance,  both  being  virtual  paupers), 

1  Pott,  I  20&-209. 
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will  deprive  the  conspirators  of  the  wages  of  their  iniquity,  and 
be  of  good  example  to  others.  We  are  not  satisfied  there  was 
any  such  duress  in  the  case  as  to  justify  a  decree  of  nullity.  But 
one  of  the  chief  actors  testifies  that  he  told  the  petitioner  the 
laws  were  so  altered  that  the  town  authority  said  they  had  a 
right  to  man*y  paupers  to  whom  they  saw  fit ;  and  the  petitioner 
testifies  that  she  believed  it,  and  supposed  that  if  she  refused  to 
submit  to  the  marriage  she  should  be  left  to  starve.  It  is  impos- 
sible to  know  how  much  such  badinage  might  have  influenced 
so  simple  a  creature  in  the  outset ;  but  we  are  not  satisfied  she 
finally  acted  under  the  delusion,  and  still  she  might  have  done. 
Petition  granted.**  ^  It  may  be  material  further  to  consider,  that 
this  defendant  never  intended  real  matrimony,  though  he  went 
through  the  form  of  a  marriage ;  and  that,  therefore,  principles 
to  be  explained  in  another  chapter  concerning  the  forms  of  mar« 
riage  where  the  intent  to  marry  does  not  exist,^  operate  in  con- 
junction with  the  doctrine  of  fraud  treated  of  here. 

§  176.    The   PartieB   conBpiring   against  Third   Persons.  —  If  the 

conspiracy  is  between  the  man  and  woman  themselves,  to  injure, 
by  intermarrying,  third  persons  in  property  interests,  the  mar- 
riage is  not  therefore  invalid  as  against  such  persons.  Being 
agreeable  to  the  parties,  from  whatever  motives  proceeding, 
others  can  neither  interfere  with  it,  nor  avert  its  collateral  conse- 
quences. To  illustrate:  a  widow,  having  an  estate  terminable 
with  her  widowhood,  and  it  being  levied  on  by  her  creditors, 
married,  for  the  purpose  of  defeating  the  levy,  and  causing  the 
estate  to  vest  immediately  in  her  children,  a  poor  drunken  man, 
with  whom  she  neither  intended  to  nor  did  cohabit ;  and  the 
court  held,  that  the  creditoi-s  could  object  neither  to  the  marriage 
nor  to  its  consequences.  Said  McKinney,  J. :  '^  If  a  marriage 
may  be  annulled  for  fraud,  it  must  be  such  fraud  as  operates 
upon  one  or  other  of  the  immediate  parties  to  the  contract,  and 
has  the  legal  effect  of  vitiating  the  contract  between  the  parties, 
ah  initio.  But,  as  respects  strangers,  fraud  cannot  be  predicated 
of  a  contract  which  the  immediate  parties  thereto  may  lawfully 
enter  into,  which  no  principle  of  municipal  law  forbids,  or  can 
restrain  the  consummation  of.'*^  Still,  in  reason,  not  trenching 
on  the  general  doctrine  thus  laid  down,  if  neither  the  man  nor 

1  Barnes  v.  Wyethe,  28  Vt  41.  >  McKlnnej  v.  Clarke,  2  Swan,  Tenn. 

s  Post,  I  233  et  seq.  82t,  826. 
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■ 

tha  woman  meant  ever  to  cohabit  a9  husband  and  wife,  or  hare 
any  sort  of  marital  intereoui*$e,  pr  change  in  any  degree  their 
social  and  mutual  relations,  the  form  of  marriage  would  seem  to 
be  a  mere  idle  ceremony,  and,  lacking  matrimonial  consent,  not 
to  superinduce  the  marital  status.^ 

§  177.  Effect  of  Particular  iStatutes  on  the  Question  of  Fratid :  — 
In  Oen^rai.  —  It  would  be  competent,  of  eourse,  for  the  legisla- 
tures of  the  respective  States  to  change  the  foregoing  and  subse^ 
quent  common-law  rules  by  statutes.  And  there  are  in  most  of  our 
States  statutes  on  this  subject  of  fraud  in  marriage.  How  enact- 
ments of  this  general  sort  are  to  be  interpreted  we  have  already 
in  a  measure  considered.'  And  the  result  is,  that  they  should  be 
treated,  when  possible,  as  mere  jurisdictional  provisions,  point- 
ing out  the  court  in  which  the  proceeding  for  nullity  may  be 
had,  but  not  changing  the  unwritten  legal  doctrine.  At  the 
same  time,  while  we  should  thus  follow  the  principles  of  our  un- 
written law,  a  court  might,  considering  the  general  course  of 
public  sentiment,  the  other  parts  of  our  present  law  of  mnrriage 
in  connection  with  this,  and  the  general  progress  of  this  depart- 
ment of  our  jurisprudence,  interpose  with  its  decree,  though  it 
might  doubt,  or  more  than  doubt,  whether  an  English  ecclesias- 
tical tribunal  would,  at  the  time  of  the  settlement  of  this  coun^ 
try,  have  rendered  the  like  relief  under  like  facts.^  Among  the 
terms  which  have  found  exposition  is  — 

§  178.  "  Ftauduiezit  CoQtraot"  —  A  Connecticut  statute  allowed 
divorce*  for  ** fraudulent  contract."  And  the  court  in  expound- 
ing it  said :  ^'  The  phrase  fraudtdent  contract^  in  common  par- 
lance, admits  of  great  latitude  of  construction,  and  will  include 
all  those  deceptive  arts  to  which  the  sexes  too  frequently  have 
recourse,  with  a  view  to  obtain  what  they  consider  an  advan^ 
lageous  marriage  connection ;  by  setting  off  their  persons,  char- 
acters, tempers,  circumstances,  and  connections  in  a  too  favorable 
light ;  or  by  professions  of  ardent  affection,  which  they  either 
may  not  feel,  or  not  in  a  degree  equal  to  what  they  profess. 
These  arts,  though  they  meet  with  various  degrees  of  indulgence, 
according  to  circumstances,  are  still  inconsistent  with  truth  and 
aincerity ;  and  may  be,  and  often  are,  pi*oductive  of  serious  mia* 

^  Post,  §  24S-245.  *  And  see  ReTDolds  v.  Bejnolds,  8  Al 

•  Ante,  I  71,  9Q.  96, 120, 187, 145.  len,  605. 

«  Vol.  II.  §  293. 
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chief;  they  partake  of  the  nature  of  fraud,  and  a  marriage 
grounded  on  them  is,  in  a  sense,  a  fraudulent  contract.  If  tiie 
phrase  be  taken  in  this  large  sense,  the  statute  would  degrade 
the  marriage  contract,  which,  in  its  original  design  and  institu^ 
tion,  was  to  continue  indissoluble  during  the  joint  lives  of  the 
correlates,  and  which  is  a  main  pillar  on  which  society  itself  is 
founded,  to  a  level  with  the  most  trifling  bargains.  The  Iegis>- 
lature  can  never  be  intended  to  do  this."  So  the  court,  declining 
to  give  this  construction  to  the  statute^  held,  that  it  meant  such 
fraud  as  the  books  of  the  law  had  already  recognized  as  invali- 
dating marriage.    And^  — 

iCarryliig  with  intent  to  detert  < —  Under  the  facts  of  this  oase> 
the  court  refused  the  decree  of  nullity  prayed.  They  were,  thafc 
the  plaintiff,  being  with  child  as  she  claimed  by  the  defendanfci 
had  procured  his  arrest  under  bastardy  process ;  whereupon  hd> 
for  the  sole  purpose  of  obtaining  his  discharge  therefrom,^  married 
her  with  the  intent  immediately  to  desert  her,  which  intent 
he  carried  into  execution.^    It  is  in  place,  however^  to  observe 

^  Post,  §  212.  jet,  by  the  better  doctrine,  courts  of 

*  Benton  o.  Benton,  1  Day,  111,  113,  equity,  though  they  will  set  aside  mar- 

114.    Further  of  Fraud  in  Marriage.—  riages  procured  by  fraud  where  there  ia 

While  so  much  of  the  language  of  the  no  other  competent  jurisdiction,  will  not 

oourt  as  is  quoted  in  the  text  is  doubtless  on  this  ground  divorce  parties  for  impo- 

a  correct  exposition  of  the  law,  some  tence.    Burtis  v.  Burtis,  Hopkins,  66T; 

further  observations  from   the  learned  Perry  v.  Perry,  2  Paige,  601 ;  ante,  $  72  { 

judge  are  plainly  erroneous.    He  said :  Vol.  II.  §  291,  292.    As  to  Indiana,  ie4 

*'  The  phrase  fiauduleni  cmOroiCty  as  ap-  TefFt  v,  Tefft,  86  Ind.  44.    On  this  quea* 

plied  to  the  subject  of  marriage  and  di-  tion,  Judge  Reeve,  also  of  Connecticut) 

▼orce,  in  the  boolu,  has  obtained  an  ap-  has   observed :    *'  Certainly,  if   nothing 

propriate  and  technical  meaning ;  and  is  more  was  meant  by  the  term  *  fraudulent 

taken  to  imply  a  tau$B  of  divotce  which  contract '  [in  the  statute]  than  imbecUityi 

txitied  previQM  to  the  marriage,  and  such  a  it  is  a  very  awkward  expression  to  con^ 

one  as  rendered  the  marriage  unlawful  vey  that  precise,  definite  idea  which  ii 

ab  initio ;  as,  contangmnity^  corpora!  imbecil-  affixed  to  the  term  imbecility.    If  the  leg^ 

ity,  or  the  like ;  in  which  case,  the  law  islature  meant  to  convey  the  same  ide* 

looks  upon  the  marriage  as  nuU  and  void,  by  the  term  which  it  ordinarily  imports,  I 

being  contracted  in  fraudem  Ugia,  and  de^  apprehend  it  was  a  very  natural    pn>* 

crees  *  separation  a  vinculo  matrimonii.*'  vision.    If  it  be  founded  in  justice  that 

And,  therefore,  upon  the  ground  of  fraud,  the  contracts  whicli  represent  ordinary 

the  courts  of  Connecticut  have  taken  ju-  matter  should  be  treated  as  void  when 

risdiction  to  grant  divorces  for  impotence,  obtained  by  fraudulent  practices)  why» 

Ferris  v,  Ferris,  8  Conn.  166.    But  they  then,  should  a  contract,  the  most  impor* 

appear  to  overlook  entirely  the  class  of  tant  that  can  be  entered  into,  be  deemed 

frauds  treated  of  in  this  chapter.  Now,  it  inviolable,  when  obtained  by  such  frauck 

is  not  easy  to  seC"  how  fraud  is  involved  ulent  practices  f   A  man,  by  the  foulest 

In  a  marriage  within  the  prohibited  de-  fraud)  gets  possession  of  the  property  of 

grees  of  consanguinity.    Impotence  may  his  neighbor,    A  contract  thus  basely  ab» 

be  regarded  as  a  species  of  fraud  In  law ;  tained  is  not  only  told,  but,  in  many  in* 
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•of  this  decision,  that,  though  the  above  language  is  a  correct 
exposition  of  the  general  doctrine  of  fraud  in  marris^e,  still,  — 
according,  at  least,  to  the  Scotch  law,  to  be  explained  in  another 
chapter, — if  the  marriage  was  not  formally  celebrated,  and  per- 
haps if  it  was,  the  absence  of  intent  to  marry,  it  not  having 
been  afterward  consummated,  would  render  it  void.^  On  this 
question  also,  the  reader  is  referred  to  observations  in  the  earlier 
sections  of  this  chapter.^ 

§  179.  Antenuptial  Incontinence  and  Pregnancy  :  — 
Conoealed  IiewdnesB —  (Marrying  Strumpet).  —  If  a  woman  has 
been  defiled,  even  if  she  is  a  common  prostitute,  yet  represents 
herself  to  be  a  virgin,  still  a  marriage  is  good  between  her  and  a 
man  who  accepts  her  on  his  faith  in  her  false  pretension.^  This 
proposition,  while  doubtless  coiTcct  throughout,  does  not  rest  on 
a  very  firm  basis  of  authority  in  this  country  and  England,  as 
concerns  marriage  with  a  strumpet ;  though,  to  this  extent,  it  is 
well  settled  in  Scotland,  and  one  cannot  easily  read  the  English 
books  without  being  convinced  that  it  is  the  doctrine  of  the  Eng>- 
lish  courts  also.^ 

Marriage  with  Stmmpet^   dlsonsBed  —  (Ayliffe'a  "  Parergon  ")•  «- 

stances,  the  obtaining  of  it  is  a  felony,  contracts  unfairly  obtained  Toid,  all  the 

The  common  sense  of  mankind  must  re-  apprehension  that  is  created  in  the  minds 

Tolt  at  the  idea,  that,  when  a  man  by  the  of  conscientious  men,  of  the  illegality  of 

same  abominable  fraud  has  obtained  the  separating  husband  and  wife,  is  dissipat- 

person  of  an  amiable  woman   and  her  ed.    If  this  view  be  correct,  they  nerer 

property,  the  law  should  protect  such  were  husband  and  wife,  one  essential  in- 

contract,  and  give  it  the  same  efficacy  as  gredient  to  the  contract  being  wanting, 

if  fairly  obtained.    The  truth  is,  that  a  namely  consent."    Reeye  Dom.  Rel.  aoe. 

contract  which  is  obtained  by  fraud  is,  in  But  this  exposition  appears  not  to  hare 

point  of   law,  no  contract    The  fraud  conrinced  the  tribunal  of  final  resort  in 

blots  out  of   existence  whatever    sem-  that  State.    Guilford  v.  Oxford,  9  Coon, 

blance  of  a  contract  there  might  have  321, 327. 
been.    A  marriage  procured  without  a         ^  Post,  §  237, 238. 
contract  can   never   be   deemed   valid.         *  Ante,  §  166, 169-171, 176. 
There  is  no  more  reason  for  sanctioning  a         '  Rogers  Ec.  Law,  2d  ed.  644 ;  1  Fras. 

marriage  procured    by  fraud,  than  one  Dom.  Rel.  232 ;  Ay  1.  Parer.  363 ;  Swinbi 

procured  by  force  or  violence.    The  con-  Spousals,  2d  ed.  152 ;  Hedden  r.  Hedden, 

sent  is  as  totally  wanting,  in  view  of  the  6  C.  E.  Green,  61 ;  Farr  p.  Farr,  2  McAr. 

law,  in  the  former  as  in  the  latt<!r  case.  35 ;  post,  §  184. 

The  true  point  of    light  in   which  this         «  See  Perrin  v.  Perrin,  1  Add.  Ec.  1,  2 

ought  to  be  viewed,  I  apprehend,  is,  that  Eng.  Ec.  11 ;  Reeves  v.  Reeves,  2  Phillim, 

the  marriage  was  void  ab  initio;  but  it  is  125, 127,  1  Eng.  Ec.  208,  209;  Graves  v. 

necessary  to  have  a  divorce  by  the  court.  Graves,  3  Curt.  Ec.  235,  7  Eng.  Ec.  426^ 

since  the  marriage  has  been  celebrated,  427 ;  Best  v.  Best»  1  Add.  Ec.  411,  2  Eng. 

that  all  concerned  may  be  apprised  that  Ec.  158 ;  where  it  is  held,  that  antenuptial 

such  marriage  has  no  effect.    Upon  the  incontinenoe  is  no  ground  of  divorce, 
lame    principle  tliat   chancery  decreet 

162 


cirAP.  XI.] 


FRAUD,  ERKOB,  BX7BESS. 


§179a 


The  English  dicta  to  this,  for  there  appears  to  be  no  decided 
case,  seem  all  to  have  come  down  from  Ayliffe,  who  states  the 
doctrine  in  terms  not  quite  conclusive  in  themselves,  and  further 
weakened  by  the  fact  that  he  is  seldom  to  be  relied  upon  to  sus- 
tain, alone  and  uncorroborated,  a  doubtful  proposition.^  His 
"  Parergon  Juris  Canonici  Anglicani  "  is  made  up  very  much  of 
the  disquisitions  of  the  Roman  canonists,  which  had  no  binding 
force  in  England.  It  has  been  strongly  urged  against  this  doc- 
trine, that  chastity  cannot  be  discovered  before  marriage,  while 
every  other  personal  quality  can.  Mr.  Page  supposes,  that, 
under  the  statute  of  Ohio,  the  courts  would  set  aside  a  marriage 
of  this  sort ;  but  he  rests  his  opinion  solely  on  the  reason  of  the 
thing,  not  on  authority.*  On  principle,  however,  it  would  seem, 
that,  if  a  woman  has  been  a  common  prostitute,  and  has  reformed, 
yet  she  conceals  by  artifice  her  former  misconduct,  the  marriage 
should  be  good.  This  indeed  follows  from  the  well- settled  doc- 
trine, that  antenuptial  incontinence  is  no  ground  for  divorce. 
Otherwise  one  of  strong  passions,  led  astray  by  them,  could  have 
no  hope  of  reform ;  but  the  law  should  encourage  virtue.*  So 
the  law  should  presume,  from  the  fact  of  marriage,  that  the 
woman  had  abandoned  unlawful  pleasures.  In  this  country, 
where  divorces  a  vinculo  are  granted  for  adultery,  it  is  of  little 
consequence  whether  the  marriage  of  an  unreformed  prostitute, 
to  a  person  whom  she  deceives  as  to  her  character,  is  to  be  deemed 
void  from  the  beginning  or  not ;  since  it  would  be  annulled  on 
proof  of  the  subsequent  adultery.*  There  seems,  therefore,  to  be 
no  urgent  reason  here  for  holding  the  marriage  under  considera- 
tion void,  —  a  doctrine  which  would  merely  render  innocent  chil- 
dren illegitimate.     And,  — 

§  179  a.   Continaed.  —  In  a  Michigan  case,  the  facts  of  which, 
however,  did  not  cover  the  extreme  dissoluteness  of  common 


1  Ante,  §  6. 

*  Page  on  DIt.  161. 

*  See  Scroggint  v.  Scroggtnt,  3  Dev. 
635,  546.    See  also  ante,  §  170, 171. 

*  "It  has  been  sometimes  supposed, 
that,  if  a  man  chooses  to  marrj  an  im- 
modest woman,  he  cannot  afterwards  free 
himself  from  her  by  reason  of  her  un- 
chastity.  Bat  there  is  no  such  law. 
Whatever  the  previous  life  of  a  woman 
may  have  been,  she  bhids  herself  by 


marriage  to  chastity,  and  if  she  break  the 
conditions  of  marriage,  her  husband  it 
entitled  to  claim  its  dissolution.  But,  on 
the  other  hand,  a  husband  is  at  all  timet 
bound  to  accord  to  his  wife  the  protection 
of  his  name,  his  home,  and  his  society, 
and  is  certainly  not  the  less  so  in  caset 
where  the  previous  life  of  his  wife  ren* 
ders  her  peculiarly  accessible  to  tempta- 
tion." Lord  Penzance  in  Baylis  o.  Baylia, 
Law  Rep.  1  P.  &  M.  895, 397. 
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prostitution,  the  court  refused  the  decree  of  nullity  prayed.  And 
the  wisdom  and  justice  of  this  decision  few  will  question.  After 
a  marriage  of  twenty  years'  standing,  with  cohabitation  under  it, 
and  the  bringing  up  of  childi^n,  the  husband  sought  to  annul  it 
on  the  allegation  that,  before  the  nuptials  were  celebrated,  he 
made  the  chastity  of  his  wife  a  subject  of  diligent  inquiry  among 
her  I'elatives,  and  in  her  presence  ;  but,  though  he  used  due  dili- 
gence, he  could  learn  nothing  through  his  inquiries  of  others,  yet 
she  made  to  him  specific  assertions  which  were  false,  on  the 
strength  of  which  he  married  her.  The  court  held,  that,  should 
these  allegations  be  proved,  the  marriage  would  not  therefore  be 
declared  void.  Said  Campbell,  J. :  "  The  only  cases  cited  on  the 
argument,  which  have  been  supposed  to  favor  divorces  for  ante- 
nuptial misbehavior,  are  cases  where  there  was  actual  pregnancy 
at  the  time  of  the  marriage.  Without  attempting  to  examine  at 
length  into  the  reasoning  of  these  decisions,  it  is  sufficient  to  say 
that  such  circumstances  introduce  very  different  evils  from  those 
attending  on  previous  fault  alone.  They  have  a  direct  tendency 
to  confuse  inheritances,  and  create  disputes  of  legitimacy.  If 
such  a  case  should  be  presented,  we  should  be  called  upon  to 
decide  a  question  not  presented  by  this  record."  ^ 

§  180.  Antenuptial  Pregnancy.  —  The  cases  oftenest  arising  are 
where  the  antenuptial  incontinence  has  resulted  in  pregnancy, 
unknown  to  the  man.     There  is  no  absolute  rule  that  this  will  or 

1  Leavitt  v,  Leavitt,  13  Mich.  462,  458.  to  do  ?  Why,  of  course,  before  the  courtship 

In  a  subsequent  case,  it  is  strongly  im-  proceeds  further,  she  is  to  confess  all  to 

plied  that  the  Michigan  court  would  hold  her  lover,  and  put  it  in  his  power  to  ruin 

the  usual  American  doctrine  on  the  sub-  her.    But  this  is  not  all.    She  is  not  safe 

ject  of  antenuptial  incontinence, — to  be  to  marry  without  proof  of  the  confession, 

explained  in  succeeding  sections.    Daw-  If  she  calls  in  her  mother,  the  chances 

son  V,  Dawson,   18  Mich.  335.    Ante-  are  that  the  witness  wUl  die  before  she 

nupfial  Xnoontinenoe  under  Statutes.  —  does.    Then  if  she  calls  in  her  younger 

In  Maryland,  I  am  sorry  to  say  (and  I  brotlier,  he  may  die  first.    If  she  puts  tlie 

am  not  sure  that  the  same  is  not  true  in  one  confession  into  writing,  it  may  be  lost  or 

or  two  other  States),  there  is  a  statutory  destroyed.    There  should  be  established 

provision  authorizing  divorce  from  the  in  every  county  a  public  registry  for  these 

bond  of  matrimony  "  when  the  female  things.    Whether  there  is  such  I  have 

before  marriage  has  been  guilty  of  illicit  not  searched  the  Maryland  statutes  to 

carnal  intercourse  with  another  man,  the  ascertain.    But  I  am  able  to  say,  that 

same  being  unknown  to  the  husband  at  tliis  sort  of  provision  is  not  common  in 

the  time  of  the  marriage."    I  Md.  Code  our  States.    A  statute  of  Virginia,  going 

of  1860,  p.  76,  §  25.    Now,  if  a  Maryland  less  far,  provides  for  a  divorce  where  the 

girl  has  committed  a  single  private  sin  of  woman  had  before  marriage,  without  the 

this  sort,  and  has  washed  it  out  with  her  knowledge  of  the  man,  been  "  notoriously 

tears,  and  Heaven  has  forgiven  her,  then,  if  a  prostitute."    Code  of  1860|  p.  630,  J  8- 
her  hand  is  asked  in  marriage,  what  is  she 
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will  not  entitle  him,  on  discovering  the  fact,  to  have  the  marriago 
declared  void.  In  some  circumstances  it  will,  in  others  it  will 
not ;  depending  on  the  extent  and  nature  of  the  fraud,  in  the 
particular  instance,  as  appearing  in  the  facts  special  to  the  indi- 
vidual case.     Hence, — 

Frinolples  and  Special  Facts  in  Combination.  —  For  the  elucida- 
tion of  this  subject,  it  is  necessary  to  pass  under  review  various 
facts,  and  con^dder  the  principles  applicable  to  them  severally. 
Thus,— 

§  181.  T'oung  Man,  and  Older  'Woman  pregnant  by  another.  —  A 
statute,  doubtless  merely  jurisdictional  in  its  nature,^  authorized  a 
decree  of  nullity  *'  when  a  marriage  is  supposed  to  be  void,  or  the 
validity  thereof  is  doubted,  either  for  fraud  or  any  legal  cause."  ' 
Thereupon  it  was  alleged,  in  a  libel  by  the  man,  that,  at  the  time 
of  the  marriage,  he  was  ''  only,"  in  the  words  of  the  report,  "  sev- 
enteen years  of  age,  and  the  respondent  was  thirty  years,  or 
over ;  that  he  had  been  acquainted  with  her  for  only  about  six 
weeks  ;  that  he  was  induced  to  marry  her  by  means  of  her  false 
and  fraudulent  representations  that  she  was  a  chaste  and  virtuous 
woman,  which  he  believed  to  be  true  ;  and  that  her  friends  with 
whom  she  then  lived  represented  to  him,  at  her  procurement,  that 
she  was  honest  and  virtuous  ;  but  in  truth  she  was  not  virtuous, 
but  was  at  the  time  of  the  marriage  pregnant  with  child  by  some 
person  to  the  libellant  unknown,  of  which  child  she  was  deliv- 
ered on  or  about  the  7th  of  March,  1857  [the  date  of  the  mar- 
riage was  Oct.  11, 1856],  and  the  libellant  did  not  thereafter  live 
or  have  any  intercourse  with  her."  She  was  thus,  it  appears,  preg- 
nant when  he  made  her  acquaintance,  and  some  four  months 
along  in  her  pregnancy  at  the  time  of  the  marriage.  The  re- 
spondent demurred ;  so  the  question  was,  whether,  assuming  the 
facts  to  be  as  alleged,  the  libellant  was  entitled  to  a  sentence  of 
nullity.  The  court  held  that  he  was,  overruling  the  demurrer.^ 
We  shall  now  proceed  with  some  — 

§  182.  Observations  hereon  —  (How  divided).  — A  decision,  as 
appearing  in  a  book  of  law  reports,  ordinarily  consists  of  three 
things  ;  namely,  the  result  reached  by  the  court  from  the  facts,  the 
general  propositions  of  law  in  the  opinion,  and  the  reasoning  upon 

1  Ante,  §  177, 17a  •  Beynolds  v.  Be/nolds,  3  AUen,  60& 

s  Mem.  Stat  1865,  c.  27 ;  ro^nacted. 
Gen.  StoU.  c  107, 1 4. 
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those  propositions.  These  may  be  all  sound,  or  one  or  two  of 
them  may  be,  yet  not  the  rest.  And  we  cannot  better  examine 
some  questions  relating  to  our  present  topic,  than  in  con- 
nection  with  this  case.  We  shall  consider  the  general  principles 
first ;  next,  the  reasoning ;  lastly,  the  result. 

§  183.  First.  The  General  Principles — (Special  Facta).  —  Said 
the  learned  chief-justice,  speaking  for  the  whole  court :  "  It  would 
be  di£Scult,  if  not  impossible,  to  lay  down  any  general  rule  or 
definition  which  would  comprehend  all  cases  coming  within  the 
range  of  the  legal  import  of  the  word  fraud.  A  learned  writer 
terms  fraud  hydra  multorum  capitum.  An  inquiry  into  the 
fraudulent  intent  and  conduct  of  parties  necessarily  involves  an 
investigation  of  facts ;  and,  as  no  two  cases  are  precisely  alike 
in  their  circumstances,  it  follows  that  the  question,  whether  fraud 
exists  sufficient  to  vitiate  a  Contract,  always  depends  very  much 
on  the  nature  of  the  transactions,  the  means  of  information  pos- 
sessed by  the  parties,  and  their  relative  situation  and  condition 
toward  each  other.  The  only  general  rule  which  can  be  safely 
stated  is,  that,  to  render  a  contract  void  on  the  ground  of  fraud, 
there  must  be  a  fraudulent  misrepresentation  or  concealment  of 
some  material  fact.  What  amounts  to  such  misrepresentation  or 
concealment,  and  whether  the  fact  misstated  or  withheld  is  mate- 
rial, are  questions  to  be  decided  according  to  the  circumstances 
developed  in  each  case,  as  it  arises  for  judicial  determination.''  ^ 
There  can  be  no  question  of  the  soundness  of  these  views.  On 
the  one  hand,  no  yardstick  can  measure  fraud  in  maniage,  to 
determine  whether  it  is  long  enough  or  broad  enough  to  work  a 
nullity ;  and,  on  the  other  hand,  there  can  be  no  like  test  of  the 
quality  of  the  fraud,  to  determine  whether  it  is  of  the  kind  which 
vitiates  the  marriage  or  not.  To  illustrate  by  the  facts  of  this 
case :  if,  starting  with  the  proposition  that  mere  antenuptial  in- 
continence, however  concealed  or  denied,  is  no  ground  of  nullity, 
we  proceed  thence  to  inquire  only  into  the  extent  of  the  act  of 
fraud,  we  shall  conclude,  that  being  pregnant  and  concealing  the 
fact  is  no  ground ;  since  the  pregnancy  is  the  natural  and  prob- 
able consequence  of  the  incontinence.  If,  next,  we  look  singly 
at  the  quality  of  what  is  done,  surely  she  who,  in  a  moment  of 
weakness  and  confiding  love,  yields  to  a  single  embrace,  which 
may  produce  pregnancy,  is  immeasurably  less  culpable  than  the 

1  Reynolds  v.  Reynolds,  3  Allen,  606, 006.    Bigelow,  C.  J. 
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common  prostitute,  who,  as  we  have  seen,  has  her  day  for  repent- 
ance, and  is  therefore  permitted  to  contract  indissoluble  marriage 
with  a  man  kept  in  ignorance  of  the  prostitution.     Again,  — 

§  184.  As  to  Nature  of  Marriage.  —  The  learned  chief-justice 
proceeds  to  show,  that,  in  these  questions  of  fraud  in  marriage, 
the  peculiar  nature  of  the  marital  relation  must  be  borne  in  mind, 
and  that  ^^  no  misconception  as  to  the  character,  fortune,  health, 
or  temper,  however  brought  about,  will  support  an  allegation  of 
fraud  on  which  a  dissolution  of  the  marriage  contract,  when  once 
executed,  can  be  obtained  in  a  court  of  justice."  ^  And  he  adds : 
^^  Nothing  can  then  avoid  it  which  does  not  amount  to  a  fraud  in 
the  essentialia  of  the  marriage  relation.  And  as  mere  inconti- 
nence in  a  woman  prior  to  her  entrance  into  the  marriage  con- 
tract, not  resulting  in  pregnancy,  does  not  necessarily  prevent 
her  from  being  a  faithful  wife,  or  from  bearing  to  her  husband 
the  pure  offspring  of  his  loins,  there  seems  to  be  no  sufficient 
reason  for  holding  misrepresentation  or  concealment  on  the  sub- 
ject of  chastity  to  be  such  a  fraud  as  to  afford  a  valid  ground  for 
declaring  a  consummated  marriage  void.'' '  These  observations 
are  eminently  just. 

§  185.  Secondly.  The  Reasoning  —  (inoontlxienoe  without  Free^ 
nancy,  diitiiigniahed).  —  The  learned  chief-justice  next  proceeds  to 
distinguish  this  case  from  one  of  mere  antenuptial  incontinence. 
'*  The  latter,"  he  said,  "  relates  only  to  her  [the  woman's]  conduct 
and  character  prior  to  the  contract,  while  the  former  touches 
directly  her  actual  present  condition  and  her  fitness  to  execute  the 
marriage  contract,  and  take  on  herself  the  duties  of  a  chaste  and 
faithful  wife.  It  is  not  going  too  far  to  say,  that  a  woman  who 
has  not  only  submitted  to  the  embraces  of  another  man,  but  who 
also  bears  in  her  womb  the  fruit  of  such  illicit  intercourse,  has, 
during  the  period  of  her  gestation,  incapacitated  herself  from 
making  and  executing  a  valid  contract  of  marriage  with  a  man 
who  takes  her  as  his  wife  in  ignorance  of  her  condition  and 
on  the  faith  of  representations  that  she  is  chaste  and  yirtuous."  ' 
Now,  — 

Compared  with  Impotence.  —  If  pregnancy  prevented  consum- 

1  In  support  of  this  riew,  see  ante,  *  Bejnolds  v,  Rejnolds,  8' Allen,  605^ 
f  166-168 ;  Wier  v.  Still,  81  Iowa,  107.        609. 

s  Reynolds  v.  Reynolds,  3  Allen,  606, 
607,006. 
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matioD,  and  if  it  was  incurable  either  by  time  or  art,  there  would 
be  great  force  in  thi»  reasoning.^  But,  under  the  title  Impo* 
tence,  we  shall  see,  that,  hj  universally-establi^shed  doctrine,  no 
inability  to  bear  children,  where  there  is  the  power  of  copula, 
does  in  any  degree  incapacitafe  the  woman  for  valid  marriage. 
The  stipulation  of  the  marriage  contract  is  for  copula,  not  fruit- 
fulness.^  Even  impotence  of  copula,  if  curable,  is  not  a  ground 
of  nullity.  Nor  is  it  different  though  the  woman  has,  by  her 
own  voluntary  fault  or  wickedness,  "incapacitated  herself." • 
Therefore  this  part  of  the  reasoning  of  the  court,  being  in  direct 
contradiction  of  doctrine  established  in  the  law,  cannot  be  good. 
To  which  suggestion  it  is  no  answer  to  say,  that  the  doctrine 
contradicting  the  reasoning  is,  in  the  books,  set  down  under 
another  title ;  for  the  law^is  seamless,  its  classifications  are  for  the 
mere  convenience  of  writers  and  learners,  and  a  proposition  which 
is  false  under  one  head  cannot  be  true  under  another.  Even 
if  the  concealed  pregnancy  prevented  present  consummation,  it 
would  not  be  ground  of  nullity;  for,  with  the  birth  of  the  child, 
the  obstruction  would  ceai^.     But  — 

§  186.  SpuriooB  Offspring.  —  The  learned  chief-justice  proceeds : 
**  A  husband  has  a  right  to  require  that  his  wife  shall  not  bear  to 
his  bed  aliens  to  his  blood  and  lineage.  This  is  implied  in  the 
very  nature  of  the  contract  of  marriage.  Therefore  a  woman 
who  is  incapable  of  bearing  a  child  to  her  husband  at  the  time 
of  her  marriage,  by  reason  of  her  pregnancy  by  another  man,  is 
unable  to  perform  an  important  part  of  the  contract  into  which 
she  enters ;  and  any  representation  which  leads  to  the  belief  that 
she  is  in  a  marriageable  condition  is  a  false  statement  of  a  fact 
material  to  the  contract,  and  on  well-settled  principles  affords 
good  ground  for  setting  it  aside  and  declaring  the  marriage 
void."  *  So  far  as  this  proposition  is  a  reiteration  of  the  one 
before  stated,  the  answer  to  it  has  already  been  given.  The  rest 
is  further  developed  by  this  learned  person  as  follows :  **  The 
rule  of  the  common  law  is,  that,  if  a  man  marry  a  woman  who  is 
with  child,  it  raises  a  presumption  that  the  child  with  which  she 
is  pregnant  was  begotten  by  him.  This  presumption  is  founded 
on  the  supposed  acknowledgment  of  paternity  by  the  subsequent 

1  Post,  S  32a  «  Refolds  v.  BeTiiolds;  8  Allen,  606^ 

>  Post,  §  325  et  seq.  610. 

^  Post,  S  821  et  aeq.,  332,  833,  note. 
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act  of  marriage ;  and,  although  such  presumption,  is  liable  to  be 
rebutted,  yet  in  the  abssence  of  proof  it  stands.^  A  man,  there- 
fore, who  has  contracted  a  marriage  with  a  woman  under  such 
circumstances,  if  he  could  not  obtain  a  divorce  on  the  ground  of 
fraud,  would  be  subjected  to  the  painful  alternative  of  disowning 
the  child,  and  thereby  publishing  to  the  world  the  shame  of  her 
who  was  still  to  remain  his  wife,  or  suffer  the  presumption  of 
legitimacy  to  standi  and  admit  the  child  of  anotlier  to  share  in 
his  bounty  and  receiva  support  in  like  manner  as  his  own  legiti- 
mate children.  There  is  no  sound  rule  of  law  or  consideration 
of  policy  winch  requires  that  a  marriage  procured  by  false  state- 
ments or  representations  and  attended  with  such  results  upon 
an  innocent  party  should  be  held  valid  and  binding  un  hiuL*' ' 
Now, — 

§  187.  Concearaiag  this  Reaaon  —  (^Presnmptioii.  of  Legitimaoy).  •— > 
Judicial  opinions  seem  not  to  be  quite  harmonious  as  to  the 
strength  of  the  presumption  of  parentage,  in  the  case  thus,  pro- 
pounded*  Where  the  birth  is  soon  after  the  marris^e,  all  courts 
hold  the  presumption  of  legitimacy  to  be  almost  ovei*powering ; 
because,  in  such  a  case,  the  plain  inference  is,  that  the  husband 
knew  of  the  pregnancy,  and  that  he  would  not  have  married  the 
woman  unless  conscious  of  having  had  previous  intercourse  with 
her.8  But  it  has  been  deemed,  that,,  if  at  the  marriage  the  preg- 
nancy is  probably  unknown  (as  commonly  it  must  be  where  the 
woman  is  but  four  or  five  months  advanced),  if  the  parties' 
acquaintance  commenced  too  late  for  the  husband  to  be  the 
&ther,  if  common  opinion  assigns  the  child  to  another  man  ;  if  it 
grows  up,  not  in  the  husband^s  house,  nor  looking  on  him  as 
father,  nor  being  considered  as  his  child ;  if  the  woman's  reputa^ 
tion  is  not  good,  —  the  presumption  of  legitimacy  is  strongly 
repelled.^  And  it  has  been  even  assumed,  that,  in  such  a  cas^e, 
there:  is  no  presumption  of  the  husband's  paternity.  ^  The 
knowledge  of  the  situation  of  the  party,"  said  a  learned  judge,. 
^  constitutes  the  ground  of  th^  presumption."  ^  But,  aside  from 
this, — 

1  Referring  to  Hemmenway  v.  Tow-  State  v,  Herman,  13  Ire.  602 ;  StegaU  v. 

ner,  1  Allen,  209 ;   Phillips  v,  AUen,  2  Stegall,  2  Brock.  256.    See  Bowles  n. 

AUen,  45a  Bingham,  2  Munf .  442,  3  Munf.  599. 

*  Reynolds  r.  Reynolds,  snpra,  p.  610.         *  StegaU  v.  StegaU,  supra. 

*  Page  V.  Dennison,  1  Grant,  Pa.  377 ;  ^  Baker  v.  Baker,  13  Cal.  87, 09.  And 
Bennison  k  P«ge,.5  Caaey^Pa.  420;  The  see  post,  f  548. 
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§  188.  Continaed.  —  Rights  do  not,  in  law,  depend  on  the 
facility  or  difficulty  with  which  the  facts  of  a  case  are  made  out 
in  evidence.  If  they  did,  still  a  man  who  can  prove  himself  not 
to  be  the  father  of  the  child  when  he  brings  suit  to  have  the 
marriage  declared  void,  can  do  the  same  on  a  question  of  legiti- 
macy. It  remains  only,  therefore,  to  inquire  what  effect  should 
be  accorded  to  the  husband's  unpleasant  predicament,  as  an  ele- 
ment in  the  decision  of  this  question  of  law.  Were  it  at  the 
time  of  the  marriage  and  ever  after  known  to  everybody  —  to  all 
the  world  —  except  himself,  that,  until  then,  the  woman  was  a 
common  strumpet,  the  unpleasantness  of  the  predicament  would 
not  afford  ground  for  a  decree  of  nullity.  It  is  difficult,  there- 
fore, to  understand,  that,  in  the  present  case,  the  element  of  un- 
pleasantness should  have  a  controlling  influence.  So  appears  the 
isolated  fact ;  but,  considered  in  connection  with  other  facts,  it 
may,  as  we  are  about  to  see,  be  important. 

§  189.  Thirdly.  The  Result  —  (Comblnatton  of  Things).  —  It 
cannot,  consequently,  be  disguised,  that  the  reasoning  on  which 
this  case  proceeds  is,  wl^en  looked  at  in  its  parts^  unsatisfactory. 
Yet  the  result  accords  with  what  may  be  deemed  to  be  the 
judicial  opinion  of  this  country.^  And  though  the  reasoning, 
when  thus  examined  step  by  step,  appears  inadequate,  few  in 
our  American  profession  will  reject  its  conclusion.  The  true 
view  plainly  is,  that  here  is  a  cord  of  several  strands,  no  one  of 
which  has  hny  strength  to  sustain  the  result  when  put  upon  it 
alone.  But,  duly  combined,  they  do  sustain  it.  This  effect  of 
combination  pervades  equally  the  law  of  nature  and  the  law  of 
the  land.  In  the  latter,  it  is  frequently  manifest,  for  example, 
in  conspiracy,  both  civil  ^  and  criminal.^  And  it  is  manifest  in 
every  part  of  the  law  where  there  is  occasion  for  its  presence. 
Thus,  in  the  present  case,  — 

§  190.  Particular  Combining  Elements.  —  A  woman  knows  she  is 
pregnant ;  she  is  along  in  years.  There  is  a  boy ;  and  she  em> 
ploys  confederates  to  assist  her  in  stimulating  his  mind,  and  to 
tell  him  the  untruth  that  she  is  chaste.  He  marries  her  under 
the  inducement  of  the  falsehood.     Presently  he  learns,  not  only 


1  Post,  §  191.  Tyler,  ^,  70, 71 ;  Adsmi  v,  Paige,  7  Pick, 

s  Gregory  v.  Brunswick,  1  Car.  ft  E.  642,  640,  660;  Talbot  v,  Cains,  6  Met 

24,  81,  82,  3  C.  B.  481,  402;   Jones  v.  620. 

Baker,  7  Cow.  446 ;  Plielps  v.  Goddard,  1         •2  Bishop  Grim.  Law,  f  180  et  seq. 
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that  she  is  without  the  virtue  for  which  he  took  her  to  his  bed 
and  hearth,  but  she  is  carrying  about  an  unborn  child  of  another, 
the  fruits  of  her  incontinence.  The  child  appears ;  and,  as  the 
learned  chief-justice  explained,  he  must  expose  her  profligacy  to 
the  world  and  still  cohabit  with  her,  or  acknowledge  the  bastard 
to  be  his  own,  alike  to  his  shame  and  the  burdening  of  his  pecu- 
niary means ;  or,  on  the  other  hand,  be  permitted  by  the  law  to 
repudiate  her.  And,  though  the  legal  understanding  would 
reject  each  one  of  these  considerations  if  it  stood  alone,  when 
they  are  combined  it  cries,  "  Hold,  here  is  enough  I "  To  keep 
these  parties  in  marriage  would  not  only  wrong  the  innocent,  but 
present  an  unseemly  spectacle  to  the  public  eye,  and  degrade  and 
bring  into  reproach  this  holy  institution  itself.     Again,  — 

Common  Legal  Opinion.  —  A  judge  is  not  tO  administer  his  pri- 
vate views  for  law ;  ^  but,  if  the  question  he  is  to  decide  is  new 
in  his  own  State,  he  may  properly  inquire  how  it  is  regarded 
elsewhere.  In  the  present  case,  the  court  had  intimations  in 
judicial  decisions  of  sister  States.     Thus,  — 

Case  in  Point.  —  A  little  while  before,  the  California  court  had 
decided,  that,  where  at  marriage  the  woman  is  with  child  by  a 
stranger,  the  man,  if  ignorant  of  it,  may  have  the  marriage  de- 
clared null  for  the  fraud.  Here  the  facts  were  less  strong  than 
in  the  case  just  detailed.  The  statute  of  the  State  provides  for 
such  sentence  *^  when  the  consent  of  either  party  was  obtained 
by  force  or  fraud."  *  The  reasoning  in  this  case  will  amply  repay 
a  careful  perusal,  but  the  writer  has  already  occupied  too  many 
sections  with  the  topic  to  justify  much  extension  of  the  discussion. 

§  190  a.  Farfher  Dofinings  of  Doctrine.  —  Later  Massachusetts 
cases  than  the  one  above  discussed  have  contributed  to  the  doc- 
trine something  further  of  precision.    Thus,  — 

Plaintiff  having  had  Interconne  himsell^  —  If  a  man  has  himself 

had  sexual  intercourse  with  a  woman,  but  unknown  to  him  slie 
has  also  had  the  like  intercourse  with  another  man,  and  by  the 
latter  has  become  pregnant,  and  he  marries  her  on  his  faith  in 
her  assurance  that  the  child  is  his,  this  fraud,  it  has  been  held, 
will  not  justify  the  setting  aside  of  the  marriage.^    Again,  — 


1  Bishop  FInt  Book,  §  81, 82.  >  See  post,  S  1^1- 

*  Baker  9.  Baker,  18  CaL  87, 102.    See  *  Foss  v.  Foss,  12  Allen  26.    In  the 

also  Montgomery  v.  Montgomery,  8  Barb,  facts  of  this  case,  the  man  took  no  steps 

Ch.  182 ;  post,  §  191.  to  yerify,  by  independent  inquiries,  the 
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A  like  Cioie.  —  If  a  man  has  done  that  from  which  paternity 
•aiay  spring,  and  the  woman  denies  being  pregnant^  yet  she  isj 
t)j  another  man,  and  on  the  iaith  of  this  denial  he  marries  her, 
he  cannot  therefore  have  the  marriage  set  aside.  Said  the  court, 
in  the  case  in  which  this  was  adjudged :  ^^  The  facts  show  that 
the  libellant  had  full  knowledge  that  the  libellee  was  unchaste, 
before  he  entered  into  the  marriage  contract,  and  was  thereby 
put  on  his  guard,  so  that  he  cannot  allege  that  he  was  induced  to 
<sontract  the  marriage  by  such  fraud  and  deceit  on  the  part  of  the 
libellee  as  will  enable  him  to  avoid  the  contract/'  ^ 

§  196  b.  Simple  Coneoalment  —  In  the  facts  of  most  cases,  the 
woman  simply  does  not  disclose  her  pregnancy ;  nothing  being 
said  on  the  subject.  For  the  majority  of  men,  about  to  marry, 
do  not  call  witnesses  and  put  to  the  beloved  the  question, — 
"•'Are  you  pregnant?"  Then  if  she  is  found  after  marriage  to 
have  been  pregnant,  what  is  the  consequence  of  this  omission? 
Another  Massachusetts  case  holds,  that,  to  justify  the  decree  at 
nullity,  it  is  not  necessary  the  woman  should  have  made  to  the 
taan  any  express  representations.  Said  Bigelow,  C.  J. :  ^^  There 
must  be  satisfactory  proof  either  of  misrepresentation  or  conceal^- 
ment  of  some  essential  fact.    This  may  be  established  either  by 

statement  of  the  woman  as  to  whether  or  which  this  decision  could  eqttally  well 
not  she  had  been  unchaste  with  another  have  been  put.  Fornication  is,  in  Massa- 
man;  and  the  language  of  the  learned  chusetts,  an  indiotable  offence.  Tlio 
Judge,  who  delivered  the  opinion,  majr  woman's  misrepresentation,  therefore,  re- 
perhaps  leave  it  to  be  inferred,  that,  if  lated  to  a  joint  breaking,  by  the  plaintiff 
he  had  taken  such  steps,  and  still  had  himself  and  her,  of  the  laws ;  and  not  the 
been  deceived,  the  result  would  be  differ-  less  so,  though  it  included  the  false  state- 
ent  I  doubt  whether  the  court  would  ment  that  she  had  not  also  broken  the 
have  regarded  such  fact,  had  it  existed,  laws  with  another  man.  It  would  be 
as  altering  the  question.  If  the  man  had  against  the  policy  of  the  law,  therefore,  to 
asked  a  thousand  persons,  and  all  had  sustain  a  suit  growing  out  of  this  trans- 
said  they  knew  nothing  against  the  action ;  permitting  a  plaintiff  to  rely 
woman's  chastity,  I  do  not  see  how  this  for  relief  on  facts  involving  his  own 
could  have  changed  the  relations  of  the  crime.  In  a  State  in  which  fornication 
contracting  parties.  I  am  rather  inclined  is  not  indictable,  this  reasoning  would 
to  understand  the  court  to  lay  down  the  not  be  eo  fordble;  still,  in  such  a  State, 
doctrine,  that,  since  the  man  had  himself  fornication  is  a  gross  breach  of  the  good 
found  the  woman  frail,  he  was  put  on  his  order  of  society ;  and  It  might  well  be 
guard;  then,  if  he  chose  to  marry  her,  deemed  to  be  against  the  policy  of  the 
he  took  the  consequences.  And  in  prin-  law  to  relieve  a  plaintiff  from  a  fraud 
ciple,  his  participation  in  her  frailties  committed  by  the  defendant  in  respect  of 
should  greatly  impair  his  right  to  com-  this  sort  of  immoral  act,  in  which  the 
plain  of  their  results.  parties  had  mutually  participated.  See 
1  Crehore  v.  Crehore,  07  Mass.  SSO.  further  as  to  the  doctrine  of  the  text« 
Perhaps  there  is  also  another  ground  oo  post^  $  191. 
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diffQot  or  by  circuBistantiad  ^videnee.  Nor  is  it  neoes^ary  that  it 
ahould  be  shown  that  there  were  any  express  missepireseiitatioi^ 
or  any  poaitive  and  overt  acts  of  oonoealment.  It  is  sufficient  to 
prove  that  the  acts  and  conduct  of  oqe  of  the  parties  were  such 
that  a  reasonably  cautious  and  prudent  person  might  be  misled 
or  deceived  as  to  the  existence  of  a  particular  fact  which  formed 
the  basis  or  contributed  an  essential  ingredient  in  the  contract, 
and  that  these  acts  and  conduct  were  adapted  and  designed  to 
induce  and  create  a  false  impression  and  belief  in  the  mind  of  the 
other  party.  Every  intentional  misrepresentation  of  a  material 
fact,  however  caused,  whether  it  is  the  result  of  express  state- 
ments or  is  to  be  implied  from  circumstances,  if  made  with  a  view 
to  induce  another  person  to  become  a  party  to  a  coqtract  which 
he  would  not  else  have  entered  into,  affords  sufficient  ground  to 
absolve  the  innocent  party  from  the  obligation  which  he  was 
fraudulently  led  to  assume.  This  is  the  general  rule  applicable 
to  all  contracts  ;  and  we  are  unable  to  see  any  reason  for  except- 
ing from  its  operation  the  contract  of  marriage.  The  real  diffi- 
culty in  applying  the  rule  to  the  latter  contract  is  in  determining 
what  facts  shall  be  deemed  to  be  material.  But  when  that  ques- 
tion is  once  settled,  the  facts  are  to  be  shown  in  the  same  manner 
as  other  similar  facts  are  established  in  regard  to  other  contracts. 
If  such  were  not  the  rule,  it  would  be  very  difficult,  if  not  im- 
possible, to  prove  a  fraud,  such  as  is  alleged  in  the  petition  in 
the  present  case.  A  woman  who  was  about  to  enter  into  the 
marriage  contract  would  rarely,  if  ever,  make  her  condition  as  to 
pregnancy  by  other  men  the  subject  of  express  representations  to 
the  man  whom  she  intended  to  marry.'*  ^ 

§  191.  Husband  not  tbe  Father.  —  Plainly,  in  these  cases,  it 
must  in  some  way  affirmatively  appear  that  the  husband  is  not  the 
father  of  the  child  ;  lacking  which  evidence  the  application  for  a 
decree  of  nullity  will  be  denied.^ 

Furtiiar  of  Antenuptial  Interooorae.  —  Not  in  all  circumstances 
—  or,  at  least,  not  in  the  opinions  of  all  courts  —  will  the  fact 
that  the  plaintiff  had  antenuptial  commerce  with  the  woman' 
absolutely  bar  him  of  the  remedy  under  considemtion.  Thus, 
where,  at  the  time  of  the  solemnization  of  a  marriage  between  two 

^  DonoT«n  9.  Donovan,  9  Allen,  liO,         *  Jjong  v.  Long,  77  N.  C.  304. 
14L    And  see  post,  §  101.  *  Ante,  §  190  a. 
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white  persons,  the  child  had  actually  been  bom,  and  the  woman 
knew  it  to  be  a  mulatto,  yet  swore  it  upon  the  white  man,  and 
took  out  a  bastardy  process  on  which  she  had  him  arrested ;  to 
avoid  which  process,  under  the  belief  of  being  the  father,  he  con- 
sented to  marry  her,  the  marriage  was  set  aside  as  procured  by 
fraud.  '^  If,"  said  the  Chancellor,  ^^  the  child  had  not  been  bom 
at  the  time  of  the  marriage,  the  complainant  would  have  had 
some  difficulty  in  showing  that  he  had  been  intentionally  de- 
ceived and  defrauded  by  the  defendant,  as  she  might  possibly 
have  supposed  the  child  to  be  his,  although  she  had  also  had  con- 
nection with  a  negro  about  the  same  time.'*  ^  But  in  ordinary 
cases,  like  the  ones  already  considered,  and  perhaps  in  all,  by  the 
opinions  of  some  courts,  mutual  commerce  before  marriage  will 
be  a  bar:  ^  as  where,  the  pregnancy  being  mutually  known  after 
mutual  intercourse  which  might  have  produced  it,  the  woman 
falsely  tells  the  man  the  child  is  his,  and  he  marries  her  under 
belief  of  her  assertion ;  ^  or,  knowing  it  is  not  his,  marries  her  to 
avoid  a  prosecution,^  but  afterward  comes  in  possession  of  the 
means  of  proving  his  innocence ;  in  these  cases,  the  courts  have 
refused  to  decree  a  nullity.  Even  where,  the  parties  being  white, 
the  child  born  after  the  marriage  proves  to  be  a  mulatto,  yet  the 
woman  took  no  active  measures  like  those  above  described,  sim- 
ply concealing  from  the  man  the  fact  of  having  received  a  negro*s 
embraces  about  the  time  she  did  his,  the  marriage  has  been  ad- 
judged valid.*    But,  — 

Concealment  only.  —  Where  the  man  had  not  himself  partici- 
pated in  the  antenuptial  misdoings,  mere  pregnancy,  known  and 
concealed,  and  resulting  in  the  birth  of  a  living  child,  is,  according 
to  doctrines  already  explained,^  adequate  to  work  a  nullity.  So 
it  was  early  adjudged  in  a  case  so  adroitly  managed  that  the  first 
suspicion  the  man  had  was  awakened  •by  the  appearance  of  a 
full-grown  babe,  three  weeks  after  his  marriage ;  whereupon 
he  left  her,  and  brought  his  suit.^    And  there  appears  to  be 

^  Scott  V.  Shufeldt,  infra.  804),  Scott  v,  Shufeldt,  6  Paige  43.    And 

*  Ante,  §  190  a ;  Carris  v.  Carris,  9  C.  see  Hulings  v.  Hulings,  2  West.  Law  Jour. 
E.  Green,  616.  131. 

>  Mo88  I'.  Mom,  1   Ire.  66.    See  also  *  Ante,  f  190, 190  a. 

Erith  V.  Frith,  18  Ga.  27a  7  Morris  v.  Morris,  Wright,  630;  8.  p. 

*  See  post,  §  212,  213.  under  a  statute  authorizing  dirorces  in 
ft  Scroggins  r.  Scroggins,  8  Ber.  686  the  discretion  of  the  court,  Ritter  v,  Ritter, 

(compare  with  Long  r.  Long,  77  N.  C.    6  Blackf .  81. 
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nothing  contrary  to  this  doctrine,  which  has  been  frequently 
affirmed.^ 

False  Protenoe  of  Pregnaaoj.  —  If  a  woman,  not  pregnant,  pre- 
tends to  a  man  that -she  is  so  by  him,  and  he  marries  her  believing 
the  representation,  he  cannot  for  this  fraud  have  the  marriage  set 
aside.^ 

§  191  a.   Under  Statutes  —  ^Simply  unknown   to   Husband).  — 

This  species  of  fraud  has  in  some  of  our  States  been  legislated 
upon ;  as,  in  Alabama,  where  a  nullity  is  to  be  decreed,  at  the 
suit  of  the  husband,  ^'  when  the  wife  was  pregnant  at  the  time  of 
marriage,  without  his  knowledge  or  agency."^  Probably,  under 
the  unwritten  rule,  she  must,  at  least,  have  been  conscious  of  the 
pregnancy,  which  actively  or  passively  she  concealed.  But  there 
is  no  such  qualification  in  the  terms  of  the  statute ;  and,  though 
the  question  may  not  have  been  adjudged,  it  would  be  difficult 
to  find  ground  for  thus  limiting  its  express  words.  It  would 
seem,  therefore,  to  be  broader  than  the  unwritten  law.  The 
Georgia  statute  could  be  more  easily  restricted ;  because  the  ex- 
pression therein  is  briefer  and  more  general,  it  only  mentioning, 
among  the  causes  of  divoi-ce,  '^  pregnancy  of  the  wife,  at  the  time 
of  the  marriage,  unknown  to  the  husband."^  But  there  is  doubt 
whether  even  this  statute  should  be  interpreted  differently  from 
the  Alabama  one.'^ 

§  192.  Fraud  praetised  on  Mental  Immaturity  or  Weakness :  — 
Immature  Tears  —  (Forged  License,  Ao.).  —  The  fact,  where  it 
exists,  is  always  relevant,  that,  at  the  time  of  the  fraud  com- 
plained of,  the  complaining  party  was  too  young  to  be  presuma- 
bly as  capable  as  older  persons  of  resisting  its  influence.*  Largely 
on  this  principle  proceeded  two  similar  cases,  one  in  Texas  ^  and 


1  Carrit  v.  CarriB,  9  C.  E.  Green,  516, 
and  other  case*  cited  in  the  foregoing  dis- 
cnmioni. 

*  Hoffman  p.  Hoffman,  6  Casey,  Pa. 
417. 

*  Bey.  Code  of  1867,  $  2352. 
«  Code  of  1868,  §  1711. 

*  See  ante,  §  177,  178.  Of  oonrse, 
these  statutes,  like  all  others,  mast  be  con- 
strued in  harmony  with  the  unwritten  law, 
except  in  particulars  upon  which  they  are 
distinct.  Thus,  Crime  against  Nature.— 
In  Alabama,  among  the  causes  of  divorce, 
in  "  tiie  commission  of  the  crime  against 


nature,  whether  with  mankind  or  beast, 
either  before  or  after  marriage."  Ber. 
Code  of  1867,  §  2351,  4  a.  Tliis  provi- 
sion is  silent  concemmg  the  Icnowledge  of 
the  complaining  party.  But  clearly,  if 
the  roan  committed  this  crime  before 
marriage,  and  the  woman  knew  of  it 
when  the  nuptials  were  solemnized,  she 
could  have  no  relief.  Here  the  unwritten 
law  would  supply  that  wheron  the  statute 
was  silent  Bishop  Stat.  Crimes,  {  11^ 
110, 124, 144,  1021, 1022. 

•  Ante,  §  181, 100 ;  post,  §  106,  202. 

7  BoberUon  v.  Cole.  12  Texas,  850. 
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the  other  in  lUinoig.'  In  each,  a  gifl  of  fifteein^  wa8  inveigled 
bj  an  older  male  person  into  a  marriage  with  him  which  she 
seems  not  fully  to  have  understood ;  performed  under  a  license 
obtained,  in  the  Texas  case  by  forgery^  and  in>  the  IlUnois  case 
by  perjury.^  The  element  of  non<oonsummation,  already  dis- 
cussed,^ existed  in  both.  And  in  both  the  marriage  was  deelared 
Rull.     Indeed^  — 

§  193.  Qaauty  of  Mind.  —  The  quality  of  the  mind  practised 
upon  is  one  of  the  mo&t  important  facts  to  be  considered  in  these 
eases.  So  we  saw  in  the  chapter  on  mental  incapacity,  where 
something  was  said  of  the  blending  of  fraud  with  partial  insan- 
ity.*   Thus, —    - 

In  Causes  not  MatrlmoniaL  -^  Where,  in  Tennessee,  one  sought 
in  equity  to  have  some  promissory  notes  set  aside  on  the  double 
ground  of  mental  weakness  and  fraud,®  McKinney,  J.,  observed : 
^*'  The  proof  shows  that  he  [the  maker  of  the  notes]  was  greatly 
harassed  and  distressed  in  mind ;  that  he  was  pressed  most  im- 
portunately by  the  defendant  and  others  to  execute  the  notes ; 
that  his  fears  were  appealed  to  by  threats  of  a  lawsuit  which 
might  sacrifice  his  estate ;  that  false  representations  were  made 
to  him  respecting  his  supposed  liability  to  the  defendant ;  and 
that  his  wife  at  length,  in  the  hope  of  relieving  his  mind,  joined 
in  urging  him  to  assent  to  the  terms  dictated  by  the  plaintiff; 
and  that,  under  the  various  influences,  he  was  induced  to  make 
himself  liable  for  the  payment  oi  $o80  to  the  defendant,  and  to 
execute  his  obligations  for  the  same,  wholly  unsupported,  in  out 
opinion,  by  any  consideration,  legal  or  moral.*'  There  was,  in 
short,  a  combination  of  weakness,  on  the  one  side,  and  of  fraud- 
ulent practices  and  undue  influenocy  on  the  other;  therefare 
the  party  was,  by  the  court,  relieved  from  his  obligation.' 
And  this  general  doctrine  is  illustrated  in  a  variety  of  caees.^ 
Again,  — 

Relation  of  Confidenoe.  —  If  the  one  imposed  Qpon  stands  in  a 
relation  of  confidence  to  the  other,  —  as,  if  he  is  nearly  related,  or 

1  Lyndon  v.  Lyndon,  09  111.  4&  >  MarshaU  v.  BUIingsly,  7  Ind.  250; 

s  Post,  S  1^  1^«  200.  Stewart  ».  Hubbard^  3  Joaee  Eq.  186; 

•  Compare  with  poBt»  §  201.  Tracey  v.   Sacket,    1   Ohio   State,  M; 
«  Ante,  §  106, 16»-172.  Graddock  0.  CabineM,  1    Swau,  Tenn. 

•  Ante,  S  134, 185.  474 ;  CheTaliw  ».  Whatley,  12  La.  An. 

•  Bishop  Con.  §  226, 291.  66L 
7  Johnson  1^.  ChadweU,  8  Humpb.  146^ 

149. 
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ijbfi  other  has  great  influence  oyer  him,  —  this  renders  the  court 
still  more  ready  to  set  aside  the  contract^    Moreoyer,  — 

§  194.  B^ecuted  or  act — ^^The  marriage,  the  yaoating  whereof 
we  are  now  considering,  being  an  executed  contract,^  the  illus- 
tratiye  similitudes  between  it  and  ordinary  contracts  should,  we 
haye  seen,'  be  drawn  from  the  latter  sort.  If,  then,  an  ordinary 
Qontract  has  become  executed,  —  as,  for  example,  where  a  con- 
yeyance  of  land  has  been  made  and  possession  taken  under  it, — 
the  court  will  less  readily  set  aside  the  accomplished  fact — ^^in 
this  instance,  the  conyeyance  —  than  it  would  the  mere  prelimi- 
nary  agreement  to  do  the  thing.  In  the  words  of  Woodward,  J. : 
"  Nothing  but  fraud  or  palpable  mistake  is  ground  for  rescinding 
an  executed  conyeyance.  So  long  as  the  contract  continues 
executory,  it  may  not  only  be  impeached  for  fraud  or  mistake, 
but  any  inyalidity  whi<ih  would  be  a  defence  at  law  would  in 
general  be  ground  for  cancellation  in  equity."  *  Yet  executed 
contracts  are  sometimes  yacated  in  ordinary  affairs  as  well  as  in 
matrimonial.^  And  it  must  always  appear,  not  only  that  the 
party  was  liable  to  be  influenced  by  fraudulent  practices,  but 
also  that  he  was  actually  defrauded.®  Now,  to  proceed  to  ques- 
tions purely  matrimonial,  — 

§  195.  Mental  Wealuies*  and  Bftinor  Fraud  in  Marriage.  —  In  a 
nullity  case,  founded  on  an  alleged  combination  of  fraud  and 
mental  imbecility,  Sir  John  NichoU  obseryed :  "  Nor  am  I  pre- 
pared to  doubt  but  that  considerable  weakness  of  mind,  circum-^ 
yented  by  proportionate  fraud,  will  yitiate  the  fact  of  marriage, 
whether  the  fraud  is  practised  on  his  ward  by  a  party  who  stands 
in  the  relation  of  guardian,  as  in  the  case  of  Harford  v.  Morris, 
which  was  decided  principally  on  the  ground  of  fraud,'  or  whether 
it  is  effected  by  a  trustee,"  which  was  the  case  before  the  court, 
**'  procuring  the  solemnization  of  the  marriage  of  his  own  daughter 
with  a  person  of  yery  weak  mind,  oyer  whom  he  has  acquired  a 
great  ascendency.    A  person  incapable  &om  weakness  of  detect- 


^  Bishop  C<m.§  227;  Simonton  v.  Bacon, 
49  Missis.  6S2 ;  Graham  v.  Little,  3  Jones 
£q.  162 ;  PoweU  v.  Cobb,  3  Jones  Eq.  466 ; 
Taylor  v.  Taylor,  8  How.  U.  S.  183; 
Freeland  v.  Eldridge,  19  Misso.  326. 

s  Ante,  §  2,  3, 106, 167, 

>  Ante,  f  167. 

«  Nace  V.  Bojer,  6  Casey,  P».  99, 110. 

*  W^  9.  M«tbews»  19  TexM^  890 1 


Powell  9.  Cobb,  3  Jones  Eq.  466 ;  James  v, 
X^angdon,  7  B.  Monr.  193. 

•  Walton  V.  Northington,  6  Sneed,  282 ; 
Nace  V.  Boyer,  supra. 

7  Harford  v.  Morris,  2  Hag  Con-  423, 
4  Eng.  £c.  676.  Sir  W.  Wynne  said  this 
case  was  decided  '*  on  the  ground  of  force 
and  custody."  See  note  at  the  end  of  the 
Import. 
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ing  the  fraud,  and  of  resisting  the  ascendency  practised  in  ob« 
taining  his  consent  to  the  contract,  can  hardly  be  considered  as 
binding  himself  in  point  of  law  by  such  an  act/*  Therefore  the 
pretended  mariiage  was  ultimately  set  aside.^ 

§  196.    Bztrome  T'oath  and  nrandtilent  €k>napiraoy  and  Dnreas.  -— 

Wakefield's  Case,  otherwise  termed  Miss  Turner's  nullity  of  mar- 
riage bill,  turned  chiefly  on  fraud  and  conspiracy,  though  par- 
taking slightly  of  the  elemei^t  of  duress.  There  a  g^rl  of  fifteen,' 
the  prospective  inheritor  of  a  large  fortune,  was  inyeigled  away 
from  her  boarding-school  on  the  false  representation  that  her 
mother  had  been  attacked  with  dangerous  sickness,  and  had  sent 
for  her.  The  conspirators,  having  thus  got  possession  of  her 
person,  induced  her  to  marry  one  of  them  by  a  series  of  fraudu- 
lent representations,  the  chief  of  which  were,  that  her  father 
had  become  bankrupt,  was  flying  from  his  house  in  great  distress 
to  evade  pursuing  bailiffs,  and  the  only  escape  for  him  was  in 
her  marrying  the  conspirator,  and  thereby  obtaining,  in  a  manner 
pointed  out  to  her,  power  over  the  estates.  A  pretended  mes- 
sage from  him  was  also  communicated  to  hasten  her  decision. 
After  the  marriage,  and  before  consummation,^  she  was  traced 
out  and  rescued  by  her  friends.  "  Why  did  you  consent  ?"  she 
was  asked,  while  testifying  in  a  criminal  prosecution  against  the 
conspirators.  From  ^^  the  fear  that,  if  I  did  not,  my  papa  would 
be  ruined.*'  The  conspirators  were  convicted  in  the  criminal 
court ;  and  the  marriage  was  declared  void  by  act  of  Parliament, 
to  which  it  was  said  her  friends  resorted  merely  in  consequence 
of  the  rule  of  law  which  would  have  rendered  her  testimony  inad- 
missible in  the  ecclesiastical  tribunal.^ 


^  Portsmouth  v,  Portsmouth,  1  Hag. 
£c.  855,  359,  3  Eng.  £c.  154,  166. 

s  Ante,  S  1^ ;  post,  §  199,  20a 

•  Ante,  §  166,  169-172. 

4  Rex  V.  Wakefield,  69  Annual  Regis- 
ter, 816,  47  Edin.  Rev.  100,  2  Lewin,  279, 
2  Townsend  St.  Tr.  112,  1  Deac.  Crim. 
J^w,  4;  Turner's  Nullity  of  Marriage 
Bill,  17  Hans.  Pari.  Deb.  if.  8.  1133; 
Bhelford  Mar.  ft  Diy.  215 ;  1  Fras.  Don]. 
Rel.  234.  The  reason  for  applying  to 
parliament,  stated  in  the  text,  is  the  same 
which  was  assigned  by  Mr.  Peele,  as  ap- 
pearing in  the  place  above  cited  from  the 
Parliamentary  Debates;  together  with 
the  further  reason  of  the  delay  of  per- 
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haps  three  years  attendant  upon  a  pro- 
ceeding in  the  Ecclesiastical  Court.  Mr. 
Peele  deemed  that  the  facts,  if  proved 
before  an  English  court,  would  be  sufll- 
cient  to  authorize  a  sentence  of  nullity ; 
but  the  Scotch  lawyer  who  was  examined 
on  the  trial  of  the  criminal  case  —  this 
being  a  Gretna  Green  marriage  between 
English  parties  —  was  of  the  opinion, 
which  appears  to  have  been  erroneous, 
post,  §  198,  that  by  the  law  of  Scotland 
a  marriage  could  not  be  set  aside  for  any 
fraud  not  involving  "  a  mistake  in  the 
identity  of  the  person."  2  Townsend  St. 
Tr.  150.  The  writer  in  the  Edinburgh  Re- 
view above  cited,  after  making  many 


OHAP.  XI.]  FBAUD,  EBBOB,  DX7BE88.  §  199 

§  197.    The  Scotch  Law  of  Fraud  in  Marriage :  — 

"Why?  —  Since,  as  already  explained,^  the  fraud  which  will 
vitiate  a  marriage  consists  in  the  main,  not  of  isolated  facts,  to 
be  tested  by  principles  applicable  to  them  singly,  but  more 
largely  of  combinations  and  accumulations  of  facts,  to  be  deter- 
mined upon  by  wider  processes  of  legal  reasoning,  it  seems  well 
to  add  to  the  foregoing  something  from  the  Scotch  law.  For  this 
purpose,  the  expositions  of  Mr.  Fraser,  the  Scotch  writer,  will, 
with  his  authorities,  suffice.     He  says :  — 

§  198.  Ftaud  compared  with  Force. — '^  Fraud,  in  the  constitu- 
tion  of  the  contract  of  marriage,  renders  it  void.  Force  implies 
physical  constraint  of  the  will;  fraud,  some  overruling  moral 
necessity,  by  which  a  certain  state  of  the  will  is  brought  about, 
which  could  not  have  so  been  without  deceit.  In  both  cases  the 
result  is  the  same,  although  the  constraint  employed  operates 
differently.'  And  as  to  both,  morality  and  law  visit  the  deed 
with  the  same  condemnation. 

Invalidates  Marriage.  —  ^^  It  is  the  law  of  Scotland,  that  a  mar- 
riage brought  about  by  false  and  fraudulent  representations  is 
null.  This  doctrine  was  denied  by  Mr.  M'Neill  at  the  trial  of 
the  Wakefields ;  but  it  will  be  found  to  be  sanctioned  by  various 
judgments  of  the  court. 

§  199.    Difficulty  of  Definition  —  (Diversity  of  Cases).  —  ^'  No 

attempt  will  here  be  made  to  define  what  shall  amount  to  fraud 
sufficient  to  set  aside  the  marriage,  as  no  two  cases  on  this  sub- 
ject are  alike.     Lord  Stair  terms  fraud  hydra  mtUtorum  capitum. 

lUastratlve  Facts — (Cameron  v.  Malcolm).  —  ^' In  Cameron  V. 
Malcolm,^  a  young  lady,  aged  twelve  years  and  six  months,^  the 
daughter  of  a  proprietor  in  Fife,  had  gone  through  a  form  of 
marriage  with  John  Cameron,  a  young  man  of  twenty-two,  the 

well-coDBidered   obserrations    upon   the  ling  Bill,  2  H.  L.  Cas.  48;  Hull  v.  HuU, 

■abject  of   fraud  as  invalidating  mar-  16  Jur.  710,  6  Eng.  L.  &  Eq.  689. 
riage,  concludes    his   discussion    thus :         ^  Ante,  §  180, 183, 189, 190. 
**  Upon    the    whole,    therefore,   though         '  Voluntati  vim  inferi,  guifraude  penuc^ 

there  are  many  difficulties  in  the  question,  det,  says  Brower. 

we  incline  to  think  that  the  marriage         *  Cameron  v.    Malcolm,    Mor.  Diet, 

would  not  have  been  set  aside  in  any  12686  (1766).  This  statement  of  the  case 

court,  either  of  England  or  Scotland."  p.  brings  out  the  fraud  which  existed.    It 

107.    But  see  contra,  Irving  Cir.  Law,  has  been  taken  from  the  Session-papers^ 

102,  note.     For  some  analogous  cases,  as  that  in  the  dictionary  makes  it  seem 

see  Townsend's  State  Trials,  as  above  entirely  a  mere  squabble. 
died.    See  also  Field's  Marriage  Annul-        *  See  ante,  §  192. 
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son  of  a  neighboring  proprietor.  It  appeai*ed  that  the  girl  had  a 
considerable  fortune  which  CSameron  wished  to  secure,  his  own 
&ther  being  in  laboring  circumstances ;  and  accordingly  he  made 
proposals  of  marriage  to  her  mother,  who  put  the  matter  off  by 
urging  the  youth  of  her  daughter;  recommended  him  to  go 
abroad  for  some  time,,  and  on  his  return  stated  that  she  had  no 
doubt  the  marriage  would  be  agreed  to.  The  parties,  some  time 
after  this,  agreed  to  come  over  from  Fife  to  Edinbui'gh,  and  this 
they  did  together ;  but  not  a  word  was  said  of  marriage,  or  of  an 
intention  to  enter  into  that  contract  On  arrival  at  Leith,  Mrs. 
Malcolm,  the  girl's  mother,  sent  up  her  servant-maid  and  boy  to 
Edinburgh,  to  put  on  fires,  and  prepare  every  thing  for  her  recep* 
tion ;  but  she  proposed  to  keep  the  governess  to  go  up  in  the 
coach  with  herself  and  daughter.  But,  as  the  elder  Cameron,  his 
wife>  and  son,  had  determined  to  get  the  marriage  celebrated 
that  night,  they  foresaw  that  the  presence  of  the  governess  in 
the  coach  would  balk  the  scheme  ;  Mrs.  Cameron  accordingly 
objected  to  her  presence,  and  she  was  accordingly  sent  off  with 
the  other  two  servants.  The  company  were  then  brought  to  the 
house  of  Mrs.  Cameron's  mother,  where  they  drank  tea ;  and, 
after  tea,  Mrs.  Malcolm  and  her  daughter  stayed,  on  Mr.  Cam- 
eron's suggestion,  to  supper,  the  excuse  being  that  their  own 
house  would  not  yet  be  ready  to  receive  them.  Immediately 
after  supper,  young  Cameron  went  for  the  Episcopal  minister  to 
marry  them ;  there  was  no  proclamation  of  banns.  From  some 
unexplained  reason,  the  mother  of  the  young  woman  then  left 
the  room.  The  parties  shortly  after  came  to  the  room  where  her 
mother  and  his  father  were  sitting,  when  young  Cameron  said 
that  the  girl  had  consented  to  marry  him,  a  proceeding  to  which 
the  mother  would  not  agp:ee.  The  minister  deponed,  that  the 
mother  said  that  she  gave  her  consent  freely.  But  she  immedi- 
ately left  the  room,  and  would  not  be  present  at  the  ceremony. 
Thereupon  the  two  parties  were  married,  both  of  them  audibly 
repeating  the  words  of  the  oiBce  as  they  were  directed.  But 
the  confusion  and  terror  of  the  young  woman  were  such,  that, 
after  she  had  repeated  the  responses  as  directed  by  the  service, 
when  the  minister  proceeded  to  read  the  prayers  she  repeated 
them  also,  untU  the  minister  stopped  her.  The  marriage  being 
over,  a  bedding  was  proposed.    But  the  mother  now  came  in, 
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objected  to  this,  and  immediately  earried  off  her  daugfatet,  n 
spite  of  the  remonstrances  of  the  Camerons.^ 

§  200.  Bow  decided.  —  ^The  court  were  all  of  opinion,  with 
the  exception  of  one  judge,  that  there  was  no  marriage,  as  the 
whole  proceeding  was  a  fraudulent,  deceitful  scheme  to  entrap  a 
young  girl  into  a  marriage,  who,  though  apparently  consenting 
to  it,  did  not  know  what  she  was  doing.  The  opinions  of  the 
court  are  stated  in  detail  on  the  Arniston  Session-papers. 

§  201.  Other  XUnstrative  Cases  —  (NlTen's  Case).  — ''  Another 
case  is  stated  by  Lord  Fountainhall,^  thus ;  ^  One  Niven,  a  musi- 
cian in  Inverness,  is  pursued  for  deceiving  one  of  his  scholars,  a 
lass  of  twelve  years  old,  called  Gumming,  a  minister's  daughter, 
and  marrying  her^  and  getting  a  country  minister  to  do  it,  by 
suborning  one  to  call  himself  her  brother,  and  to  assert  to  the 
minister  that  he  consented.^  This  being  an  abominable  impos- 
ture, and  theft,  and  a  perfidious  treachery,  having  a  complica- 
tion of  many  villanies  in  ity  he  was  sentenced,  for  an  example,  to 
stand  at  the  pillory  with  his  ear  nailed  to  the  Tron,  then  to  be 
banished,  which  was  done.'  This  was  a  decision  of  the  Privy 
Council,  and  not  of  the  Court  of  Session. 

AUan  V.  Toong.  —  ^^The  same  doctrine  was  further  confirmed 
by  the  case  of  Allan  v,  Young,^  which  was  the  case  of  a  declarator 
of  marriage  by  a  schoolmaster  against  a  young  woman.  WhUe 
a  pupil  of  his,  and  only  thirteen  years  of  age,  she  had,  by  pres- 
ents and  flattery,  been  enticed  to  his  house,  where  he  succeeded 
in  getting  a  clergyman  to  perform  the  marriage  ceremony,  there 
being  no  previous  proclamation  of  banns,  though  a  certificate 
thereof  had  been  purchased  by  the  pursuer.  The  clergyman 
proved,  that  he  had  taken  her  into  another  room,  before  the  cere- 
mony, and  satisfied  himself  that  she  understood  the  nature  of  the 
duties  and  engagements  she  was  about  to  undertake,  and  had 
deliberately  resolved  to  marry  the  pursuer;  and  that,  at  the 
ceremony,  she  made  her  responses  firmly  and  clearly.  The  girl's 
mother,  after  the  ceremony,  seemed  at  first  to  acquiesce,  but  in 
the  evening  rescued  her,  and  carried  her  off.     The  commissaries 

1  [The  reader  will  note,  that  in  this         •  C<»npare  with  ante,  §  192. 
caee  ai  in  rarioui  English  and  American         *  Allan  v.  Young,  9  Dec  1773,  Ferg. 

cases,  there  was  no  copula.    Ante,  §  106,  Consist  Law,  Repw  p.  87.    See  English 

109-172, 192, 196.]  cases  to  the  same  efiEect  in  Shelford  Ma£ 

•  Reported  also  at  p.  8936,  Morison's  &  DIt.  134, 187, 214. 
Kote. 
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dismissed  the  action,  and  the  Court  of  Session  confirmed  the 
sentence. 

§  202.  Observatloiui  hereon  —  (Tontfa).  —  "  These  were  all  cases 
where  the  fraud  was  practised  upon  parties  who  were  certainly 
capable  of  marriage,  but  who,  from  their  youth,  were  peculiarly 
liable  to  be  deceived. 

lUnstrative  Fk-aads   on    Older  Persoiis.  —  ^'  There   are,  however, 

cases  where,  with  regard  to  persons  of  mature  age,  fraud  in  ob- 
taining the  consent  to  the  contract  has  been  held  sufficient  to 
annul  the  pretended  marriage.  The  cases  in  which  this  has  been 
sustained  are  of  this  nature  :  The  woman  generally  gets  the  man 
into  some  retired  place,  for  the  purpose  of  carnal  connection,  and 
there,  before  this  is  allowed  to  proceed,  she  obtains  from  him  a 
promise  of  inarriage,  and  copula  immediately  follows.^  She  has, 
at  the  same  time,  two  or  three  witnesses  stationed  so  as  to  hear 
the  promise,  but  concealed  from  the  man.  The  consent  here  has 
been  obtained  in  ceatu  amorU^  without  any  intention  on  his  part, 
she  well  knowing  it,^  of  entering  into  marriage,  and  where,  if  he 
bad  known  that  there  were  witnesses  to  the  transaction,  he  would 
not  have  made  the  promise.  The  marriage,  therefore,  being 
brought  about  by  the  fraudulent  contrivance  of  the  woman,  the 
court  have  refused,  in  such  cases,  to  sustain  it.^ 

§  203.  Further  Views  —  (Bffiatake  of  Person,  &o.).  —  '^  The  law 
was  laid  down  by  Lord  Stair,  as  applicable  to  marriage,  before 
he  had  decisions  of  the  court  to  guide  him.  ^  If,'  he  says,  *  any 
one  married  Sempronia,  supposing  her  to  be  a  virgin,  rich  or 
well  natured,  which  were  the  inductives  to  his  consent,  though 
he  be  mistaken  therein,  seeing  it  is  not  in  the  substantials,  the 
contract  is  valid.*  But  if  the  error  or  mistake  which  gave  the 
cause  to  the  contract  were  by  the  machination^  project^  or  endeavor 
of  any  other  party  than  the  party  errant,  it  would  be  circumven- 
tion.' ^  And  Mr.  Fergusson  says,  that,  *  when  it  can  be  fully 
established  by  evidence  that  the  apparent  consent  by  either  is 

1  [If  this  !■  A  promise  of  futare  roar>         *  Barr  v,  Fairie,  12  Feb.  1766.    See 

riage,  something  remaining  to  be  done  It  in  Sess.  Papers,  Amiston  Collection^ 

after  the  copula  has  been  had  to  render  vol.  Ixxvii.  and  shortly  noticed,  5  Mor. 

the  parties  husband  and  wife,  it,  by  the  Diet.  Sup.  921.    Harvey  v,  Inglis,  19  Feb. 

established  Scotch  doctrine,  does  not  con-  1S39,  Sess.  Papers, 
•titate   marriage,   all  considerations  of         ^  Ante,  §  167. 
fraud  aside.    Post,  §  262,  2t>a]  *  Stair,  1,  9,  9,  &  1,  10,  18, 8d  pan* 

s  Post,  §  233  et  seq.  graph ;  Ersk.  3, 1, 16. 
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• 

not  of  the  quality  requisite,  but  has  been  extorted  or  gained  hj 
force,  OT  fraud,  so  as  not  to  be  free  and  genuine,  the  cod  tract,  on 
this  ground,  although  as  to  form  completed  by  parties  both 
legally  capable,  may  likewise  be  set  aside,  as  void  ab  initio^  by 
regular  and  timely  challenge,  at  the  instance  of  the  party  thus 
unlawfully  compelled  or  deluded.'^  '  Fraud,' s&ys  Pothier, 'is 
no  less  contrary  to  freedom  of  consent,  required  for  marriage,  than 
is  violence :  a  consent  impetrated  by  fraud  and  deceit  Qaedtiction) 
is  as  imperfect  as  that  obtained  by  violence.' "  ^ 

§  204.  Further  of  our  own  Law :  — 

Fraud  minsUng  with  Error.  —  The  foregoing  Scotch  views  have 
conducted  us  almost  to  our  next  sub-title.  Error.  It  and  fraud, 
by  mingling,  may  make  a  stronger  case  than  either  would  alone. 
Illustrations  of  such  mingling  are,  — 

False  Personation.  —  If  one  simply  passes  under  an  assumed 
name,  and  another  marries  him,  the  marriage,  being  entered  into 
with  the  party  meant,  is  good.^  But  if  a  person  of  bad  charac- 
ter, to  obtain  the  hand  of  another,  assumes  the  name  of  an  indi- 
vidual of  good  character,  and  the  other  marries  him  in  the  belief, 
thus  falsely  induced,  that  he  is  a  different  individual,  this  mar- 
riage is  void.^  Such  is  plainly  enough  the  doctrine  both  of  prin- 
ciple and  authority.  The  reader  will  judge  how  far  it  conforms 
with  the  earlier  — 

Bean  Fielding's  Case.  —  Robert  Fielding,  otherwise  called  Beau 
Fielding,  was  indicted  for  polygamy  in  marrying  the  Duchess  of 
Cleveland,  having  alive  another  wife,  whose  name  before  her 
marriage  to  him  was  Mary  Wadsworth.  Was  his  marriage  with 
Mary  Wadsworth  good  ?  Being  anxious  to  obtain  the  hand  of  a 
rich  widow,  whose  name  he  knew,  but  whom  he  had  never  seen, 
this  Mary  was  passed  off  upon  him  as  the  identical  object  of  his 
search.  He  courted  her  with  great  violence  of  passion,  married 
her,  then  lost  his  love  on  finding  out  the  trick.  No  attempt  was 
made  on  his  trial  to  show  that,  in  law,  the  marriage  was  made 
invalid  by  the  deception ;  the  jury  convicted  him,  and  he  escaped 
death  only  by  pleading  clergy.  Afterward  a  proceeding  more  im- 
portant as  to  the  question  of  law  was  heard ;  in  the  ecclesiastical 

1  Ferg.  Consist  Law,  p.  107.  *  Rex  v.  Barton-npon-Trent,  8M.  &  S. 

*  Pothier  Tr.  Cont.  Marriage,  §  220 ;  687 ;  Lord  Stowell,  in  HefPer  v.  HefEer,  8  AL 
1  Fras.  Dom.  Rel.  234-287.  &  S.  266. 

•  Qowes  9.  Jones,  8  Curt.  Ec.  186, 101. 
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court,  the  Duchess  was  granted  ^  sentence  of  the  nullity  of  her 
marriage  with  him  by  reason  of  this  pre-exiating  mamage.^  In 
answer  to  any  criticism  of  the  law  of  this  case  it  is  fair  to  say, 
that,  though  Fielding  did  not  get  possession  of  the  particular 
xich  widow  whom  he  was  seeking,  he  did  obtain  the  very  jQesb 
and  blood  he  eourted,  and  over  which  he  poured  his  protesta* 
tions  and  sighs.  And  as  he  was  himself  playing  a  game  of  fraud, 
(pretending  to  have  his  heart  on  the  person,  while  it  was  really 
on  her  supposed  wealth,  he  was  hardly  in  a  position  to  complain 
when  outwitted  therein. 

§  205.  ignoranoe  of  Xaw.  —  In  One  particular,  it  appears,  a  mar- 
riage will  be  set  aside  for  fraud  more  readily  than  an  ordinary 
contract.  The  latter  will  bind  the  party  though  he  therein  mis- 
took the  law,  all  persons  being  conclusively  presumed  to  know 
it.'  But  it  has  been  held,  that,  if  one  knowing  the  law  entraps 
.another  ignorant  of  it  into  a  marriage  ceremony  valid  in  form, 
.before  a  magistrate  or  minister  of  the  gospel,  representing  it  not 
to  be  binding,  which  representation  is  believed ;  and,  if  the  party 
deceived  does  not  intend  it  shall  be  followed  by  cohabitation 
without  a  further  public  ceremony,  and' it  is  not  so  followed ;  the 
.marriage  is  void.  And  it  has  been  said,  that  there  may  even  be 
extraordinary  cases  in  which  such  a  marriage  would  be  invalid 
after  consummation.^    On  the  other  hand,  — 

Brougham's  Diotom. — Lord  Brougham,  whose  strong  and  im- 
petuous mind  occasionally  lacked  judicial  caution,  once  uttered, 
in  the  Court  of  Delegates,  a  dictum  which,  had  it  been  sound, 
would  have  rendered  uncalled  for  the  foregoing  elucidations.  He 
said :  ^^  It  should  seem,  indeed,  to  be  the  general  law  of  all  coun- 
tries, as  it  certainly  is  of  England,  that,  unless  there  be  some 
positive  provision  of  statute  law,  requiring  certain  things  to  be 
done  in  a  specified  manner,  no  marriage  shall  be  held  void  merely 
upon  proof  that  it  had  been  contracted  upon  false  representa- 
tions, and  that  but  for  such  contrivances  consent  never  would 
-have  been  obtained.     Unless  the  party  imposed  upon  has  been 

1  Fielding's  Case,  Burke's  Celebrated         *  Clark  v.  Field,  18  Vt.  400.    See  also 

Trials  connected  with  the  Aristocracy,  68,  Robertson  v.  Cowdry,  2  West  Law.  Jour. 

78,  which  is  the  only  report  of  the  case  101,  1  S.  W.  Law    Jour.  167 ;  Mount 

before  me.  Holly  v,  Andaver,   11  V t   226 ;    post^ 

s  Bishop  Con,  §  144,  220 ;  Midland  S  246. 
Great  Western  Railway  p.  Johnwm,  6  H. 
L.  Cas.  798. 
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deceived  as  to  the  person,  and  thus  has  gii^n  no  consent  at  ally 
there  is  no  degree  of  deception  which  can  avail  to  set  aside  a 
contract  of  maniage  knowingly  made."  ^  So  much  of  this  unfor- 
tunate dictum  as  concerns  mistake  of  the  person  is,  we  aie  about 
to  see,  correct. 

n.   Urrar. 

§  206.  In  Oenoral. — Thus  we  have  seen  something  of  error  as 
a  ground  of  nullity.^  In  the  law  of  ordinary  contracts,  it  is 
commonly  termed  Mistake.^  When  the  mind  gives  a  consent 
founded  on  imaginary  facts,  unlike  the  real  ones, — a  response 
only  to  vacuity,  not  to  any  thing  which  exists,  —  the  consent  is, 
like  that  whereon  it  is  based,  null.  The  only  sort  of  error  avail- 
able in  marriage,  whereof  the  books  enlighten  us  much,  is  error 
of  the  person.  It  would  not  be  safe  to  assume  that  there  may 
not  be  other  kinds.    Thus,  — 

§  207.  One  substitated  for  Another.  —  An  illustn^tion  of  error 
of  the  person  is  where  one  individual  is  substituted  for  another. 
"  This,"  says  Kent,  "  would  be  a  case  of  palpable  fraud ; "  and 
he  adds,  that  ^^  it  would  be  difficult  to  state  a  case  in  which  error 
simply,  and  without  any  otherr  ingi*edient,  as  to  the  parties  or 
one  of  them  in  respect  to  the  other,  would  vitiate  the  contract."^ 
Still,  — 

Bimplj  mistaking  Person.  —  Though  it  may  be  difficult  to  im- 
f^ine  how  a  person  intending  to  marry  A  could,  without  a  fraud 
being  practised  upon  him,  marry  B,  yet,  if  the  fact  were  estab- 
lished, there  is  no  doubt  the  marriage  would  be  held  invalid.^ 
And  Lord  Campbell  puts  the  case  of  marriages  in  masquerade, 
where  the  parties  are  entirely  mistaken  as  to  the  persons  with 
whom  they  are  united,  as  clearly  void.^ 

§  208.  How  the  OanonifttB  hold. — According  to  Ayliffe,  the  canon- 
ists reckon  four  species  of  error.  First,  error  personce  ;  as,  when 
I  have  thought  to  marry  Ursula,  but,  by  mistake  of  the  person,  I 
have  married  Isabella.  An  error  of  this  kind  renders  the  mar- 
riage void ;  ^^  for  deceit  is  oftentimes  wont  to  intervene  in  this 

1  Swlftv.KeUy,  8Knapp,267,298L  *  Stajte  p.  Farqnhanon,  8  Add.  Ec 

s  Ante,  S  204, 205.  282 ;  ante,  §  204,  206. 

•  Bishop  Con.  §  228-288.  •  In  Reg.  v.  MUUs,  10  CL  &  F.  684, 

^  2  Kent  Com.  77.    And  see  the  caiei  786. 
of  fraud  as  to  the  name  of  the  person, 
ante,  §  204,  206. 
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case,  which  ought  not  to  be  of  anj  advantage  to  the  person 
deceiving  another."^  Secondly,  error  of  condition;  as,  when  I 
think  to  marry  a  free-woman,  but  through  mistake  marry  a  bond- 
woman. This  will  avoid  the  marriage.  But  if  the  condition  of 
the  party  were  known,  *'  the  church  did  not  dissolve  such  a  mar- 
riage." Thirdly,  error  of  fortune;  which  does  not  invalidate  the 
marriage.  Fourthly,  error  of  quality;  as,  where  a  man  marries  a 
woman  believing  her  to  be  a  chaste  virgin,  or  of  a  noble  family, 
or  the  like,  but  finds  her  to  be  deflowered  and  of  mean  parentage. 
This  kind  of  error  does  not  affect  the  validity  of  the  marriage. 
"  Nay,"  adds  our  author,  "  the  canonists  are  so  far  from  rescind- 
ing a  marriage  contracted  with  a  strumpet,  that  the  law  makes  it 
a  matter  of  merit  for  a  man  to  take  an  harlot  out  of  the  stews 
and  marry  her ;  because  it  is  not  the  least  act  of  charity,  says 
the  canon  law,  to  recall  a  person  going  astray  from  the  error  of 
her  ways ;  but  the  true  reason  is,  because  the  law  allows  of  public 
stews."  * 

§  209.  lUiiBtratioiiB  from  Ordinary  Contraotai.  —  Possibly  illustra- 
tions from  doctrines  applied  in  ordinary  contracts  may  sometimes 
be  helpful.    Thus,  — 

ItfiBtaken  Statement  of  Facts.  —  A  vendor,  who  makes  a  positive 
representation  about  the  property  he  sells,  —  a  case  truly  of  mis- 
take, if  he  believes  what  he  utters,  —  is  said  to  be  guilty  of 
fraud,  equally  whether  he  speaks  in  ignorance  of  the  facts,  or 
whether  he  wilfully  deceives.^  Yet  this  doctrine  has  its  limits.^ 
And,  —  here  we  come  again  into  pure  fraud,  — 

Material  —  (Caution  —  Injury,  &o.).  —  The  misrepresentation,  or 
error  of  fact,  must  be  of  a  thing  material,  and  upon  which  the 
party  entering  into  the  contract  really  relied ;  also,  in  a  case  not 
of  weakness  of  mind,  the  party  deceived  must  have  used  reason- 
able caution ;  and  he  must  have  suffered  an  injury.^ 

I  See  ante,  §  204, 206.  •  Swift  o.  FitEhQgh,9  Port.  89;  Bigby 

s  A jL  Parer.  802,  803 ;  ante,  $  179.  v.  PoweU,  26  Ga.  244 ;  Collier  v.  Harkness, 

*  Miner  v,  Medbnry,  6  Wis.  296.    And  20  Ga.  802 ;  Peter  v.  Wright,  0  Ind.  183 ; 

fee  Gale  p.  Gale,  19  Barb.  249  ;  Story  v.  Hill  v.  Bush,  19  Ark.  622 ;  Davidson  o. 

Norwich,  &c.  RaUroad,  24  Conn.  94.  Moss,  6  How.  Missis.  078,  087 ;  Moss  p. 

«  Gatling  v.  Newell,  9  Ind.  672 ;  Pajne  Davidson,  1  Sm .  &  M.  112,  144 ;  People 

V.  Smith,  20  Ga.  054.  v.  Cook,  4  Seld.  07. 
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ni.   I>ure89, 

§  210.  In  QeneraL  —  Where  a  formal  consent  is  brought  about 
by  force,  menace,  or  duress,  —  a  yielding  of  the  lips,  not  of  the 
mind,  —  it  is  of  no  legal  effect.  This  rule,  applicable  to  all  con- 
tracts, finds  no  exception  in  marriage.^ 

Compared  with  other  Contraots. —  Nor  do  the  principles  govern- 
ing this  impediment  of  duress  appear  to  operate  differently  in 
marriage  from  what  they  do  in  other  contracts.^ 

§  211.  Force  proportioned  to  Bffind  aoted  on.  —  It  has  been  said, 
that,  to  avoid  a  marriage  yielded  to  through  fear,  it  must  be  such 
fear  as  may  happen  to  a  man  or  woman  of  good  courage  and  reso- 
lution ;  importing  danger  either  of  death  or  of  bodily  harm.' 
But  the  better  view  probably  is,  that  this  is  a  question  of  evi- 
dence ;  that,  since  matrimony  can  be  contracted  only  with  full 
and  free  consent,  if  a  woman  void  of  courage  and  resolution  is  in 
such  a  state  of  mental  terror  as  not  to  know  what  she  is  about,* 
while  another  more  heroic  would  have  remained  undaunted,  still 
there  is  the  same  want  of  consent,  and  the  marriage  is  as  com 
pletely  invalidated,  as  though  she  had  possessed  a  firmer  courage, 
overawed  by  a  more  imminent  danger.*    And  — 

liess  Foroe  on  Feebler  or  Subject  Mind.  —  The  cases  most  fre- 
quent are  where  a  weak  and  irresolute  woman,  or  a  young  and 
timid  girl,  possessed  of  a  fortune,  is  entrapped  and  impelled  into 
a  marriage  by  a  degree  of  fraud  and  force  utterly  inadequate  to 
overcome  a  person  ^^  of  good  courage  and  resolution."  Such  was 
the  leading  case  of  Harford  v.  Morris,  decided  on  the  double 
ground  of  fraud  and  duress ;  where  one  of  the  guardians  of  a 
young  school-girl,  having  great  influence  and  authority  over  her, 
took  her  to  the  continent,  hurried  her  there  from  place  to  place, 
and  married  her  substantially  against  her  will.  The  marriage 
was  held  to  be  void.^    The  case,  already  cited,^  of  Wakefield, 

1  Ante,  §  116,  205 ;  1  Woodd.  Lect.         »  Ayl.  Parer.  362. 
263;  No.  89  Am.   Jurist,  29;    Shelford         «  Fulwood's  case,  Cro.  Car.  482,  488^ 

Mar.  &  Dir.  213 ;  Willard  v.  Willard.  6  493. 
Baxter,  297 ;  Fjrle  v,  Py  le,  10  Philad.  58.         ^  And  see  ante,  S  105. 

>  Rath.  But  b.  1,  c.  xy.    For  the  gen-         *  Harford  v.  Morris,  2  Hag.  Con.  423, 

end  prindples  of  the  law  of  duress,  see  4  Eng.  Ec.  575,  and  see  note  at  the  end  of 

Bishop  Con.  §  18&-188,  239^248 ;  Chltty  the  case. 
Con.  20ft-209 ;  Story  Con.  §  87-98;  No.         7  Ante,  §  196. 
89  Am.  Jurist,  2d-29. 
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who  married  Miss  Turner,  was  also  thought  to  contain  something 
of  the  element  of  force,  and  it  is  in  point.' 

§  212.    Foroa  lawfdl  or  nnlawfal  —  (Marriage  under  Arrest^.  -^ 

Force,  to  constitute  in  law  duress,  must  be  unlawful.*  A  contract, 
for  example,  executed  to  free  the  maker  from  a  lawful  arrest,  or  to 
avoid  such  threatened  arrest,  is  not  therefore  invalid.'  And  a  man 
lawfully  arrested  on  a  process  for  bastardy  or  seduction  cannot,  if 
he  marries  the  woman  to  procure  his  discharge,  have  the  marriage 
declared  void  as  procured  by  duress.^  Nor  is  it  otherwise  though 
he  has  a  good  defence,  and  enters  into  the  marriage  simply  to 
avoid  being  imprisoned  under  the  process,  and  he  afterward  dis- 
covers that  he  might  have  made  his  defence  successful.^  But  if  the 
process  of  arrest  is  void,  or  otherwise  the  imprisonment  is  unlaw- 
ful, and  he  marries  the  woman  to  regain  his  liberty,  the  marriage 
will  on  his  prayer  be  set  aside.^  Perhaps  also  the  same  result 
will  follow  if  the  arrest,  while  not  technically  illegal,  is  both 
malicious  and  without  probable  cause.^ 

^  213.  lUastrative  Case. —  The  author  has  been  favored  with  a 
case,  decided  by  one  of  the  judges  of  the  Supreme  Judicial  Court 
of  Massachusetts,  fully  affirming  a  doctrine  of  the  last  section. 
As  reported  by  H.  J.  Fuller,  Esq.,  counsel  for  the  libellant,  it  is 
as  follows :  — 

^^  Libel  to  annul  a  Marriage  alleged  to  have  been  procured  hy 
Fraud  and  Duren.  —  Abram  A.  James  v.  Julia  B.  Smith.  The 
parties  were  respectively  paupers  of  the  towns  of  West  Bridge- 
water  and  Raynham.  The  libellant  alleged  in  his  libel,  that  he 
was  unla\vfully  arrested  by  a  deputy  sheriff  for  the  county  of 
Plymouth,  at  the  instance  of  two  of  the  selectmen  of  Raynham, 
and  taken  to  the  office  of  George  W.  Bryant,  Esq.,  a  magistrate 
within  and  for  the  county  of  Plymouth,  and  from  thence  to  the 

^  See  the  act  of  Parliament  aDoalling  State,  44  Ala.  24.    It  is  so  where  one 

the  marriage,  Shelf ord  Mar.  &  Dir.  216,  marries  a  woman  he  has  seduced,  through 

note.     See   also    Portsmouth   v.  Ports-  fear  of  the  penal  consequences.    Honnett 

mouth,  1  Hag.  £c.  865,  3  Eng.  £c.  164,  v.  Honnett,  83  Ark.  156. 
which  was  a  case  of  fraud  and  lunac/  in         *  Scott  v.  Shufeldt,  6  Paige,  48. 
eomhination.    And  see  ante,  (  176i.  *  Bassett  v.    Bassett,   9   Bush,   OO0L 

3  Bishop  Con.  §  239.  Bee  Allen  v.  Shed,  10  Cush.  876. 

*  lb.  §  242;  Bates  p.  Butler,  49  Maine,  ^  See  Bishop  Con.  }  242 ;  Reg.  v.  Or- 
887 ;  Stevens  v,  Webb,  7  Car.  &  P.  00.  gin,  9  Car.  &  P.  80 ;  Storj  Con.  §  88, 89; 

*  The  State  v.  Davis,  79  N.  C.  603;  No  89  Am.  Jur.  23,  24 ;  Soule  v.  Bonney, 
Johnson  v.  Johns,  44  Texas,  40 ;  Sickles  87  Maine,  128 ;  Barton  v.  Morris,  16  Ohio» 
V.  Carson,  11  C.  £.  Green,  440;  Dies  v.  406;  Collins  v.  Collins,  2  Brews.  616; 
Wlnne,  7   Wend.  47 :  WiUiams  v.  The  Stevenson  v.  Stevenson,  7  Philad.  886. 
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house  of  said  Julia  B.,  where  the  marriage  ceremony  was  per- 
foimed  by  said  Bryant,* — that  at  the  time  of  his  arrest  the 
officer  had  no  warrant  or  precept  whatever,  nor  during  the  time 
he  was  in  the  official  custody,  —  that  the  selectmen  aforesaid 
threatened  to  shut  him  in  jail,  to  imprison  and  deprive  him  of 
his  liberty,  if  he  refused  to  marry  said  Julia  B.,  or  pay  to  them 
the  sum  of  five  hundred  dollars,  all  of  which  threats  were  made 
during  the  time  he  was  held  in  close  custody  by  said  selectmen 
and  deputy  sheriff,  —  that  being  unable  to  pay  said  sum  of 
money,  and  through  fear  of  being  deprived  of  his  liberty,  and 
while  surrounded  by  said  deputy  sheriff  and  his  associates,  he 
consented  to  marry  said  Julia  B.,  and  under  these  circumstances 
and  while  still  continuing  in  the  custody  of  the  said  deputy 
sheriff  and  his  associates,  the  marriage  ceremony  was  performed, 
—  that  immediately  after  the  said  ceremony  he  left  the  said  Julia 
B.,  and  never  at  any  time  after  had  connection  with  her. 

^  The  cause  of  making  the  arrest  was,  that  the  said  Julia  B« 
had,  some  weeks  previously,  been  delivered  of  a  bastard  child, 
which  she  alleged  and  swore  at  the  trial  to  be  the  child  of  the 
libellant,  though  she  had  never  made  any  complaint  before  a 
magistrate,  nor  had  any  warrant  ever  issued  according  to  law. 
The  libellant  denied  that  he  was  the  father  of  the  child. 

*^  The  case  was  tried  before  Judge  Dewey.  The  facts  as  they 
appeared  in  the  evidence  were  substantially  those  alleged  in  the 
libeL    The  decree  of  the  court  was  as  follows :  — 

Form  of  Decree  of  Nullity.  — **  Plymouth  8S.  May  Term,  1861,  Supreme 
Judicial  Court.  In  the  matter  of  Abram  A.  James  v.  Julia  B.  Smith,  praying 
for  a  decree  of  this  court  that  a  certain  marriage  solemnized  between  the  said 
parties  may  be  declared  void  by  a  sentence  of  divorce  or  nullity,  by  reason  of 
the  same  having  been  procured  by  fraud  and  duress  :  and  upon  the  hearing  of 
the  evidence  relating  thereto  the  court  find,  that  the  same  was  obtained  by 
duress  and  illegal  restraint ; .  this  court  does  order  and  decree,  that  the  said 
pretended  marriage  between  the  said  parties  be  declared  void  and  of  no  effecti 
and  the  same  is  hereby  annulled  to  all  intents  and  purposes."  ^ 

IV.  DoetrineB  common  to  the  Three  Impediments, 
§  214.    AiBrming  by  Cohabitation.  —  When   the    effect  of  the 

fraud,  error,  or  duress  has  been  removed  from  the  mind  en- 
thralled, this  party  has  the  election  to  affirm  or  not  the  mar* 

^  James  v.  Smith,  Supreme  Judicial  Court  of  Mass.,  May  Term,  1861. 
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riage.  It  is  affirmed,  for  example,  by  a  Toluntary  continuance  of 
the  cohabitation,  with  full  knowledge  of  the  invalidating  facts.  ^ 
In  cases  of  doubt  whether  or  not  the  circumstances  show  confir 
mation  and  the  conditions  essential  thereto,  aid  may  be  had  from 
general  principles  governing  such  questions  in  other  causes  as 
well  as  these.^ 

aouty  Party.  —  We  may  presume  that  the  party  guilty  of  the 
wrong  would  not  be  permitted  to  take  advantage  of  it,  by  main- 
taining a  suit  of  nullity  solely  on  that  ground.^ 

Both  in  Wrong  —  Non-ooiiBnmmation.  —  The  fact  that  the  mar- 
riage has  not  been  consummated  has  in  some  instances  powerfully 
influenced  the  court  in  favor  of  setting  it  aside.^  When  the  par- 
ties are  equally  in  the  wrong,  the  court,  plainly,  will  lend  its  aid 
to  neither.^ 

§  215.  Void  or  voidable.  —  We  have  already  seen  ^  by  what 
course  of  reasoning  it  is  properly  to  be  determined,  whether  a 
marriage  of  this  sort  should  be  designated  as  void  or  voidable. 
And  it  is  the  one  or  the  other  or  neither,  according  as  we  under- 
stand these  terms  of  uncertain  and  variable  meaning.  This  clus- 
ter of  impediments  is  not  canonical,  hence  the  marriage  is  not 
voidable,  but  void,  in  the  language  of  that  law  .whence  ours,  on 
this  subject,  is  in  the  main  derived.^  It  is  perfected  by  the  sub- 
sequent consent  of  the  party  whose  want  of  consent  at  the  time 
of  solemnization  alone  rendered  the  ceremony  inadequate  to 
superinduce  the  status.  Rogers  wi-ites  of  it  under  the  head  of 
voidable.®  And  Lord  Hale,  speaking  of  a  mamage  effected  by 
duress,  applies  the  word  ^^  voidable  "  to  it ;  even  deeming  it  so  far 
a  marriage  as,  after  consummation  by  force,  to  preclude  the  woman 
from  bringing  against  the  man  the  now-obsolete  appeal  of  rape.* 
But,  however  it  may  have  been  with  this  antiquated  proceeding, 
the  only  doctrine  permissible  in  any  age  of  legal  enlightenment 


1  Ayl.  Parer.  361;  Scott  r.  Sliuf eldt,  6 
Paige,  43;  1  Fras.  Dom.  Rel.  220;  1 
Barge  Col.  &  For.  Laws,  137 ;  Hampstead 
V.  Plaistow,  49  N.  H.  S4,  98.  And  see 
ante,  §  139  et  8eq. 

*  See  Scott  v,  Shuf eldt,  supra ;  Clark 
V.  Field,  13  Vt.  460 ;  Morris  v.  Morris, 
Wright,  630;  Miller's  Appeals,  6  Casey, 
Pa.  478 ;  Gilmer  v.  Ware,  19  Ala.  252 ; 
Gutzwiller  v,  Lackman,  23  Misso.  168; 
Galloway  v.  Holmes,  1  Doug.  Mich.  330; 
Thompson  o.  Lee,  31  Ala.  292. 
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•  See  The  State  v.  Murphy,  6  Ala.  766. 
«  And  see  ante,  S  1^»  169-172,  192» 

196,  199, 205. 

A  Westfallv.  Jones,  23  Barb.  9;  White 
V.  Crew,  16  Ga.  416;  Miller  tr.  Marckle, 
21  ni.  152 ;  Pinckston  v.  Brown,  8  Jbnet 
Eq.  494. 

<  Ante,  §  135  6  et  seq. 

7  Ante,  §  105, 110,  111,  115. 

•  Rogers  £c  Law,  2d  ed.  04& 

•  1  Hale  P.  C.  62a 
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is,  that  the  status  of  marriage  is  never  imposed  on  a  non-consent- 
ing person ;  so  that,  thoagh  this  marriage  may  be  completed  hj 
such  consent  being  added,  until  then  it  is,  as  to  the  status,  null, 
though  the  ceremony  has  the  legal  effect  just  explained.^  And 
so  the  adjudged  law  is  believed  to  be.^  In  a  late  case  of  fraud, 
the  court  pronounced  the  marriage  to  be,  in  its  language,  ^^  void- 
able," not  void.  And  therein  the  learned  judge  who  delivered 
the  opinion,  misapprehending  the  meanings  in  which  the  two 
words  have  been  used  by  other  judges  and  by  legal  authors, 
deemed  that  his  tribunal  was  overruling  prior  authorities.  So 
he  enforced  the  doctiine  of  the  court  thus :  ^^  If  a  marriage  pro- 
cured by  fraud  is  void,  the  most  unjust  and  absurd  consequences 
would  follow.  A  void  marriage  is  incapable  of  ratification.  It 
is  as  if  no  pretended  marriage  existed ;  neither  party  is  bound ; 
the  guilty  and  innocent  are  alike  at  liberty  to  disregard  it.  If 
such  a  marriage  as  this  is  void,  the  guilty  party  may  set  up  his  or 
her  fraud  in  order  to  escape  the  responsibilities  incident  to  the 
marriage  relation."'  No  judge,  no  respectable  law  writer,  ever- 
held  any  such  thing.  And  no  man,  familiar  with  the  entire  lan- 
guage of  the  law,  ever  applied  the  more  common  term  "  void " 
to  this  sort  of  marriage,  without  being  aware  that  the  word  has, 
in  some  other  connections,  a  wider  meaning.  This  is  a  war  of 
mere  words.  In  the  paucity  of  our  language,  such  things  are 
unavoidable  even  in  legal  writings. 

1  Ante,  §  136&.  2  Kent  Com.  76;  1  Burge  Col.  &  For. 

*  Bespablica  v.  Hevice,  8  Wheeler  Lawi,  187.  And  see  cases  cited  post,  §  219. 
Grim.  Cm.  606,  607 ;  Tarry  v,  Browne,  1         *  Tomppert  v.  Tomppert,  13  Bush,  826^ 

Sid.  64 ;  Folwood's  Case,  Cro.  Car.  482,  880.    See  WUlMxd  v.  WiUard,  6  Baxter, 

488^  488 ;  Shelf ord  Mar.  ft  Dir.  212,  note ;  897. 
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CHAPTER  Xn. 

THE  NATITBB  OF  THB  OOKSBNT  BEQUIBED  IK  MABBIA0B. 

1316.217.  Introductioii. 
218-220.  Necessity  of  Consent 
221-226.  Consent  to  what,  as  constituting  ^Carriage. 
227,228.  Present  Assumption  of  Marriage,  Consummation. 

§  216.  Distinguished  from  foregoing.  —  In  some  of  the  foregoing 
chapters,  we  were  inquiring  after  those  incapacities  whioh» 
whether  pertaining  to  the  person,  like  insanity  and  infancy,  or  to 
the  circumstances  of  the  special  instance,  like  fraud,  error,  and 
duress,  render  impossible  the  free  and  enlightened  consent  neces- 
sary to  marriage.  It  was  immaterial,  where  there  could  be  no 
consent,  to  consider  particularly  in  what  the  needful  consent  con- 
sists. But  now  we  are  to  assume  that,  the  parties  not  being 
incapable  of  intermarrying,  in  neither  was  there  any  imperfection 
of  will  or  constraint  thereon.  Therefore  it  becomes  important  to 
inquire,  as  we  shall  in  this  chapter  and  the  next,  what  are  the 
nature  and  form  of  the  consent  essential  to  marriage.    Again,  — 

§  217.  Distdngnished  from  what  foUows.  —  In  the  chapter  after 
the  next,^  we  shall  consider  what  and  whether  any  formalities 
must  be  added  to  the  consent  explained  in  these  two  chapters,  to 
make  the  marriage  good.  But  that  topic  is  independent  of  the 
present;  for  what  is  now  to  be  explained  is  equally  essential 
whether  any  thing  more  is  required  or  not. 

How  Chapter  divided.  —  We  shall  consider,  I.  The  Necessity  of 
the  Consent;  11.  Consent  to  what,  as  constituting  Marriage; 
III.  Present  Assumption  of  Marriage,  and  Consummation. 

I.  The  Neee%9ity  of  the  Consent, 

§  218.  In  GtoneraL  —  We  have  already,  in  various  connections, 
seen  that  the  status  of  marriage  is  conferred  only  on  those  who 

^  Post,  §  268  et  seq. 
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voluntarily  assume  it.^  And  we  have  seen  that  there  can  be  no 
exception  to  this  proposition  in  any  civilized  country,  and  espe* 
cially  none  in  ours ;  because  to  compel  one  into  a  hated  matri* 
monial  union,  and  without  his  concurring  will  to  work  those 
transformations  of  property  and  other  rights  which  marriage  in* 
volves,  would  be  an  act  of  barbaric  despotism  not  to  be  endured.' 
And  — 

Mutual  —  The  consent  must  be  mutual ; '  for,  as  there  cannot 
be  a  husband  without  a  wife,^  one  party  cannot  be  married  with*^ 
out  the  other.^  This  mutual  consent  is  in  fact  a  contract,  differ- 
ing not  essentially  from  other  contracts.^  It  is  that  circumstance 
without  which  the  status  of  marriage  is  never  superinduced  upon 
the  parties.  And  by  the  law  of  nature,^  by  the  canon  law  prior 
to  the  Council  of  Trent,^  perhaps  by  the  law  of  England  before 
the  first  marriage  act  was  passed,®  by  the  law  of  Scotland, ^^  and 
by  the  laws  of  a  part  of  our  States,  nothing  need  be  added  to  this 
simple  consent  to  constitute  marriage.     Even  — 

§  219.  Statutory  Formalitiea.  —  Where  formalities  are  made  by 
statute  essential  to  the  validity  of  a  marriage,  this  mutual  con- 
sent is  no  less  an  indispensable  element.  The  forms  are  not  a 
substitute  for  it.  They  are  but  modes  of  declaring  and  substan* 
tiating  it,  —  matters  of  publicity,  or  evidence. ^^  If  they  are  gone 
through  with,  without  the  added  consent,  the  marriage  is  a  nul** 
lity,  both  as  to  the  parties  and  third  persons.^' 

§220.  AuthoritieB  —  (Scotch  Law). — ^^In  those  States  where 
no  special  forms  are  required,  operating  as  a  sort  of  estoppel  to 
parties  to  deny  their  consent, ^^  the  questions  for  discussion  in  this 
chapter  and  the  next  find  little,  yet  some,  help  from  the  English 

1  Ante,  §  12,  00  a,  93, 94,  95.  Reg.  v.  Millis,  10  CI.  &  F.  634 ;  Hallett  v 

s  Ante,  §90  a-^,  1356.  CoUtns,  10  How.  U.  8.  174;  Patton  v. 

*  Ante,  §  121.  Philadelphia,  1  La.  An.  98 ;  Saccession 
«  Ante,  123.  of  Prevost,  4  La.  An.  247, 349. 

*  1  Fras.  Dom.  Rel.  149,  184,  187,  212;  •  Commonly  called  Lord  Hardwicke's 
2  Bum  £c.  Law,  Phillim.  ed.  434;  Ajl.     Act,  26  Geo.  2,  c.  33,  a.d.  1753. 

Parer.  361 ;  True  v.  Rannej,  1  Fost.  N.  ^^  Dairy mple  v.  Dairy mple,  supra ;  1 
H.  52.  Pras.  Dom.  Rel.  124 ;  Wright  v.  Wright, 

*  Ante,  §  2 ;  Dairy  mple  v.  Dairy  mple,     15  Scotch  Ses9.  Caa.  767. 

2  Hag.  Con.  54,  4  Eng.  Ec.  485,  508;  u  Shelf ord  Mar.  &  Div.  5,  6. 

Shelf ord  Mar.  &  Dir.  6;  Ferlat  v.  Gojon,  ^  Mount  Holly  v,  Andover,  11  Vt.226; 

Hopkins,  478, 49a  FerUt  v,  Gojon,  Hopkins,  478  ;  Respub- 

7  Lindo  V,  Belisario,  1  Hag.  Con.  216,  Ilea  v.  Hevice,  3  Wheeler  Crim.  Cas.  506 

4  Eng.  Ec.  367,374;  Dumarselyv.Fishly,  ^^  Dah-ymple    v.    Dalrymple,    2  Hag 

8  A.  K.  Mar.  368 ;  2  Kent  Com.  86.  Con.  54,  4  Eng.  Ec.  485,  500. 

*  Dalrymple    r.    Dalrymple,    supra ; 
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decisions,  and  from  those  of  the  other  States.  This  is  because 
marriages  in  England  are  not  now  valid  except  when  the  fonns 
are  added,  and  the  same  is  true  also  in  a  part  of  our  States ; 
while  everywhere  with  us  the  forms  are  so  commonly  followed  that 
marriages  without  th^m  are  exceedingly  rare.  Hence,  in  these 
discussions,  we  shall  draw  our  learning  largely  from  the  Scotch 
fountains.  In  Scotland,  informal  marriages  have  always  been 
common ;  and  in  them  the  question  of  consent  is  usually  the 
only  one  which  can  be  raised,  touching  their  validity.  Conse- 
quently the  Scotch  judicial  records  contain  numerous  decisions 
relating  to  this  doctrine ;  and,  as  the  doctrine  appears  to  be 
identical  there  and  here,  illustrations  from  the  Scotch  books  will 
be  pertinent. 

II.  Consent  to  whatj  as  constituting  Marriage. 

§  221.  Nioetles  as  to  what,  in  Terms,  is  Aiarriage.  —  When  par- 
ties come  together,  and  in  words  agree  to  be  husband  and  wife, 
the  law  defines  the  terms  of  the  agreement ;  for  it  prescribes  the 
duties,  nature,  and  duration  of  marriage.  But  if,  instead  oi 
mutually  saying,  —  "We  are  to  be  henceforward  husband  and 
wife,"  they  use  such  other  words  as,  —  "  We  will  beget  children , 
and,  when  we  are  tired  of  this  bargain,  we  will  dissolve  it ; " 
or,  — "  We  will  be  as  husband  and  wife  to  each  other  for  ten 
years  ; "  and  the  like,—  what  is  the  effect?  Very  difficult  ques- 
tions arise  where  the  parties,  instead  of  agreeing  in  express  Ian- 
guage  to  be  husband  and  wife,  specify  what  they  agree  to  do, 
and  how  they  agree  to  stand  to  each  other. 

§  222.  Indian  Bffarriage  —  (Divoroe  at  Pleasnra).  —  Where, 
within  principles  to  be  more  particularly  stated  in  other  chap- 
ters,^ parties  are  married  upon  territory  occupied  and  ruled  by 
our  North  American  Indians,  and  thence  remove  into  one  of  oiir 
States,  the  marriage  is  in  the  latter  locality  good,  notwithstand- 
ing by  the  Indian  law  they  might  divorce  themselves  by  a  mutual 
separation.     So,  — 

Under  Law  of  Nations  —  ^Divorce  permissible  or  not}.  —  In 
Christian  countries,  marriage  is  not  a  mere  local  institution,  but  it 
is  also  within  the  cognizance  of  international  law ;  and  parties 
married  in  a  locality  where  judicial  divorces  are  allowed  are 

1  Post,  §  371  et  seq. ;  Vol.  U.  §  764. 
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deemed  also  to  be  married  when  they  go  where  they  are  for- 
bidden. Now,  the  law  is  a  part  of  every  contract.^  Hence,  in  a 
certain  sense,  the  marriage  which,  entered  into  in  the  former 
country,  is  deemed  a  perfect  marriage  in  the  latter,  ia  a  different 
thing  —  certainly,  it  is  different  in  the  terms  through  which  it 
was  contracted  —  from  a  marriage  celebrated  in  the  latter.  So 
that,  if  parties  enter  into  a  marriage  in  terms  differing  in  some 
respects  from  those  of  the  law,  it  may  sometimes  be  adjudged 
good,  and  the  law's  consequences  be  made  to  attach  thereto. 
Again,  — 

Stipalatlng  for  DlToroe.  — '  If  parties  entering  into  a  maixiage 
where  by  law  there  could  be  no  divorce  should  stipulate,  under 
articles,  that  they  might  divorce  each  other  at  pleasure,  there  is 
reason  to  presume  —  probably  there  is  no  decision  on  the  ques- 
tion —  that  the  marriage  would  be  held  good,  and  the  collateral 
agreement  a  mere  nullity,  as  contrary  to  the  policy  of  the  law.' 
StiU,  — 

Some  Difltixiotlon  —  What.  —  Alike  in  reason  and  authority,  not 
every  consent  between  marriageable  persons  to  cohabit  sexually 
is  marriage.  Some  agreements,  in  terms  differing  from  the  law, 
will  pass  the  status,  the  stipulations  contrary  to  the  law  being 
held  as  nugatory ;  others,  will  not.  And  perhaps  the  only  dis- 
tinction practicable  is,  that,  where  the  essentials  are  within  the 
terms  employed  by  the  parties,  the  former  consequence  follows ; 
the  latter,  where  they  are  not.    To  illustrate,  — 

§  223.  Indian  Marrlagaa,  again.  —  In  a  Missouri  case,  the  ques- 
tion was,  whether  certain  children,  born  in  an  Indian  country  of 
an  Indian  woman  with  whom  the  white  father  cohabited  there, 
afterward  bringing  them  away  but  leaving  the  mother  behind, 
and  recognized  in  Missouri  as  legitimate,  were  so  in  law ;  and 
this  question  depended  on  another,  namely,  whether  legally  the 
father  was  the  husband  of  the  mother.  The  lower  court  in- 
structed the  jury,  that,  unless  the  agreement  of  the  parents  was 
*^  to  live  their  whole  lives  together  in  a  state  of  union  as  husband 
and  wife,  it  was  not  a  marriage,  nor  are  the  children  of  such 
union  capable  of  inheriting  from  the  father."  But  in  the  higher 
tribunal  this  instruction  was  held  to  be  wrong.  It  was  too  re- 
strictive ;  it  would  operate  to  nulUfy  aU  Indian  marriages.    Said 

1  Bishop  Con.  §  568,  673,  603.  Pa.  13 ;  Harrod  v.  Harrod,  1  Kay  &  J.  ^ 

*  See  Bametk  v.  Eimmell,  11  Casej',    16. 
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Napton,  J.;  ^^In  most  of  the  tribes,  perhaps  in  all,  the  under- 
standing of  the  parties  is,  that  the  husband  may  dissolve  the  con- 
tract at  his  pleasure."  Again:  **It  is  plain,  that,  among  the 
savage  tribes  on  this  continent,  marriage  is  merely  a  natural  con- 
tract, and  that  neither  law,  custom,  nor  religion  has  affixed  to  it 
any  conditions  or  limitations  or  forms,  other  than  what  nature 
has  itself  prescribed."  ^  But  in  a  North  Carolina  case  there  is  an 
intimation  against  the  validity,  in  a  Christian  state,  of  a  mamage 
of  this  sort.^  And  the  like  intimation  was  made  in  the  Indiana 
court.  *^  What,"  asked  Perkins,  J.,  in  the  latter,  "  constitutes 
the  thing  called  a  marriage  ?  What  is  it  in  the  eye  of  the  ju9 
gentium  f  It  is  the  union  of  one  man  and  one  woman  ^  so  long 
as  they  both  shall  live,'  to  the  exclusion  of  all  others,  by  an  ob- 
ligation which  during  that  time  the  parties  cannot  of  their 
own  volition  and  act  dissolve,  but  which  can  be  dissolved  only 
by  authority  of  the  State.  Nothing  short  of  this  is  marriage."  ' 
Now, — 

In  Reason,  —  if  we  do  not  recognize  these  Indian  unions  a^ 
marriages,  when  thus  entered  into  under  the  local  laws  which 
provide  for  no  other,  we  treat  our  friendly  and  independent 
Tribes,  with  whom  we  have  treaties,  and  whom  we  regard  as 
nations,  with  no  very  exalted  Christian  charity.  They  have  ad- 
vanced beyond  the  polygamy  of  the  race  whence  Christ  sprang, 
into  monogamy;  though,  it  would  appear  from  the  foregoing, 
they  retain  the  old  Jewish  law  of  divorce.  In.  reason,  then, 
might  not  a  Christian  tribunal  forbear,  at  least  out  of  considera- 
tion for  the  minority  who  may  wish  better  laws,  to  deal  with  them 
all  as  with  our  owi^  strumpets  and  rakes  ?  Should  a  marriage 
be  celebrated  with  us  in  the  terms  of  the  Indian  law,  the  ques- 
tion of  its  validity  would,  in  principle,  be  very  different ;  because, 
by  universal  rule,  marriage  depends  for  its  validity  on  the  law 
under  which  it  is  celebrated.     Hence,  — 

§  224.  Agreeing  to  "  live  as  Man  and  'Wife  "  temporarily.  —  In  our 
States,  marriage  being  something  more  than  merely  living  together 
*^  as  man  and  wife  "  under  an  agreement  so  to  do  for  an  indefinite 
time,  such  agreement  alone,  meant  to  be  temporary,  will  not 

1  Johnson  v.  Johnson,  80  Itfisso.  72,  84,         <  The  State  v.  Ta^ha-na-tuh,  64  K.  C. 

de,  88;  referring  to  WaU  «.  Williamson,  614. 

8  Ala.  48 ;  Wall  v.  WiUiams,  11  Ala.         '  Roche  v.  Washington,  19  Ind.  68. 

826 ;  Morgan  o.  McOhee,  5  Humph.  13.  67. 
And  see  Boyer  p.  Dively,  68  Misso.  610l 
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superindace  the  marital  status,  even  though  followed  by  cohab* 
itation.^  So  it  was  held  in  California,  where,  after  the  death  of 
the  man,  the  woman  brought  her  suit  for  a  share  in  his  estate. 
She  alleged,  that,  while  she  was  keeping  a  restaurant,  the  man 
^^made  proposals  of  marriage  to  her,  which  proposals  she  ac* 
cepted ;  and,  in  accordance  with  his  expressed  wishes,  consented 
to  relinquish  her  then  business,  sell  out  her  property,  and  live 
with  him  as  his  true  and  lawful  wife ;  that,  in  obedience  to  this 
request  on  his  part,  she  did  abandon  her  business,  and,  by  his 
aid  and  assistance,  sell  oat  and  dispose  of  her  said  property,  and 
give  the  proceeds  thereof  to  him,  and  from  thenceforth  lived  and 
cohabited  with  him  as  his  wife,  always  conducting  herself  as  a 
true,  faithful,  and  affectionate  wife  should  do."  The  court  sus- 
tained a  demurrer  to  this,  observing :  ^^  From  the  character  of 
the  allegations,  and  the  pregnant  fact  that  the  plaintiff  does  not 
even  sue  in  her  marital  name,  except  under  an  aliaSy  we  are  led 
to  the  inference  that  the  arrangement  between  her  and  the  de* 
ceased  was  intended  to  be  temporary,  and  the  connection  one  to 
which  it  would  be  a  perversion  of  language  to  apply  the  name  of 
marriage."  *    Now,  — 

§  225.  The  Distinotlon.  —  Assuming  this  agreement  to  be 
equal  in  its  terms  to  the  Indian  law  of  marriage,  which  probably 
it  is  not,  still  it  does  not  follow  that,  on  the  principles  of  this 
case,  a  marriage  between  Indian  parties,  on  Indian  territory, 
should  therefore  be  held  null.  The  Indian  marriage  was  all  that 
the  law  permitted  it  to  be ;  the  California,  was  a  deliberate  at- 
tempt to  make  it  less  than  the  law  required.  The  former  was 
exactly  and  fully  what  constituted  marriage  at  the  place  of  its 
celebration,  the  latter  was  not.  To  reject  all  foreign  marriages 
celebrated  under  laws  differing  from  our  own  is  an  attempt  to 
bring  the  foreign  state  under  our  rule ;  to  decline  to  give  effect 
to  domestic  endeavors  to  defeat  our  own  laws  is  to  require  of 
our  own  people  respect  for  the  sovereignty  under  which  they 
live.    Still,— 

Fartber  of  the  CiOifoniia  Case.  —  Under  the  exact  facts  of  this 
California  case,  there  may  be  doubt  whether  it  should  be  else-^ 
where  followed.  If  practically  a  man  and  woman  recognize 
each  other  as,  in  substance  (to  use  an  expression  which,  at  least, 

^  And  tee  post  §  226.  687.    And  tee  JeweU  v.  JeweU,  1  How. 

>  Letten  v.  Cadj,  10  CaL  688,  684,    U.  S.  219. 
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can  be  understood)  husband  and  wife,  though  they  attempt  to 
restrict  the  operation  of  the  law  upon  their  relation,  public  pol- 
icy, the  peace  of  the  community,  and  the  good  order  of  society 
demand  that  the  law  should  hold  them  to  be  married  persons, 
bound  by  all  the  laws  pertaining  to  marriage,  unless  some  stat- 
ute compels  a  contrary  decision.  Unlike  the  above  are  our 
polygamous  — 

§  225  a.  Mormon  BCarrlages.  —  If  a  man  enters  into  a  valid  mar- 
riage, then,  while  it  subsists,  contracts  a  second  one  in  a  country 
where  polygamy  prevails,  the  latter,  though  good  at  home,  will 
be  rejected  in  every  country  forbidding  polygamy.^  But  how  is 
it  of  a  first  marriage,  had  under  laws  allowing  a  plurality  of 
wives?  The  English  Divorce  Court  held  such,  celebrated  in 
Utah  between  Mormons,  not  to  be  marriage  within  the  meaning 
of  the  Act  of  Parliament  giving  it  a  jurisdiction  to  dissolve 
•*  marriage."  *  Said  Lord  Penzance  :  "  I  conceive  that  marriage, 
as  understood  in  Christendom,  may,  for  this  purpose,  be  defined 
as  the  voluntary  union  for  life  of  one  man  and  one  woman,  to  the 
exclusion  of  all  others."  In  the  present  instance,  all  others  were 
'  not,  by  the  terms  of  the  contract,  to  be  excluded ;  therefore  it 
did  not  make  the  parties  husband  and  wife,  within  the  meaning 
of  the  English  law.'  "A  counsellor  of  the  United  States  proved," 
says  the  Report,  *^  that  a  marriage  by  Brigham  Toung,  in  Utah,  if 
valid  in  Utah,  would  be  recognized  as  valid  by  the  Supreme  Court 
of  the  United  States,  provided  that  the  parties  were  both  unmarried 
at  the  time  when  it  was  contracted,  and  that  they  were  both  capable 
of  contracting  marriage."  It  is  scarcely  necessary  to  add,  that, 
whether  this  opinion  is  sound  or  not,  it  is  mere  opinion,  and  we 
have  no  adjudications  of  our  own  on  the  subject.  Should  our  Su- 
preme Court  hold  it  to  be  valid,  in  spite  of  the  laws  of  Congress 
with  which  it  is  in  conflict,  the  ground  of  the  opinion  would 
doubtless  be,  that  the  reservation  of  the  right  to  take  other 
wives  was  surplusage  which  the  law  would  reject  from  an  other- 
wise adequate  matrimonial  contract.  Under  such  a  view,  should 
our  courts  so  decide,  the  English  courts  would  doubtless  follow 
our  interpretation ;  nor  would  such  a  following  be  any  over- 
ruling of  this  case. 

§  226.   To  procreate  and  bring  np  ChUdren  —  (Duration).  -—  Lord 


^  Post,  §  872,  876. 

*  Stat  20  &21  Vict.  &  86,  S  S7. 
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Stowell  says,  in  tenns  the  general  correctness  of  which  cannot 
be  doubted,  that  *^a  marriage  is  not  every  casual  commerce  ;  nor 
would  it  be  so  even  in  the  law  of  nature;  A  mere  carnal  com- 
merce, without  the  intention  of  cohabitation,  and  bringing  up  of 
children,  would  not  constitute  marriage  under  any  supposition. 
But  when  two  persons  agree  to  have  that  commerce  for  the  pro- 
creation and  bringing  up  of  children,  and  for  such  lasting  cohab- 
itation, —  that,  in  a  state  of  nature,  would  be  a  marriage,  and,  in 
the  absence  of  all  civil  and  religious  institutions,  might  safely  be 
presumed  to  be,  as  it  is  popularly  called,  a  marriage  in  the  sight 
of  God.^'^  But  a  written  instrument  between  a  man  and  a 
woman,  by  which  they  mutually  promise  to  live  together  as  hus- 
band and  wife  as  long  as  they  can  agree^  does  not  constitute  mar- 
riage ;^  at  least,  the  question  should  be,  whether  the  parties  did 
take  each  other  as,  in  substance^  husband  and  wife,  and  did  so 
live.«    Yet,— 

Agreement  for  Divoroa.  —  In  reason,  a  mere  understanding  that 
they  might  divorce  each  other  at  pleasure,  whether  it  was  writ- 
ten or  verbal,  should  not  be  construed  to  prevent  the  status  of 
matrimony  &om  attaching  to  them.  Of  course,  the  agreement 
would  be  void ;  but  not  unfrequently  the  courts  hold  to  be  void 
some  contract  entered  into  at  the  time  of  the  marriage,  while  the 
BufSciency  of  the  marriage  itself  is  not  denied.^ 

III.  Present  Assumption  of  Marriage^  and  Consummation. 

§  227.  Present  Assumption  of  Status.  —  The  consent  essential 
to  marriage  must  contemplate  a  present  assumption  of  the  status, 
in  distinction  from  a  mere  future  union.^ 

Present  and  Futora  Promise  distingulslied.  —  The  agreement  of 
future  marriage  is  termed  espousals  defuturo^  or  a  contract  per 
verba  defuturo;  while  that  superinducing  the  status  is  known  as 
espousals  de  prcesenti,  or  a  contract  per  verba  de  prcesenti.  Swin- 
burne illustrates  the  one  as  occurring  where  the  man  says  to  the 
woman,  ^^  I  will  take  thee  to  my  wife,"  and  she  answers,  ^'  I  will 
take  thee  to  my  husband ; "  the  other,  where  he  says  to  her,  ^^  I 

1  LIndo  V.  Belisario,  1  Hag.  Con.  216^         •  Ante,  §  224.  226. 
4  Eng.  Ec.  867, 374  *  And  see  Bishop  Con.  §  471. 

*  BandaU's Case«  6  Citj  Hall  Bee.  141,        •  1  Fras.    Dom.  Rel.    149;  Peck   s. 

162.  Peck,  12  B.  I.  486. 
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do  take  thee  to  my  wife,"  and  she  replies,  ^*  I  do  take  thee  to  my 
husband."  ^  We  shall  in  the  next  chapter  see,  that,  when  the 
parties  after  contracting  future  marriage  have  sexual  intercourse, 
they  are  usually,  by  reason  of  the  law*s  presumption  of  inno- 
cence, deemed  primd  facie  to  have  changed  their  future  into  a 
present  consent,  making  themselves  thereby  husband  and  wife. 
Hence  it  is  said,  that  marriage  may  be  contracted  per  verba  de 
prcesenti  merely,  or  per  verba  de  future  cum  copula.^    But  — 

§  228.  Conflunmation.  —  The  copula  is  in  no  part  the  marriage ; 
it  only  serves,  to  some  extent,  as  evidence  thereof.^  A  maxim  of 
the  civil  law,  equally  also  of  the  ecclesiastical,  of  the  common, 
indeed  of  all  law  governing  the  subject,  is.  Consensus^  non  can^ 
cubitus^  facit  matrimonium^  Hence,  when  parties,  capable  of 
intermarrying,  agree  to  present  marriage,  the  relation  is  made 
thereby  complete,  and  what  is  sometimes  called  the  consumma- 
tion adds  nothing  to  it.  This  is  true  everywhere  ;  subject  to  the 
qualification,  that  in  soifte  countries  there  are  laws  requiring 
the  addition  of  specified  ceremonies  and  forms ;  but  the  copula 
gives  the  marriage  nowhere  any  additional  strength.^ 

1  Swinb.  SpooBalfl,  2d  ed.  8 ;  2  Bora  o.  DeBanos,  5  P.  D.  94, 06 ;  Shelford  Mar. 

Eo.  Law,  Phillim.  ed.  456  e ;  Brown  v.  &  DIt.  5-7. 
Brown,  13  Jar.  370.  *  LLndo  o.  Belbarlo,  1  Hag.  Con.  216, 

>  Lord   Cottenham,    in    Stewart    v.  4  Eng.  £c.  367, 374 ;  Patrick  d.  Patrick,  8 

Menzles,  2  Bob.  Ap.  Cas.  547,  591 ;  pott»  PhilUm.  496 ;  Dies  v.  Winne,  7  Wend.  47 

{  253.  Dumareslj  v.  Fishlj,  3  A.  K.  Mar.  368 

*  Dumareslj  v.  ^shly,  3  A.  E.  Mar.  Walton  v,  Bider,  1  Lee,  16,  5  Eng.  Eo 
868,372;  Dies  o.  Winne,  7  Wend.  47.  289;  Potior  o.  Barclay,  16   Ala.   439 

*  Dalrymple  d.   Dalrymple,   2  Hag.  Graham's  Case,  2  Lewin,  97 ;  The  State  n 
Con.  64, 4  Eng.  Ec.  486, 489 ;  Sottomayer  Patterson,  2  Ire.  846. 
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CHAPTER  XIIL 

HOW  THB  OONSBKT  IS  GIYBN. 

1 228  a.  Introdaction. 
229-232.    In  General  in  Absence  of  Special  ReqoiremenU  of  Ltw* 
289-246.    Consent  in  Form  but  not  in  Fact. 
246-262.    Further  of  Consent  per  Verba  de  PrmmntL 
263-266.    Consent  per  Verba  de  FtOwro  cum  Copula, 
266, 266  a.  Consent  by  Habit  and  Bepnte. 

267.    Effect  of  Imperfect  Consent  of  Competent  Partiet. 

§  228  a.  How  Chapter  divided.  —  We  shall  consider,  I.  In  Gen- 
eral of  the  Methods  of  Consent  in  the  Absence  of  Special 
Requirements  of  Law ;  II.  Consent  in  Form  but  not  in  Fact ; 
III.  Further  of  the  Consent  per  Verba  de  Prcesenti ;  IV.  Con- 
sent per  Verba  de  Futuro  cum  Copula ;  V.  Consent  by  Habit 
and  Repute ;  V I.  The  Effect  of  Imperfect  Consent  of  Competent 
Parties. 

L  Jii  General  of  the  Methods  of  Consent  in  the  Absence  of  Speeuu 

Requirements  of  Law. 

§  229.  Any  Method.  —  Aside  from  formalities  which  in  some 
States  and  countries  must  attend  the  consent  to  make  a  marriage 
complete,  as  explained  in  the  next  chapter,  there  is  no  exclusive 
method  whereby  it  must  be  manifested.  Not  even  words  are  in 
all  circumstances  necessary.^  Or  it  is  sufficient  that  the  parties, 
in  language  mutually  understood,  or  by  any  thing  declaratory  of 
intention,  accept  of  each  other  as  husband  and  wife.^  Even,  as 
Swinburne  observes,  if  the  words  do  not  of  their  natural  mean- 
ing or  by  common  use  ^*  conclude  matrimony,"  yet,  if  the  parties 
intend  marriage,  and  their  intent  sufficiently  appears,  ^^  they  are 

1  Swinb.  Spousals,  2d  ed.  86,  308  et    Brown,  40  Missis.  867 ;  Rnndle  v.  Pegram, 
leq.;  Francis  v,  Brands,  81  6rat.283.         40  Missis.  761 ;  Forster  v,  Foniat,  Law 
s  1  Fras.  Dom.  Bel.  146;  Dickerson  v.    Rep.  2  H.  L.  Sc.  244. 
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inseparable  man  and  wife,  not  only  before  God,  but  also  before 
man."  i 

Oral  or  'Written  —  (Cohabiting).  —  The  consent  may  be  either 
oral  ^  or  written.  And  if,  except  as  is  pointed  out  in  the  next 
chapter,  the  parties  merely  live  together  as  husband  and  wife  for 
many  years,  and  there  is  no  ceremonjs  they  may  be  deemed  in 
law  to  be  married.^  In  Scotland,  the  chief  litigation  has  been 
where  the  consent  was  in  writing.^  The  simplest  form  of  writing 
is  sufficient.^ 

§  23(K  Marriages  hy  Letter :  — 

The  Principle.  —  The  principle  on  which  this  sort  of  marriage 
depends  is  stated  by  Swinburne  thus:  It  is  necessary  that  the 
two  *'  consents  concur  together  at  one  and  the  same  instant."  * 
But  though  ^^  some  good  distance  of  time  doth  pass  betwixt  the 
promise  of  the  one  and  of  the  other,  nevertheless  the  party  whose 
promise  is  past,  not  having  changed  his  or  her  mind,  but  perse- 
vering still  in  the  same  will  until  the  other  party  have  likewise 
promised,  the  contract  is  of  equal  force  as  if  they  had  both  con- 
sented together,  by  speaking  immediately  one  after  another."^ 
This  is  substantially  the  same  priuciple  which  governs  other  con- 
tracts by  letter.'    Still,  — 

Contrary  View.  —  Fraser,  while  admitting  that  many  among 
the  canonist  commentators  hold  it  competent  for  parties  to  inter- 
marry by  letter,  and  even  without  seeing  each  other,  deems  the 
weight  of  Scotch  authority  to  be  against  suoh  a  marriage.  He 
cites  Mr.  Clark's  testimony  to  the  Scotch  law  in  the  Dalrymple 
case,  that,  ^^  supposing  a  marriage  could  be  constituted  without 
either  ceremony  or  consummation,  and  by  mere  verbal  expressions 
of  consent,  yet,  if  the  words  are  not  used,  eo  intuitu^  of  making 
and  constituting  a  marriage  de  prcesenti^  they  are  inefiCectual ; 

^  Swinb.  SpouBaU,  2d  ed.  87 ;  Dicker-  Wjiche,  from  the  same  plete,  both  comet 

•on  V,  Brown,  gupra.  before  me,  and  declares  themBelTes  to  be 

*  1  Fras.  Dom.  Rel.  146.  both  single  persons,  and  Is  now  mareyed 
>  Hicks  V,  Cochran,  4  £dw.  Ch.  107.  bj'  the  way  of  thee  Church  of  Scotland, 

*  1  Fras.  Dom.  Rel.  147.  as  day  and  det  abuve  mentioned  by  me. 

*  lb.     Gtoetna    Green    Marriage. —  "David  M'Fab80V. 
The  following  (ib.  p.  148)  not  very  learned  C.  B.  Blount. 
production  illustrates  the  Gretna  Green  Elizth.  Am  Wtobb." 
marriages :—  •  gwinb.  Spouaals,  2d  ed.  166. 

"Gritnay  Green,  June  10th,  1786.  ^  Ib.   87,  88.    And  see  164  et  leq.; 

"This  is  to  sertfay  to  all  persons,  that  Clark  v. Field,  13  Vt  460. 
may  be  scumed,  that  Charles    Blount,         *  Bishop  Con.  §  176-184. 
from    Salisburey,    and    Elisbith    Ann 
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and  the  same  is  the  case  if  the  other  party  does  not  join  in  ex- 
pressing the  consent  to  marriage  de  prcesenti.  The  consent 
on  both  sides  ought  to  be  unequivocally  expressed,  and  at  the 
same  time."  ^  Also,  ^^  if  a  man  were  to  write  such  declarations 
as  those  referred  to,  and  were  to  send  them  to  a  woman  in  a  post 
letter,  this  would  not  constitute  a  marriage,  though  it  would 
afford  evidence  that  a  marriage  had  antecedently  been  consti- 
tuted." «    But  — 

§  231.  Observations  on  this  —  (True  Doctrine).  —  The  case  put 
b}  Mr.  Clark  is  the  mere  proposal  of  the  one  party,  not  accepted 
by  the  other ;  which,  by  universal  doctrine,  comes  short  of  a 
mutual  consent,  or  contract.  On  the  other  hand,  if  a  man  sends 
to  a  woman  an  offer  of  marriage  in  prcssenti^  in  terms  so  explicit 
as  to  exclude  the  interpretation  that  a  marriage  to  be  afterward 
celebrated  is  meant ;  and,  not  withdrawing  it,  receives  her 
answer  accepting  it ;  here  is  a  concurrent  consent,  at  the  samel 
instant,  of  the  two  minds  to  the  same  thing.  Lord  Henderland, 
a  Scotch  judge,  in  a  manuscript  case  also  cited  by  Fraser,  seems 
even  to  go  further.  The  letters,  he  said,  "  did  not,  indeed,  con- 
tain any  express  declaration  of  marriage  ;  but  they  could  not,  in 
common  sense,  be  attributed  to  any  purpose  but  that  of  intend- 
ing a  marriage,  and  what  difference  made  it  whether  a  person 
wrote,  'I  am  your  husband,'  or  signed  *your  husband,'  at  the 
bottom  of  the  letter.  The  cases  of  Arnot,  Loup,  McCarter,  Miss 
Murray,  were  all  cases  of  marriage  so  made.  It  signified  nothin^^ 
that  there  was  no  writing  on  her  side  ;  for  her  course  of  accept- 
ance  of  his  letters  would  hind  her."  •  Letters  may  be,  in  Eraser's 
opinion,  important  evidence  of  marriage ;  and  he  tells  us,  that, 
in  a  number  of  cases,  marriages  have  been  declared  chiefly 
on  them.^  By  Swinburne  it  is  broadly  laid  down,  that  this 
relation  may  be  entered  into  by  letter.*^  This,  therefore,  is 
at  least  the  better  common-law  doctrine;  and  we  may  doubt 
whether  Fraser  is  correct  in  his  interpretation  of  the  law  of 
Scotland. 

1  2  Hag.  Con.  App.  109.  taken  place ;  and  bo  the  letters  might  be 

*  2  Hag.  CotL  App.  106;  1  Fras.  Dom.  regarded  rather  as  evidencing  than  con- 
BeL  166|  166.  stituting  the  marriage. 

*  Inglis  9.  Robertson,  1  Fras.  Dom.         «  1  Fras.  Dom.  Bel.  156, 168. 

Bel.  157.  A.  D.  1786.    The  case  in  which         *  Swhib.  Spoasals,  2d  ed.  162,  181, 
these   observations    occurred,   however,    183. 
^as  one  wherein  copula   had  actuall/ 
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§  282.  In  Different  Conntrlee.  —  Plainly,  if  the  parties  are  in  dif- 
ferent countries,  to  make  a  marriage  by  letter  good  there  must 
be  no  impediment  to  the  particular  union,  or  to  the  contracting 
of  marriage  by  a  mere  mutual  consent,  by  the  laws  of  either 
country.  For,  as  there  can  be  no  husband  without  a  wife  or  wife 
without  a  husband,^  if  the  man  is  in  State  A.  where  this  sort  of 
marriage  would  ordinarily  be  held  good,  and  the  woman  is  in 
State  B.  where  it  would  be  deemed  a  mere  nullity,  the  courts  of 
A.  cannot  pronounce  the  man  to  be  married ;  because,  though  he 
has  gone  through  with  the  needful  form,  he  has  not,  in  fact,  pro- 
cured for  himself  a  wife,  the  tribunals  of  one  country  not  being 
competent  to  confer  the  marriage  status  on  a  person  in  another. 
Therefore,  in  a  Scotch  case  of  this  sort,  one  of  the  parties  having 
been  in  Fmnce,  where  informal  marriages  are  not,  as  in  Scotland, 
good,  the  court  denied  that  letters  could  make  them  husband  and 
wife.  And  the  Lord  President,  too  broadly  as  a  question  of  prin- 
ciple, observed :  "  I  can  find  no  authority  in  support  of  the  possi- 
bility of  a  marriage  where  one  of  the  parties  is  in  this  country  and 
the  other  is  out  of  it."  ^  This  view  does  not  militate  against  the 
general  ability  to  marry  by  letter. 

II.    Consent  in  Form  hut  not  in  Fact. 

§  283.  The  Prinoipies.  —  Two  principles  govern  this  sub-title ; 
namely,  first,  whatever  is  said  or  done,  matrimony  is  not  con- 
tracted unless  both  parties,  at  the  same  instant,  actually  intend 
it.^  One  of  Swinburne's  illustrations  of  this  occurs  where  words 
of  present  consent  ^^  are  uttered  in  jest  or  sport ;  for  such  wanton 
words  are  not  at  all  obligatory  in  so  serious  a  matter  as  matri- 
mony."^ But,  secondly,  this  principle  is  limited  by  another, 
which  is,  that,  if  one  party  employs  words  which  properly  import 
consent  to  present  marriage,  and  the  other,  not  incautiously  deem- 
ing them  to  be  serious,  concurs  in  the  apparent  present  consent, 
the  former  is  estopped  to  deny  what  the  words  import.  The 
marriage  is  good.*    To  illustrate,  — 

1  Ante,  §  123.  f erred  to;  Clark  v.  Field,  18  Vt.  400; 

*  Sassen  v.  CampbeU,  3  Scotch  Sen.  Browne  v,  BomB,  5  Scotch  Sesi.   Cas. 

Ca8.  new  ed.vlOS;  CampbeU  v.  Sassen,  2  2d  ser.  128S. 

WUs.  &  S.  309,  317.  «  Swinb.  Spousals,  106;  pott,  §  244^ 

)  Ante,  §  230;  1  Fras.  Dom.  Rel.  218.  244  a. 

And  see  ante,  §  216  and  places  there  re-  *  lb.  84 ;  Bobertson  v.  Stenart,  1  Scotch 
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§  234.  Another  Purpose  in  Both.  —  Iff  a  Scotch  case,  after  copula 
resulting  iu  pregnancy,  the  man  addressed  to  the  woman  a  letter 
in  these  words :  **  I  hereby  acknowledge  that  you  are  my  lawful 
wife ;  and  you  may  from  this  date  use  my  name,  though  for  par- 
ticular reasons  I  wish  our  marriage  kept  private  for  some  time." 
She  raised  against  him  a  declarator  of  marriage,  relying  on  this 
letter,  and  on  his  judicial  examination  in  the  case.  He  denied, 
in  the  examination,  matrimonial  consent,  and  said  the  letter  was 
given,  on  her  importunity,  simply  to  enable  her  to  obtain  admis- 
sion to  the  house  of  a  relative  for  lying-in  purposes.  The  com- 
missaries and  the  Court  of  Session  held  the  parties  married,  but 
the  House  of  Lords  reversed  the  decision.  In  the  latter  it  was 
deemed,  that  the  letter,  as  explained  by  the  examination,  appeared 
neither  to  have  been  given  by  him  nor  accepted  by  her,  nor  un- 
derstood by  either,  "as  a  declaration  of  the  truth,  but  merely  as 
a  color  to  serve  another  and  a  different  purpose,  which  had  been 
mutually  concocted  between  them,  the  other  circumstances  of  the 
case  concurring  to  prove  the  same  thing.'*  ^     Again,  — 

§  235.  Not  meant  to  be  fined.  —  In  another  case,  a  well-to-do 
farmer's  daughter  received  the  addresses  of  a  man  of  equal  rank, 
but  bankrupt  by  his  own  extravagance,  for  which  reason  he  was 
unacceptable  to  her  relatives.  He  drew  the  following  writing, 
which  she,  copying,  delivered  to  him,  and  took  from  him  another 
in  corresponding  terms :  "  I  hereby  solemnly  declare  you,  Patrick 
Taylor  of  Birkenshaw,  my  just  and  lawful  husband,  and  remain 
your  affectionate  wife,  Agnes  Kello."  Her  judicial  declaration 
disclosed,  that  she  did  not  consider  this  a  final  agreement,  and 
that  the  man  was  not  to  use  it  without  her  consent.  There  was 
no  evidence  of  conctibitua  following  or  preceding  this  transaction. 
The  girl's  mother,  on  discovering  what  had  been  done,  requested 
him  to  surrender  the  writing,  but  he  refused.  During  the  next 
year  he  continued  his  visits  at  her  house ;  and,  at  length,  procla- 
mation of  banns  was  consented  to,  and  twice  made ;  but,  before 


Sees.  Cas.  4th  ser.  582,  63S.  Swinburne, 
at  the  place  ju8t  cited,  deems  that  thig 
does  not  create  a  marriage  "  before  God  " ; 
because  "  lie  which  is  the  searcher  of  the 
lieart  doth  well  know  their  deceit  and  de- 
fect of  mutual  consent."  But "  man  can- 
not otherwise  judge  of  men's  meanings 
than  by  their  sayings."  The  terrestrial 
part  of  this  doctrine  is  that  of  estoppel. 


Bishop  Con.  127,  129.    See  post,  §  237, 
2dS. 

1  Mclnnes  v.  More  Ferg.  Consist 
Law,  Rep.  83,  1  Fras.  Dom.  Rel.  213; 
B.  o.  in  Dalrymple  t^.  Dairy mple,  2  Hag. 
Con.  64, 101,  4  £ng.  £c.  486,  606.  For 
similar  facts  and  the  same  result,  see 
Grant  v.  Mennons,  Ferg.  Consist.  Law, 
App.  110. 
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the  third  time,  it  was  stopped  by  her  or  her  relatives.  Daring  the 
succeeding  two  years  their  meetings  became  infrequent,  and  iii 
the  two  years  still  following  they  ceased.  At  the  end  of  these  fire 
years  from  the  interchange  of  the  writing,  on  the  woman  being 
about  to  be  married  to  another  man,  he  instituted  his  action  of 
declarator  of  marriage.  The  commissaries  affirmed  the  marriage ; 
the  Court  of  Session  sustained  their  judgment ;  but  the  House  of 
Lords  overruled  it,  as  in  the  last  case,  and  for  substantially  the 
same  reason.  They  held,  ^^  that  the  two  letters  insisted  upon  in 
this  process,  signed  by  the  parties  respectively,  and  mutually  ex- 
changed, were  not  intended  by  either,  or  understood  by  the  other, 
as  a  final  agreement ;  nor  was  it  intended  or  understood  that  they 
had  thereby  contracted  the  state  of  matrimony,  or  the  relation  of 
husband  and  wife,  from  the  date  thereof;  on  the  contrary,  it  was 
expressly  agreed  that  the  same  should  be  delivered  up,  if,  the 
purpose  they  were  calculated  to  serve  proving  unattainable,  such 
delivery  should  be  demanded ;  which  last-mentioned  agreement 
is  further  proved  by  the  whole  and  uniform  subsequent  conduct 
of  both  parties."  *    So,  — 

§  236.  CoUateral  Object  meant  —  Where  the  man,  in  a  letter  of 
attorney  to  the  woman,  acknowledged  and  declared  her  to  be  his 
wife,  —  not,  as  it  appeared,  with  the  intent  in  either  to  enter  into 
marriage,  but  to  enable  her  the  better  to  carry  out  certain  con- 
templated objects,  —  the  transaction  was  held  not  to  constitute 
marriage.^  And  where,  in  writing,  the  man  stated  that  the 
woman  was  his  wife,  merely  to  enable  him,  by  deceiving  others, 
to  avoid  forming  a  matrimonial  connection  with  another  woman, 
the  parties  were  adjudged  not  to  be  married.'    Even,  — 

§  287.  One  Party  not  meaning  Marriage  —  (Non-Consummation}, 
—  By  the  modem  Scotch  rules,  however  it  may  have  been  with 
the  ancient,  and  by  just  principle  in  our  own  law,  if  no  copula  has 
followed  words  distinctly  importing  matrimony,*  yet  one  only  of 
the  parties  did  not  mean  marriage,  the  doctrine  of  estoppel  ^  is 
inapplicable,  and  the  parties  are  not  made  husband  and  wife. 
*'  The  ruling  principle,*'  said  the  Lord  Justice-Clerk,  ^^  as  to  the 
constitution  of  marriage,  is,  that  it  is  a  mutual  contract,  —  a  con- 

1  Tajlor  9.  Kello,  1  Fras.  Dom.  Rel.'        *  Stewart  o.  Menziet,  2  Rob.  Ap.  Cas. 

214,  215  and  note ;  reversed  ▲.  d.  1787.  647 ;  1  Fras.  Dom.  Rel.  216. 
Also  in  Dalrjmple  o.  Dalrymple,  2  Hag.         ^  Ante,  §  166,  169  et  seq.  and  placet 

Con.  5t,  04,  4  Eng.  Ec.  486.  603.  there  referred  to. 

s  Campbell  c.  Sassen,  2  Wils.  &  S.  909.         *  Ante,  §  283  and  note. 

196 


CHAP.  Xm.]  HOW  C0N8SNT  GIYBN.  §  238 

flensual  contract,  —  to  the  formation  of  which  the  consent  of  both 
parties  must  be  really,  deliberately,  definitively,  and  irrevocably 
given.  ...  It  would  be,  indeed,  a  most  extraordinary  practical 
view  of  the  consensual  contract  of  marriage  to  hold,  that,  in  re- 
spect of  the  mere  words  of  writings,  not  followed  by  any  of  the 
consequents  of  marriage,  the  parties  were  really  and  irrevocably 
married,  although  it  should  be  proved,  beyond  the  reach  of  cavil, 
that  the  consent  of  the  lady  to  real  marriage  was  not  given  by 
the  words  of  the  wilting,  and  that  she  did  not  intend  to  consent 
to  be  niamed,  and  never  so  understood  the  paper  she  signed. 
That  would  be  an  extraordinary  r^ult."  ^    And,  — 

Evidauoe  beyond  Writing;.  —  In  another  case,  also  of  non-con- 
summation,  it  was  further  laid  down  that  the  intent  to  marry 
must,  under  this  class  of  facts,  be  shown  by  evidence  beyond  the 
writing,  however  clear  its  words  are  in  themselves.*    But,  — 

§  288.  After  Public  Solemnisation.  —  In  regular  marriage,  espe- 
cially when  publicly  solemnized  under  formalities  prescribed  by 
law,  the  iiile  may  be  different.^    And,  — 

Estoppel  after  Consummation.  —  After  copula,  whether  the  mar- 
riage was  formal  or  informal,  the  rule  is  undoubtedly  different,  as 
already  explained.^  For  one  who  has  caused  the  other  to  partici- 
pate in  what  marriage  alone  justifies,  under  the  pretence  not  in- 
cautiously believed  that  he  means  and  did  mean  marriage,  is 
barred  by  the  rule  of  estoppel,  embodying  a  principle  of  elemental 
justice,  to  set  up  a  fraudulent  intent  in  place  of  the  apparent  one« 
by  denying  that  he  meant  what  he  said  and  did.^    But,  — 

Informed  and  no  Copula,  distinguished  from  Consummated.  — Where 
there  were  informal  writings  only,  and  there  was  no  entering  on 
what  marriage  alone  justifies,  no  principle  appears  to  exclude  evi- 
dence of  what  the  parties  really  meant.^  And  only  this  was  done 
in  the  Scotch  cases  before  mentioned.^ 


1  Lockjer  9.  Sinclair,  8  Scotch  Sess.  Jewell  p.  Jewell,  1  How.  U.  8.  219 ;  1 

Cat.  2d  ser.  682,  606,  SOd.  And  lee  Camp-  Qreenl.  £f.  |  284. 
beU  r.  SasMii,  2  Wils.  &  8.  309,  319.  ^  In  Stewart  p.  Mendes,  2  Bob.  Ap. 

^  Lockyer  v.  Sinclair,  supra.  Cat.  647,  692,  Lord  Cottenham  observed: 

*  Post,  S  239.  241,  243.  "  The  cases  of  Kennedy  r.  Campbell,  in 

*  Ante,  §  23a  8  Wils.  &  8. 136,  note ;  Mclnness  v,  Moir, 

*  n>.;  Bishop  Con.  {  127,  134,  137;  Ferg.  Consist  Law,  App.  126,  128;  Tay^ 
Robertson  v.  Steuart,  1  Scotch  Sess.  lor  r.  Kello,  Mor.  Diet.  12687 ;  Grant  v. 
Gas.  4th  ser.  632;  Bell  v.  Graham,  13  Mennons,  Ferg.  Consist.  Law,  App.  110^ 
Moore  P.  C.  242.  and  many  other  cases,  prove,  what  in- 

*  Armstrong  p.  M'Ghee,  Addison,  261 ;  deed  required  no  such  proof,  that  to  coi^ 
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§  239.  ZK>rd  Stowell's  Views.  —  Lord  Stowell  expressed,  in  tba 
Dalrymple  case,  some  views  too  important  to  be  overlooked; 
though  they  have  been  in  part  disapproved  in  the  Scotch  court.^ 
Speaking  of  the  matrimonial  consent  under  the  Scotch  law,  he  ob- 
served :  ^^  It  is  said  that  it  must  be  serious  ;  so  surely  must  be  all 
contracts ;  they  must  not  be  the  sport  of  an  idle  hour,  mere  mat- 
ters of  pleasantry  and  badinage,  never  intended  by  the  parties  to 
have  any  serious  effect  whatever ;  at  the  same  time,  it  is  to  be 
presumed  that  serious  expressions,  applied  to  contracts  of  so 
serious  a  nature  as  the  disposal  of  a  man  or  woman  for  life,  have 
a  serious  import.  It  is  not  t^  be  presumed,  a  priori^  that  a  man 
is  sporting  with  such  dangerous  playthings  as  marriage  engage- 
ments. Again,  it  is  said,  that  the  animus  eantraTientium  must  be 
regarded.  Is  that  peculiar  to  the  marriage  contract?  It  is  in 
the  intention  of  the  parties  that  the  substance  of  every  species  of 
contract  subsists,  and  what  is  beyond  or  adverse  to  their  intent 
does  not  belong  to  the  contract.  But  then  that  intention  is  to 
be  collected  (primarily  at  leasts  from  the  words  in  which  it  is 
expressed ;  and,  in  some  systems  of  law,  as  in  our  own,  it  is  pretty 
exclusively  so  to  be  collected.  You  are  not  to  travel  out  of  the 
intention  expressed  by  the  words,  to  substitute  an  intention  totally 
different,  and  possibly  inconsistent  with  the  words.  B}^  the  mat- 
rimonial law  of  Scotland,  a  latitude  is  allowed  which  to  us  (if  we 
had  any  right  to  exercise  a  judgment  of  the  institutions  of  other 
countries  with  which  they  are  well  satisfied)  might  appear  some- 
what hazardous,  of  substituting  another  serious  intention  than  that 
which  the  words  express,  to  be  proved  by  evidence  extrinsic,  and 
totally,  as  we  phrase  it,  dehors  the  instrument.  This  latitude  is 
indulged  in  Scotland  to  a  very  great  degree  indeed,  according  to 
Mr.  Erskine.  In  all  other  countries,  a  solemn  marriage  in  facie 
Ecclesioe  facit  fdem^  the  parties  are  concluded  to  mean  seriously, 
and  deliberately,  and  intentionally,  what  they  have  avowed  in  the 
presence  of  God  and  man,  under  all  the  sanctions  of  religion  and 
of  law ;  not  so  in  Scotland,  where  all  this  may  pass,  as  Mr.  Ers- 


stitQte  a  contract  of  marriage  there  most 
be  contracting  parties,  and  that  the  ex- 
pressions used,  though  of  themselves  suf- 
ficient words  of  contract,  are  of  no  avail 
if  not  intended  by  the  parties  to  have 
that  effect,  but  are  used  for  some  collat- 
eral purpose.  This  in  no  respect  in- 
fringes upon  the  principle  of  not  constm- 
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ing  a  written  contract  by  extrinsic  evi- 
dence of  intention ;  the  question  being, 
not  what  the  written  contract  imports, 
but  whether  it  is  to  be  treated  as  a  coo- 
tract  at  all." 

1  Lockyer  i^.  Sinclair,  8  Scotch  Sess. 
Cas.  2d  ser.  582,  disapproving  the  doctrine 
of  theconriadingpartof  the  next  section. 
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kine  relates,  and  yet  the  parties  are  at  liberty  to  show,  that,  by 
virtue  of  a  private  understanding  between  themselves,  all  this  is 
a  mere  imposition  and  mockery,  without  being  entitled  to  any 
effect  whatever. 

§  240.  ConUnnod  —  One  of  tbe  PartlM.  —  ^'  But,"  continues  the 
learned  judge,  '*  be  the  law  so,  still,  it  lies  upon  the  party  who 
impeaches  the  intention  expressed  by  the  words  to  answer  two 
demands,  which  the  law,  I  conceive,  must  be  presumed  to  make 
upon  him :  fii-st,  he  must  assign  and  prove  some  other  intention  ; 
and,  secondly,  he  must  also  prove  that  the  intention  so  alleged  by 
him  was  fully  understood  by  the  other  party  to  the  contract  at  the 
time  it  was  entered  into.  For  surely  it  cannot  be  represented  as 
the  law  of  any  civilized  country,  that  in  such  a  transaction  a  man 
shall  use  serious  words,  expressive  of  serious  intentions,  and  shall 
yet  be  afterwards  at  liberty  to  aver  a  private  intention,  reserved 
in  his  own  breast,  to  avoid  a  contract  which  was  differently  un- 
derstood by  the  party  with  whom  he  contracted.^  I  presume, 
therefore,  that  what  is  said  by  Mr.  Cragie  can  have  no  such  mean- 
ing, '  that,  if  there  is  reason  to  conclude,  from  the  expressions 
used,  that  both  or  either  of  the  parties  did  not  understand  that 
they  were  truly  man  and  wife,  it  would  enter  into  the  question, 
whether  married  or  not ; '  because  this  would  open  a  door  to  frauds, 
which  the  justice,  and  humanity,  and  policy  of  all  law  must  be 
anxious  to  keep  shut."  ^ 

§  241.  Further  of  Formal  Marriage.  —  The  words  of  Erskine,  to 
which  Lord  Stowell  probably  refers  in  the  foregoing  extract,  are : 
^' As  marriage  in  facie  Ecclence^  by  the  law  of  Scotland,  is  neither 
a  sacrament  nor  a  necessary  ceremony  to  constitute  the  matrimo- 
nial union,  cases  might  occur  where  a  marriage  by  a  clergyman 
might  be  insufficient,  from  its  being  proved  that,  anterior  to  the 
celebration,  the  parties  had  interchanged  written  declarations  that 
the  ceremony  was  to  be  effected  for  a  totally  different  purpose, 
and  should  not  be  binding  upon  either  of  them.     But  the  respon- 

^  Ante,  §  238.  connected  from  the  rest,  might  lead  us  to 

*  Dalrymple  tf.    Dalrymple,  2    Hag.  suppose  tlie  learned  judge  orerlooked  Ui« 

Con.  54,  106,  4  £ng.  £c  486,  608,  609.  distinction   between   marriage  followed 

And  see  Cunninghams  v.  Cunninghams,  and  not  followed  bj  copula,  should  bear 

2  Dow,  482,  486 ;  Lords  Brougham  and  in  mind  that,  in  the  facts  of  the  case, 

Campbell  in  Hamilton  v,  Hamilton,  0  CI.  with  reference  to  which  his  words  were 

&F.  827,348,862;  Swinb.  Spousals,  84,  spoken   (ante,    §   63),  there   had   been 

87.    The   reader,   fully    to   understand  copula, 
these  passages,  which,  appearing  thus  dia- 
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dent  conceives,  that  to  take  off  the  effect  of  a  written  consent  de 
prcBsenti^  or  a  promise  of  marriage  followed  by  a  copula,  will  re- 
quire the  most  clear  and  decisive  facts  applicable  to  both  the  par- 
ties, sufficient  to  show  that  the  written  declaration  or  promise  was 
given  for  a  purpose  different  from  that  of  contracting  marriage, 
and  a  proof  of  those  facts  by  the  most  unexceptionable  evidence.'** 
Professor  More,  in  his  Notes  on  Stair,  says,  that  "  the  most  formal 
acknowledgment  of  marriage,  even  though  made  in  facie  JEcdesuB^ 
will  be  of  no  avail,  if  it  shall  appear  that  such  was  not  the  true 
intention  of  the  parties."^  But  Mr.  Fraser  shows,  that  none  of 
the  cases  cited  by  him  support  this  proposition,  as  to  marriage  in 
facie  Ecclenoe;  and  that,  though  the  question  has  been  mooted, 
and  opposite  opinions  have  been  expressed  upon  it,  by  Scotch 
lawyers,  it  remains  undecided  in  Scotland.^ 

§  242.  Informal  —  As  to  informal  marriages,  with  and  without 
copula,  the  doctrines  and  distinctions  explained  in  the  foregoing 
sections  are,  the  cautious  reader  will  perceive*  in  harmony  with 
those  which  pervade  our  common  law  as  applied  to  other  things. 
And  if  Lord  Stowell  had  not  been  speaking,  in  the  above  pas- 
sages, to  facts  which  disclosed  copula,^  we  should  deem  his  words 
inaccurate ;  yet  probably  they  are  not  greatly  so  when  interpreted 
by  the  facts  which  were  in  controversy.  Nor  are  our  own  expo- 
sitions to  be  regarded  as  not  of  our  own  common  law  because 
derived  chiefly  from  Scotch  authorities ;  for  plainly  the  House  of 
Lords,  in  such  cases  as  Mclnnes  v.  More,  and  Taylor  v.  Kello,^ 
though  proceeding  accoi-ding  to  Scotch  law,^  could  not  have  sup- 
posed themselves  to  be  overruling  the  decisions  of  the  highest 
tribunal  of  Scotland  by  the  introduction  of  a  principle  foreign  to 
the  law  of  England. 

§  243.  Formal,  again.  —  The  case  of  a  public  formal  marriage, 
and  no  copula,'  would  seem  to  present  the  greatest  difficulties. 
On  the  one  hand  it  is  said,  that  '^  there  are  other  parties  concerned 
in  the  marriage  besides  the  parties  themselves.  It  produces  a 
new  status  of  the  parties  in  society,  the  creation  and  nature  of 
which  is  Juris  publici.  And  if  the  requisites  to  create  this  status 
have  once  occurred,  the  relations  consequent  on  it  immediately 

>  2  Hag.  Con.  App.  26.  •  Ante,  §  2d4, 286. 

*  More'B  Notes,  p.  xiy.  *  Warrender  v.  Warrender,  2  CL  4  F. 

•  1  Fras.  Dom.  Rel.  217-221.  488,  661,  667. 

«  Ante,  f  240,  note.  7  Ante,§  28& 
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take  place,  whatever  latent  purposes  one  or  both  of  the  parties 
have  entertained.''  ^  On  the  other  hand  it  is  urged,  and  on  this 
reasoning  some  of  the  Scotch  decisions  proceed,  that,  admitting 
the  evils  of  the  parties'  imposture,  the  proper  remedy  is  not  to 
repay  imposture  by  fiction,  and  to  enforce  a  consensual  contract* 
upon  persons  not  in  fact  consenting ;  that  the  imposture,  though 
profligate  and  pernicious,  is  of  the  same  description  with  many 
others  for  which  the  law  has  no  remedy,  as  where  a  man  imposes 
his  bastard  on  society  as  his  lawful  child.^  And  certainly  it 
would  be  a  marked  exception  to  the  general  rules,  to  compel 
pei*sons  to  assume  the  status  of  marriage,  and  the  civil  duties  of 
husband  and  wife,  against  their  will,  as  a  punishment  either  for 
trifling  with  the  forms  of  matrimony,  or  for  any  other  blamewor- 
thy conduct.*  Yet  there  must  be  a  point  here  beyond  which 
frivolit}'  cannot  go.  Within  the  reasoning  governing  this  sort  of 
question  are  — 

§  244.  Mock  Marriages.  —  Plainly  enough,  if  the  parties,  the 
spectators,  and  the  officiating  person  all  understand  a  marriage 
ceremony  to  be  a  farce,  performed  for  amusement  and  not  tQ 
create  matrimony,  it  is  without  effect.  The  case  would  be  withiu 
a  doctrine  already  quoted  from  Swinburne,^  and  not  adverse  to 
any  decision  or  dictum  claimed  by  anybody  to  be  sound.  The 
difficulties  arise  where  the  marriage  is  formal,  and  only  a  part  of 
these  elements  concur. 

§  244  a.  Continaed.  —  A  well-considered  New  Jersey  case  lays 
down  the  doctrine,  that  intention  is  an  essential  ingredient  in  the 
contract  of  present  marriage,  the  same  as  in  every  other  contract. 
Consequently  a  marriage  ceremony  which  is  gone  through  with 
in  jest  does  not  make  the  parties  husband  and  wife ;  nor  is  it 
otherwise  even  though  conducted  by  a  proper  official  person,  and 
he  is  in  doubt  whether  the  parties  are  in  earnest  or  not.  Said 
Chancellor  Green:  "Mere  words,  without  any  intention  corre- 
sponding to  them,  will  not  make  a  marriage  or  any  other  civil 
contract.  But  the  words  are  the  evidence  of  such  intention ;  and, 
if  once  exchanged,  it  must  be  clearly  shown  that  both  parties  in« 
tended  and  understood  jthat  they  were  not  to  have  effect.  In  thiy 
case,  the  evidence  is  clear  that  no  marriage  was  intended  by  either 

1  Lord  Meadowbank,  Ferg.  Consist         *  Clark  v.  Field,  13  Vt.  400.    And 
Law,  App.  124.  Feat's  Case,  2  Lewin,  288. 

s  1  Fras.  Dom.  Bel  220.  .  «  Ante,  §  23a 
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party ;  that  it  was  a  mere  jest  got  up  in  the  exuberance  of  spirits 
to  amuse  the  company  and  themselves.  If  this  is  so,  there  was 
no  marriage."  ^ 

§.  245.  Intent  to  make  Betrothal  binding.  —  The  following  are  the 
facts  of  a  case  once  adjudged  by  the  Vice-Chancellor  of  New  York : 
A  man  twenty-three  years  of  age  paid  his  addresses  to  a  girl  of 
sixteen,  and  the  two  became  mutually  attached.  Her  parents,  to 
withdraw  her  from  his  attentions,  were  about  removing  her  away, 
when  he,  fearing  he  should  lose  her,  induced  her  to  go  with  him 
to  a  clergyman's  house  and  be  married ;  which  was  done,  with 
the  concurrent  understanding  that  the  ceremony  should  not  be 
binding  as  marriage,  but  only  as  strengthening  their  mutual  en- 
gagement of  future  marriage.  On  their  way  to  the  clergyman's 
house,  he  asserted  that  the  marriage  should  be  mere  form  ;  that 
they  were  not  to  be  husband  and  wife  for  two  yeare ;  nor  then, 
until  the  parents'  consent  was  obtained,  and  the  ceremony  per- 
formed anew.  There  was  no  consummation,  and  a  day  or  two 
afterward  the  girl  told  her  parents  of  her  imprudence.  Opposi- 
ts^on  arose  on  their  part ;  then  she  lost  her  affection  for  him ;  and 
he  claimed  that  this  was  a  valid  marriage.  Suit  was  brought  on 
her  behalf  to  have  it  declared  null,  and  a  decree  was  entered  ac- 
cordingly.^ This  case  has  some  of  the  elements  of  fraud.  Still 
it  is  apparently  immaterial  whether  he  intended  when  the  cere- 
mony was  performed  to  rely  on  it  afterward  as  a  marriage,  or 
whether  this  intent  was  an  after-thought.  The  decision  accords 
with  the  Scotch  doctrine  as  to  consent  in  form,  given  to  accom* 
plish  a  collateral  purpose.^ 

III.  Further  of  the  Consent  per  Verba  de  PrcBsenti. 

§  246.  Three  Forma  of  Consent  —  are  spoken  of  in  the  books, 
namely;  consent  per  verba  de  prcesenti^  consent  per  verba  de 
futuro  cum  copula^  and  consent  by  habit  and  repute.     But,  — 

All  truly  de  PraMentL  —  Strictly  and  philosophically  the  last  two 
are  only  special  manifestations  of  the  first  one ;  a  further  consid- 
eration whereof  is  for  the  present  sub-title. 


1  McClurg  9.  Terry,  6  C.  E.  Green,  226,  see  Mount  HoUy  v,  Andoyer,  11  Yt  226 ; 

227.  Clark  p.  Field,  13  Yt  460;  Barnes  v. 

s  Robertson  v,  Cowdiy,  2  West.  Law  Wyethe,  28  Yt.  41. 
Jour.  101, 1  S.  W.  Law  Jour.  167.    And         *  Ante,  §  234, 236. 
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§  247.  Conaent  and  Proof  thereof  dieUngnlBhed.  —  There  is  a  dis* 
tinction  between  the  consent  itself  and  the  surrounding  indica- 
tions, or  proofs,  of  it.^    To  illustrate,  — 

Lack  of  Mutuality  enpplied  by  Presamption.  —  While  a  man  was 
cohabiting  with  a  woman  who  had  borne  him  children,  he,  with 
her  knowledge,  wrote  and  committed  to  his  agent,  under  an  in« 
junction  of  secrecy,  a  letter  declaring  her  to  be  his  wife.  After- 
ward, on  his  death-bed,  he  spoke  to  her  of  this  letter.  And  it 
was  held,  that  his  agent  might  be  regarded  as  her  agent  also ; 
and,  under  all  the  circumstances,  the  cohabitation  continuing  for 
years  after  the  letter  was  written,  a  mutual  consent  would  be 
inferred.^  Her  joining  with  him  in  the  mari-iage  promise,  though 
not  expressly  shown,  was  presumed  from  the  circumstances.' 
But,  — 

§  248.  Room,  or  not,  for  Presamption.  —  Where  all  the  facts  are 
covered  by  the  direct  proofs,  and  there  is  no  room  to  presume 
others,  they  will  be  held  to  constitute  marriage  only  when  they 
disclose  a  concurring  consent  to  it,  by  the  two  minds,  at  the  same 
instant,  as  already  explained.^  This  is  illustrated  in  the  follow* 
ing  case,  whether  we  accept  its  conclusion  as  sound  or  not.  In 
the  words  of  Tilghman,  C.  J. :  "  The  defendant  pleaded  that  he 
was  married  to  the  plaintiff,  on  which  issue  was  joined,  and  it 
was  objected  that  the  judge  ought  to  have  directed  the  jury  that 
the  evidence  proved  the  marriage.  The  judge  laid  down  the  law 
correctly.  Ho  told  the  jury,  that  mai*riage  was  a  civil  contract, 
which  might  be  completed  by  any  words  in  the  present  time, 
without  regard  to  form.  He  told  them  also,  that,  in  his  opinion, 
the  words  proved  did  not  constitute  a  marriage ;  and  in  this 
I  agree  with  him.  The  plaintiff  and  defendant  came  to  their 
lawyer,  Mr.  Watts,  on  business,  without  any  intention  of  marry- 
ing. They  had  long  lived  in  an  adulterous  intercourse,  although 
they  considered  themselves  as  lawfully  married.  In  fact  they 
had  entered  into  a  marriage  contract,  which  was  void  because  the 
defendant  had  a  former  wife  living,  from  whom  he  had  been 
separated  by  consent,  but  not  legally.     Some  time  before  the 

1  See  Campbell  v.  Honyman,  6  Wili.  Wothenpoon,  11  Scotch  Seu.  Cm.  3d 
ft  S.  02.  ser.  884. 

*  Hamilton  r.  Hamilton,  1  Bell  Ap.  ■  See  Hntton  v.  Mansell,  Holt,  468; 
Cas.  786,  0  CI.  &  F.  827 ;  1  Fras.  Dom.  Fonter  v.  Fonter,  Law  Bep.  2  H.  L.  8c. 
Bel.  160.     Compare    with    Surtees    v.    244. 

«  Ante,  f  230. 
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parties  came  to  Mr.  Watts  a  legal  divorce  had  been  pronounced, 
and  Mr.  Watts  advised  them  to  celebrate  a  new  marriage.  The 
defendant  said :  *  I  take  you  (the  plaintiff)  for  my  wife ; '  and 
tlie  plaintiff,  being  told  that  if  she  would  say  the  same  thing  the 
marriage  would  be  complete,  answered :  *  To  be  sure  he  is  my 
husband,  good  enough.'  Now  these  words  of  the  woman  do  not 
constitute  a  present  contract,  but  allude  to  the  past  contract, 
which  she  always  asserted  to  be  a  lawful  marriage.  Mr.  Watts 
advised  them  to  repeat  the  marriage  in  a  solemn  manner  before  a 
clergyman,  which  was  never  done.  So  that,  under  all  the  cir- 
cumstances, it  appears  to  me  that  what  was  done  was  too  slight 
and  too  equivocal  to  establish  a  marriage.^' '  If  we  assume,  with 
the  court,  that  what  was  done  in  the  presence  of  Mr.  Watts  did 
not  alone  constitute  marriage,  still  we  may  doubt  whether  the 
combined  facts  would  not  have  amply  justified  the  jury  in  finding 
that,  at  some  time,  the  two  wills  did,  when  there  was  no  impedi- 
ment, concur  in  present  matrimony ;  this  being  the  only  fact 
essential  to  rendering  the  parties  husband  and  wife.  When  per- 
sons capable  of  intermarrying  cohabit  in  the  way  of  marriage,  all 
the  presumptions  are,  that,  in  fact,  they  are  married.*  Nor  yet 
would  it  be  a  forced  construction  to  consider  the  words  of  the 
woman,  in  the  presence  of  Mr.  Watts,  an  affirmative  response  to 
those  of  the  man.     Moreover,  — 

Impediment  to  Desired  Marriage  removed.  —  Where  parties  are 
living  together  wishing  and  believing  themselves  to  be  husband 
and  wife,  if  an  impediment  of  to-day  prevents  the  legal  status 
from  being  superinduced  thereby,  and  to-morrow  the  impediment 
is  removed,  there  is  reason  to  hold  that  the  status  uprises  as  the 
impediment  sinks.^  This  observation  applies  only  to  a  case 
where  marriage  may  be  constituted  by  consent  alone,  and  where 
in  fact  the  parties  both  desire  marriage  and  are  still  cohabiting 
while  the  impediment  is  not  subsisting. 

§  249.    Something  after  Consent  before  Marriage.  —  The  consent, 

to  constitute  marriage,  must  not  be  attended  by  an  agreement 

^  Hantz  V.  Sealy,  6  BInn.  405.  the  marriage  as  far  as  she  was  able.    At 

s  Ante,  §  13;  post,  §  434, 443, 457-469.  to  which,  also,  see  Estate  of  Beverson* 

It  18  fair  to  saj,  on  the  other  hand,  of  the  47  CaL  621. 

case  under  criticism,  that  the  woman,  in         '  See  post,  the  chapter  commencing 

bringing  her  suit  against  the  man,  showed  §  603;  The  State  v.  Worthingham,  23  Minn. 

her  own  intent  then  to  be,  not  to  be  con-  623;  De  Thoren  v,  Attomoy  General,  1 

■idered  his  wife;   disaffirming  thereby  Ap.  Cas<-080. 
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that  some  intervening  thing  shall  be  done  before  the  marriage 
takes  effect ;  as,  that  it  be  publicly  solemnized.^  The  question 
in  a  case  of  this  sort  is,  whether  the  qualifying  matter  was  meant 
to  delay  the  nuptials,* or  was  introduced  for  some  other  purpose ; 
as,  to  satisfy  scruples,  or  for  appearance  and  good  order.  To 
illustrate :  in  Scotland,  a  woman  who  had  been  delivered  of  a 
bastard  child  went  to  the  putative  father  and  threatened  to 
destroy  herself  if  he  did  not  give  her  a  line  acknowledging  her  to 
be  his  wife.  He  gave  her  the  following :  "  My  dear,  as  a  full 
testimony  of  my  regard  and  affection  for  you,  I  hereby  agree  and 
bind  myself  to  be  your  real  husband  in  all  senses  of  the  word, 
and  expects  only  the  common  ceremony  of  the  outward  rule  of 
marriage,  and  ...  I  do  hereby  bind  and  oblige  myself  to  accept 
of  you  as  my  lawful  wife,  and  is  ready  and  willing  to  accept  of 
the  common  rite  here  put  in  execution  in  a  public  manner ;  or,  if 
that  cannot  be  conveniently  done,  suiting  to  all  parties,  I  am 
agreeable  to  accept  to  any  measure  you  think  proper  yourself,  so 
as  we  may  be  united  together  in  marriage.  To  this  I  sign  my 
name  as  your  real  husband.'^  It  appeared  from  his  judicial 
examination,  that  he  understood  himself  bound  by  this  declara- 
tion, and  not  at  liberty  to  marry  another ;  and  that  he  had  no 
doubt  the  woman,  when  she  received  it,  understood  herself  to  be 
bound  in  like  manner.  Connecting  this  admission  with  the  writ- 
ing itself,  the  court  pronounced  for  the  marriage.^  So  where  the 
man,  besides  introducing  the  woman  to  respectable  people  as  his 
wife,  wrote  and  subscribed  the  following,  which  he  gave  her : 
*'I  Her  by  aknolidg  and  own  that  I  am  maryed  to  Elspeth 
Curriaa,  as  soon  as  I  got  all  things  put  to  rights,  or  my  affairs 
are  that  I  am  not  to  see  you  in  no  ways  distress,  until  that  I 
proved  [provide]  for  you,  which  I  hop  will  not  be  long.  This  is 
all  from  your's,  David  TurnbuU,"  —  the  majority  of  the  court 
were  of  opinion,  that  a  clear  acknowledgment  de  prcesentt  was 
contained  in  the  opening  words  of  the  writing,  and  that  the 
sequel,  though  somewhat  confused,  was  a  statement  of  his  rea- 
sons for  delaying  to  take  her  home  as  his  wife,  and  a  promise  to 
provide  for  her  in  the  mean  time.     The  case,  however,  con- 

1  Lord  Broagham,  in  Reg.  v,  Millis,  10    Menzies,  2  Bob.  Ap.  Gas.  647, 501 ;  Clark 
a.  ft  F.  684,  708,  790 ;  Lord  CampbeU,    v.  Field,  13  Vt  400. 
ib.  p.  748,  783,  797.    And  see  Stewart  v.         >  Edmeston    o.    Cochrane,    1    Fraa. 

Dom.  Bel.  163. 

205 


§251  HABBIAGB  BIPERFEGTLY  COKSTITITTBD.      [BOOK  m. 

tained  also  other  evidence  sufficient  to  establish  the  marriage ; 
namely,  oral  acknowledgments  followed  by  copula.^  On  the 
other  hand,  — 

§  249  a.  Contdnned.  —  In  Alabama,  on  a  question  of  the  com- 
petency of  the  woman  as  a  witness  upon  the  trial  of  the  man  for 
murder,  she  said,  on  her  voir' dire^  that  the  two  had  agreed  to 
intermarry,  that  he  told  her  he  could  not  then  get  a  marriage 
license  because  *^  all  the  old  licenses  had  run  out ; "  but,  ^^  as 
soon  as  the  new  licenses  came  in,''  he  would  get  one  and  marry 
her,  and  upon  this  agreement  they  cohabited.  It  was  thereupon 
held  that  she  was  not  his  wife.  The  agreement  referred  to  the 
future.  It  was  to  marry  at  a  subsequent  time,  after  a  future 
event,  —  the  procurement  of  a  license.  The  copula,  by  the  terms 
of  the  bargain,  preceded  the  contemplated  marriage,  so  that  it 
did  not  aid  the  proofs.^ 

§  250.  SucceasiTo  DoclarationB.  —  If  there  are  successive  decla- 
rations of  present  promise,  the  later  do  not  supersede  or  nullify 
the  earlier.  Tliey  could  not;  because,  when  the  earlier  consti- 
tute marriage,  the  parties  cannot  undo  what  is  done,  not  having 
the  power  to  divorce  themselves.*  In  one  case,  there  were  three 
several  declarations  on  different  days.  The  fii-st  was,  "  We  swear 
we  will  marry  one  another."  The  second,  "  I  take  you  for  my 
wife,  and  swear  never  to  marry  any  other  woman."  And  the 
third  was  a  repetition  of  the  second.  It  was  contended  against 
this  marriage,  that,  in  the  second  declaration,  the  parties  showed 
it  to  be  their  intent  not  to  depend,  on  the  first,  of  which  it  was 
in  effect  a  disclaimer.  But  the  Court  of  Delegates  overruled 
the  objection,  and  the  Chancellor  refused  a  commission  of  review.^ 
So,— 

§  251.  Contiiiaed.  —  The  marriage  in  the  Dalrymple  case  was  re- 
garded Si&per  verba  de  prcesenti ;  for,  though  copula  followed  the 
mutual  promises,  they  were  deemed  sufficient  alone.  There  were 
three  mutual  writings,  made  on  different  occasions.     The  first 

I  Currie  v.  TarnbuU,   Hume,  873,  1         >  Hoggan  v.  Cragie,  Mad  ft  B.  042» 

Fras.  Dom.  Rel.    154.     That  the  mere  974. 

agreement  for  a   future   solemnization         *  Fitzmaurice  v.  Fitzmaurice,  cited  in 

doea  not  preyent  the  marriage  from  being  Walton  v.  Rider,  1  Lee,  16,  28, 6  Eng.  £c. 

made  complete  by  a  present  promise  with  289,296;   also  in   Dalrymple   v.    Dal* 

cohabitation,  see  Grotgen  v.  Qrotgen,  8  rjmple,  2  Hag.  Con.  64»  69,  4  Eng.  £c. 

Brad.  878.  486, 492. 

s  Robertson  v.  The  State,  43  Aim.  609. 
See  post,  §  262. 
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was,  *'  I  do  hereby  proi^ise  to  marry  you  as  soon  as  it  is  in  my 
power,  and  never  marry  another,"  signed  by  the  man ;  the  woman 
adding,  over  her  signature,  '^and  I  promise  the  same/'  This 
paper  was  indorsed,  "  a  sacred  promise."  The  second  was,  "  I 
hereby  declare  that  Johanna  Gordon  is  my  lawful  wife,"  signed 
by  him ;  '*  and  I  hereby  acknowledge  John  Dalrymple  as  my 
lawful  husband,"  signed  by  her.  The  third  was,  "  I  hereby  de- 
clare Johanna  Gordon  to  be  my  lawful  wife,  and  as  such  I  shall 
acknowledge  her  the  moment  I  have  it  in  my  power.  J.  W.  Dal- 
rymple. I  hereby  promise  that  nothing  but  the  greatest  neces- 
sity (necessity  which  situation  alone  can  justify)  shall 
ever  force  me  to  declare  this  marriage.  J.  Gordon  (now)  J.  Dal- 
rymple. Witness,  Charlotte  Gordon."  The  last  two  papers  were 
enclosed  in  an  envelope  superscribed,  *'  Sacred  promises  and  en- 
gagements." They  were  all  produced  by  Miss  Gordon,  in  whose 
possession  they  had  remained.  And  upon  them  the  marriage  was 
established.^     Again,  — 

§  251  a.  "  YTe  are  married,"  Ac.  —  Parties  being  mutually  en- 
gaged, the  man  told  the  woman  he  did  not  believe  in  marriage 
ceremonies,  and  asked  her  to  waive  the  ceremony,  saying  the 
marriage  would  be  equally  valid  without  it.  She  consented,  and 
fixed  the  day  for  the  nuptials.  On  that  day,  while  they  were 
riding  together  in  a  carriage,  he  put  a  ring  on  her  finger,  saying: 
"  This  is  your  wedding  ring ;  we  are  married."  She  received  it 
as  a  wedding  ring.  He  then  said ;  "  We  are  married.  I  will  live 
with  you,  and  take  care  of  you,  all  the  days  of  my  life,  as  my 
wife."  She  assented  to  this,  and  they  went  to  a  house  where  he 
had  previously  engaged  board  for  *'  himself  and  wife,"  and  there 
they  lived  together  as  husband  and  wife  for  about  five  weeks ;  he 
treating  her  as  his  wife,  and  addressing  and  speaking  of  her  as 
such.  This  was  held,  in  New  York,  on  a  suit  for  divorce,  to  con- 
stitute a  valid  marriage.* 

§  252.  Agreement  of  Seoreoy.  —  An  agreement  to  keep  the  mar- 
riage secret  will  not  invalidate  it,  or  necessarily  involve  in  doubt 
the  proofs  of  its  existence.  Such  an  agreement,  observed  Lord 
Stowell,  sometimes  attends  the  most  regular  marriages  *^from 

1  Dalryniple  v.    Dalrymple,  2   Hag.         *  Bissell  v,  BisseU,  55  Barb.  825,  7 

Con.  54,  4  Eng.  Ec.  485.    See  also  2  Hag.  Abb.  Pr.  v.  8. 16.    And  see  Van  Tujl  v. 

Con.  App.  144 »  Piers  v.  Piers,  2  H.  L.  Van  Tujl,  57  Barb.  235,  8  Abb.  Pr.  x.  8. 

Cas.  831.  6. 
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prudential  reasons ;  from  the  same  motivp,  it  almost  always  does 
private  or  clandestine  marriages.  It  is  only  an  evidence  against 
the  existence  of  a  marriage  when  no  such  prudential  reasons  can 
^e  assigned  for  it,  and  when  every  thing,  arising  from  the  very 
nature  of  marriage,  calls  for  its  publication/'  ^ 

IV.    Consent  per  Verba  de  Futuro  cum  Copula. 

§  253.  Doctrine  defined.  —  The  doctrine  of  this  sub-title  has 
been  already  characterized  in  general  terms.*  It  is,  that,  where 
parties  are  under  an  agreement  of  future  marriage,  if  then  they 
have  copula,  which  is  lawful  in  the  marriage  state  alone,  they  are 
presumed,  in  the  absence  of  any  showing  to  the  conti-ary,  to  have 
arrived  at  the  period  of  actual  marriage,  or  to  have  transmuted 
their  future  to  present  promise ;  because  the  law  always  leans  to  the 
good,  rather  than  the  evil,  construction  of  equivocal  acts.  Hence, 
in  a  form  of  expression  common  in  the  books,  one  of  the  methods 
of  contracting  marriage  is  said  to  be  per  verba  de  futuro  cum 
copula? 

Xbepiained.  —  This  doctrine,  it  is  perceived,  does  not  pertain  to 
the  marriage  law  alone  ;  it  is  universal  in  our  jurisprudence.  In 
all  departments  the  truth  is  recognized,  that  the  common  course  ^ 
of  human  actions  is  lawful  and  not  unlawful ;  therefore,  when  an 
act  is  equally  susceptible  of  two  interpretations,  by  the  one  of 
which  it  is  lawful  and  by  the  other  it  is  unlawful,  and  there  is  no 
proof  as  to  which  it  was  in  the  particular  instance,  the  law  prefers 
the  interpretation  which  makes  it  innocent.*^  And,  in  common 
sense,  if  the  law  were  silent  as  to  presumption,  we  can  hardly 
imagine  a  case  of  parties,  virtuous  as  to  each  other  up  to  the  time 
of  a  mutual  engagement  of  marriage,  indulging  their  passions  to- 
gether, however  much  they  might  be  inclined  to  a  like  indulgence 
otherwise,  if  each  was  conscious  that  thereby  he  was  exposing 


1  Dalrymple  v.  Daliymple,  2  Hag. 
Con.  64,  76,  4  Eng.  Ec.  486,  496;  Swift  v. 
Kelly,  3  Knapp,  267 ;  Hamilton  v.  Hamil- 
ton, 9  CI.  ft  F.  827 ;  Ayl.  Parer.  864. 

3  Ante,  §  227,  246. 

•  Reid  V.  Laing,  1  Shaw.  Ap.  Cas.  440; 
Stewart  o.  Menzies,  2  Rob.  Ap.  Cas.  647, 
691 ;  Lord  Stowell,  in  Dalrymple  v.  Dal- 
rymple, 2  Hag.  Con.  66,  67,  4  Eng.  Ec. 
490,  491;   Fergiisson  in  Fcrg.  Consist 
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Law,  Bep.  149;  1  Fras.  Dom.  Bel.  188 ; 
Lord  Campbell,  in  Beg.  v.  MiUis,  10  CI. 
&  F.  684,  780 ;  Dumaresly  v,  Fishly,  8  A. 
K.  Mar.  868,872;  Patton  v.  Philadelphia, 
1  La.  An.  ^,  101 ;  Askew  v,  Dapree,  80 
6a.  178;  Peck  v.  Peck,  12  B.  L  486; 
McCausland's  Estate,  62  Cal.  668. 

«  See  Binhop  Sut.  Crimes,  §  1061. 

•  1  GraenL  Ey.  %  84,  86;  O'Neal  v. 
Boone,  82  UL  689. 
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to  the  other  the  very  lack  of  virtue  which  even  strumpets  and 
rakes  require  of  those  whom  they  will  consent  to  marry.  It  would 
be  far  more  reasonable  to  infer  from  such  conduct  that  they  looked 
upon  each  other  as  in  morals  and  good  conscience  married ;  so 
that  neither  would  be  shocked  by  the  conduct  of  the  other.  This, 
in  a  State  requiring  no  forms,  would  make  them  married  in  law. 
Nor  would  it  be  otherwise  though  one  only  meant  marriage,  while 
the  other  meant  deception  and  fraud.*  Nor  yet  would  it  be  dif- 
ferent though  one  or  both  still  looked  forward,  the  same  as  before, 
to  a  future  solemnization  in  form.^  Then,  if  they  meant  marriage 
at  the  time  of  the  carnal  act,  they  could  not  afterward  divorce 
themselves  by  denying  their  original  intention.^     Hence  — 

Solicitationa  only.  —  No  mere  solicitations  of  chastity,  or  at- 
tempts at  copula,  or  other  familiarities  short  of  the  carnal  act, 
.  will  convert  espousals  defuturo  into  present  matrimony.* 

As  Role  of  Evidence.  —  We  shall  see,  when  considering  the  evi 
dence  of  marriage  in  all  issues,  that  this  presumption  of  innocence, 
applied  almost  in  the  same  way  as  when  it  is  evoked  to  transmute 
a  future  into  a  present  promise,  is  the  leading  rule,  constantly 
relied  on,  by  which  to  prove  marriage  even  in  localities  where,  to 
make  it  valid,  a  formal  celebration  is  required.^    Still,  — 

§  253  a.  Conduaive  or  not.  —  While  the  general  doctrine  is 
thus  absolute  and  plain,  there  was  formerly  considerable,  and 
there  remains  some,  uncertainty  as  to  its  precise  limits  and  form. 
The  principal  doubt  now  is,  whether,  under  given  facts,  the  pre- 
sumption of  marriage,  from  the  future  promise  and  the  copula 
following,  is  a  conclusion  of  law  to  be  drawn  by  the  court,  or 
whether  the  question  is  altogether  for  the  jury.  Cases  involving 
a  like  doubt  are  numerous  in  our  law  of  evidence,*  and  they 
would  seem  to  present  no  greater  difficulties  in  this  department 
of  our  jurisprudence  than  in  the  others.  Probably  the  presump- 
tion is  in  some  circumstances  conclusive,  in  others  not.  By  the 
law  of  our  subject,  there  must  be,  to  constitute  marriage,  a  con- 
sent, not  merely  in  one  party,  but  in  both.'     Yet  a  party  may  be 

1  Ante,  §  288.  «  Post,    §    434-449 ;     Bishop    Stat. 

s  Ante,  §  249.  Crimes,  §  608  et  seq. ;  Cargile  v.  Wood,  63 

*  Ante  §  250 ;  Yelyerton  v,  Longworth,  Misso.  601. 
2  Scotch  Sess.  Cas.  8d  ser.  H.  L.  49,  4         *  1    Bishop    Crim.    Prooed.    3d    ed. 

Macq.  Ap.  Cas.  745;  Morrison  v.  Dobson,  §  1098-1100. 
8  Scotch  Sess.  Cas.  8d  ser.  847,  855.  7  Ante,  §  218, 219,  280, 287. 

«  Swinb.  Spousals,  27,  28, 40,  228. 
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estopped  to  deny  consent.^  And  plainly  enough,  if,  after  a  mar* 
riage  engagement,  the  woman  should  yield  to  the  man  on  her 
faith  in  his  express  assurance  that  it  would  be  a  consummation 
of  their  mamage,  no  considerate  court  would  permit  him  to  set 
up,  in  defence  to  her  claim  of  marriage,  that  what  he  meant  was, 
not  marriage,  but  seduction.^  Equally  free  from  doubt  would 
seem  to  be  various  cases  of  the  ordinary  sort,  in  which  the  pre- 
sumption of  marriage  is  attempted  to  be  rebutted  by  evidence 
that,  in  fact,  both  parties  meant  fornication,  and  not  matrimony. 
Such  evidence  would  be  for  the  jury.  These  views  would  still 
leave  classes  of  cases  in  uncertainty. 

§  253  b.  Late  Scotch  Bzpoaitioiis.  —  Some  late  Scotch  cases 
explain  this  sort  of  marriage  very  clearl)^.  One  of  them  went 
to  judgment  Dec.  17,  1869.  According  to  a  head-note,  which 
seems  to  be  accurately  drawn,  ^^  a  man  courted  a  woman  and 
lent  her  JSSOO  with  a  view  to  their  marriage.  Subsequently 
copula  took  place  on  one  occasion,  on  the  faith  of  which,  and  of 
a  supposed  interchange  of  consent,  the  man  spoke  of  the  woman 
in  public  and  addressed  letters  to  her  as  his  wife,  for  upwards  of 
four  years.  She,  however,  during  the  whole  of  the  same  period, 
openly  repudiated  the  relationship.  Thereafter,  on  being  pressed 
to  return  the  money,  she  raised  an  action  of  declarator  of  mar* 
riage.  Held,  after  proof  of  the  above  facts,  that  marriage  had 
not  been  constituted,  in  respect  that,  although  a  promise  to 
marry  and  subsequent  copula  had  been  established,  the  other 
facts  of  the  case  disproved  any  consent  to  marriage  on  the  part 
of  the  woman."  To  establish  the  promise  to  marry,  she  relied 
partly  on  letters  from  the  man  to  her.  Upon  these,  upon  the 
other  facts,  and  upon  the  law.  Lord  Ardmillan  observed  as  fol- 
lows :  ^'  If,  in  point  of  fact,  the  will  of  the  woman  at  the  time  of 
the  copula  was  not  to  expect  or  desire  the  fulfilment  of  the 
promise,  then  there  is  no  marriage.  It  is  said  that  her  consent 
is  proved  by  legal  presumption  arising  from  the  fact  of  copula 
follo^Ting  on  the  promise.  It  may  be  so  proved.  In  such  cases 
it  frequently  is  so  proved.  But  I  am  of  opinion  that  the  consent' 
of  the  woman  is  not  necessarily  or  universally  proved  by  the  pre- 
sumption created  by  the  fact  of  connection  following  after  prom- 

1  Ante,  §  233,  237-240.  Coldw.  026;  Guardians   of  the  Poor  9 

s  Ante,  §  253 ;  Bamett  v.  Eimmell,  11*  Nathans,  2  Brews.  149. 
Casey,  Pa.  13;  Johnson  v.  Johnson,  1 
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ise.  Mere  sequence  in  point  of  time  is  not  sufficient  of  itself  to 
create  the  presumption  of  consent  which  the  law  requires.  The 
po^  hoc  ergo  propter  hoe  is  not  absolutely  conclusive.  It  seems 
to  me  impossible  to  exclude  all  inquiry  into  the  conduct  of  the 
parties  and  the  surrounding  circumstances  of  the  connection,  as 
instructing  the  motives,  feelings,  and  intentions  which  prompted 
or  accompanied  the  act.  Of  course,  the  copula  may  be  proved 
prout  de  jure*  In  this  case,  connection  on  one  occasion  only  has 
been  established.  That  appears  from  the  letters,  and  is  in- 
structed by  the  judicial  admission  of  the  defender.  But  in  order 
to  the  constitution  of  marriage  by  promise  subsequent^  copula^  the 
copula  must  be  conceded  by  the  woman  on  the  faith  of  the 
promise.  This  is  the  principle  or  theory  of  our  law  on  the  sub- 
ject. The  relation  of  the  copula  to  the  promise  must  be  that  of 
a  concession  or  surrender  of  person  by  the  woman  in  reliance 
that  the  man*s  promise  of  marriage  will  be  fulfilled.  In  the  ordi- 
nary case  of  copula  following  on  a  promise  of  marriage,  the 
natural  and  reasonable  presumption  is,  that  the  woman  desired 
that  the  man  should  fulfil  his  promise,  that  she  relied  upon  his 
doing  so,  and  that  she  yielded  her  person  on  the  faith  of  such 
fulfilment.  That  is  a  very  natural  presumption  ;  and,  in  the 
absence  of  evidence  to  the  contrary,  the  law  accepts  the  presump- 
tion as  sufficiently  instructing  the  required  relation  between  the 
copula  and  the  promise.  But  it  is  not  a  prcesumptio  juris  et  de 
jure.  It  does  not  exclude  proof  to  the  contrary.  I  do  not  mean 
to  say,  that,  after  the  fact  of  connection  following  a  promise  has 
been  proved,  the  woman  can  be  required  to  prove  the  motives 
and  intentions  under  which  either  party  acted.  In  the  absence 
of  all  proof  to  the  contrary,  the  law  will  apply  the  presumption. 
But  the  presumption  must  yield  to  the  fact,  if  proof  be  adduced 
to  meet  the  presumption,  and  be  sufficient  to  displace  and  destroy 
it.  Where  there  is  a  specific  promise  in  writing,  as  a  bond  oi 
letter  given  by  the  man  to  the  woman,  and  accepted  and  re- 
tained by  her,  the  fact  of  her  so  accepting  and  retaining  the  writ- 
ten promise  is  of  itself  a  response  to  the  promise,  and  the 
presumption  will  be,  that,  holding  that  promise  in  her  possession, 
she  yielded  her  person  on  the  faith  of  it.  But  that  element  is 
wanting  when  the  only  evidence  of  the  promise  is  obtained  from 
the  construction  put  upon  letters  written  by  the  defender  after 
the  date  of  connection.     I  do  not  think  it  can  be  said  to  be  uui- 
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yersally  true,  that  the  connection  following  a  promise  has  been 
consented  to  on  the  faith  of  the  promise.  I  could  suppose  such 
a  case  as  a  man  writing  a  letter  to  a  woman  containing  a  distinct 
promise  of  marriage,  and  the  woman  replying,  —  *  I  do  not  desire 
or  care  for  your  promise  of  marriage,  —  send  me  <£6  and  I  will 
receive  you  to-night ; '  and  £b  is  sent  to  her  accordingly.  Could 
it  be  reasonably  maintained  that  connection  following  upon  that 
letter,  and  that  reply,  constituted  marriage?  I  think  not.  Sup- 
pose another  case.  A  gentleman,  in  the  course  of  an  impassioned 
love-letter,  distinctly  promises  marriage.  To  this  letter  the  lady, 
in  the  more  refined  but  not  less  licentious  sentiment  of  Eloise, 
replies,  —  *  I  want  no  promise  of  marriage,  I  do  not  wish  to  be 
restrained  by  such  obligations.  No,  make  me  mistress  to  the 
man  I  love.'  I  am  of  opinion  that  connection  following  upon 
such  a  letter  and  such  a  reply  would  not  amount  to  marriage. 
All  relation  between  the  connection  and  the  preceding  promise 
would  be  disproved,  and  there  would  consequently  be  no  room 
for  the  presumption  that  the  one  had  induced  the  other."  Said 
Lord  Kinloch :  "  When  a  marriage  is  sought  to  be  constituted  by 
a  promise  of  marriage  made  by  a  man  to  a  woman  9%»h9equentB 
copula^  I  think  it  clear,  that  it  is  not  necessary  that  the  woman 
prove  a  formal  acceptance  by  her  of  the  promise.  But  I  consider 
it  indispensable  that  she  should  satisfy  the  court  that  the  conduct 
of  the  man  produced  in  her  mind  the  will  and  intention  to  be 
married  to  him,  and  that  she  yielded  her  person  to  his  embraces 
in  the  T^elief  and  purpose  of  becoming  his  wife.  In  the  ordinary 
case,  this  will  be  fairly  presumable  from  the  copula  following  on 
the  promise.  In  the  present  very  singular  case,  I  think  the  evi- 
dence proves  directly  the  contrary  to  have  taken  place  ;  for  it 
satisfies  me  that,  at  the  time  of  the  intercourse,  on  5th  July, 
1864,  the  pursuer  did  not  yield  her  person  to  the  defender  in  the 
belief  and  purpose  of  becoming  his  wife ;  and  that  for  years 
afterwards  she  resisted  the  defender's  proposals  to  be  married,  or 
to  hold  herself  as  married  to  him.  She  cannot  be  now  permitted 
to  set  up  the  intercourse  as  effecting  a  marriage,  which  her  con- 
duct proves  she  did  not  at  the  time  intend."  ^     Again,  — 

§  253  c.  Continned.  —  A  man,  cohabiting  with  a  woman  of  loose 
morals,  gave  her  a  written  promise  as  follows :  "  I,  A.,  do  hereby 
promise  to  marry  B.,  and  provide  for  her  according  to  my  means 

1  Morrison  v.  Dobson,  8  Scotch  Seu.  Gas.  3d  ser.  347.  364,  356. 
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until  circumstances  warrant  such  marriage ;  always  providing, 
that  in  the  interim  she  continues  to  lead  a  virtuous  and  exem- 
plary life."  And  a  continuance  of  the  cohabitation  was  held  not 
to  make  the  parties  husband  and  wife.  '*  In  this  document,"  it 
was  observed,  "  the  woman  arranges  that  her  person  is  to  be  at 
the  map's  command  until  his  affairs  admit  of  a  marriage ;  she  is 
to  remain  his  mistress  until  that  time.  It  is  matter  of  contract 
that  this  copula  is  not  to  constitute  marriage."^ 

§  254.    Not  Separate  Form  of  Marriage.  —  From    the    foregoing 

expositions  it  plainly  "appears,  that,  as  already  observed,^  the  mar- 
riage by  consent  per  verba  de  fiUuro  cum  copula  does  not  diflfer 
from  any  other  informal  marriage.  It  is,  in  effect,  and  in  its  es- 
sence, a  marriage  by  consent  de  prcesenti  ;  and  the  common  method 
of  designating  it  is  only  for  convenience,  and  as  indicating  the 
sort  of  evidence  by  which  it  is  established.  So,  of  course,  its 
consequences  are,  by  all  opinions,  precisely  the  same  as  those  of 
marriage  by  consent  per  verba  de  prcesenti,^ 

§  255.  Seemingly  Adverse  Cases.  —  As  opposed  tO  the  possibil- 
ity of  this  sort  of  maiTiage,  we  have  a  case  decided  in  the  New 
York  Court  of  Appeals,  followed  by  a  like  one  in  Ohio,  wherein, 
by  way  of  dicta,  if  not  of  direct  adjudication,  the  judges  of  these 
two  States  entei*ed  upon  the  novel  work  of  distinguishing  the  two 
kinds  of  marriage  —  namely,  per  verba  de  prcesenti^  and  per  verba 
defuturo  cum  copula  —  from  each  other;  and,  while  admitting  the 

1  Surtees  r.  Wotherspooon,  11  Scotch  circuit  court  held,"  says  the  report, "  and 

Sees.  Cas.  3d  ser.  3S4,  888.  so  instructed  the  jury,  that,  if  they  be- 

'  Ante,  §  246,  253.  lieved  that,  before  any  sexual  connection 

•  Dairy mple  p.    Dalrymple.    2  Hag.  between  the  parties,  they,  in  the  presence 

Con.  54,  4  Eng.  Ec.  485.  In  Reg.  v.  Millis,  of  her  family  and  friends,  agreed  to  mar- 

10  CL  &F.  534,  it  was  agreed,  on  all  sides,  ry,  and  did  afterward  live  together  m 

that  espousals  per  verlni  de  fuiuro  cum  co-  man  and  wife,  the   tie  was  indissoluble 

pula  have  precisely  the  same  effect  as  per  even  by  mutual  consent ;  and  that,  if  the 

verba  de  proesentif  whatever  that  effect  in  contract  be  made  per  verlxi  de  ftnesenti, 

law  may  be.  And  see  Portynton  v.  Stein-  and  remains  without  cohabitation,  or  if 

bergh,  cited  in  that  case  from  the  rolls  of  made  per  verba  defuturo,  and  be  followed 

th^  Province  of  York,ib.  841 ;  Ferg.  Con-  by  consummation,  it  amounts  to  a  valid 

Bist.  Law,  110;    Pennycook  u.  Grinton,  marriage,  and  which  the  parties  (being 

Ferg.  Consist  Law,  Rep.  95 ;  Patton  v.  competent  as  to  age  and  consent)  cannot 

Philadelphia,  1  La.  An.  98.    In  Jewell  v,  dissolve,  and  that  it  is  equally  binding  as 

Jewell,  1  How.  U.  S.  219,  233,  234,  the  if  made  in  facie  ecdesice."    There  was  no 

question     upon     which     the    Supreme  intimation,  in  the  Supreme  Court,  that 

Court  of  the  United  States  was  equally  any  distinction  could  be  taken  between 

divided,  —  as    see    post,    §    279,  —  was,  marriage  by  words  de  prcesenti,  and  by  aa 

whether  the  following  instruction,  given  agreement  defuturo  cum  copula, 
by  the  circuit  judge,  was  correct :  *'  The 
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validity  of  the  former,  denying  that  of  the  latter.  In  the  form  of 
dictum^  also,  something  like  this  was  afterward  done  by  a  learned 
district  judge,  in  one  of  the  United  States  courts.*  Passing  over 
this  dictum^  which  does  not  seem  to  require  any  special  observa- 
tion, the  New  York  and  Ohio  decisions  would  be  worthy  of  care- 
ful consideration  in  those  other  States  in  which  the  question  is  an 
open  one,  were  it  not  that  unfortunately  the  judges  were  referred 
to  no  books  treating  of  the  subject  in  any  full  way,  nor  was  it 
explained  to  them,  nor  did  they  have  any  correct  apprehension  of 
the  doctrine  they  supposed  they  were  overruling.  The  respect 
justly  due  to  all  enlightened  views  from  these  two  eminent  tri- 
bunals is  so  great  that  it  becomes  necessary  here  to  look  carefully 
into  the  reasonings  and  misapprehensions  on  which  these  cases 
proceed. 

§  256.  Adverse  New  7ork  Casa  —  The  judges  in  the  New  York 
case  seem  to  have  understood,  that  the  rule  by  which  copula  con- 
verts espousals  defuturo  into  a  marriage  de  prceaenti  makes  the 
parties  husband  and  wife  without  their  consent,  instead  of  merely 
holding  them  to  be  married,  as  in  other  circumstances,  when  they 
do  consent.  As  showing  how  utterly  the  court  misapprehended 
the  doctrine,  let  us  quote  some  of  the  language  of  the  learned 
chief  justice  delivering  the  opinion,  and  connect  with  it  the  neces- 
sary corrections  in  brackets.  He  said :  ^^  The  principle,  that  a 
promise  followed  by  intercourse  was  in  some  sense  a  marriage, 
was  a  branch  of  the  ecclesiastical  system,  resulting  from  the  ac- 
knowledged jurisdiction  of  the  ecclesiastical  courts  to  compel  the 
performance  of  such  marriages  by  spiritual  censures.  [This  prop- 
osition is  without  foundation  either  in  authority  or  just  reasoning. 
We  have  seen  ^  that  the  principle  is  inherent  in  the  common  law, 
though  it  extends  also  through  the  ecclesiastical  law,  and  every  ' 
other  system  of  cultivated  jurisprudence.  The  ecclesiastical 
courts,  for  the  promoting  of  good  order,  used  to  compel  the  public 
celebration  of  marriages  and  promises  to  marry,  both  those  which 
were  per  verba  defuturo^  with  or  without  copula,  and  thosf  which 
were  per  verba  de  prcesenti  ;  *  but  the  doctrine  was  already  settled 
in  New  York,  and  was  admitted,  that  marriage  might  be  good 


1  Holmes  ti.  Holmes,  1  Abb.  IT.  8.  626,  Spoosals,  2d  ed.  222 ;  Jesson  r.  CollinB, 

638.  Holt,  467,  2  Salk.  437.    See  Grotius  de 

3  Ante,  §  263, 263  a.  Jure  Belli  et  Pacis,  ii.  17, 16,  Whewell's 

*  Ante,    §    112   and   note;    Swinb.  Trans,  ii.  p.  104. 

214 


CHJ^P.  Xni.]  HOW  CONSENT  GIVEN.  §  256 

without  this  public  celebration.  Nor  had  it  been  anywhere  held, 
that  one  court  would  pronounce  any  marriage  sufficient,  merely 
because  it  believed  another  would,  if  applied  to,  compel  the  par- 
ties to  intermarry.  It  is  impossible  such  should  be  the  law.] 
Having  dispensed  with  that  [the  ecclesiastical]  jurisdiction,  we 
cannot  consistently  acknowledge  any  marriage  to  be  valid  which 
requires  the  intervention  of  a  spiritual  court  to  make  it  perfect. 
We  must  insist  upon  those  circumstances  which  the  law  requires 
in  an  executed  contract  upon  any  other  subject.  [This  is  true, 
but  the  inference  implied  is  not.  The  transmuting  of  a  future  to 
a  present  promise  of  marriage  by  copula  comes  from  applications 
of  exactly  the  same  principles  by  which  any  ordinary  contract,  of 
the  expression  of  which  between  the  parties  there  is  no  direct,  or 
is  only  imperfect,  evidence,  is  created  or  presumed.^  Ordinaiy 
contracts  are  created  by  law,  are  inferred  from  the  relations  and 
actions  of  the  parties,  are  even  imposed  on  them  against  the  con- 
sent in  fact  of  one  of  them.  And  one  of  the  rules  applicable  in 
ordinary  contracts  is,  that  innocence  and  virtue,  instead  of  im- 
morality and  crime,  shall  be  presumed ;  giving,  therefore,  to  an 
assumed  agreement  such  form  and  implied  terms  as  will  render 
valid  what  would  otherwise  be  invalid  as  contmry  to  good  morals, 
to  law,  or  to  the  policy  of  the  law.'  On  precisely  the  same  princi- 
ple, where  parties,  having  contracted  espousals  de  futuro^  have,  at 
a  future  time,  copula,  they  may  be  presumed,  j!?nma/acig,  to  have 
reached  the  period  for  that  closer  union  which  the  law  deems,  in 
the  absence  of  required  forms,  to  be  marriage ;  or  to  have  entered 
into  the  mutual  agreement  of  present  marriage  which  they  had 
promised  to  each  other;  or,  in  still  other  words,  to  have  be- 
come, what  they  had  undertaken  with  each  other  to  be,  husband 
and  wife ;  not  committing,  therefore,  what  otherwise  their  act 
would  be,  a  gross  breach  of  social  decorum,  of  law,  and  of  public 
and  private  morals.^  This  is  not  a  novel  doctrine,  nor  yet  is  it 
found  only  in  musty  old  books  of  mere  ecclesiastical  law.  It  per- 
tains to  universal  law  and  justice.  It  pervades  every  part  of  our 
common  law.  And  so  absolutely  perfect  is  it  in  justice  and 
equity,  that,  were  it  unknown,  it  would  be  worthy  to  be  introduced 
into  our  jurisprudence ;  much  more,  being  a  part  of  it,  is  it  wor- 
thy to  retain  its  place,  instead  of  being  ejected  thence.]     Mutual 

^  See  for  various  applicable  principles,         *  lb.  §  400,  683,  608. 
Bishop  Con.  {  67-137,  400,  583,  608.  •  Ante,  §  25a 
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promises  to  marry  in  future  are  executory;  and,  whatever  indi»- 
cretions  the  parties  may  commit  after  making  such  promises,  they 
do  not  become  husband  and  wife  until  they  have  actually  given 
themselves  to  each  other  in  that  relation.  [This  also  is  very  true ; 
and  the  doctrine  of  marriage  per  verba  de  future  cum  copula  pro- 
ceeds, as  already  explained,  on  the  idea  that,  in  the  absence  of 
circumstances  or  proofs  to  the  contrary,  the  parties  to  a  marriage 
promise  shall  be  presumed  to  have  converted  their  future  into  a 
present  consent,  instead  of  violating  decency,  morality,  and  law, 
when  yielding  themselves  to  what  is  implied  in  the  marriage 
promise.]  That  this  [the  doctrine  laid  down  by  the  judge]  has 
been  the  sense  of  the  legal  profession  and  of  the  courts  is  evident 
from  the  rules  relating  to  several  actions  in  common  use.  If  a 
man  seduce  a  woman  under  a  promise  of  mamage  [the  doctrine 
of  consent  per  verba  de  futuro  cum  copula  does  not  make  marriage 
of  this,  as  the  learned  judge  seems  to  suppose  it  does^],  we  allow 
an  action  for  the  seduction  at  the  suit  of  the  father,  and  an  action 
for  a  breach  of  the  promise  at  the  suit  of  the  daughter.  Accord- 
ing to  the  plaintiflf's  argument  [the  plaintiflf  was  the  party  claiming 
marriage  to  have  been  contracted  in  the  way  we  are  considering], 
both  actions  would  be  absurdities ;  for,  the  marriage  being  com- 
plete by  the  act  complained  of  [we  have  seen  that,  in  these  cir- 
cumstances, the  doctrine  we  are  discussing  does  not  make  it 
complete  by  this  act],  there  would  be  no  seduction,  and  no  breach 
of  promise.  So  in  the  action  for  a  breach  of  a  promise  of  mar- 
riage, if  it  appear  that  the  plaintifiF,  on  the  faith  of  the  defendant's 
promise,  has  been  seduced  by  him,  and  has  become  enceinte^  it  is 
considered  as  a  circumstance  of  great  aggravation,  and  the  dam- 
ages are  proportionably  increased ;  whereas,  if  the  [this]  plaintiffs 
position  is  sound,  the  defendant  [in  the  breach  of  promise  suit] 
by  the  very  act  has  made  all  the  reparation  in  his  power,  and  has 
become  the  husband  of  the  plaintiflf."  *  As  to  which  reasoning, 
moreover, — 

§  257.  Breach  of  Promise  Suit,  &o.  after  Sednotion.  —  In  the 
single  case,  not  of  seduction  under  promise  of  marriage,  meaning 
by  this  an  unlawful  intercourse  to  which  the  woman  consents  on 
the  strength  of  the  man's  promising  to  marry  her  afterward, 
but  of  intercourse  allowed  where  the  seducer  and  seduced  are 
already  under  contract  to  marry  each  other  at  a  future  time, 

^  Post,  §  2ea  *  Chenej  p.  Arnold,  15  N.  Y.  845^  862,  35a 
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there  are  the  outward  circumstances  which  may,  the  intent  of 
the  parties  concurring,  constitute  marriage.  But  the  doctrine  of 
mamage  per  verba  defuturo  cum  copula  does  not  make  even  this 
necessarily  a  marriage.^  And  the  plaintiff,  in  each  of  the  actions 
mentioned  by  the  learned  judge,  takes  the  position,  by  the  very 
bringing  of  the  suit,  that  the  particular  case  is  one  in  which  mar- 
riage did  not  take  place  at  the  time  of  the  copula.  The  de- 
fendant, of  course,  gladly  abstains  from  alleging  the  contrary; 
because,  if  he  were  willing  to  become  the  husband  of  the  woman, 
that  would  end  the  action  itself.  Therefore  the  New  York  court 
greatly  misapprehended  in  assuming  that  these  forms  of  action 
militate  against  the  doctrine  under  consideration,  even  supposing 
the  ignorance  of  plaintiffs  and  defendants  concerning  legal  rights 
to  be  sufficient  to  establish  a  rule  of  law.  But  such  ignorance  is 
not  often  brought  forward  to  overthrow  a  legal  doctrine  resting 
on  an  affirmative  practice,  either  of  our  own  courts,  or  of  the 
English  tribunals  in  early  times. 

§  258.  Advene  Ohio  Case.  —  The  facts  of  the  Ohio  case  were, 
that,  while  the  man  had  a  wife  living,  he  cohabited  with  the 
woman,  promising  to  marry  her  when  he  could  get  a  divorce 
from  his  wife.  But  he  did  not  try  to  get  the  divorce  ;  his  wife 
died ;  he  then  renewed  his  promise  of  marriage,  yet  did  not  fulfil 
it,  and  still  continued  the  cohabitation.  This  case,  therefore, 
would  seem  perhaps  to  belong  to  the  class  wherein,  whether  the 
espousals  were  de  prceaenti  or  de  fvXuro  cum  copula^  the  marital 
status  was  by  a  mutual  understanding  not  to  attach  until  there 
should  be  a  formal  solemnization ;  so  that,  by  all  rules,  there  was 
no  marriage.^  Or,  in  another  view,  it  was  a  case  wherein  the 
man  did  not  mean  marriage,  and  the  woman  knew  it.  Thereupon 
the  court  held,  that  the  continuation,  after  the  promise  of  future 
marriage,  of  the  intercourse  begun  in  adultery,  did  not  make  the 
parties  husband  and  wife.  Whether  the  decision  was  really  cor- 
rect or  not,  it  was  not  so  palpably  wrong  as  to  furnish  matter  for 
much  observation.^  But  the  judge  who  delivered  the  opinion 
laid  down,  on  the  authority  of  what  he  termed  "  the  well-con- 
sidered" New  York  case  above  stated,  the  broad  doctrine  that  a 

^  See,  as  exactl7  in  point,  the  cases  *  And  see  post,  §  261.  And  see  Estate 
sUted  ante,  §  253  6, 253  c.  of  Beverson,  47  Cal.  621. 

^  Ante,  §  249,  249  a,  253,  258  e;  post, 
{262. 
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marriage  promise  could  not  be  converted  by  copula  into  mar- 
riage. And  he  said :  "  The  idea  that  a  contract  for  a  future  mar- 
riage, followed  by  cohabitation  as  husband  and  wife,  is  itself  a 
valid  marriage  at  common  law,  seems  to  have  obtained  currency 
on  the  credit  of  remarks  made  by  several  elementary  writers  of 
distinguished  learning  and  ability,  and  by  certain  judges  of  high 
character,  speaking  by  way  of  obiter  dicta  in  cases  in  which  this 
question  was  really  in  no  way  involved.  But  the  better  opinion 
now  seems  to  be,  that  these  remarks  are  unsupported  by  any  case 
actually  adjudicated  and  entitled  to  be  considered  as  authorita- 
tive [what  cases  are  entitled  to  be  considered  as  authoritative  is, 
of  course,  mere  matter  of  opinion  ;  there  is  certainly  not  even  a 
dictum  occurring  in  any  case  prior  to  the  New  York  one,  casting 
suspicion  upon  what  was  theretofore  the  uniform  doctrine  of  the 
books  ;  and  there  are,  in  the  notes  to  these  sections,  cases  which 
to  the  writer  seem  conclusive  of  the  question,  as  express  decisions, 
though  a  judge  in  a  particular  State  might  hold  them  not  to  be 
binding  in  his  State],  and  that  such  a  contract  never  was  a  good 
marriage  at  common  law,  either  in  this  country  or  in  England ; 
and  the  mistaken  doctrine  seems  to  have  originated,  either  in  the 
inadvertent  confounding  of  what  might,  in  the  absence  of  rebut- 
ting evidence,  be  good  presumptive  evidence  of  a  marriage,  with 
marriage  itself ;  or  from  the  fact  that  such  a  contract  per  verba  de 
futuro^  followed  by  cohabitation,  was  one  of  which  the  canon 
law,  as  administered  by  ecclesiastical  courts  in  England,  until 
restrained  by  statute,  would  enforce  the  specific  performance."  ^ 
Now, — 

§  258  a.  These  Cases  in  other  States.  —  These  cases  from  Ohio 
and  New  York,  proceeding  thus  from  very  eminent  tribunals,  have 
been  urged  upon  the  courts  in  other  States  whenever  the  same 
question  has  arisen.  And  the  views  in  them  expressed  by  the 
learned  judges  have,  with  the  only  exception  already  mentioned,* 
found  no  following  elsewhere.     Particularly  in  Illinois,^  and  sub- 


^  Duncan  v.  Dancan,  10  Ohio  State, 
181, 183,  184. 

s  Ante,  §  265. 

«  Port  p.  Port,  70  HI.  484, 7  Chic.  Leg. 
News,  158.  The  reports  of  this  case  do 
not  disclose  whether  or  not  the  New  York 
and  Ohio  cases  were  before  the  court. 
But  that  they  were,  together  with  mj 
criticismB  thereon,  I  am  informed  by  the 
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brief  of  Messrs.  Rosenthal  &  Pence, 
counsel  for  the  appellant,  which  they  did 
me  the  favor  to  send  me  while  the  cause 
was  pending.  This  brief  maintains  that 
Cheney  v.  Arnold,  the  New  York  case,  is 
"  virtually  overruled  "  by  the  subsequent 
one  in  the  same  court,  of  Caujolle  v.  Fer- 
rie,  23  N.  Y.  90,  where  "  the  opinion  in  Starr 
V.  Peck,  1  Hill,  N.  Y.  270,  that  a  promiie 
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sequently  in  Rhode  Island,^  they  were  discarded ;  the  court  in 
each  iDstance  adhering  to  what  had  before  been  undisputed  doc- 
trine, as  explained  in  this  sub-title.*  And  whatever  may  be  the 
future  rulings  in  the  former  two  States,  no  practitioner  elsewhere 
need  fear  the  overthrow  of  the  old  doctrine  by  his  own  court,  if 
he  explains  it  properly  to  the  judges.  On  principle^  as  those 
decisions  proceeded  from  an  entire  misapprehension,  they  should 
be  held  as  of  no  binding  force  at  home. 

§  259.  Rule  of  Evidence.  —  We  see,  from  the  foregoing  expo- 
sitions, that  the  doctrine  whereby  espousals  de  futuro  are  by 
copula  transmuted  to  marriage,  pertains  rather  to  the  depart- 
ment of  evidence  than  of  strict  law.^    Hence  it  is  that  — 

Counter  Agreement  —  (Marriage  not  meant).  —  An  agreement 
between  the  parties,  while  having  the  copula,  not  to  transmute 
thereby  the  promise  of  future  marriage  into  matrimony  will  be 
effectual  to  prevent  such  result.*  By  the  old  doctrine,  as  laid 
down  both  by  Swinburne  and  Ayliffe,  should  they  before  copula 
protest  that  they  would  not  thereby  convert  their  espousals  de 
futuro  into  matrimony,  "  yet  this  protestation  is  overthrown  by 
the  fact  following ;  for  by  lying  together  they  are  presumed  to 
have  swerved  from  their  former  unhonest  protestation,"  and  so  a 
marriage  is,  in  spite  of  it,  created.^  But  Lord  Campbell  expresses 
the  modern  and  better  view,  thus :  "  If  the  woman  in  surrender- 
ing her  person  is  conscious  that  she  is  committing  an  act  of 
fornication,  instead  of  consummating  her  marriage,  the  copula 
cannot  be  connected  with  any  previous  promise  that  has  been 
made,  and  marriage  is  not  thereby  constituted;"®  leaving  the 
intent  a  subject  of  inquiry,  and  the  presumption  of  law,  which 

dejuturo  cum  copula  eyidences  marriage^  is         ^  Peck  v.  Peck,  12  R.  I.  486. 

•UBtained."    The  coart  express  the  opin-         *  And  see  Estate  of  McCausIand,  52 

ion,  *'  that,  by  the  common  law,  if  the  con-  Cal.  608,  577  ;   Richard   v.  Brehm,  23 

tract  be  made  per  verba  de  futuro  cum  co-  Smith,  Pa.  140. 

pula,  the  copula  is  presumed  to  have  been         *  Ante,  §  258>253c ;  Peck  v.  Peck,  12 

allowed  on  the   faith  of  the  marriage  R.  I.  485.    And  see  Dumareslj  v.  Fishly, 

promise,  and  that  so  the  parties,  at  the  8  A.  K.  Mar.  808 ;  Ferg.  Consist.  Law, 

time  of  the  copula,  accepted  of  each  other  Rep.  118, 129,  ISO ;  Penny  cook  i;.  Grinton, 

as  man  and  wife."  By  Scholfleld,  J.,  p.  480  lb.  95. 

of  70  III.,  referring  to  the  expositions  of         «  Ante,  §  253  a,  253c;  2   Hag.  Con. 

this  book.    This  case  of  Port  v.  Port  App.  41,  77;   1  Fras.   Dom.    Rcl.   210; 

was  referred  to  approvingly,  by  the  same  More's  Notes  to  Stair,  13. 

court,  in    the  subsequent  one   of    Heb-         *  Swinb.  Spousals,  224 ;  Ayl.  Pnrer. 

blethwaite  v.  Hep  worth,  13  Chic.  Leg.  250. 

News.  19;    involving,  however,  only  a         *  Reg.  v.  Millis,10  CI.  &  F.  534,  782; 

question  of  evidence.  Peck  v.  Peck,  12  R.  I.  485. 
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favors  innocence,  open  to  be  rebutted  by  evidence  in  each  par- 
ticular case.  We  have  seen  that  this  doctrine  is  at  present  estab- 
lished in  Scotland  by  solemn  adjudication.^    Even  — 

§  260.  Presumption  rebutted  by  Presumption.  —  The  presumed 
present  consent,  which  ordinarily  arises  from  copula  following  an 
agreement  of  future  marriage,  may,  it  appears,  be  overcome  by 
a  counter  presumption.  Such  seems  to  have  been  the  view  of 
the  Scotch  court,  in  a  case  not  very  distinctly  reported.  A 
countess,  having  been  courted  by  her  footman  who  proposed 
marriage,  and  perhaps  having  consented  (but  this  may  not  have 
been  sufficiently  proved^),  yielded  to  his  embraces.  Thereupon 
the  court  and  counsel  agreed  that  marriage  should  not  be  infeiTed  ; 
the  disparity  of  rank  and  circumstances  rendering  probable  her 
allegation,  that  she  had  chosen  to  indulge  a  licentious  passion, 
rather  than  degrade  herself  from  her  high  station  by  espousing 
her  menial  servant.'  On  a  like  principle,  where  no  promise  is 
proved,  a  marriage  between  a  free  white  woman  and  her  negro 
slave  will  not  be  inferred  from  cohabitation.* 

§  261.  Promise  after  Copula  —  Before,  but  discharged.  —  Where  a 
promise  to  marry  follows  copula,  and  no  copula  follows  the 
promise,  a  marriage  is  not  constituted.  And  it  is  the  same,  it 
seems,  where  the  promise  has  been  discharged  before  the  copula 
takes  place,*  —  which  is  also  the  rule  of  the  canon  law.  Yet,  in 
Hoggan  V.  Cragie,  Lord  Brougham  intimated,  as  the  sounder 
view,  that  the  copula  would  both  revive  the  promise  and  give  it 
the  character  of  a  present  consent.® 

Copula  both  before  and  after  Promise.  —  Though  the  parties  were 
living  in  fornication  before  the  promise  of  future  marriage,  still 

1  Ante,  §  253  b.  posal  or  promise  of  the  male  party  to 

*  Post,  §  266.  marry,  and  the  surrender  of  her  person  bjr 

*  Forbes  v.  Strathmore,  Ferg.  Consist,  the  female,  does  indeed  afford  a  prcsurap- 
Law,  Rep.  115.  The  pursuer,  however,  tion  of  mutual  consent,  so  strong,  that,  if 
proceeded  to  prove  a  marriage  hy  habit  not  overcome  by  opposite  and  superior 
and  repute,  and  tlie  lady  abandoned  the  evidence,  it  may  be  always  conclusive " 
defence.    Ferguson  says :  "  Other  cases,  p.  118. 

both  of  earlier  and  of  later  date,  will  like-         ^  Armstrong  v.  Hodges,  2  B.  Monr. 

wise  be  found  to  support  the  opinion  that  09. 

the  inference  from  the  facts  of  an  estab-         *  Swinb.  Spousals,  2d  ed.  226. 
lished  promise  subseguente  copula^  amounts         *  1  Fras.  Dom.  Rel.  197 ;  Hoggan  v. 

to  no  more  than  a  jjrcMumjjtio  juris,  ex  eo  Cragie,  Macl.  &  R.  942, 974  ;  Lord  Oamp- 

qitod  plerumqwfit,  and  is  not,  in  technical  bell,  in  Reg.  v.  Millis,  10  CI.  &  F.  634, 

language,  a  prasumptio  juris  et  de  jure,  in  782.    Ayliffe  holds  that  a  marriage  is  not 

itself  absolutely  conclusive,  and  not  to  be  constituted  in  each  a  case.    AyL  Parer. 

redargued  of   disproved.  .  .  .  The  pro-  260. 
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the  general  rule  ordinarily  prevails,  and  marriage  is  constituted 
by  their  subsequent  intercourse.^  The  presumption  is,  that  the 
woman  had  reformed,  and  refused  to  continue  the  connection, 
unless  put  on  an  honorable  footing.^  Tet  the  facts  of  cases  may 
disclose  exceptions  to  this  rule,  as  already  shown.^ 

§  262.  Formal  Solemnization  to  Intenrene.  —  As  in  consent  per 
verba  de  prcesenti^^  so  in  per  verba  de  futuro  cum  copula^  if 
something  —  as,  for  example,  a  formal  solemnization  — is  by  the 
understanding  of  both  the  parties  to  take  place  before  they  shall 
become  husband  and  wife,  marriage  is  not  constituted.  Copula 
does  not  make  them  married.^  But  this  doctrine  should  not  be 
misunderstood.  Mere  secrecy,®  and  a  mere  intent  to  have  a  fu- 
ture solemnization,^  will  not  alone  prevent  the  tmnsaction  from 
becoming  matrimony. 

§  263.  Promise  oonditional  —  Where  the  agreement  of  future 
marriage  is  on  condition,  copula  will  presumptively  transmute  it 
to  present  marriage  or  not,  according  to  the  following  distinction. 
If  the  condition  is  of  a  sort  not  to  be  purified  until  after  the  cop- 
ula is  had,  the  law  will  not  found  on  the  transaction  a  marriage ; 
but,  if  it  could  be  purified  before,  or  at  the  time,  the  presumption 
will  be  that  it  was  purified,  and  a  present  mutual  consent  will  be 
inferred  from  the  carnal  act.®  An  illustration  of  a  condition  not 
purified  by  copula,  is  where  the  man  tells  the  woman  he  will 
marry  her  if  she  becomes  with  child,  or  a  child  is  born,  from  the 
connection.  Here  the  promise  in  terms  rests  on  an  event  to  hap- 
pen after  the  copula,  which  excludes  the  possibility  of  a  present 
consent.^  On  the  other  hand,  if  a  man  has  agreed  to  marry  a 
woman  when  he  can  do  so  with  comfort,  or  when  she  is  free  from 
debt,  or  is  worth  a  sum  of  money  named,  the  condition  in  its  na- 
ture may  at  any  time  be  purified ;  and,  on  copula  following  such 
a  promise,  the  law  will  presume  the  parties  married.^®    Hence,  — 

1  Sim  r.  Miles,  8  Scotch  Sess.  Cas.  89,  Cas.  Sd  ser.  H.  L.  49,  4  Macq.  Ap.  Caa. 

97.  746. 

*  1  Fras.  Dom.  Rel.  195.  «  Ante,  §  249,  249  a,  258. 

«  Ante,  §  25.3  c,  268  ;  Estate  of  Bever-  »  Peck  t;.  Peck,  12  R.  L  486. 

•on,  47  Cal.  621.    In  Turpin  v.  The  Pub-  •  Ante,  §  252. 

lie  Administrator,  2  Brad.  424,  426,  the  ?  Ante,  §  249,  249  a. 

surrogate  observed :  "  When  parties  are  *  1  Fras.  Dom.  Rel.  193. 

living  in  a  meretricious  state,  a  prom-  *  Stewart  v.  Menzies,  2  Rob.  Ap.  Cas. 

ise  to  marrj  on  some  future  condition  647,  8  CI.  &  F.  809 ;  Kennedy  v,  Macdow- 

does  not  effect  a  marriage  by  mere  contin-  all,  Ferg.  Consist.  Law,  Rep.  163,  App^ 

nation  of  that  connection."    See,    also,  90;  Swinb.  Spousals,  148. 

Telrerton  v.  Longworth,  2  Scotch  Sess.  ^  1  Fras.  Dom.  Kel.  194. 
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Copula  Condition  of  PromiBe  —  (Sednctlon).  —  If  the  copula  is 
the  condition  of  the  promise,  —  as,  where  the  man  says  to  the 
woman,  "  I  will  marry  you  in  six  weeks  if  you  will  sleep  with 
me  to-night,"  —  marriage  is  not  constituted.^ 

§  264.  Bnforoed  Betrothal  —  To  Unoertain  Person.  —  ^^  Albeit," 
says  Swinburne,  *'the  woman  were  betrothed  against  her  will, 
yet,  if  she  suffer  herself  to  be  known  by  him  to  whom  she  was 
espoused,  she  is  presumed  to  have  consented  unto  him  as  unto 
her  husband,  whereby  the  spousals  are  made  matrimony.  Albeit 
the  woman  be  uncertain ;  as,  if  a  man  do  swear  to.  three  sisters 
that  he  will  marry  one  of  them ;  for  by  lying  with  one  of  them 
those  spousals  become  matrimony."  ^     But  — 

§  265.  Marriage  Bngagement  —  (ConrtBhip).  —  A  mere  courtship, 
followed  by  copula,  is  not  marriage.'  There  must  be  a  mutual 
and  perfected  promise  to  intermarry  ;  ^  the  evidence  of  which,  as 
of  any  other  contract,  may  be  either  circumstantial  or  direct.* 
The  question  has  been  agitated,  whether  the  copula  may  be  relied 
on  as  one  of  the  circumstances  in  proof  of  the  promise ;  and  the 
better  opinion  is,  that  it  may  be.  The  promise  must  have  a  com- 
plete existence  distinct  from  the  copula ;  ^  but  the  living  together 
of  the  parties  may  have  some  effect,  such  as  to  ^^  explain  ambig* 
uous  words." '' 

Y.    Consent  by  Habit  and  Repute. 

§  266.  Not  separate  kind  of  Marriage.  —  A  marriage  by  habit  and 
repute  is,  like  one  per  verba  de  future  cum  copula^  simply  an  ordi- 
nary marriage,  proved  in  a  particular  way.*     Hence  — 

Defined  and  described.  —  Habit  and  repute  do  not  create  the 
marriage.  But  it  exists  where,  on  the  parties  cohabiting  as  hus- 
band and  wife,  and  being  accepted  in  society  and  reputed  as  such, 


1  Lords  Brougham  and  Campbell,  in 
Reg.  V.  Millis,  10  CI.  &  F.  634,  026,  782  ; 
ante,  {  266,  267. 

3  Swinb.  Spousals,  2d  ed.  226. 

s  Monteith  v,  Bobb,  6  Scotch  Sess.  Cas. 
8d  ser.  034. 

«  Ante,  §  2. 

*  Hoggan  V,  Cragie,  MacL  &  R.  942 ; 
Honyman  v.  Campbell,  8  Scotch  Sess  Cas. 
1039,  6  Wils.  &  S.  02 ;  Morrison  p.  Dob- 
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son,  8  Scotch  Sess.  Cas.  Sd  ser.  347.  And 
see  ante,  §  247. 

*  Harvie  v.  Inglis,  16  Scotch  Sess.  Cas. 
064. 

7  Graham's  Case,  2  Lewin,  07 ;  Camp- 
bell V.  Honyman,  8  Scotch  Sess.  Cas. 
1039, 1060,  6  Wils.  &  S.  02. 

B  Ante,  §  246,  263;  1  Fras.  Dom.  Rel. 
203;  De  Thoren  v.  ^^tomej-Genersl, 
1  Ap.  Cas.  686. 
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they  are  presumed,  j?rima/a<?ie,  to  be  married.^  The  expression 
is  particularly  Scotch ;  ordinarily  deemed  to  have  originated  in 
an  ancient  statute,  providing,  that  widows,  who  were  holden  and 
reputed  wives  of  the  defunct,  should  have  their  terce  aye  and  till 
it  should  be  clearly  discerned  that  they  were  not  lawful  wives.^ 
But  the  legal  doctrine  signified  by  the  expression  pertains  equally 
to  our  own  law.*  And  we  have  in  some  of  the  States  statutes 
confirming  and  extending  it.^  As  it  exists  in  Scotland,  it  was  in 
the  House  of  Lords  explained  by  Lord  Westbury,  on  a  Scotch 
appeal,  as  follows :  ^^  Cohabitation  as  husband  and  wife  is  a  man- 
ifestation of  the  parties  having  consented  to  contract  that  relation 
inter  Be,  It  is  a  holding  forth  to  the  world,  by  the  manner  of 
daily  life,  by  conduct,  demeanor,  and  habit,  that  the  man  and 
woman  who  live  together  have  agreed  to  take  each  other  in  mar- 
riage, and  to  stand  in  the  mutual  relation  of  husband  and  wife ; 
and,  when  credit  is  given  by  those  among  whom  they  live,  by 
their  relatives,  neighbors,  friends,  and  acquaintances,  to  these  rep- 
resentations and  this  continued  conduct,  then  habit  and  repute 
arise,  and  attend  upon  the  cohabitation.  The  parties  are  holden 
and  reputed  to  be  husband  and  wife."  ^  The  cohabitation  must 
be  matrimonial.®  The  repute,  to  have  its  fullest  effect,  should  be 
uniform.  It  then  casts  on  the  party  denying  the  marriage  the  bur- 
den of  proving  that  it  did  not  take  placed  Still,  in  some  circum- 
stances, a  preponderating  repute  of  marriage  has  been  accepted 
as  adequate.®  It  may  be  doubtful  whether  the  burden  of  proof 
would  be  held  to  shift  in  such  a  case. 

§  266  a.  Under  Laws  requiring  Formal  Solemnization.  —  We  shall 
see,  in  another  connection,  that  this  doctrine  is  not  confined  to  lo- 
calities wherein  consent  alone,  without  formal  solemnization,  may 

1  1  Fras.  Dom.  Rel.  118;  Ferg.  Con-  1   H.  L.  Sc.  182»  211.    And   eee  on  p. 

sist  Law,  116;  De  Thoren  v.  Attorney-  200. 
General,  supra.  *  "  They  [the  witnesses]  never  heard 

'  1  Fras.  Dom.  Rel.  202.    Some  derive  this  man  caU  her  his  wife,  or  any  thing 

this  role  of   the  Scotch  law  from  the  which  could  lead  them  to  hold  he  meant 

canon  law.    Ih.  to  call  her  his  wife.  In  no  case  where  this 

*  Post,  §  434-43S ;  Lyle  v.  £11  wood,  language  was  not  used  has  the  marriage 
Law  Rep.  19  Eq.  08;  Cargile  v.  Wood,  63  been  sustained."  Thomas  v.  Gordon,  7 
Misso.  601.     And  see  Williams  v.  The  Scotch  Sess.  Gas.  872. 

State,  44  Ala.  24.  7  De    Thoren    v.    Attorney-General, 

*  Post,  §  543-645 ;  Bishop  Stat.  Grimes,     supra ;  Gampbell  o.  Gampbell,  supra. 

§  600 ;  Gommonwealth  v,  Morris.  1  Gush.  ^  Lyle  v.  EUwood.  supra,  and  the 
891.  cases    there   cited.    See    Robertson    v. 

»  GampbeU  if.  Gampbe"    T.«w  Rpt>.     Crawford,  3  Beav.  102. 
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constitute  marriage.  It  is  applied  to  all  sorts  of  marriages,  even 
formal  ones,  in  England  and  those  States  of  our  Union  where 
ceremonies  are  essential  to  their  validity,  for  the  purpose  of  es- 
tablishing a  prima-facie  case,  at  least  in  most  civil  actions.^ 

VI.    The  Effect  of  Imperfect  Consent  of  Competent  Parties. 

§  267.  Void.  —  Obviously  the  want  of  consent  considered  in 
this  chapter  renders  the  supposed  marriage  a  mere  nullity.^  It 
may  often  be  desirable,  and  sometimes  of  the  highest  practical 
importance,  for  the  facts  to  be  inquired  into,  and  a  sentence  of 
nullity  pronounced  in  a  suit  instituted  for  the  purpose.  Tet  no 
legal  necessity  requires  this ;  but  the  invalidity  of  the  marriage 
may  be  shown  by  any  party,  in  any  judicial  proceeding,  in  which 
the  question  is  either  directly  or  indirectly  involved.® 

1  Post,  §  434-449.  *  Ante,  $  216  and  eections  there  i». 

*  CampbeU  v.  CampbeU,  Law  Bep.  1    ferred  to. 
H.  L.  Sc.  182. 
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CHAPTER  XIV. 

TOBMAL  SOLEMNIZATION  OF  THE  MABBIAGE. 

{ 268.    Introdaction. 
269-278.    At  Common  Law  generally  and  abroad. 
270-282  a.  Under  Common  Law  of  our  States. 
288-287  a.  How  Statutes  providing  Formalities  are  interpreted. 
288,  289.    Form  of  the  Marriage  Ceremony. 
290-292.    Particular  Frovisions  of  Statutory  Law. 

§  268.  How  Chapter  divided.  —  Bearing  in  mind  that  in  this 
chapter  we  are  to  inquire  whether  any  thing,  and,  if  so,  what, 
must  be  added  to  the  consent  explained  in  the  last  two  chapterg 
to  constitute  marriage,  we  shall  consider:  I.  The  Common-law 
Doctrine  generally  and  abroad ;  II.  The  Common-law  Doctrine 
in  our  States ;  III.  How  Statutes  providing  Formalities  are  in- 
terpreted ;  IV.  Form  of  the  Marriage  Ceremony ;  V.  Particular 
Provisions  of  Statutory  Law. 

I.    The  Common-law  Doctrine  generally  and  abroad. 

§  269.  ConnoU  of  Trent  and  (General  Doctrine.  —  Prior  to  the 
Council  of  Trent,  the  authority  of  which  was  never  acknowledged 
in  England,^  nothing  more  than  the  mere  consent  treated  of  in 
the  preceding  chapters  was,  by  the  general  matrimonial  law  of 
Christian  Europe,  essential  to  marriage.^    But  — 

In  British  lalands.  —  Whether  the  same  law  prevailed  in  Eng- 
land, Ireland,  and  Scotland  is  a  question  which  has  greatly  agi- 
tated the  tribunals  of  those  countries. 

§  270.  The  qnestlon  —  is  simply,  whether,  to  constitute  ^lid 
marriage  at  the  common  law,  the  mutual  consent  of  the  parties 
must  be  interchanged  in  the  presence  of  a  person  in  holy  orders ; 
namely,  a  bishop,  priest,  or  deacon,  episcopally  ordained.^ 

1  Poynter  Mar.  &  Dir.  13.  *  B7  statute,  in  England,  the  onlj  or- 

'  Dalrjrniple  v,  Dalrjrmple,  2  Hag.  Con.  ders  allowed  after  the  Reformation  were 

64, 4  £ng.  £c.  486.  bishops,  priests,  and  deacona.    Besides 
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All  oonoor  in  what  —  It  is  apparently  conceded,  that  the  mar- 
riage need  not  be  in  facie  ecclesice^  further  than  the  presence  of 
such  a  person  makes  it  so ;  being  just  as  well  celebrated  in  a 
private  room  as  in  a  church.  Neither  is  it  indispensable  for  the 
person  in  holy  orders  to  take  any  active  part  in  the  marriage ;  ^ 
even  though  he  refuses,  it  is  valid. 

Parttotdars  of  the  Questdon.  —  Perhaps,  according  to  those  who 
deem  this  presence  essential,  he  must  be  the  parish  priest  of  the 
parties.  The  presence  of  a  dissenting  ecclesiastic  is,  in  their 
opinion,  of  no  avail.  He  must  be  episcopally  ordained ;  that  is,  a 
Roman  Catholic  clergyman,  previously  to  the  Reformation ;  after 
the  Reformation,  a  clergyman  of  the  Church  of  England,  though 
even  then,  aside  from  any  statutory  prohibition,  a  Roman  Cath- 
olic clergyman  would  suiBce,  his  ordination  being  regarded  as 
valid.  No  compliance  with  forms,  either  in  the  church  or  else- 
where, is,  by  this  opinion,  of  any  avail,  when  the  proper  clerical 
person  is  not  present. ^ 

§  271.  "Why  the  Question  in  Donbt  —  That  this  should  be  a 
question  of  doubt  may  at  the  first  impression  seem  strange.  But 
when  we  reflect,  that  anciently  the  people  were  under  the  almost 
entire  control  of  the  priesthood ;  that  always,  unless  according  to 
some  opinions  we  except  the  very  early  ages  of  Christianity,  re- 
ligious ceremonies  were  regarded  as  highly  appropriate  to  attend 
the  nuptials,  rendering  a  marriage  without  them  the  rarest  of  all 
occurrences ;  and  that,  when  there  was  a  marriage  without  the 
clerical  presence,  either  party  to  it  could  compel  the  other  to  sol- 
emnize it  in  facie  ecclesice^^  —  we  see  how  seldom  this  question 
could  arise,  and  the  marvel  ceases. 

§  272.  AU  Opinions  concnr  in  what  farther.  —  By  all  opinions, 
the  mutual  consent  to  present  matrimony,  with  no  clerical  inter- 
vention, produced  a  legal  result  differing  greatly  from  the  mere 
interchange  of  the  executory  promise  to  marry.  It  created  a  last- 
ing obligation,  which  the  parties  could  neither  singly  nor  mutu- 
alljf,  dissolve.  If  they  lived  together  after  the  manner  of  husband 
and  wife,  they  did  not  thereby  commit  fornication.  Neither  one 
of  them  could  marry  another ;  and,  if  either  did,  this  marriage 

these,  the  Romish  Clmrch  reckoned  fire  is  cast  by  the  subseqaent  case  of  Beamish 

other  orders ;  namely,  sub-deacons,  aco-  v.  Beamish,  9  H.  L.  Cas.  274.    And  tee 

lyths,  exorcists,  readers,  and  ostiaries.  post,  §  289. 
Rogers  Be.  Law,  2d  ed.  668.  >  Reg.  v.  Millls,  10  d.  &  F.  684. 

1  Upon  tliis  one  point,  howerer,  donjbt         '  Ante,  {112,  note,  266. 
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was  voidable,  even  though  solemnised  in  the  face  of  the  church, 
with  all  due  observance  of  forms.  In  other  words,  it  was  liable 
to  be  dissolved,  and  held  void  ab  initio^  by  a  proceeding  in  the 
ecclesiastical  court,  such  dissolution  being  termed  a  divorce  causa 
prcecontracttis ;  ^  while  a  marriage,  during  the  life  of  a  former 
husband  or  wife  with  whom  the  nuptials  had  been  formally  cele- 
brated, was  void  per  ae  without  sentence.  Moreover,  as  just  said, 
the  marriage  without  clerical  intervention  entitled  either  party 
to  compel  the  other,  by  a  suit  in  the  spiritual  court,  into  a  publio 
solemnization  in  the  face  of  the  church.  If  either  had  sexual 
intercourse  with  another  person,  he  might  be  proceeded  against 
for  adultery.  The  contract  was  considered  to  be  of  the  essence 
of  matrimony,  and  was  styled  in  the  ecclesiastical  law  verum 
matrimonium^  and  sometimes  ipsum  matrimoniumJ^    Now,  — 

Obsenrations  hereon.  —  Bearing  in  mind,  that  even  those  who 
deem  clerical  intervention  necessary  to  a  complete  marriage  con- 
cede so  much  as  to  the  effect  of  a  mutual,  present  consent  with- 
out it,  let  us  pause  and  ask  what  it  is  which  by  common  opinion 
we  have  here.  Two  marriageable  persons  are  indissolubly  united 
in  such  a  way  that  sexual  commerce  between  them  is  not  forni- 
cation, that  the  like  commerce  of  either  with  another  is  adultery, 
that  neither  can  marry  any  other  person,  —  if  this  is  only  Chris- 
tian concubinage,  still  it  contains  not  the  least  of  the  elements  of 
marriage. 

§  273.  Opinions  differ  in  what  —  We  now  come  to  the  disputed 
ground.  On  the  one  hand  it  is  contended,  that,  not  only  were 
parties  refusing  to  have  their  marriages  publicly  celebrated  liable 
to  ecclesiastical  censure,  and  to  a  suit  to  enforce  public  solemni- 

^  Ante,  §  112  and  note,  266.  p.  815.  In  accordance  with  this  opinion 
3  Reg.  V.  Millis,  10  CI.  &  F.  634,  024,  of  Lord  Camphell,  is  that  expressed  by 
026,  654,  655,  703,  707,  832,  856,  858.  Woodbury,  J.,  in  Londonderry  t;.  Chester, 
Some  slight  doubt  was  expressed  in  this  2  N.  H.  268.  On  this  point,  I  think  tlie 
case  upon  one  or  two  of  the  above  propo-  last  reported  English  case  is  Baxtar  v. 
•itions.  Thus  the  solicitor-general  put  it  in  Buckley,  1  Lee,  42,  5  Eng.  Ec.  301.  Its 
argument,  that  a  marriage  against  the  judgment  is  of  a  date  one  year  earlier 
impediment  of  precontract  was  void,  not  tiian  the  first  English  marriage  aQt,  which 
voidable,  p.  608.  And  Lord  Campbell  put  an  end  to  these  suits.  The  contract 
was  of  opinion,  that  the  precontract  was  per  verba  de  prcesenti  (not  in  writing) 
which  could  be  enforced  by  a  suit  in  the  and  the  parties  were  minors.  The  sen- 
ecclesiastical  court,  and  which  rendered  tence  was,  says  the  report,  that  "  Mr. 
a  subsequent  marriage  in  disregard  of  it  Buckley  solemnize  marriage  in  the 
voidable,  was  an  executory  agreement  to  church  with  Susanna  Baxtar  within  sixty 
marry,  not  the  promise  per  verba  de  pra-  days  after  he  shall  be  served  with  a  monl- 
•mft,  p.  763,  784.    Contra,  Lord  Denman,  tion  for  that  purpose." 
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Eation,  but  also  that  substantially  the  rights  of  matrimony,  such 
as  the  legitimacy  of  children,  and,  in  later  times,  dower  and  cur- 
tesy, flowed  from  these  connections,  which,  in  oth^r  words,  were 
complete  marriage.  On  the  other  hand,  the  opinion  is,  that 
though  the  cohabitation  was  not  adulterous  the  children  were  ille- 
gitimate, that  neither  could  the  woman  have  dower  nor  the  man 
curtesy ;  and  that,  though  a  public  marriage  solemnized  afterward 
between  one  of  the  parties  and  a  third  person  was  voidable  in  the 
ecclesiastical  court  and  the  cohabitation  under  it  was  punishable 
there  as  adulterous,  yet  it  would  not  subject  them  to  an  indict- 
ment for  polygamy:  the  inference  assumed  to  follow  from  all 
which  being,  that  this  union  was  not  marriage.^ 

§  274.    How  Qnestion  decided  for  Scotland.  —  In  Scotland,  this 

question  was  earliest  put  to  rest.  The  leading  Scotch  cases  are 
McAdam  v.  Walker,  which,  beginning  in  the  year  1805,  and  ti*av- 
elling  through  the  Scotch  courts,  was  carried  to  the  House  of 
Lords,  and  there  decided  in  1818  ;  *  and  Dalrymple  v.  Dalrymple, 
which  was  a  suit  in  the  Consistory  Court  of  London  to  affirm  a 
Scotch  clandestine  marriage,  adjudged  there  by  Lord  Stowell  in 
1811,  and  appealed  to  the  Court  of  Arches,  and  thence  to  the 
High  Court  of  Delegates,  and  decided  by  the  latter  in  the  year 
1814.^  In  each  of  these  cases,  the  marriage  was  without  clerical 
intervention ;  and  in  each,  in  every  stage  of  it,  was  held  to  be 
good.  Lord  Stowell's  opinion  in  the  Dalrymple  suit  has  always 
been  esteemed  a  production  of  matchless  beauty  and  learning, 
quite  unsurpassed  in  forensic  discussion.  Still,  the  result  has  not 
been  universally  approved,  even  by  Scotch  lawyers ;  but  all  ad- 
mit, that  the  question,  so  far  as  Scotland  is  concerned,  is  finally 
adjudicated,  no  more  to  be  stirred.^ 

§  275.  BUewhere  in  BrltiBh  Dominions.  —  The  first  English  mar- 
riage act,  commonly  called  Lord  Hardwicke*s,^  settled  the  ques- 
tion for  England  as  to  future  marriages,  yet  left  it  open  for  the 
rest  of  the  British  dominions.  The  Dalrymple  case,  however, 
was  generally  understood  as  determining  it  for  those  other  por- 
tions, in  the  same  way  as  for  Scotland.     But,  — 

Reg.  ▼.  Ainiis.  —  In  1844,  the  case  of  The  Queen  v.  Millis  came 

1  Reg.  V.  Millifl,  as  cited  ante,  }  270>-  Gon.  54, 4  Eng.  Ec  486,  and  note  at  the 

S72.  end  of  the  case. 

s  McAdam  v.  Walker,   1  Dow,  148.         «  1  Fras.  Dom.  Bel.  87  et  seq. 
And  see  2  Hag.  Con.  97,  4  Eng.  Ec.  604.  >  26  Geo.  2,  c.  83»  ▲.  D.  1763. 

*  Dalrymple    v.  Dalrjmple,  2    Hag. 
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before  the  House  of  Lords,  on  an  appeal  from  Ireland.  The 
facts  were,  that  the  defendant,  Millis,  being  a  member  of  the 
established  church,  was  married,  in  Ireland,  to  a  woman  who 
was  either  a  member  of  the  same  church  or  a  dissenter,  by  a 
Presbyterian  minister,  in  the  form  common  with  Presbyterian 
dissenters ;  and,  under  the  marriage,  the  parties  cohabited  as 
husband  and  wife  for  two  years.  Afterward,  while  this  woman 
was  living,  he  married  in  England  another  woman,  in  a  form 
about  which  there  was  no  dispute.  He  was  indicted  in  Ireland 
for  polygamy.  The  first  marriage  constituted  a  complete  inter- 
change of  the  consent  per  verba  de  prceaenti.  Was  it  sufficient  to 
sustain  the  indictment?  The  judges  of  Ireland  differed,  being 
about  equally  divided  in  opinion  ;  though,  in  form,  that  the  case 
might  be  taken  up,  they  united  in  giving  judgment  against  the 
crown.  The  English  Lords,  on  the  question  coming  before  them, 
consulted  the  common-law  judges  of  England;  and  the  latter 
unanimously  advised  that  the  first  marriage  was,  as  a  foundation 
for  the  indictment,  invalid.  But  the  Lords,  who  gave  judgment, 
were  equally  divided ;  Brougham,  Denman,  and  Campbell  being 
in  favor  of  sustaining  the  first  marriage ;  the  Lord  Chancellor 
(Lyndhurst),  Cottenham,  and  Abinger  being  of  the  opposite 
opinion.  So  the  rule  Semper  prceiumitur  pro  negante  applied,  and 
judgment  was  formally  rendered  forthe  defendant.^ 

§  276.  Concerning  this  Case  —  (What  Learning  needed).  —  The 
question,  in  the  House  of  Lords,  was  elaborately  discussed  by 
counsel ;  by  Lord  Chief  Justice  Tindal,  who  gave  the  opinion  of 
the  judges ;  and  by  the  Lords  above  named,  who  delivered 
opinions  seriatim.  It  was  also  thoroughly  examined  in  the  court 
below.  The  report  of  the  case  before  the  Lords  fills  874  of  the 
ample  pages  of  Clark  &  Finnelly's  Reports,  and  is  a  mine  of 
learning,  not  perhaps  altogether  of  wisdom,  on  the  subject.  The 
question  pertained  chiefly  to  the  ecclesiastical  law.  Yet  not  an 
ecclesiastical  judge,  not  any  legal  person  possessing  any  special 
knowledge  of  the  subject,  sat  in  the  case.  Advice  was  sought, 
not  from  those  whose  special  lines  of  investigation  and  thought 
had  qualified  them  to  give  it,  but  from  the  common-law  judges, 
who  as  of  course  were  deficient  in  the  particular  collateral  knowl- 
edge essential' to  the  formation  of  an  intelligent  conclusion  from 
what  was  found  in  the  books.    Indeed,  the  result  hinged  upon  the 

1  Beg.  V.  Millit,  10  GL  &F.  584. 
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understanding  which  the  court  should  form  of  some  things  con- 
nected with  the  doctrines  and  practice  of  the  ecclesiastical  courts ; 
and,  while  these  were  unknown  to  those  whose  opinions  swayed  the 
tribunal,  not  even  opportunity  was  afforded  to  learn  them.  Lord 
Chief  Justice  Tindal  complained  of  the  want  of  time  for  investi- 
gation ;  and  he  appeared,  throughout  his  opinion,  conscious  of 
what  was  true,  that  he  and  his  associates,  driven  to  the  work 
without  due  preparation,  did  not  constitute  the  advisory  tribunal 
to  which  this  question  ought  to  have  been  submitted.  From 
these  facts,  coupled  with  the  fact  that  the  ecclesiastical  judges, 
whose  pursuits  lead  them  into  the  collateral  knowledge  most  im- 
portant for  the  solution  of  this  class  of  questions,  were,  both 
before  and  after,  of  opinion  opposite  to  what  was  arrived  at  by 
the  common-law  judges,  we  may  conclude  that  the  latter,  had 
time  for  study  and  reflection  been  given  them,  would  not  have 
undertaken  to  overturn  what  judges  like  Lord  Stowell,  familiar 
with  the  entire  subject,  had  on  ample  investigation  and  ponder- 
ings  established. 

§  277.  Btatutea  inflaencing  this  Case.  —  As  a  whole,  the  opinions 
alike  of  judges  and  lords  were  apparently  based  on  what  they 
deemed  to  be  the  common  law  of  England.  Yet  there  were  sev- 
eral statutes  relating  to  Ireland,  more  or  less  considered  in  the 
arguments ;  one  of  which,  in  particular,  had  great  weight  with 
the  Lord  Chancellor,  and  it  may  have  turned  the  scale.  It  was 
68  Geo.  3,  c.  81,  which  provided,  that  thereafter  there  should  no 
^^  suit  or  proceeding  be  had  in  any  ecclesiastical  court  in  Ireland, 
in  order  to  compel  a  celebration  of  any  marriage  in  facie  eceleaiw^ 
by  reason  of  any  contract  of  matrimony  whatever,  whether  per 
verba  de  prcesenti  or  per  verba  de  futuro^  It  seemed  to  this 
learned  person,  that  the  effect  of  this  statute  had  been  to  change 
the  character  of  the  contract  per  verba  de  prcesenti,^  Lord  Chief 
Justice  Tindal  plainly  did  not  put  his  opinion  upon  this  ground  ; 
and,  though  he  expressly  said  the  other  judges  were  not  answer- 
able for  his  reasons,  he  employed  language  not  quite  consistent 
with  the  idea  of  any  other  basis  for  their  conclusion  than  the 
English  common  law  as  unaffected  by  marriage  acts. 

§  277  a.   Things  not  to  be  overlooked.  — :-  It  is  not  deemed  necefr* 

^  Page  871  of  the  report  of  the  case  of  held  bj  Mr.  Justice  Crompton,  m  thr 

Reg.  V.  MUlis,  which  commences  10  CI.  &  Court  below.    See  p.  652,  and  Dix's  K^ 

F.  534.    And  see  also  the  opinion  of  Lord  264. 
Cottenham,  p.  880.    The  same  was  also 
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BBxy  to  discuss  this  question  in  any  minute  way  in  these  volumes. 
But  a  caution  to  persons  investigating  it,  not  to  overlook  those 
principles  of  interpretation  and  of  law  which  are  special  to  ques- 
tions o.f  marriage,  may  not  be  amiss.    Thus,  — 

Directory  only.  —  We  shall  see  further  on,^  that,  by  a  principle 
in  a  large  degree  peculiar  to  our  marriage  laws,  all  regulations 
concerning  the  forms  of  marriage,  even  those  which  make  penal 
or  indictable  its  solemnization  in  disregard  of  them,  are,  as  to  the 
validity  of  the  marriage,  interpreted  as  directory  only ;  unless  the 
statute  or  canon  embodying  the  regulation  has  an  express  clause 
of  nullity.  So  that,  though  a  marriage  is  celebrated  in  direct 
violation  even  of  a  written  law  not  containing  such  clause,  and 
though  the  officiating  person  and  the  parties  are  punishable  there* 
for,  it  is  not  consequently  invalid.  This  consideration,  which 
seems  not  to  have  been  in  the  minds  of  the  common-law  judges  in 
advising  in  The  Queen  v.  Millis,  disposes  of  a  large  proportion  of 
the  arguments  against  the  marriage  without  clerical  interven- 
tion.' There  were,  in  former  times,  numerous  canons,  and  the 
like,  making  it  an  offence  against  the  church  to  marry  without 
the  presence  of  the  priest,  but  these  were  never  construed  to 
render  the  marriage  in  violation  of  them  void.  Upon  these  the 
common-law  judges,  not  thinking  how  the  ecclesiastical  courts 
interpreted  them,  stumbled.     Again,  — 

§  277  b.  Bower. —  That,  in  early  times,  dower  was  not  allowed 
where  the  marriage  was  without  clerical  intervention,  is  no  argu- 
ment against  its  validity.  Common-law  dower,  it  is  well  known, 
originated  in  an  old  custom  for  the  husband  or  some  other  person 
voluntarily  to  assign  dower  to  the  woman  at  the  celebration  of 
the  nuptials  ^^  at  the  church  door,"  as  the  phrase  was.  Conse- 
quently Britton,  who,  according  to  his  late  editor,  Nichols,  wrote 
in  or  near  1291  or  1292,  20  Edw.  I.,*  says;  *'  Dower  is  not  as- 
signed in  all  places  nor  at  all  times,  but  at  certain,  to  wit,  at  the 
commencement  of  the  contract  and  at  the  door  of  the  church  only, 
with  the  solemnity  of  witnesses,  and  not  in  private.    For  as  se- 

1  Post,  §  2Sd.  arrive  at,  he  will  certainly  83nnpathize 
*  The  doctrine  of  the  "  King's  Ecclesi-  with  Lord  Cottenham,  who  says,  that,  in 
astical  Law "  was  undoubtedly  well  the  course  of  a  long  professional  life,  he 
stated  (ante,  §  54) ;  but  the  effect  of  the  has  not  met  with  a  question  so  em- 
doctrine  could  only  be  to  weaken  some-  barrassing.  p.  873. 
what  one  of  Lord  Stowell's  minor  argu-  '  The  reader  may  like  to  compare  this 
ments  employed  in  the  Dalrymple  case,  date  with  ante,  {  61, 64. 
Whatever   conclusion    tlie  reader  may 
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oret  marriages,  performed  in  private,  are  prejudicial  to  heirs  with 
reference  to  the  succession,  so  are  they  prejudicial  to  wives  with 
respect  to  the  recovery  of  their  dowers.  The  nature  of  dower, 
then,  is  such,  that,  where  espousals  are  solemnized  at  the  church 
in  the  presence  of  the  people,  in  such  case  and  not  otherwise 
dower  may  be  demanded."^  But  what  is  the  meaning  of  the 
phrase  ^*  at  the  door  of  the  church  "  ?  This  is  explained  in  a  note 
by  a  contemporaneous  lawyer  and  judge,  appended  to  this  yery 
passage,  and  it  has  been  preserved  by  the  editor.  Says  the  anno- 
tator :  *^  Every  contract  of  marriage,  at  which  there  is  preseitt  a 
parish  priest  and  his  clerk,  is  at  the  church  door,  and  sufficiently 
solemn ;  for  it  is  in  facie  ecclesicey  Now,  bearing  this  explana- 
tion in  mind,  let  us  turn  to  another  passage  in  this  ancient  author. 
Speaking  of  the  recovery  of  dower  by  action,  he  says :  ^^  Again, 
the  tenant  may  say,  that,  although  she  [the  widow]  was  his  law* 
ful  wife,  yet  she  ought  not  to  have  dower,  because  she  was  never 
solemnly  married  at  the  church  door,  and  consequently  dower 
was  never  established  upon  her  there.  And  if  this  be  verified, 
she  shall  not  recover  any  dower  on  account  of  the  words  of  the 
writ  *  at  the  church  door.' "  *  A  little  further  on  we  read :  "  But 
now  it  may  be  asked,  whether,  if  a  man  kept  a  mistress  in  concu- 
binage, and  begot  a  child  by  her,  and  afterwards  secretly  married 
her  elsewhere  than  at  the  church  door,  and  after  such  marriage 
had  another  chi^d  by  her,  and  then  publicly  married  her  at  the 
ehurch  door,  and  there  endowed  her,  and  after  that  had  a  third 
child  by  her,  which  of  these  children  would  be  admissible  to  the 
succession  of  the  inheritance  of  the  father,  and  by.  reason  of  which 
of  them  the  mother  shall  be  entitled  to  dower  after  the  decease 
of  the  father.  The  answer  in  such  case  is,  that  the  middle  son 
ought  to  be  admitted  to  the  succession  of  the  inheritance  of  the 
father,  and  shall  be  accounted  legitimate  in  respect  of  his  birth 
although  the  marriage  was  secret,  provided  he  can  aver  that  he 
was  born  within  wedlock,  whether  the  espousals  were  publicly  or 
privately  performed.  And  yet  the  mother  shall  not  have  dower 
by  reason  of  that  child,  but  she  shall  have  it  by  reason  of  the 
third  son,  and  of  the  solemn  espousals  wherein  she  was  endowed 
at  the  church  door.  Hence  it  appears,  and  true  it  is,  that  some- 
times the  mother  shall  not  have  dower,  although  the  son  may  be 

1  Britton,  6,  1,  2,  p.  236  of  YoL    2,        >  Britton,  p.  266  of  Vol.  2,  Nich.  ed. 
BidLed. 
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admissible  to  the  succession  of  the  inheritance  of  his  father,  and 
that  no  right  ever  accrues  to  any  woman  to  demand  dower,  unless 
it  was  established  to  her  at  the  church  door,  and  this,  whether  in 
a  time  of  interdict  or  not."  ^    Now,  — 

Conoltiaioii  as  to  Common  Ia^^  of  Maniago  —  ^Authoritlaa  ex- 
plained). —  Seeing  that  a  marriage  performed  by  the  intervention 
of  a  priest  was  not  deemed  to  have  been  secret,  but  to  have  I  een 
celebrated  at  the  '*  church  door,"  or  in  facie  ecclesice^  we  have 
here  a  clear  exposition  of  the  better  common-law  doctrine.  And, 
if  we  take  out  of  our  view  the  old  ecclesiastical  inhibitions  of 
marriage  celebrated  otherwise  than  *'at  the  church  door,"  and 
the  old  common-law  cases  which  held  that  there  could  be  no 
dower  when  the  marriage  was  not  "  at  the  church  door,"  we  shall 
find  but  little  of  even  apparent  authority  left  to  sustain  the  doc- 
trine, that  any  thing  connected  with  the  ^^  church  door  "  was  an 
essential  element  in  marriage ;  leaving  unquestioned  what  Britton 
tells  us  was  the  law  of  his  day,  that  marriage  without  clerical 
intervention  is  good,  even  though  contracted  in  private. 

§  278.  Reg.  ▼.  BfiUlia  as  Authority.  —  Though  th^  case  of  The 
Queen  v.  Millis  was  decided  by  a  tribunal  equally  divided,  and 
in  the  way  it  was  by  reason  of  the  particular  pro-forma  manner  in 
which  it  was  taken  up,  whereas  if  it  had  gone  up  in  some  other 
manner  it  would  have  travelled  to  the  directly  contrary  result, 
still  it  is  held  to  be  conclusive  on  the  courts  as  to  the  Irish  law, 
the  English  having  been  already  determined  by  statute.^  The 
inquiry  how  it  affected  the  colonies  would  present  for  discussion 
questions  not  relevant  to  our  own  jurisprudence.  That  it  is  bind- 
ing in  them  is  not  apparent  to  the  writer ;  ^  in  like  manner,  there 
is  no  pretence  that  it  changed  the  Scotch  law.^  The  House  of 
Lords,  sitting  as  a  court  of  appeal  from  any  part  of  the  British 
dominions,  would  seem  necessarily  to  have  jurisdiction  of  the  law 
of  the  place  only  whence  the  appeal  comes.  In  the  Consistory 
Court  of  London,  in  1847,  on  a  divorce  suit  for  adultery,  where 
the  marriage  had  been  contracted  per  verba  de  prcesenti  before  a 
Presbyterian  clergyman  in  New  South  Wales,  Dr.  Lushington 

1  2  Britton,  nt  sup.  p.  266.  $  ^73,  2d  and  8d  eds.  of  this  work),  0  H 

*  Attorney-General  o.  Dean  and  Can-  L.  Cas.  274 ;   DuMoulin  r.  Drultti  13  Ir 

oni  of  Windsor,  8  H.  L.  Cas.  360, 892, 803 ;  Com.  Law,  212. 

Catherwood  v.  Caslon,  13  M.  &  W.  261,  8         *  And  see  the  above  cases. 

Jur.  1076 ;    Beamish  v.  Beamish,  1  Jur.         «  Ante,  $  274. 

s.i.pt.IL  466  (also  reprinted  in  anote  to 
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held  it  to  be  a  sufficient  foundation  for  the  divorce ;  and  employed, 
in  announcing  this  decision,  the  following  language :  ^'  When  I 
consider  how  much  that  question  was  discussed  in  the  celebrated 
case  of  The  Queen  v.  Millis,  I  am  justified  in  saying,  that  nothing 
fell  from  any  one  of  the  law  lords  in  the  House  of  Lords  (I  am 
not  alluding  to  the  opinions  expressed  by  the  common-law  judges) 
which  in  any  way  intimated  that  such  a  marriage  would  not  be 
sufficient  to  enable  this  court  to  proceed  to  a  separation  a  mensd 
et  thoro.  I  am  not  disposed  to  carry  the  decision  in  that  case  one 
iota  further  than  it  went,  for  two  reasons :  first,  as  the  law  lords 
were  divided,  it  was  only  in  consequence  of  the  form  in  which 
that  case  came  before  them,  there  could  be  considered  to  be  a 
judgment  at  all ;  in  the  second  place,  were  I  to  hold  the  presence 
of  a  priest  in  the  orders  of  the  Church  of  England  to  be  necessary, 
I  should  be  going  the  length  of  depriving  thousands  of  couples, 
married  in  the  colonies  and  the  East  Indies  (where  till  of  late 
there  were  no  chaplains),  of  the  right  to  resort  to  this  court  for 
such  redress  as  it  can  give  in  cases  of  cruelty  or  adultery.  Until 
I  am  controlled  by  a  superior  authority,  for  no  further  examina- 
tion of  the  question  will  induce  me  to  change  my  opinion,  most 
unquestionably  I  shall  hold  in  this,  and  all  other  similar  cases, 
that,  where  there  has  been  a  fact  of  consent  between  two  parties 
to  become  man  and  wife,  such  is  a  sufficient  marriage  to  enable 
me  to  pronounce,  when  necessary,  a  decree  of  separation.'*  ^  The 
court  also  held,  that  this  maiTiage  could  not  be  decreed  void  in  a 
suit  for  nullity.^  In  a  more  recent  case,  the  Court  of  Queen's 
Bench,  in  our,  neighboring  province  of  Upper  Canada,  intimated 
an  opinion  adverse  to  receiving  the  decision  in  The  Queen  v. 
Millis  as  sufficient  to  establish  the  law  of  marriage  in  accordance 
with  the  doctrine  maintained  by  the  common-law  judges.^ 

II.   The  Common-law  Doctrine  in  our  States. 

§  279.  Reg.  ▼.  Bsmia,  with  us.  —  The  reader  need  not  be  told, 
that  this  case,  so  recent,  is  not  of  authority  in  our  States.  Even 
as  opinion  to  persuade,  the  foregoing  explanations  show  that  it  is 

1  CattenOl  v.  Catterall,  1  Bob.  £c.  680,  *  Bueakej  v.  Breakej,  8  U.  C.  Q.  B. 
682.  84a 

'  Catterall  v.  Sweetman,  1  Bob.  Be. 
801 
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no  stronger  on  the  one  side  than  on  the  other.  And  if  we  were 
to  derive  our  doctrines  on  this  question  from  the  mother  country, 
it  would  be  more  reasonable  to  take  them  from  the  earlier  expo- 
sitions, upon  cases  originating  in  Scotland,  where  the  question 
Wis  unmixed  with  interpretations  of  English  marriage  acts,  than 
from  this  mixed  case,  decided  in  haste,  by  an  equally  divided 
court.^    And  — 

In  Gtoneral  in  our  States.  —  The  doctrine,  that  the  intervention 
of  a  person  in  holy  orders  is  essential  to  marriage,  has  found  small 
support  in  this  country.  It  has  been  held  to  be  unnecessary  at 
the  common  law,  by  the  courts  of  New  York,*  New  Jersey,* 
Pennsylvania,*  Kentucky*  (but  the  law  was  afterward  changed 
by  statute  ®),  Vermont  substantially,^  Ohio,^  Tennessee,*  Ala- 
bama,^^  possibly  New  Hampshire,^*  Maryland,'^  South  Carolina,^* 
California,^*  Michigan,^®  Missouri,*^  Mississippi,^^  Minnesota,^®  Illi- 
nois,^* Rhode  Island,^  and  Oeorgia.*^    The  same  has  been  held  in 

1  Ante,  §  274, 276,  277.  Robertson  v.  The  State,  42   Ala.  609; 

s  Eenton  v.  Reed,  4  Johns.  62 ;  Starr  Campbell  i;.  GuUatt,  43  Ala.  67. 

V.  Peck,  1  Hill,  N.  Y.  270 ;  Rose  o,  Clark,  "  Londonderry  v.  Chester,  2  N.  H.  268, 

8  Paige,    674 ;   Clayton   v.    Wardell,  4  277.    And  see  Keyes  u.  Keyes,  2  Fost.  N. 

Comst.  230;  Cunningham  v.  Burdell,  4  H.  663.    But  compare  these  with  Dum- 

Brad.  343 ;  Grotgen  i;.  Grotgen,  3  Brad,  barton  v.  Franklin,  19  N.  H.  267. 

873 ;  Hayes  v.  People,  26  N.  Y.  390 ;  Bis-  ^^  Cheseldine  v.  Brewer,  1  Har.  &  McH. 

seU  V.  Bissell,  66  Barb.  326,  7  Abb.  Pr.  162.    This  case  is,  to  appearance,  over- 

K.  8. 16 ;  Van  Tuyl  0.  Van  Tuyl,  67  Barb,  ruled,  and  the  doctrine  held  differently, 

236,  8  Abb.  Pr.  k.  8.  6 ;  Wright  v.  Wright,  in  the  subsequent  case  of   Denison  v. 

48  How.  Pr.  1 ;  CaujoUe  v.  Ferrie,  23  N.  Denison,  36  Md.  361,  as  to  which  see  the 

Y.  90. 106;  Davis  1?.  Davis,  7  Daly,  306;  next  section, 

ante,  §  266  et  seq.  "  10  McCord's  Stat.  367,   Ed.   note; 

*  Pearson  v.  Howey,  6  Halst  12,  18,  8.  c.  Law  Jour.  384. 

20,  where  Ford,  J.,  so  held, — the  other  ^^  Graham  0.  Bennet,  2  Cal.  603.    And 

judges  being  silent  upon  the  point.  see  In  re  McCausland's  Estate,  62  Cal. 

*  Hantz  V.  Sealey,  6  Binn.  406;  Com-  668.  Consult,  however.  Holmes  v.  Holmes, 
monwealth  v.  Stump,  3  Smith,  Pa.  132.  1  Abb.  U.  S.  626. 

>  Dumaresly  v.  Fishly,  8  A.  K  Mar.  ^^  Hutchins  v.  IQmmell,  31  Mich.  126. 

868.  ^^  Dyer  u.  Branuock,  66    Misso.  391 

0  Estill  V.  Rogers,  1  Bush,  62;  Stewart  See  Boyer  v.  Dively,  68  Misso.  610. 

V.  Munchandler,  2  Bush,  278.  ^^  Dickerson  v.  Brown,  49  Missis.  367 ; 

7  Newbury  v.  Brunswick,  2  Vt.  161.  Floyd  v.  Calvert,  63  Missis.  37 ;  Bundle 

See  Northfield  v.  Plymouth,  20  Vt.  682;  v,  Pegram,  49  Missis  761 ;  Hargroves  v. 

The  State  v.  Rood,  12  Vt.  396.  Thompson,  31  Missis.  211. 

•  Carmlchael  o.  The  Stote,  12  Ohio  ^  The  State  v.  Worthingham,  23  Minn. 
State,  663.  628. 

•  Bashaw  v.  The  State,  1  Yerg.  177;  ^  Port  v.  Port,  70  HI  484;  Hebble- 
Grisham  v.  The  State,  2  Yerg.  689;  An-  thwaite  v.  Hepworth,  13  Chicago  Leg. 
drews  v.  Page,  3  Heisk.  663.  News,  19. 

^  The  State  v.  Murphy,  6  Ala.  766,  2        »  Peck  v.  Peck,  12  R.  L  486. 
West.  Law  Jour.  192.    Perhaps  the  ques-        ^  Askew  v.  Dupree,  30  Ga.  178.    Por- 
tion 18  not  fully  settled  in  this  State,    sibly  this  case  is  not  conclusive  of  the 
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Louisiana,  which  State  derived  its  common  law  from  Spain,  the 
Council  of  Trent  never  having  been  deemed  binding  in  the 
colony,  though  received  in  the  mother  country.*  The  bench  of 
the  Supreme  Court  of  the  United  States  was  on  one  occasion 
equally  divided  on  this  question.^  Not  so  in  a  later  case.  It  said 
by  Strong,  J.,  speaking  of  "  informal  marriage  by  contract  jt?er  verba 
deprcesenti,  that  such  a  contract  constitutes  a  marriage  at  common 
law  there  can  be  no  doubt,  in  view  of  the  adjudications  made  in 
this  country,  from  the  earliest  settlement  to  the  present  day/'  ^ 
Kent,  Reeve,  and  Oreenleaf,  in  their  text-books,  have  considered 
clerical  intervention  to  be  unnecessary  at  the  common  law,^  and 
this  may  well  be  deemed  the  American  doctrine.'^  The  doctrine 
otherwise  expressed  is,  that  the  marriage  by  mere  consent,  as 
explained  in  our  last  chapter,  is  good  throughout  the  United 
States,  except  in  some  States  where  local  statutes  have  provided 
otherwise.  Nor  has  the  author  been  able  to  find,  in  our  Ameri- 
can books,  any  opinion  or  adjudged  case  in  harmony  with  the 
doctrine  of  The  Queen  v.  Millis ;  namely,  that  a  valid  marriage 
at  common  law  can  be  contracted  only  in  the  presence  of  a  per* 
son  in  holy  orders.     Still,  — 

Contrary  and  Qualifying  Viawi.  —  As  diverging  from  the  main 
current  of  our  American  law,  we  have  the  following,  — 

North  Carolina.  —  It  was  in  this  State  strongly  expressed,  that 
the  common  law  of  the  State  recognizes  no  marriage  otherwise 
than  according  to  the  statutes,^ — "as  to  which,"  the  court  ob- 
served in  a  subsequent  case,  "  we  express  no  opinion." '     But 

qaestion  in  thU  State.    Lumpkin,  J.,  said         *  Ai  to  marriage  under  the  Mexican 

yerj  wisely  in  it:  *'  I  have  never  known  law,  formerly  prevailing  in  California,  see 

a  self-solemnized  marriage.    But  suppose  Harman  v,  Harman,  1  Cal.  215.    Under 

such  should  occur;  better,  far,  for  the  the  same  law,  as  formerly  prevailing  in 

parties,  especially  the  female,  that  the  Texas,  see  Lewis  v,  Ames,  44  Texas,  319. 

law  should  be  as  it  is.    Her  honor  is  As  to  Indiana,  see  Boche  v,  Waslungton, 

saved,  and  this  is  worth  more  than  every  10  lud.  53,  57. 

thing,  even  life  iuelf."  p.  190.    Compara         *  The  State  v.  Samuel,  2  Dot.  &  Bat. 

with  ante,  §  20.  177.    The  question   in   this   case    was, 

^  Fatton  V.  Philadelphia,  1  La.  An.  9S ;  whether  marriages  by  cohabitation  among 

Holmes  v.  Holmes,  6  La.  463;  Succession  slaves  were  valid,  and  tliey  were  held  not 

of  Prevost,  4  La.  An.  347,  349 ;  Hallett  o.  to   be   so.    But  the  decision  rested  as 

Collins,  10  How.  U.  S.  174 ;  ante,  §  269.  much  on  the  legal  incapacity  of  slaves  to 

'  JeweU  P.Jewell,  1  How.  U.  8.  219.  marry — see  ante,  {  154  et  seq.— as  on 

See  Blackburn  v.  Crawfords,  3  Wal.  175.  the  view  taken  of  the  common  law  of  the 

And  see  ante,  {  254,  note.  State. 

*  Meister  v.  Moore,  96  U.  S.  76,  78.  7  The  Stote  v.  Ta-cha-na-tah,  64  N.  a 

«  2  Kent  Com.  87 ;  Reeve  Dom.  Bel.  614.    See  Cooke  v.  Cooke,  PhUlips,  58a 
195 et  seq.j  2  QreenL  £v.  {  46a 
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such,  by  all  opinions  everywhere,  is  not  the  common  law  of 
England.    Again,  — 

TenneuMe.  —  While,  in  Tennessee,  a  marriage  by  mere  consent 
is  admitted  to  be  good  at  the  common  law,  it  has  been  in  some 
of  the  cases  asserted  that  colonial  statutes  supei-seded  this  rule.^ 
But  of  late  this  interpretation  of  those  statutes  has  been  seriously 
questioned.^ 

Massaohnsetts.  —  In  Massachusetts  a  distinguished  judge  ob« 
served :  ^^  When  our  ancestors  left  England,  and  ever  since,  it  is 
well  known  that  a  lawful  marriage  there  must  be  celebrated 
before  a  clergyman  in  orders,"  —  language  showing  conclusively 
that  he  had  not  bestowed  upon  the  subject  any  degree  of  his 
usual  research.^  Later  the  question  in  this  State  has  been 
more  fully  examined ;  and  the  conclusion  reached  is,  that,  what- 
ever be  the  common  law  of  England,  it  was  not  adopted  in  colo- 
nial times,  but  was  superseded,  and  so  remains,  by  numerous  early 
and  later  statutes.^ 

Maine.  —  The  question  in  this  State  is  still  undecided ;  ^  though 
the  court  seems  to  have  taken  it  for  granted  that  the  statutory 
forms  must  be  followed.^ 

§  279  a.  Maryland.  —  The  latest  opinion  in  Maryland  is  in  a 
degree  harmonious  with  that  in  Massachusetts.  It  is  not  a  fol- 
lowing of  any  interpretation  of  the  common  law  of  England ;  but 
the  court  holds,  overruling  a  former  decision  not  deemed  to  be  of 
binding  force,^  that  the  unwritten  law  of  the  State  required  some 


1  Grisham  v.  The  State,  2  Yerg.  589, 
602;  Bashaw  v.  The  State,  1  Terg.  177. 

3  Andrews  r.  Page,  S  Heisk.  653,  667. 
See  Johnson  v.  Johnson,  1  Coldw.  626. 

*  Milf ord  V.  Worcester,  7  Mass.  48,  53. 
See  also  2  Dane  Abr.  291 ;  9  ib.  161 ; 
post,  S  285.  Mr.  Gray,  in  a  note  to  Oliver 
V.  Sale,  Quincy,  29,  has  referred  to  an 
old  Massachusetts  case  which  seems  con- 
siderably to  illumine  this  question.  He 
says:  "In  1758,  it  was  adjudged  by  the 
Superior  Court  of  Judicature,  that  a 
ehild  of  a  female  slave  '  never  married 
according  to  any  of  the  forms  prescribed 
by  the  laws  of  this  land/  by  another 
•lave  who  '  had  kept  her  company  with 
her  master's  consent/  was  not  a  bastard." 
Referring  to  Flora's  Case,  Rec.  1758,  fol. 
296.  We  have  already  seen,  ante,  §  155, 
that  nagro  slaves  could  contract  valid 


marriage  in  Massachusetts,  the  same,  pre- 
cisely, as  free  white  people;  and  it  ia 
difficult  to  assign  any  meaning  to  this 
Flora's  Case,  unless  it  is,  that  all  mar- 
riages were  by  the  court  deemed  to  be 
good,  though  there  was  no  formal  solem- 
nization, or  the  presence  of  a  priest  in 
orders,  or  of  any  official  person. 

*  Commonwealth  v.  Munson,  127 
Mass.  459 ;  Thompson  v.  Thompson,  114 
Mass.  566. 

B  Brunswick  u,  Litchfield,  2  Greenl.  28 ; 
Damon's  Case,  6  Greenl.  148;  Cram  v. 
Bumham,  5  Greenl.  213;  Ligonia  «.  Bux- 
ton, 2  Greenl.  102. 

0  The  State  v,  Hodgskins,  19  Maine, 
155. 

7  Cheteldine  o.  Brewer,  1  Ear.  &  McH. 
152. 
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official  or  religious  ceremony  to  make  the  marriage  valid.  **  We 
think  we  are  safe  in  saying/'  said  Alvey,  J.,  "  that  there  never* 
has  been  a  time  in  the  history  of  the  State,  whether  before  its 
independence  of  Great  Britain  or  since,  when  some  ceremony  or 
celebration  was  not  deemed  necessary  to  a  valid  marriage.  In 
the  early  days  of  the  province,  it  was  not  absolutely  necessary 
that  a  minister  of  religion  should  officiate,  —  a  judge  or  magis- 
trate could  perform  the  ceremony,  —  but  still,  in  all  cases,  some 
formal  celebration  was  required.'*  ^  Here,  the  reader  perceives, 
is  an  express  declaration,  that  the  common  law  as  adjudged  in 
The  Queen  v,  Millis  was  never  of  force  in  Maryland.  The  law, 
or  custom,  affirmed  was  local  to  the  State. 

§  280.  ^Walworth's  Opinion.  —  Chancellor  Walworth  deems  that 
the  ancient  common  law  made  the  marriage  invalid  unless  cele« 
brated  in  facie  eccleaice^  but  adds :  "  The  law  on  this  subject,  how- 
ever, was  unquestionably  changed  at  the  Reformation,  if  not 
before.  For  it  is  now  a  settled  rule  of  the  common  law,  which 
was  brought  into  this  State  by  its  first  English  settlers,  and  which 
was  probably  the  same  among  the  ancient  Protestant  Dutch 
inhabitants,  that  any  mutual  agreement  between  the  parties,  to 
be  husband  and  wife,  in  prceaenti^  especially  where  it  is  followed 
by  cohabitation,  constitutes  a  valid  and  binding  marriage,  if 
there  is  no  legal  disability  on  the  part  of  either  to  contract 
matrimony."  ^ 

§  281.  Conclasions  as  to  our  Law  —  C^eg.  ▼.  MUIls).  —  Though 
considerable  numbers  of  the  foregoing  cases  are  of  dates  subse- 
quent to  The  Queen  v,  Millis,  there  is  not,  the  reader  perceives, 
even  a  solitary  American  case  wherein  the  doctrine  of  this  Eng- 
lish one  has  been  accepted.  There  now  remains  no  room  for 
conjecture.  Not  hitherto  having  had,  it  never  can  have,  any 
effect  upon  our  American  jurisprudence.  Repudiated,  except  as 
bare  authority,  at  home ;  ^  decided  in  haste,  by  judges  who  had 
no  knowledge  of  the  very  peculiar  branch  of  jurisprudence  to 
which  it  belonged  ;  determined  in  the  way  it  was,  instead  of  the 
reverse,  by  the  intervention  of  an  accident,  —  it  never  was  enti- 
tled to  any  particular  respect  abroad,  and  it  has  received  none. 
Again,  — 

1  Denison  v.  Deniion,  86  Md.  801,  s.  p.  in  Clayton  v.  Wardell,  4  Comst  280^ 
fn9.  232. 

s  Bo«e  V.  Clark,  8  Paige,  674,  679;         •  Ante,  $  27& 
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In  Reason.  —  If  we  kssiime  that  the  comnion  law  of  England  did, 
when  this  country  was  settled,  render  marriage  impossible  with- 
out the  presence  of  a  priest,  was  the  rule  requiring  such  presence 
adapted  to  our  altered  situation  and  circumstances  ?  If  it  was  not, 
and  so  not  received  by  us,  then  we  fall  back  on  the  law  of  nature ; 
whereby,  as  already  seen,'  marriage  is  constituted  by  the  mutual 
present  consent  of  two  competent  persons,  without  the  addition 
of  any  formalities.  The  doctrine  contended  for  as  belonging  to 
the  common  law,  it  should  be  remembered,  is,  that  the  celebrator 
must  be  ^^  in  holy  orders ; "  and  that,  in  the  language  of  the  Lord 
Chancellor,  in  The  Queen  v.  Millis,  "  holy  orders,  according  to 
the  law  of  England,  are  orders  conferred  by  Episcopal  ordina- 
tion. This  was  the  law  of  the  Catholic  Church  in  England,  and 
the  same  law  continued  after  the  Reformation,  as  the  law  of  the 
Episcopal  reformed  Church."  It  should  be  remembered,  too, 
that  a  minister  of  any  other  church  than  of  England  or  Rome  was, 
in  the  eye  of  the  law,  a  mere  layman,  and  his  presence  of  no 
avail.^ 

§  282.  Continned.  —  Let  US,  then,  imagine  to  ourselves  a  com- 
pany of  Puritan  dissenters  from  the  churches  both  of  Rome  and 
of  England,  fleeing  to  these  western  wilds  to  escape  what  they 
deemed  oppression  and  moral  contagion  in  both  of  those  churches, 
yet  importing  an  ecclesiastic  of  the  hated  order,  and  paying  him 
tithes,  simply  to  make  him  an  invited  guest  at  their  weddings !  ^ 
Though  the  American  colonies  were  not  all  settled  by  Puritans, 
the  spirit  of  this  suggestion  applies  to  most  of  them.  So  applies 
also  another  suggestion,  that  the  strange  and  monstrous  cross- 
breed between  a  concubinage  and  a  marriage,  which  the  contract 
per  verba  de  proBsenti  is  admitted  by  those  who  do  not  deem  it  a 
perfect  marriage  to  be,^  could  find  no  favor  with  the  pure  morals 
and  stern  habits  of  the  early  settlers  of  this  country  ;  therefore, 
as  they  could  not  treat  it  as  a  nullity,  they  would  invest  it  with 
the  entire  completeness  of  marriage.  Furthermore,  the  known 
impossibility,  in  most  of  the  colonies,  of  procuring  the  attendance 
of  a  person  "  in  holy  orders,"  would,  of  itself,  within  a  principle 
to  be  stated  in  another  chapter,^  render  the  marriage  good  with^ 

1  Ante,  §  218, 219,  227-229.  in  Londondeny  v.  Chester,  2  N.  H.  268, 

s  Reg.  V.  Millis,  10  CI.  &  F.  634,  861,  278. 
006 ;  Londonderry  v.  Chester,  2  N.  H.  268,         «  Ante,  §  272. 
271 ;  ante,  §  270.  •  Post,  $  892. 

*  See  the  remarks  of  Woodbury,  J., 
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out  his  presence ;  and  marriages  so  contracted,  being  nniyersal, 
would  in  time  gain  a  prescriptiye  sanction,  and  thus  the  practice 
would  grow  into  an  American  common  law.^ 

§  282  a.  Barly  Looal  Usaga  —  Though  the  Maryland  case,  above 
stated,^  was  decided  contrary  to  what  would  probably  be  the 
holding  of  the  majority  of  courts  under  the  like  facts,  it  well 
illustrates  the  suggestion  of  a  local  common  law  differing  from 
the  English.  So  also  does  the  local  usage  in  the  New  England 
and  some  other  States,  whereby  a  wife  could  convey  her  lands 
by  a  deed  in  which  her  husband  joined,  without  the  formality  of 
levying  a  fine.*  *'  It  probably  originated,"  said  Mr.  Justice  Story, 
^^  in  the  necessities  of  the  country  at  the  early  period  of  its  settle- 
ment, when  fiues  and  recoveries  were  little  known  ;  or,  if  known, 
courts  were  rarely  held,  and  understood  little  of  the  proper  mode 
of  proceeding."  *  In  most  of  the  colonies  out  of  which  our  origi- 
nal States  were  formed,  it  would  have  been  a  trifling  matter  to 
levy  a  fine  even  in  the  early  period,  compared  with  the  diflBculty 
of  procuring  the  presence  of  a  priest  in  orders  at  a  marriage.  In 
Maryland,  a  priest  could  at  any  time  have  been  had ;  yet,  even 
there,  according  to  this  Maryland  decision,  a  usage  rendering  his 
presence  unnecessary  had  ripened  into  law.  A  fortiori,  therefore, 
it  must  have  been  so  in  the  other  colonies.     Again,  — 

Prieat  in  Orders.  —  It  may  well  be  questioned  whether  there 
ever  was,  in  this  country,  a  "  priest  in  orders,"  within  the  true 
meaning  of  the  supposed  rule  requiring  his  presence  at  marriages. 
In  England,  there  is  a  connection  between  church  and  state, 
which  we  never  had,  and  which  makes  a  priest  a  sort  of  official 
person.  Those  who  with  us  are  termed  priests  have  no  other 
relations  to  the  government  than  any  mere  layman ;  and  it  is  not 
apparent  how  their  presence  at  marriages  could  have  a  civil  effect 
greater  than  that  of  lay  persons,  or  of  dissenting  ministers  of 
religion  in  England,  which  is  there  of  no  avail.     As  to  — 

Early  Looal  Legiolatioii.  —  It  was  competent  for  such  legislation 
to  change  the  unwritten  rules.  In  determining  whether  in  a 
particular  instance,  it  should  be  construed  to  have  done  so,  we 
should  bear  in  mind  that,  before  it  could  be  had,  there  must  have 


^  See  also  the  remarks  of  the  court  in         *  1  Bishop  Har.  Women,  {  688  and 
Dumareslj  v.  Fishly,  8  A.  K.  Mar.  888.       note. 

*  Ante,  §  270  a.  *  Manchester  v.  Hough,  5  Mason,  67, 

89. 

240 


CHAP.  XIY.]  FORMAL  SOLEMNIZATION.  §  288 

been  a  possibility  of  marriage ;  ^  and  that,  by  all  opinions,  the 
unwritten  law  required  no  formalities  other  than,  as  some  deem, 
the  mere  presence  of  a  priest.  Therefore  the  question  whether 
such  legislation  had  made  the  formalities  it  prescribed  essential  to 
the  validity  of  the  marriage  ^  must,  in  principle,  depend  on  the 
doctrines  to  be  explained  under  our  next  sub-title. 

III.   How  Statutes  providing  Formalities  are  interpreted. 

§  283.  Claiuie  of  NuUity  —  (Gtoneral  Dootxine).  —  Remembering, 
then,  that  by  the  common  law  marriage  is  constituted  by  the  mere 
contract  per  verba  de  prcesenti  sine  copula^  or  per  verba  de  futuro 
cum  copula ;^  or,  if  not,  that  only  the  presence  of  a  priest  in  orders 
need  be  added  thereto ;  we  are  next  to  inquire  by  what  rules  of 
interpretation  it  is  determined,  whether  or  not,  by  force  of  a  par- 
ticular statute,  this  law  has  been  abrogated  or  changed.  The 
principle  is  by  no  means  universal,  that,  when  a  statute  commands 
a  thing  to  be  done  in  a  particular  way,  it  is  void  if  done  in  any 
other  way ;  sometimes  it  is,  not  always.  A  statute  construed  as 
mandatory  makes  it  void,  not  one  interpreted  as  directory.^  And 
in  considering  whether  or  not  a  provision  is  to  be  deemed  of  the 
one  class  or  the  other,  not  only  its  words,  but  the  nature  of  the 
subject,  should  be  taken  into  the  account.  Marriage  existed 
before  statutes,  it  is  of  natuml  right,  it  is  favored  by  the  law.*^ 
Hence,  in  reason,  any  commands  which  a  statute  may  give  con- 
cerning its  solemnization  should,  if  the  form  of  words  will  permit, 
be  interpreted  as  mere  directions  to  the  officers  of  the  law  and  to 
the  parties,  not  rendering  void  what  is  done  in  disregard  thereof. 
Consequently  the  doctrine  has  become  established  in  authority, 
that  a  marriage  good  at  the  common  law  is  good  notwithstanding 
the  existence  of  any  statute  on  the  subject,  unless  the  statute  con- 
tains express  words  of  nvility.  This  rule  applies,  not  only  to  the 
enactment  as  a  whole,  but  to  the  several  parts  of  it ;  so  that,  if  it 
declares  the  marriage  void  for  non-compliance  with  a  particular 
provision,  it  is  good  notwithstanding  a  failure  to  comply  with 
any  other  provision.  Like  many  other  legal  rules  now  well 
settled,  this  one  has  had  its  struggles  against  doubts  and  uncer- 

1  Ante,  §  2S2.     And    compare  with         *  Ante,  §  218,  219, 246. 
post,  §  802.  «  Bishop  Stat.  Crimes,  §  255,  256. 

s  See  ante,  §279, mider" Tennessee"         *  Ante,  §  1,   3,   13,  20;  Meister  v. 

and  *'  Massachusetts."  Moore,  96  U.  S.  76. 
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tainties,  but  it  has  rarely  or  never  been  discarded  in  actual  adju- 
dication.^   To  illustrate,  — 

§  284.  Preliminaries  before  BCarriage.  —  If  a  statute  simply  com- 
mands the  performance  of  specified  acts  before  marriage,  still  a 
marriage  without  their  being  done  is  good.^  Even  where  Pres- 
byterian ministers  were  authorized  in  New  South  Wales  to  cele- 
brate marriage  between  Presbyterian  parties,  but  not  until  by  a 
writing  in  duplicate  they  had  acknowledged  themselves  to  be 
members  of  this  communion,  the  Consistory  Court  of  London  held 
that  a  marriage  was  not  void  by  reason  of  their  not  having  exe- 
cuted such  writing ;  though,  in  fact,  both  were  members,  not  of 
the  Presbyterian  Church,  but  of  the  English  Episcopal.^  Within 
this  principle,  — 

Uoense.  —  If  a  statute  forbids  the  solemnization  of  marriage 
without  a  license,  still,  in  the  absence  of  a  clause  of  nullity,  the 
marriage  will  be  good  though  no  license  was  had.^  Or  if  it 
requires  the  license  to  be  taken  out  in  a  particular  county,  the 
marriage  will  not  be  rendered  invalid  by  its  being  taken  out  in 
another  county.  "  In  any  view,"  said  the  learned  judge,  "  these 
directory  provisions,  though  prohibitory  and  even  penal  with 
respect  to  the  oiBcers,  have  not  been  regarded  as  affecting  the 
validity  of  a  marriage  otherwise  legal."  *    Again,  — 

1  Catterall  v.  Sweetman,  1  Bob.  Ec.  GuUatt,  43  Ala.  67 ;  Blackburn  v.  Craw- 

804;  Stallwood   v.  Tredger,  2  Phillim.  forda,  8  Wal.  175;  Peck  r.  Peck.  12  R. 

287;Londonden7t;.  Chester,  2  N.  H.  208;  I.  485;  Andrews  v.  Page,  3  Helsk.  663. 

Pearson  v.  Howey,  6  Halst.  12,  19,  20,  And  see  The  State  v.  Murphy,  6  Ala.  7S5 ; 

opinion  of  Ford,  J. ;  Rodebaugh  v.  Sanks,  Northfield  v.  Plymouth,  20  Vt.  582 ;  post, 

2  Watts,  9,  11 ;  Helffenstein  v.  Thomas,  §  294. 

6Rawle,  209;  The  State  v.  Bobbins,  0         s  The  Waldegrave  Peerage,  4  CL  &  F. 

Ire.  23;  Newbury  v.  Brunswick,  2  Vt,  649;  Askew  ».  Dupree,dO  Ga.  173;  Bex 

151 ;  Lacon  v.  Higgins,  3  Stark.  178,  D.  v.  Birmingliam,  8  B.  &  C.  29. 
&K.N.  P.38;  Dumaresly  v.  Fishly,  3  A.         •  Catterall  v,  Sweetman,  1  Rob.  Ec. 

K.  Mar.  368 ;  Rex  v,  Birmingham,  8  B.  &  304.    And  see  Catterall  v.  Catterall,  1 

C.  29,  34;   Hargroves  v,  Thompson,  31  Rob.   £c.  680.    See  also  Chichester  v. 

Misso.  211 ;  Park  v.  Barron,  20  Ga.  702 ;  Mure,  8  Swab.  &  T.  223,  where  this  case, 

Stevenson  v.  Gray,  17  B.  Monr.  198,  209 ;  and  the  general  doctrine  here  laid  down, 

Ferrie  i^.  The  Public  Administrator,  4  are  discussed. 

Brad.  28;  Dyer  v.  Brannock,  66  Misso.         *  Canon  o.  Alsbury,  1  A.  K.  Mar.  76; 

391 ;   Dickerson   v.  Brown,  49   Missis.  Holmes  v.  Holmes,  6  La.  463.    See  John* 

357,  370 ;  Port  v.  Port,  70  111.  484 ;  Hutch-  gon  r.  Johnson,  1  Coldw.  626 ;  Greaves 

ins  V.  Einunell,  31  Mich.  126 ;  Meister  9.  v.  Greaves,  Law  Rep.  2  P.  &  M.  423 ; 

Moore,  96  U.  S.  76,  81.    See  Bahshaw  v,  Templeton  v.  Tjree,  Law  Rep.  2  P.  &  M. 

The  State,  1  Yerg.  177 ;  Milford  ».  Wor-  420. 

cester,  7  Mass.  48,  65 ;  Holmes  v.  Holmes,         »  Stevenson  ».  Gray,  17  B.  Monr.  198, 

6  La.  463;  Cannon  v.  Alsbury,  1  A.  K  209,  210,  opinion  by  Marshall,  C.  J.;  1.  F. 

Mar.  76 ;  Parton  v.  Kerrey,  1  Gray,  119 ;  Gatewood  v.  Tunk,  3  Bibb,  246. 
White  0.  Lowe,  1  Redf .  376;  Campbell  v. 
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Place  of  Bolemnisatlon.  —  The,  first  English  marriage  act  (Lord 
Hardwicke's)  having  had  the  clause  ^^  that,  in  all  cases  where 
banns  shall  have  been  published,  the  marriage  shall  be  solemnized 
in  one  of  the  parish  churches  or  chapels  where  such  banns  have 
been  published,  and  in  no  other  place  whatsoever,"  the  marriage 
was  held  good  though  solemnized  in  a  different  place. ^    So,  — 

Person  solemnising.  —  Where  a  statute  gave  to  justices  of  the 
peace  and  ministers  of  the  gospel  authority!:  to  solemnize  marriage^ 
and  provided  penalties  to  be  inflicted  on  them  should  they  sol- 
emnize a  marriage  otherwise  than  according  to  certain  directions 
it  prescribed ;  then,  in  a  separate  section,  that,  ^^  if  any  person  not 
authorized  and  empowered  to  solemnize  marriages  by  this  act  shall 
join  any  persons  in  marriage,  whether  with  or  without  pubUsh- 
ment,  and  be  convicted  thereof,  &c.,  he  shall  pay  a  fine  not  to 
exceed  XlOO  nor  be  less  than  £30;"  it  was  still  held  that  the 
parties  could  contract  valid  marriage  at  the  common  law,  with- 
out the  presence  of  a  justice  or  minister.^    And,  - — 

Manner  of  solemnising.  —  It  having  been  provided  that  **  aU 
marriages  shall  be  solemnized  by  taking  each  other  for  husband 
and  wife  before  twelve  sufficient  witnesses,"  those  entered  into 
without  this  formaUty  were  adjudged  good.  In  pronouncing  this 
opinion,  however,  the  court  seemed  not  entirely  confident  of  its 
intrinsic  correctness ;  but  observed,  that  a  contrary  determination 
would  bastardize  the  greater  part  of  the  children  born  for  the  last 
half-century.* 

§  285.  Further  of  the  Reasons  for  the  Doctrine,  and  its  Limits :  — 

Not  good  Marriage  at  Common  Law.  —  If  a  marriage  contrary  to 

the  statute,  yet  not  thereby  declared  null,  is  not  valid  by  the 


^  StaUwood  V.  Tredger,  2  Phillim.  287 ;  for  the  validitj  of  the  marriage  on  the 

compare  with  CatteraU  v,  Sweetman,  1  ground  that  the  publication  of  the  banns, 

Bob.  Ec  904,  316.    This  case  of  Stall-  though  in  fact   such   publication   took 

wood  V.  Tredger,  if  it  stood  alone,  would  place  in  the  parish  of  St  George's,  South- 

hardlj  be  an  adequate  support  for  the  wark,  must,  under  the  particular  circum- 

doctrine  of  the  text ;  because,  in  fact,  stances,  be  considered  legally  as  having 

leaving  out  of  view  certain  dicta  which  taken  place  in  the  parish  church  of  St. 

fell  from  Sir  John  NichoU,  who  sat  in  the  Mary,  Newington,  in  which  parish  the 

Arches  Court,  he  put  his  decision  on  an-  marriage  was  solemnized." 

other  ground.    In  Chichester  v.  Mure,  8  ^  Londonderry  v.  Chester,  2  N.  H.  268. 

Swab,  ft  T.  223,  232',  the  Judge  ordinary  See  Lakemaa  v.  Moore,  32  N.  H.  410; 

said  of  this  case :  "  On  what  ground  the  Pearson  v.  Howey,  6  Halst.  12 ;  Bobinson 

Court  of  Delegates  supported   the  de-  v.  Commonwealth,  6  Bush,  309. 

cision  of  Sir  John  Nicholl  is  not  stated,  *  Bodebaugh  v.  Sanks,   2  Watts,  9 ; 

but  Sir  John  NichoU  himself  pronounced  8.  p.  HelfEenstein  v.  Thomas,  6  Bawle,  209. 
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common  law  as  understood  by  the  court,  the  rule  of  interpreta- 
tion we  are  considering  will  not  render  it  good.     Thus, — 

Presence  of  Official  Person.  —  It  being  deemed  in  Massachusetts, 
that,  aside  from  any  modern  statute,  the  law  of  the  State  makes 
the  presence  and  participation  of  a  minister  or  magistrate  an 
essential  element  in  the  contract  of  marriage,^  a  statute  declaring 
none  but  justices  of  the  peace  and  ministers  of  the  gospel  compe- 
tent to  solemnize  marriage,  and  they  only  in  specified  cases,  yet 
containing  no  clause  of  nullity,  was  held  not  to  render  valid  a 
marriage  celebrated  only  by  the  parties  themselves ;  since,  with- 
out the  statute,  it  would  be  equally  nuU.^  But,  as  we  have  seen, 
where  the  common  law,  as  understood  by  the  court,  makes  such 
a  marriage  good,  it  will  be  so  notwithstanding  a  statute  like  this.' 
So,— 

Consent  of  Parents.  —  In  Massachusetts,  consent  of  parents  not 
being  deemed  essential  at  the  common  law  to  the  validity  of  the 
marriage  of  minors,  their  marriage  without  it  was  adjudged  good  ; 
though  a  statute  had  forbidden,  under  a  heavy  penalty,  the  need- 
ful minister  or  magistrate  to  perform  the  functions  of  his  office  in 
its  celebration.* 

JudioiaUy  explained.  —  In  commenting  on  the  New  Jersey  stat- 
ute. Ford,  J.,  well  observed :  ^^  Suppose  this  act  had  gone  to  the 
whole  extent  of  declaring,  that  no  other  person  or  persons  should 
solemnize  marriages  except  those  mentioned  in  it;  such  other 
persons  would  commit  an  offence  against  the  act  by  solemnizing 
marriages,  for  which  they  might  be  punished,  but  still  the  mar- 
riage contract  between  the  parties  themselves  would  remain 
valid.  During  the  Commonwealth  of  England,  Parliament  passed 
a  law  requiring  all  marriages  to  be  solemnized  by  justices  of  tlie 
peace  ;  yet  a  marriage  solemnized  before  a  clergyman  was  holden, 
by  all  their  courts,  to  be  valid  as  between  the  parties,  though  the 
statute  prohibited  such  priest  from  doing  it,  and  for  the  act  he 
was  exposed  to  punishment.*  Our  act  empowers  an  ordained 
minister  of  the  gospel  to  solemnize  marriages ;  but  suppose  a 
minister  of  the  gospel  should  do  it  before  he  is  ordained,  —  can 
any  person  believe  that  the  marriage  itself  would  be  invalid,  and 

1  Ante,    §    279 ;    Coramonwealth   v.         *  Parton  v.  Herrey,  1  Qraj,  119.    8oe 

Munson,  127  Mass.  469.  post,  §  294. 

*  Milford  p.  Worcester,  7  Mass.  48,  66.         ^  See  the  cases  on  this  subject  coUect- 

*  Ante,  §  284 ;  Londonderry  v,  Ches-  ed  in  Beeve  Dom.  Bel.  198. 
ter,  2  N.  H.  268. 
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that  either  of  the  parties  might  go  away  and  any  time  afterward 
contract  new  alliances  ?  Our  statute  prohibits  ministers  of  the 
gospel  from  solemnizing  the  marriage  of  persons  under  age,  with- 
out the  consent  of  parents  or  guardians^  under  a  very  heavy  pen- 
alty ;  but  this  does  not  render  the  marriage  void ;  on  the  contrary, 
it  remains  sacred  and  inviolable,  which  is  the  very  thing  that 
aggravates  the  offence."  * 

§  286.  Compeured  with  other  Contracts.  —  If  marriage  were  an 
ordinary  contract,  and  if  it  were  executory  only,  not  executed, 
the  rule  of  interpretation  under  consideration  ^  would  not  apply.' 
But,  viewed  as  a  contract,  it  is,  as  we  have  seen,  executed.*  And 
the  common  rule  in  executed  contracts  of  the  ordinary  sort  is, 
that  what  has  been  done  contrary  to  the  commands  of  law  is 
valid,  and  not  liable  to  be  avoided.*  Since,  therefore,  a  marriage 
is  an  executed  contract,  though  it  was  entered  into  in  violation 
of  law  it  has  now  become  good.  Such  would  seem  to  be  sound 
reasoning  in  principle ;  but,  if  it  were  not,  still  other  considera- 
tions apply.®  Dr.  Lushington  admitted  that  the  rule  under  con- 
sideration is  not  in  accordance  with  the  constructions  which  some 
other  acts,  relating  to  other  subjects,  have  received ;  but  "  it  must 
always  be  remembered,"  he  said,  "  that  marriage  is  essentially 
distinguished  from  every  other  species  of  contract,  whether  of 
legislative  or  judicial  determination  ;  that  this  distinction  has 
been  universally  admitted ;  that  not  only  is  all  legal  presumption 
in  favor  of  the  validity  and  against  the  nullity  of  marriage,  but  it 
is  so  on  this  principle,  —  that  a  legislative  enactment  to  annul  a 
marriage  de  facto  is  a  penal  enactment,  not  only  penal  to  the  par- 
ties, but  highly  penal  to  the  innocent  offspring,  and  therefore  to  be 
construed,  according  to  the  acknowledged  rule,  most  strictly." 
Thus,  as  already  mentioned,"  negative  and  prohibitive  words  in 
a  statute,  though  on  another  subject  they  should  be  construed  to 
render  what  is  done  under  them  void,  do  not  in  a  marriage  act 
have  this  effect.  And  he  observed,  of  the  clause  we  have  cited 
from  Lord  Hardwicke's  act,'  that  "^  these  words  are  affirmative, 
negative,  and  prohibitory."  * 

1  Pearson  v.  Howey,  6  Halst.  12,  20.         •  Ante,  §  283. 

And  see  Holgate  v.  Cheney,  Brayt.  15&  7  Ante,  §  283. 

s  Ante,  §  288.  <  Ante.  §  284. 

*  Bishop  Con.  §  455  et  seq.  *  CatteraU  o.  Sweetman,  1  Rob.  E& 
«  Ante,  §  2, 8, 166, 168, 170.  904,  320,  821.  And   see   Bishop    Stat 

•  Bishop  Con.  §  140, 155^  487.  Crimes,  §  254>256. 
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§  287.  Imposing  Punishment  or  Penalty.  —  One  of  the  most  fre* 
quent  forms  in  which  this  question  arises  is,  where  certain  per- 
sons are  forbidden  to  solemnize  marriage,  or  those  authorized  are 
required  to  do  it  only  in  a  method  prescribed,  and  the  violators 
are  subjected  to  punishment.  The  rule,  that  a.  marriage  in  dis- 
regard of  such  prohibition  is  good,  is  universally  recognized.^ 
Thus,  where  a  statute  in  Jamaica  rendered  it  penal  for  a  minis- 
ter to  solemnize  marriage  without  banns  or  license,  the  late  attor- 
ney-general of  the  colony  stated,  before  the  House  of  Lords,  on 
the  hearing  of  a  divorce  bill,  that  in  his  opinion  it  did  not  affect 
the  validity  of  marriages  celebrated  without  banns  or  license, 
though  the  celebrator  would  be  punishable.^  And  if  a  statute 
makes  it  penal  for  a  clergyman  to  solemnize  a  marriage  without 
a  license,  still  a  marriage  by  him  in  violation  of  the  provision, 
whereby  he  incurs  the  penalty,  is  good.^  This  rule  seems  not  to 
be  peculiar  to  the  common  law.  It  exists  also  in  Sicily ;  ^  and, 
in  Scotland,  where  marriages  contrary  to  the  established  forms 
are  frequent,  and  no  question  remains  as  to  their  validity,  the  law 
imposes  severe  penalties  upon  the  parties,  the  celebrator,  and  the 
witnesses.* 

§  287  a.  Directory.  —  Even  in  affairs  not  matrimonial,  statutes 
directing  the  mode  of  proceedings  by  public  oi&cers  are,  some- 
times, if  not  always,  to  be  construed  as  merely  directory,  not 
making  the  proceedings  invalid  though  their  terms  should  not  be 
followed.®  And  it  but  accords  with  the  doctrine  expounded  in 
the  foregoing  sections  to  say,  that,  afortioriy  if  a  statute  author- 
izes a  magistrate  or  dissenting  minister  of  religion  to  celebrate 
marriage,  the  same  rules  regulate  the  interpretation  of  provisions 
concerning  the  exercise  of  his  functions  as  though  he  were  a 
priest  in  orders. 

Conferring  Capacity  to  marry —  (Too  soon  after  Divorce}.  —  If  a 

statute  confers  marriage  capacity  on  persons  before  incompetent, 

1  The  State  v.  Bobbins,  6  Ire.  23 ;  Da^  Wrozton,  1  Ner.  &  M.  712, 4  B.  &  Ad. 

mou's  Case,  6  Greenl.  148 ;  Londonderry  640. 

V,  Chester,  2  N.  H.  268,  276;  and  other         *  Blackburn  v.  Crawf ords,  3  WaL  176; 

cases  cited  ante,  §  283  et  seq.  Askew  v.  Dapree,  80  Ga.  173. 

3  Chrewe's  Case,  Maoq.  Pari.  Pract.         *  Herbert  n.  Herbert,  2  Hag.  Con.  263, 

690.    When  a  statute  makes   void  the  4  £ng.  Ec.  634,  640. 
marriage  of  persons  who  knowingly  and         *  1  Fras.  Dom.  Rel.  120  et  seq. 
wilJWy  intermarry  without  publication  of         >  Holland  v.  Osgood,  8  Yt  276,  280 : 

banns,  It  is  good  unless  both  parties  know  Bishop  Stat  Crimes,  §  266.    And  tee  Cor- 

that  they  were  not  published.    I(ex  v.  liss  v,  Corliss,  8  Yt.  373,  390. 
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its  terms  furnish  the  measure  of  their  right ;  and  no  clause  of 
nullity  is  required  to  preclude  their  marrying  otherwise.  Thus, 
the  English  Divorce  Act  provides,  that,  "  when  the  time  hereby 
limited  for  appealing  against  any  decree  dissolving  a  marriage 
shall  have  expired,  and  no  appeal  shall  have  been  presented 
against  such  decree,  or  when  any  such  appeal  shall  have  been 
dismissed,  or  when  in  the  result  of  any  appeal  any  marriage  shall 
be  declared  to  be  dissolved,  but  not  sooner,  it  shall  be  lawful  for 
the  respective  parties  thereto  to  marry  again,  as  if  the  prior  mar-  i^ 
riage  had  been  dissolved  by  death."  ^  Thereupon  a  divorced  per- 
son married  before  the  expiration  of  the  time  for  appeal ;  and  it 
was  contended  that,  within  the  rule  we  are  contemplating,  the 
marriage  was  good.  The  argument  was,  that  the  divorce,  by  its 
legal  effect,  made  the  party  free  to  marry ;  then,  as  the  prohibi- 
tion to  marry  before  the  lapse  of  the  time  for  appeal  contained  no 
clause  of  nullity,  the  marriage  in  disregard  of  it  was  good.  But 
the  court  held  otherwise.  "  If,"  said  Cresswell,  J.,  "  the  case  of 
Catterall  v,  Catterall  [or  Sweetman]  ^  is  to  be  taken  only  to  have 
decided  that,  where  parties  not  incapable  of  contracting  mar- 
riage, who  are  under  no  disability  at  all,  but  who,  professing  to 
contract  and  solemnize  the  roamage  in  some  new  manner  or  form 
provided  by  statute  not  open  to  them  before,  and  who,  in  making 
the  contract,  and  with  reference  to  the  solemnization  thereof,  dis- 
regard some  prohibitory  enactments  in  such  statute,  that  then 
the  marriage  is  not  thereby  made  void  unless  there  are  words 
nullifying  the  marriage,  we  see  no  reason  to  question  the  correct- 
ness of  the  decision.  It  is,  however,  quite  a  different  question, 
whether,  in  construing  a  statute  which  gives  the  very  right  to 
contract  at  all,  we  are  then  to  hold  that  the  marriage  is  good, 
notwithstanding  a  disregard  of  words  negative  and  prohibitory, 
which  relate  to  the  very  capacity  to  contract,  because  there  are 
no  words  expressly  nullifying  the  contract.  .  .  .  We  have  con- 
sidered the  case  principally  with  reference  to  the  proper  con- 
struction to  be  placed  on  the  statute,  and  the  weight  to  be  given 
to  Catterall  v.  Sweetman  as  an  authority  for  the  construction 
contended  for  by  the  respondent.  Some  other  cases  were  cited, 
and  a  reference  was  made  to  text-books,  particularly  to  Bishop's 
treatise  on  ^  Marriage  and  Divorce.'     We  think  it  unnecessary  to 

2  20  &  21  Vict  c.  S5,  §  57.  804;  Catterall  v.  Catterall,  1   Bob.  £o 

*  CatteraU  v.  Sweetman,   1  Rob.  Ec.    680;  ante,  §  284, 286. 
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notice  all  these  authorities."  But,  it  appearing  that  this  case 
was  distinguishable  from  those  relied  on  to  support  the  marriage, 
the  court  adjudged  it  to  be  nuU.^  To  the  writer,  this  decision 
appears  sound  on  the  principle,  that,  construing  all  parts  of  the 
Divorce  Act  together,  the  marriage  was  not  fully  dissolved,  what- 
ever the  terms  of  the  other  parts  of  the  statute  or  the  terms  of 
the  decree,  until  the  period  for  taking  an  appeal  had  elapsed. 
But  if  this  view  should  not  be  deemed  sound,  then  the  other 
remains ;  namely,  that,  as  the  right  to  remarry  comes  from  the 
statute,  the  terms  of  the  statute  must  be  accepted  as  the  measure 
of  the  right.  This  topic  will  present  itself  in  still  other  connec- 
tions in  future  pages  of  these  volumes ;  ^  but  it  is  deemed  best 
that  the  present  discussion  of  it  should  close  here. 

IV.  Form  of  the  Marriage  Ceremony. 

§  288.  In  General.  —  There  is  a  wide  difference  between  the 
ceremonies  common  at  marriage,  and  what  will  sui&ce  in  law. 
We  have  seen  *  what  form  of  consent  is  necessary  in  the  absence 
of  statutory  and  other  like  provisions ;  also,*  that,  according  to 
the  opinion  of  those  who  hold  the  presence  of  a  person  in  holy 
orders  to  be  necessary  at  the  common  law,  probably  such  person 
need  not  take  any  active  part  in  the  marriage,  and  should  he 
even  refuse  it  will  be  good.  So  that,  if  a  statute  fails  to  pre* 
scribe  a  ceremony,  or,  if  it  does  not  declare  marriages  to  be  void 
when  entered  into  in  disregard  of  a  form  which  it  provides,  a 
marriage  after  any  adequate  common-law  method  will  be  valid.^ 
Said  Sir  William  Page  Wood,  V.  C:  "Though  our  law  requires 
certain  formalities  to  be  complied  with,  such  as  the  publication 
of  banns  and  the  like,  as  regards  the  ceremony  itself  it  has  never 
been  held  that  repetition  of  the  words  of  the  marriage  service  is 
necessary.  I  have  certainly  known  cases  of  complete  marriage, 
where  perhaps  it  was  improper  that  the  marriage  should  be  cele- 
brated, in  which  the  parties,  being  of  the  poorer  classes,  have 
wilfully  abstained  from  making  the  responses,  especially  that  as 
to  obedience  on  the  part  of  the  woman.     Swinburne  says,  that 

1  Chichester  9.  Mure,  8  Swab.  &T.  223,         *  For  example,  po8t,§  298,  291^  d04» 
280,  232.    The  doctrine  of  this  case  was    806, 806  a,  808  6. 
affirmed  without  discussion  in  Rogers  v.         '  Ante,  §  216  et  seq. 
Halmshaw,  8  Swab.  &  T.  600.  *  Ante,  §  270. 

•  Ante,  §  24& 
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auy  sign  of  assent  is  sufficient.  When  the  hands  of  parties  are 
joined  together,  and  the  clergyman  pronounces  them  to  be  man 
and  wife,  they  are  married,  if  they  understand  that  by  that  act 
they  have  agreed  to  cohabit  together,  and  with  no  other  per- 
son." *    Hence,  for  example,  — 

§  289.  Coiuent  in  Presenoa.  —  No  form  of  solemnizing  words 
being  necessary,  it  is  sufficient  for  the  proper  person,  as  a  minis- 
ter or  justice  of  the  peace,  to  be  present,  and  take  cognizance 
of  the  mutual  engagement  of  the  parties  to  assume  the  marital 
relation.'    But,  — 

Official  Person  acting.  —  If  the  necessary  official  person  declines, 
though  present,  to  act  in  his  official  capacity,  and  does  not  so  act, 
his  mere  witnessing  the  mutual  undertaking  of  the  parties  will 
have  no  other  effect  than  any  other  person^s  witnessing  it.  So 
the  Massachusetts  court  has  held,^  it  would  appear  correctly  in 
principle ;  though  this  is  contrary  to  what  is  assumed  to  be  the 
common-law  doctrine  as  to  the  presence  of  a  priest.^ 

Marrying  Self.  —  It  is  a  universal  rule  that  no  one  can  act  offi- 
cially in  his  own  case.  Where  an  officer  is  a  party,  another 
officer  must  be  called.*  The  Irish  court,  overlooking  this,  held, 
that,  assuming  the  presence  of  a  priest  to  be  necessary  in  mar- 
riage, still  a  priest  can  marry  himself.^  But  the  House  of  Lords 
reversed  the  decision  and  pronounced  the  marriage  void.^ 

V.  Particular  Provisions  of  Statvtory  Law. 

§  290.  BlBewhere.  —  The  statutes  punishing  clergymen  and 
others  for  irregularities  in  the  celebration  of  marriage  are  briefly 
considered  in  a  chapter  further  on.®  And  in  the  author's  "  Stat- 
utory Crimes  "  there  is  a  chapter  on  "  Marriage  Laws."  •    Some 

1  Harrod  v.  Harrod,  1  Kay  &  J.  4, 16.  men  v.  Dole,  61  HI.  807 ;  Spearman  o. 

And  see  People  v,  Taylor,  1  Mich.  N.  P.  Wilson,  44  Ga.  473;  Stevens  o.  Hampton, 

108.  46  Misso.  404 ;  Dail  v.  Moore,  61  Misso. 

>  Pearson  o.  Howey,  6  Halst.  12 ;  Lon-  689 ;  Drew  v.  Canady,  1  Mass.  158;  Deer- 

donderry  v.  Chester,  2  N.  H.  268,  280;  field  v.  Arms,  20  Pick.  480. 

Graham  v.  Bennet,  2  Cal.  603 ;  The  State  *  Beamish  v.  Beamish,  1  Jur.  h.  ■.  Part 

0.  Rood,  12  Vt  396.  11.  466,  and  printed  in  full  in  the  2d  and 

•  Milford  0.  Worcester,  7  Mass.  48 ;  Sd  eds.  of  this  book. 

Biangue  v.  Mangle,  1  Mass.  240.  ^  Beamish  v.  Beamish,  9  H.  L.  Cat. 

*  Ante,  §  270,  288.  274. 

s  1   Bishop    Crim.    Proced.    §    814  ;         •  Post,  §  341  et  seq. 
Brown  o.  Moore,  38  Texas,  646;  Groe»-         *  Bishop  SUt.  Crimes,  §  787-739. 
beck  9.  Seeley,  13  Mich.  329,  346;  Ham- 
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other  matter,  properly  enough  pertaining  to  this  sub-title,  is 
interspersed  in  equally  appropriate  places  throughout  the  other 
parts  of  the  present  volume  ;  and  still  other  is  given  in  the  vari- 
ous works  of  the  author  connected  with  the  criminal  law.^ 

§  291.  In  what  Locality  officiate.  —  It  was  provided,  ^^  that 
every  justice  of  the  peace  of  this  State,"  every  "  stated  and  or- 
dained minister  of  the  gospel,"  and  ^*  every  religious  society 
according  to  its  rules,"  might  solemnize  -marriage.  And  the 
court  held,  that,  under  this  statute,  justices  of  the  peace  could 
marry  out  of  their  several  counties,  and  ministers  out  of  their 
parishes.^ 

**  Stated  and  Ordained  Minister."  —  One  ordained  a  gospel  min- 
ister after  the  form  observed  in  the  Baptist  churches,  and 
employed  by  two  Baptist  societies  in  the  town  of  his  residence 
to  preach  to  them  alternately,  has  been  adjudged  to  be,  within 
the  statute,  '^  a  stated  and  ordained  minister  of  the  gospel,"  au- 
thorized to  solemnize  marriage.  And  it  is  the  same  of  a  Metho- 
dist preacher,  ordained  and  afterward  settled  in  any  town  for  two 
years,  according  to  the  usage  of  this  denomination.^    So,  — 

Who  a  BffiniBter —  (•  Cure  of  Souls  *').  —  Any  person,  it  seems, 
is  a  minister  of  the  gospel,  who  is  such  according  to  the  rules  of 
the  religious  sect  to  which  he  belongs.  And  the  words, "  cure  of 
souls,"  in  the  statute,  do  not  require  the  minister  to  be  an  in- 
cumbent of  a  church  living,  or  the  pastor  of  any  one  or  more 
congregations  in  particular ;  but  they  do  imply  that  he  shaU  be 
something  more  than  a  minister  merely,  and  shall  have  the 
faculty,  according  to  the  constitution  of  hi&  church,  to  cele- 
brate matrimony,  and,  to  some  extent,  at  least,  the  power  to 
administer  the  Christian  sacraments,  as  acknowledged  and  held 
by  his  church.^     It  appears  also  that  there  may  be  a  minis- 

^  See,  a«  relating  to  marriage,  1  Bishop  Church,  lioeDsed  to  preach,  and  actually 

Crim.  Law,  §  378,  609,655;  2  lb.  §  218»  preaching  as  a  trayelling  circuit  preacher, 

235,422,445;    2  Bishop  Crim.   Froced.  upon  a  circuit  including  the  town  in  which 

§244;  Bishop  Stat.  Crimes,  §  149,  222,  he  dwells,  is  not  "settled  in  the  work  of 

237,  254,  686,  593,  598,  601-^04,  006-^13,  the  ministry  "  within  the  marriage  act  of 

051,663-665,666,673.  Connecticut.     Stat.  106,  c.  1,  §  2  (ed. 

'  Pearson  p.  Howey,  6  Halst  12.    So  1808).     Goshen    v.  Stonlngton,  4  Conn, 

in  New  Hampshire,  The  State  v,  Kean,  10  209. 
N.  H.  847.  *  The  State  v.  Bray,  18  Ire.  289.    As 

s  Commonwealth  t;.  Spooner,  1  Pick,  to  New  Hampshire,  see  Tlie  State  v.  Kean, 

235.    And  see,  to  the  like  effect,  Kihbe  v.  supra ;  as  to  Connecticut,  Roberts  u.  The 

Antram, 4 Conn.  134.    ««  SetUed."— But  State  Treasurer,  2  Boot,  381 ;  as  to  Ar- 

a   deacon   of  the  Methodist   Episcopal  kansas,  The  State  v.  Willis,  4  Eng.  196. 
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ter  defaeto^  whose  acts  will  be  valid,  though  be*  is  not  such  de 
jure} 

§  292.  PubUoation  of  Banns.  —  Where  a  marriage  is  required  to 
be  preceded  by  publication  of  banns,  it  should  be  in  the  true 
names  of  the  parties,  otherwise  it  will  be  of  no  avail.^  But  where, 
on  an  indictment  for  polygamy,  it  became  necessary  to  prove  the 
marriage,  the  prisoner,  who  had  written  down  the  names  for  the 
publication  of  the  banns,  was  not  permitted  to  deny  that  these 
were  the  true  names.'  Various  other  questions  have  in  Eng- 
land arisen  on  marriage  by  banns,  — not  of  much  consequence 
with  us.* 

By  Ucense.  —  Marriage  by  license,  in  England,  differs  from 
marriage  by  publication  of  banns.  It  is  not,  or  at  least  not 
always,  void,  though  the  license  is  taken  out  under  a  false  name.^ 
The  various  questions  connected  with  this  sort  of  marriage  do 
not  require  a  further  elucidation.^ 

^  Tajlor  V.  The  State,  62  Missis.  84.  But  see  Midgelejv.  Wood,  4  Swab.  &  T. 

And  see  1  Bishop  Crim.  Law,  §  464.  267. 

*  Cope  V.  Bart,  1  Hag.  Con.  434,  438 ;  <  Templeton  v.  Tyree,  Law  Bep.  2  P. 
Wakefield  v.  Wakefield,  1  Hag.  Con.  384,  &  M.  420 ;  Holmes  v.  Simmons,  Law  Bep. 
401 ;  Fellowes  v.  Stewart,  2  Phillim.  238,  1  P.  &  M.  623 ;  Gompert2  v.  Kensit,  Law 
240 ;    Bex  v.  BilUngshnrst,  8  M.  &  S.  Bep.  13  Eq.  369. 

260 ;  Wright  p.  Elwood,  1  Curt  £c.  662  ;  ^  Lane  v.  Goodwin,  3  Qale  &  D.  610,  4 

Fendali  p.  Qoldsmid,  2  P.  D.  263 ;  Bex  v,  Q.  B.  361 ;    Dormer  v.  WUliams,  1  Curt. 

Tibshelf,   1  B.  &  Ad.  100;  Tongue    v.  £c.  870. 

Tongue,  1  Moore  P.  C.  90,  and  many  *  Ante,  §  284 ;  Elj  o.  Qammel,  62  Ala. 

other  cases.  684;   Campbell  p.   Beck,    60   Bl.    171; 

*  Bex  p.  Edwards,  Buss.  &  By.  288^  Greayes  p.  Greaves,  Law  Bep.  2  P.  &  M. 
884.    See  Bex  p.  Hind,  Buss.  &  By.  26a  423  ;   Beg.  p.  Perry,  3  Ellis  &  E.  640; 

Sevan  v.  McMahon,  2  Swab.  &  T.  230. 
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CHAPTER  XV. 

THB  CONSENT  OF  PABENTS. 

§  293.  Marriage  valid  at  Common  Law.  —  At  the  COinmon  law, 
the  marriages  of  minors,  without  the  consent  of  their  parents, 
were  good ;  ^  provided  they  had  arrived  at  their  ages  of  consent, 
as  explained  in  a  previous  chapter.^    Still,  — 

Solemnization  Unlawful —  (Fleet  Marriages).  —  It  was  always,  as 

now,  unlawful  in  England  to  celebrate  marriages  in  private ;  there- 
fore no  clergyman  of  reputation  would  perform  the  service  with- 
out either  license  or  banns.  When  the  marriage  was  by  license, 
there  was  an  oath  that  the  parties  were  of  age ;  or,  if  under  age, 
that  they  had  the  consent  of  parents  or  guardians.  When  by 
banns,  their  minority  was  no  objection.  All  marriages  other  than 
by  banns  or  license,  called  clandestine,  were  illegal,  but  not  void ; 
and  they  became  so  common  that  places  were  set  apart  in  the 
Fleet  and  other  prisons  for  their  celebration.'  The  want  of  the 
consent  of  parents  was,  in  the  language  of  the  ecclesiastical  law, 
an  impedimentum  impeditivum^  obstructing  the  way  to  the  cele- 

^  Rex  V,  Hodnett,  1  T.  R.  96 ;  Cannon  gaily  taken  at  the  parish  chnrch.  Already 

p.  AIsbuTj,  1  A.  K.  Mar.  76;  Pool  v.  incarcerated  for  debt  or  for  delinqaencies, 

Pratt,  1  D.  Chip.  252 ;  Coleman's  Case,  6  the  reverend  functionaries  were  beyond 

City  H.  Kec.  8;  Horner  v.  Liddiard,  1  the    reach  of  episcopal  correction.     In 

Hag.  Con.  337 ;  Fielder  v.  Smith,  2  Hag.  some  instances  their  profits  were  very 

Con.  193;  Droney  v.  Archer,  2  Phillim.  gjeat.    Thus  we  are  told,  that,  by  one  of 

S27  ;  Priestly  v.  Hughes,  11  East,  1 ;  Har-  them,  six  thousand  couples  were  married 

groves  V,  Thompson,  31  Missis.  211 ;  The  in  a  single  year ;  whilst  at  the  neighbor- 

Gbvemor  i*.  Rector,  10  Humph.  67 ;  The  Ing  parish  chnrch  of  St.  Andrews,  Hol- 

State  V.  Dole,  20  La.  An.  378 ;  Wadd.  Dig.  bom,  the  number  of  marriages  solemnized 

229.  in  the  same  period  was  but  fifty-three. 

*  Ante,  S  143  et  seq.  These  clandestine  connections  were  also 

*  Lord  Mansfield,  in  Rex  t\  Hodnett,  celebrated  at  Mayfair,  at  Tyburn,  and  in 
supra.  Macqueen  states  the  matter  of  other  parts  of  London  ;  and,  through  the 
the  Fleet  Prison  marriages  as  follows:  instrumentality  of  the  hedge  parsons, 
"  Prior  to  the  middle  of  the  last  century,  they  were  common  all  oyer  the  kingdom, 
there  was  in  the  Fleet  Prison  a  colony  of  — in  fact,  greatly  more  so  than  marriages 
degraded  ecclesiastics,  who  derived  their  In  the  face  of  the  church."  Macq.  Dir. 
livelihood  from  celebrating  clandestine  &  Mat  Jnrisd.  2. 

marriages  for  fees  smaller  than  those  le- 
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bration ;  but  not  an  impedimentum  dirimens^  affecting  the  validity 
of  the  marriage  once  solemnized.^ 

§  294.  Statutory  Changes  in  Bngland.  —  In  England,  upon  this 
condition  of  the  common  law  came  Lord  Hardwicke's  marriage 
act,^  providing,  that  all  mamages  of  minors,  not  in  widowhood, 
solemnized  by  license  (not  including  marriages  by  banns),  should 
be  void  when  entered  into  without  the  consent  of  the  father  if 
living,  or,  if  dead,  of  the  guardians,  or  of  the  mother,  or  of  the 
Court  of  Chancery.  Great  mischiefs  resulted  from  the  absolute 
nullity  thus  created.  For  example,  when  one  under  age  had 
married  by  license,  with  the  consent  of  the  mother,  the  father 
being  absent  and  supposed  to  be  dead,  the  marriage  was  declared 
void  for  the  want  of  his  consent.*  The  same  was  held  in  other 
cases  of  the  like  nature;  nor  could  length  of  cohabitation,  or 
lapse  of  time,  or  parental  consent  given  subsequently,  or  the  birth 
of  children,  cure  the  defect.*  This  hardship  the  courts  could  not 
mollify  by  construction.  But  they  allowed  the  consent  to  be  in- 
ferred from  slight  circumstances ;  and  even,  in  the  language  of 
Lord  Stowell,  held,  "not  without  some  controversy  arising  in  other 
quarters,  that  it  is  necessary  to  prove  the  negative  of  consent, 
together  with  the  other  circumstances  relied  on,  in  the  strongest 
terms."*  Subsequent  legislation  has  so  far  remedied  the  evil 
that  the  want  of  the  consent  of  parents  and  guardians,  though 
required  by  law,  does  now  in  no  case  render  the  marriage  void.* 

'Withdrawing  Consent —  (Death  of  Parent).  —  In  a  case,  not  of 

nullity  of  marriage,  but  involving  the  effect  of  a  will,  it  was  held, 

^  Homer  v.  Liddiard,  1  Hag.  Con.  837,  Con.  262 ;  Smith  v.  Hason,  1  Pbillim.  287 ; 

848.  Cresswell  v.  Cosins.  2  Phillim.  281 ;  Sol- 

*  26  Geo.  2,  c.  33,  §  11.  livan  v.  Sullivan,  supra ;  Balfour  v.  Car- 

*  Hayes  r.  Watts,  8  Phillim.  48.  penter,  1  Phillim.  221 ;  James  v.  Price,  1 
«  Jones  V,  Robinson,  2  Phillim.  285;  Man.  &R.  683;  Cope  v.  Burt,  1  Hag.  Con. 

Johnston  v.  Parker,  8  Phillim.  39 ;  Red-  434 ;  2  Burn,  Ec.  Law,  Phillim.  ed.  437, 

dall  V,  Leddiard,  8  PhilUm.  366;  Turner  438,-  Rogers  Ec.  Law,  2d  ed.  612,  note  a; 

r.Felton,  2  Phillim.  02;  Days  v,  Jarvis,  Wadd.  Dig.  229>231;  Harrison  o.  South- 

2  Hag.  Con.  172 ;  Droney  v.  Archer,  2  ampton,  21  Eng.  L.  &  £q.  343.    And  for 

Phillim.  827 ;  Fielder  v.  Smith,  2  Hag.  an  illustration  of  the  principle  laid  down 

Con.  103 ;  Clarke  v.  Hankin,  2  Phillim.  in  the  text,  see  Piers  v.  Piers,  2  H.  L.  Cas. 

828,  note ;  Duins  v,  Donovan,  3  Hag.  Ec.  831.    See,  however,  Rex  o.  Butler,  Russ. 

801 ;  Rex  o.  James,  Russ.  &  Ry.  17 ;  Sul-  &  Ry.  61. 

livan  0.  Sullivan,  2  Hag.  Con.  238,  241.  •  Rex  v.  Birmingham,  8  B.  &  C.  29,  2 

megltlmate.  — The  statute  was  construed  M.  &  R.  230;    Rogers  Ec.  Law,  2d  ed. 

to  include  illegitimate  children.    Priestly  611.    See  Rex  v.  WauUy,  1  Moody,  163, 

V.  Hughes,  11  East,  1.  1  Lewin,  23 ;  Rex  o.  St.  John  Delpike, 

6  Days  V.  Jarvis,  2  Hag.  Con.  172.  2  B.  &  Ad.  226. 
And  see  Hodgkinson  v.  Wilkie,  1  Hag. 
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that,  though  a  parent  could  withdraw  his  consent  at  any  time 
before  the  nuptials  were  celebrated,  yet,  if  he  died  before  such 
celebration,  the  consent  given  in  his  lifetime  was  good.^ 

Clause  of  NoUity.  —  A  statute  requiring  the  parental  consent, 
yet  not  expressly  declaring  the  marriage  celebrated  without  it  to 
be  Yoid,^  is  construed  as  directory  only ;  so  that  still  a  marriage 
without  such  consent  is  valid.^ 

§  295.  How  in  our  States.  —  The  date  of  Lord  Hardwicke's 
marriage  act^  is  1753,  too  recent  to  be  common  law  with  us. 
Hence,  by  our  common  law,  the  marriage  of  minors  without  the 
parental  consent  is  good.  We  have  statutes  regulating  these 
marriages,  perhaps  some  of  them  creating  a  nullity  where  the 
consent  of  parents  is  wanting.^  And  there  are  provisions  in- 
tended to  opei-ate  as  obstructions  to  such  marriages.  We  shall 
consider  them  when,  in  another  chapter,  we  inquire  of  the  offences 
connected  with  irregular  solemnizations  of  marriage. 

Bffect  on  Status  of  Minority  —  (Bnoiancipation}.  —  The  marriage 
of  a  minor  generally,  perhaps  always,  emancipates  him.^  But 
the  Maine  court  has  held  that  it  does  not  when  entered  into 
without  the  parental  consent.^  This  may  be  doubtful  on  princi- 
ple ;  since  the  marriage  creates  new  and  inconsistent  obligations,^ 
such  as  the  infant  husband's  duty  to  pay  his  wife's  ante-nuptial 
debts  •  and  to  support  her,^^  and  the  infant  wife's  to  serve  and  be 
governed  by  her  husband  instead  of  her  father  or  guardian.^^ 

1  Young  p.  Vnne,  2  Jur.  v.  8.  864,  26  7  White  v.  Henry,  24  Maine,  531,  632. 
Law  J.  K.  8.  Ch.  117.  *  Sherbarne  v.  Hartland,  supra ;    Bex 

2  See  ante,  §  283,  286.  v.  Witton,  supra. 

*  Goodwin  v.  Thompson,  2  Greene,  *  Bishop  Con.  §  117;  Butler  p.  Breck, 
Iowa,  320 ;  Fatton  v.  Hervey,  1  Gray,     7  Met  164. 

119 ;  Bex  v.  Birmingham,  8  B.  &  C.  29.  ^  Post,  §  663;  2  Kent  Com.  240 ;  Met. 

See  as  to  the  construction  of  the  Arkan-  Con.  69. 

sas  statute,  Smyth  v.  The  State,  13  Ark.  ^  2  Bishop  Mar.  Women,  §  626.    In 

696.  Bennett  v.  Smith,  21  Barb.  439, 441,  T.  R. 

*  Ante,  §  294.  Strong,  J.,  observed :  "  The  marriage  [of 

*  See  cases  cited  to  the  last  section ;  a  girl  of  fifteen  without  the  consent  of 
also,  Hiram  v.  Pierce,  46  Maine,  367.  her  parents]  being  yalid,  the  ordinary 
The  Governor  v.  Rector,  10  Humph.  67 ;  legal  consequences  of  marriage  followed. 
Ferrie  v.  The  Public  Administrator,  4  The  husband  and  wife  were  one  person, 
Brad.  28 ;  Fitzsimmons  v.  Buckley,  69  and  he  was  entitled  to  her  society  and 
Ala.  639;  post,  §  342,  346.  services.    The  authority  of  the  parents 

*  Dick  V.  Grissom,  Freeman,  Missis,  over  the  daughter,  their  right  to  her  cus- 
428 ;  Reg.  v.  Selbome,  2  Ellis  &  E.  276  ;  tody  and  services,  were  held  subject  to 
Rex  V.  Witton,  3  T.  R.  366;  Northfield  v.  her  right  to  contract  marriage,  and  upon 
Brookfield,  60  Vt.  62 ;  Sherburne  v.  Hart-  the  marriage  were  suspended." 

land,  37  Vt.  628 ;  Bozrah  v.  Stonington,  4 
Conn.  373, 376. 
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Proourlng  the  Marriage.  —  The  Kentucky  court  has  held,  that  a 
parent,  as  such,  cannot  maintain  an  action  for  procuring,  without 
his  consent,  the  marriage  of  an  infant  child ;  though  perhaps,  if 
the  child  were  a  servant,  the  suit  might  be  maintained  on  the 
ground  of  loss  of  serviceB.^ 

1  Jonet  V.  TeTis,  4  Litt  26.    See  Eyre  v.  Shafttbiir7, 2  P.  Wms.  102,  111,  112. 
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CHAPTER  XVL 

THB  IMPBDOfENT  OF  A  PBIOB  MABBIAGB  Uin>IS80LYED. 

§  296.  Crime  of  Polygamy.  —  Polygamy,  as  a  branch  of  the 
criminal  law,  is  treated  of  by  the  author  in  "  Statutory  Crimes."  ^ 
Only  such  explanations  of  it  will  be  given  here  as  may  be  helpful 
in  the  elucidations  of  the  subject  of  the  chapter. 

'•  Polygamy  "  or  "  Bigamy  "  —  (Defined).  —  The  offence  of  having 

two  husbands  or  wives  at  the  same  time,  the  one  dejure  and  the 
other  de  facto ^  is  more  frequently  termed  bigamy;  though  the 
broader  word  polygamy  seems  to  be  equally  applicable,  and  it 
has  been  considered  to  be,  and  certainly  is,  the  more  appropriate.' 
According  to  the  canonists,  a  bigamist  was  one  who  married  a 
second  time,  whether  the  former  consort  were  living  or  not,  or 
married  a  widow ;  and  there  were  seven  distinct  connections  by 
which  it  might  be  committed,  so  as  to  create  an  incapacity  for 
orders.^  But  polygamy,  as  understood  in  our  criminal  law,  is  a 
different  thing ;  it  is  the  act  of  formally  entering  into  marriage 
with  a  third  person,  by  one  already  sustaining  this  relation  with  a 
second  person.* 

§  297.  Bzplanatlons  aa  to  the  Grime.  —  In  England,  polygamy 
was  always  punishable  canonically,  but  it  seems  not  to  have  been 
otherwise  an  offence  until  the  reign  of  James  I.^  Then  the  stat- 
ute of  1  Jac.  1,  c.  11  (a.d.  1604)  made  it  felony  if  committed 
"  within  his  majesty's  dominions  of  England  and  Wales ; "  except 
where  the  former  husband  or  wife  continually  remained  seven 
years  beyond  sea,  or  the  same  period  within  his  majesty's  domin- 
ions not  known  by  the  other  to  be  living,  or  was  "  divorced,"  ®  or 

1  Bishop  Stat  Crimes,  §  577-618.  East  says,  that  until  this  time  it  waifteft 

s  Shelford  Mar.  &  Div.  224 ;  1  £ast  P.  of  **  doubtful  temporal  cognizance ; "  but 

C.  464 ;  20  Howell  St.  Tr.  368,  note.  "so  early  as  the  Sut.  4  £dw.  1,  c.  6,  <f« 

*  Foynter  Mar.  &  Dir.  142 ;  4  Bl.  Com.  bigamis,  it  was  treated  as  a  capital  offence, 

163,  note.  and  ousted  of  clergy  by  that  statute."    1 

«  See  Bishop  Stat.  Crimes,  §  677  et  East  P.  C.  464. 

■eq.  *  Bex  v.  LoUey,  Buss.  &  By.  237. 

ft  lb.  §  570 ;  Poynter  Mar.  &  Dir.  144. 
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there  was  a  sentence  of  nullity,  or  the  parties  to  the  former 
marriage  were  within  the  age  of  consent.  This  statute  has  been 
the  model  for  all  subsequent  criminal  legislation  upon  the  sub- 
ject, both  English  and  American.  In  England,  the  later  enact- 
ments have  corrected  some  of  its  defects  ;  particularly  is  a 
mere  divorce  from  bed  and  board  no  longer  a  protection  against 
the  penal  consequences  of  a  second  marriage,  nor  is  a  seven  years' 
residence  beyond  sea  where  the  absent  party  is  known  to  the 
other  to  be  living.*  In  most  or  all  of  our  States,  there  are  stat- 
utes in  substantial  accord  with  the  later  English  ones,  yet  more 
or  less  varying  from  them  and  from  one  another.     Now,  — 

§  298.  Civil  ConBequenoes  diatinguiBhed.  —  The  civil  consequences 
of  a  polygamous  marriage  should  not  be  confounded  with  the 
criminal,  created  by  the  above-described  statutes.  Criminal  lia- 
bilities and  civil  are  distinct ;  ^  and,  — 

§  299.  Effect  on  Second  Marriage  —  (Void).  —  If  a  first  marriage 
subsists  undissolved,  the  second  is  void,  even  though,  by  reason 
of  some  exception  in  the  statute  against  polygamy^  or  by  force  of 
some  principle  of  the  common  law  of  crimes,  the  person  entering 
into  it  should  be  exempt  from  the  statutory  punishment.^    Yet  a 

1  Bishop  Stat.  Crimes,  §  681 ;  Shel-  be  of  the  opinion,  that,  under  the  Massa- 

ford  Mar.  &  Div.  220 ;  Rogers  £c.  Law,  chusetts  statute,  if  a  woman  whose  hus- 

2d  ed.  634.    As  to  what  kind  of  marriage  band  has  absented  himself  seven  yean, 

the  second '  must  be,  see  Rex  p.  Fenson,  6  and  is  believed  by  lier  to  be  dead,  marries 

Car.  &  P.  412.  again,  while  in  fact  he  is  living,  the  sec- 

'  1  Bishop  Crim.  Law,  f  264  et  seq.  ond  marriage  will  be  merely  voidable,  and 

*  Kenley  v.  Kenley,  2  Yeates,  207 ;  good  until  avoided.    But  this  was  not  the 

Foynter  Mar.  &  Div.  146 ;  Williamson  v.  point  adjudged.    "  It  is  argued,"  said  the 

Farisien,  1  Johns.  Ch.  880;   Fenton  v.  learned  judge, "  that,  though  the  statute 

Reed,  4  Johns.  52 ;  Miles  v.  Chilton,  1  Rob.  [of  Massachusetts]  purges  the  felony  in 

Ec.  684 ;  Rogers  £c.   Law,  2d  ed.  634 ;  all  cases  within  the  exception,  it  does  not 

Bird  p.  Bird,  1  Lee,  621 ;  Searle  p.  Frice,  make  such  marriages  valid.    So  it  has 

2  Hag.  Con.  187,  4  £ng.  £c.  524 ;  Bayard  been  held  under  a  statute  somewhat  sim- 
p.  Morphew,  2  Phillim.  321 ;  Duins  p.  Don-  liar.  Fenton  p.  Reed,  4  Johns.  52.  But 
ovan,  3  Hag.  Ec.  801,  300 ;  Sellars  p.  Da-  there  are  cases  in  wliich  it  is  intimated 
vis,  4  Terg.  503;  Jones  p.  The  State,  6  that  whatever  may  be  done  with  impunity 
Blackf.  141 ;  Toung  p.  Naylor,  1  Hill,  can  be  done  legally.  Rhea  p.  Rhenner,  1 
Eq.  383 ;  Smith  v.  Smith,  1  Texas,  621 ;  Fet.  106 ;  Commonwealth  t-.  Mash,  7  Met. 
Zule  p.  Zule,  Saxton,  96 ;  Ganer  p.  Lanes-  472."  Hiram  v.  Fierce.  46  Maine,  367. 
borough,  Feake,  17 ;  The  State  p.  Moore,  372.    Glass  ».  Glass,  supra,  was  a  suit  for 

3  West'.  Law  Jour.  134 ;  Martin  p.  Mar-  nullity,  so  it  could  not  directly  contradict 
tin,  22  Ala.  86;  Heffner  p.  Heflfner,  11  this  dictum.  We  have  seen  fante,  §  114), 
Harris,  Fa.  104 ;  Spicer  p.  Spicer,  16  Abb.  that,  in  New  York,  there  is  a  statute  of  a 
Pr.  N.  8.  112 ;  The  State  v.  Goodrich,  14  different  sort  which  would  make  a  mar- 
W.  Va.  834 ;  Carmena  p.  Blaney,  16  La.  riage  under  the  circumstances  here  point- 
An.  246;  Glass  ?;.  Glass,  114  Mass.  563.  ed  out  voidable.  But  there  is  neither  ju- 
In  a  Maine  case,  the  judges  seemed  to  dicial  authority  nor  juridical  reason  for 
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void  first  marrit^e,  as  the  term  is  used  in  distinction  from  void- 
able,^ would  not  have  this  effect,  though  no  sentence  annulling 
it  had  been  rendered.^  For,  in  the  language  of  Wayne,  J,,^  "  a 
void  marriage  imposes  no  legal  restraint  upon  the  party  imposed 
upon*  from  contracting  another;  though  prudence  and  delicacy 
do,  until  the  fact  is  so  generally  known  as  not  to  be  a  matter  of 
doubt,  or  until  it  has  been  impeached  in  a  judicial  proceeding, 
wherever  that  may  be  done."  Nor,  if  the  first  marriage  is  polyga- 
mous, need  there  be  a  conviction  of  the  polygamy  to  enable  the 
party  to  contract  a  second.*^     But  — 

Burden  of  Proof.  —  The  burden  of  proving  the  first  marriage, 
where  the  second  is  attempted  to  be  impeached  on  the  ground  of 
the  first,  lies  on  the  impeaching  party.* 

§  300.  Void»  not  Voidable.  —  To  repeat,  the  impediment  we  are 
considering  renders  the  marriage  void,  in  distinction  from  void- 
able.^   Now,  — 

VTho  uke  Advantage  —  In  most  circumstances,  the  law  estops 
a  party  to  allege  in  a  court  of  justice  his  own  wrong.®  Therefore 
one  cannot  maintain  a  suit  to  have  his  marriage  set  aside  on  the 
ground  that  it  was  contracted  through  his  own  fraud,  though  in 
law  it  is  void.®  Yet  this  rule  does  not,  it  seems,  apply  to  a  polyga- 
mous marriage ;  even  the  party  who  has  entrapped  into  it  an- 
other who  is  innocent,  being  permitted,  as  well  as  the  other,  to 


holding  the  marriage  yoidable,  in  distino-  *  Patterson  v,  Gaines,  supra, 

tion  from  void,  under  a  statute,  Uke  the  *  lb.  (and  see  Gaines  v,  Hennen,  24 

Massachusetts  one,  which  merely  exempts  How.  U.  S.  653) ;  Rex  v.  Butler,  Buss,  ft 

from  punishment  one  who  has  committed  R7.  61.    See  Finn  v.  Finn,  12  Hun,  339. 

what  otherwise  would  be  the  crime  of  ^  Hcffner  ».  Heffner,  11  Harris,   Pa. 

polygamy.    A  second  marriage,  contract-  104 ;  Clark  v.  Clark,  19  Kan.  622 ;  Strode 

ed  while  the  first  subsists,  is  void  by  the  9.  Strode,  3  Bush,  227 ;  Shaak's  Estate,  4 

common  law  ;  yet,  by  the  common  law,  Brews.  306,  3  Pittsb.  275 ;  Tefft  1;.  Tefft, 

polygamy  as  a  crime  is  not  known.  85  Ind.  44 ;  and  cases  cited  to  the  last 

1  Ante,  §  104  a,  et  seq.  section ;  ante,  §  94-96,  106  et  seq.,  186- 

a  Patterson  v.  Gaines,  6  How.  U.  S.  142,  163,  216,  267.    Contra,  in  part,  but 

550 ;  Gaines  c.  llelf ,  12  How.  U.  S.  472 ;  plainly  wrong,  GrifBth  v.  Smith,  1  Pa. 

Bruce  v.  Burke,  2  Add.  Be.  471,  2  Eng.  Law  Jour.  Rep.  479.    To  this  case  Bios 

Ec.  381 ;  Reg.  r.  Chadwick,  12  Jur.  174, 11  som  v.  Barrett,  37  N.  T.  434,  and  Emer 

Q.  B.  173 ;  Appleton  u,  Warner,  51  Barb,  son  v.  Shaw,  66  N.  H.  418,  are  directly 

270 ;  Reeves  v.  Reeves,  54  111.  332 ;  Poyn-  opposed, 

ter  Mar.  &  Div.  141 ;  Bdwyer  Com.  45.  8  Vol.  II.  §  75, 76 ;  Spicer  v.  Spicer,  16 

*  Patterson  0.  Gaines,  6  How.  U.  S.  560,  Abb.  Pr.  v.  s.  112 ;  Turner  v.  Billagram, 

592.  2  Cal.   520;    Miltimore  v.   Miltimore,  4 

^  If  the  party  is  not  deceived,  the  re-  Wright,  Pa.  151.    See  Smith  r.  Richards, 

suit  is  the  same.    Martin  v.  Martin,  22  29  Conn.  232,  237. 

Ala.  86.  *  Ante,  §  149,  214. 
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bring  suit  to  have  its  nullity  declared.^  There  are  various  rea- 
sons for  this ;  the  one  most  satisfactory  being,  that  the  impedi- 
ment was  a  thing  distinct  from  the  fraud,  not  depending  in  any 
measure  upon  it.^ 

§  301.  CoUateral  Consoqaonoes  -^^  (Dower).  —  The  collateral 
consequences,  to  third  persons  and  to  the  parties,  of  holding  a 
marriage  to  be  void,  have  already  been  stated,  and  they  will  be 
further  explained  in  our  second  volume :  ^  as,  for  example,  on  the 
death  of  the  man  the  woman  can  have  no  dower  in  his  lands,^  and 
so  of  all  the  other  rights  which  depend  upon  marriage.  The 
common  law  allows  no  mitigation  of  these  disastrous  conse- 
quences, in  favor  of  persons  however  innocently  contracting  a 
second  marriage  while  the  first  is  in  force,  or  in  favor  of  a  party 
deceived  into  the  marriage  by  the  artifice  of  the  other,  or  in  favor 
of  their  innocent  children.     But,  — 

Legltimaoy  of  Children.  —  Though  at  common  law  the  children 
are-  bastards,  the  legislation  of  this  country  is  tending  toward  the 
adoption  of  the  more  merciful  rules  of  the  modern  civil  law,  as 
in  some  countries  modified  by  the  canon  law.  Thus,  in  Missouri, 
though  a  marriage  in  the  lifetime  of  a  former  husband  or  wife  is 
void,  still  a  statute  makes  the  children  legitimate;  providing, 
that  the  issue  of  all  marriages  deemed  null  in  law  shall  neverthe- 
less be  legitimate.^  And  there  are  statutes  to  the  like  effect,  yet 
some  of  them  differing  more  or  less  from  this  one,  in  Massachu- 
setts,^ Texas,^  California,^  Maine,*  Maryland,^  and  various  other 
of  our  States.  These  statutes  being  remedial  are  liberally  con- 
strued. They  may  even  be  applied  retrospectively."  In  Missouri, 
and  probably  elsewhere,  a  child  made  legitimate  by  the  statute 
takes  and  transmits  by  descent  the  same  as  though  born  in  law- 
ful wedlock.^ 

1  Miles   V.  Chilton,  1  Rob.  Ec.  684;  «  Smart  v.  Whalej,  6  Sm.  &  M.  308; 

Norton  v,  Seton,  3  Phillim.  147,  161,  1  Higgins  v.  Breen,  0  Misso.  493. 

En g.  £c.  884,887;  AnonymouB,  2  Thomp.  *  Dyer  v.  Brannock,  66  Misso.  891; 

&  C.  668, 16  Abb.  Pr.  v.  s.  171 ;  Glass  v,  Lincecum  v,  Lincecum,  3  Misso.  441. 

Glass,  114  Mass.  663,  666.    And  see  Pon-  *  Glass  r.  Glass,  114  Mass.  663. 

der  V.  Graham,  4  Fla.  23 ;  Martbi  v.  Mar  '  Hatwell  v.  Jackson,  7  Texas,  676. 

tin,  22  Ala.  86.    Contra,  Tefft  v.  Tefft,  36  *  Graham  v.  Bennet,  2  Cal.  603. 

Ind.  44.  *  Hiram  v.  Pierce,  46  Maine,  867. 

<  On  the  subject  of  this  section,  con-  ><*  Earle  v.  Dawes,  3  Md.  Ch.  230. 

suit  also  Amory  v.  Amory,  6  Rob.  N.  Y.  ^^  Brower  r.  Bowers,  1  Abb.  Ap.  214. 

614 ;  Robbins  v.  Potter,  98  Mass.   632 ;  ^  Dyer  v.  Brannock,  supra.    Here,  as 

Johnson  v.  Johnson,  1  Coldw.  626.  by  the  statute  the  child  is  made  legitimate, 

*  Vol.  IL  S  688  et  seq.  the  consequences  of   legitimacy  foUow. 
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§  302.  CiTll  Law  Rule  —  (Lonisiaaa,  &o.).  —  In  Louisiana,  whose 
jurisprudence  is  largely  derived  from  the  civil  law  of  Spain,^  the 
courts  hold,  that,  where  a  woman  is  deceived  into  marriage  with 
a  man  between  whom  and  another  woman  a  former  marriage  is 
still  subsisting,  being  ignorant  of  the  impediment,  she  is  entitled, 
while  the  deception  lasts,  to  all  the  rights  of  a  wife ;  and  the 
children,  born  during  this  period,  are  legitimate.^  So,  while  the 
Mexican  law  prevailed  in  Texas,  before  the  introduction  ot 
the  common  law,  if  there  a  woman  innocently  married  a  man 
already  in  wedlock,  she  was  thereby  invested  with  all  the  rights 
and  obligations  of  a  lawful  wife  while  her  ignorance  of  the  im- 
pediment lasted.  It  was  thus  in  Spain.  Even  after  a  sentence 
of  nullity  for  the  cause  of  the  impediment,  the  marriage,  by  this 
law,  "  produces,'*  said  the  Texas  court,  "  the  civil  effects  of  true 
matrimony,  as  well  with  respect  to  the  spouses  as  with  respect  to 
the  offspring.  The  interests  of  the  consorts  at  separation  will  be 
regulated  according  to  the  disposition  which  would  have  been 
made  of  them  in  case  of  dissolution  by  death  or  divorce.  This 
good  faith  produces  its  results  as  long  as  it  continues ;  and,  when 
it  ceases,  its  effects  also  cease."  And,  by  the  same  system  of 
jurisprudence,  a  putative  marriage  is  converted  into  a  real  one 
by  the  removal  of  the  disability ;  as,  if  there  was  a  former  hus- 
band or  wife  living,  the  marriage  becomes  good  on  such  person's 
death.' 

§  303.  Continued.  —  Burge,  in  language  somewhat  less  precise, 
says,  that  such  a  marriage,  ^^  although  null  and  void^  will  have  the 
effect  of  entitling  the  wife,  if  she  be  in  good  faith,  to  enforce  the 
rights  of  property  which  would  have  been  competent  to  her  if 
the  marriage  had  been  valid,  and  of  rendering  the  children  legiti- 
mate." He  informs  us,  that  this  rule  was  not  recognized  by  the 
civil  law,  having  sprung  from  the  canon ;  was  unknown  in  the 

Bat,  Heritable  Capacity.  —  A  statute  K.  8.  438 ;  Gaines  v,  New  Orleans,  6  Wal. 

providing  that  an    "illegitimate    child  642;  Gaines  p.  Hennen,  24  How.  U.  S. 

shall  be   considered  as    an  heir  of  his  553 ;  Harrington  o.  Barfield,  30  La.  An. 

mother,  and  shall  inherit  her  estate,  &c.  1297 ;  Abston  v.  Abston,  15  La.  An.  137 ; 

in  like  manner  as  if  he  Iiad  been  born  in  Succession  of  Navarro,  24  La.  An.  298. 

lawful  wedlock,''  was  held  not  to  apply  And  see  Hubbell  v»  Inkstcin,  7  La.  An. 

to  grandchildren.    Curtis  v,  Hewins,  11  252 ;  Summerlin  v.  Livingston,  15  La.  An. 

Met.  294.  519. 

1  Bishop   First  Book,  §   57,  58  and         <  Smith  v.  Smith,  1  Texas,  621,  629; 

note.  Lee  o.  Smith,  18  Texas,  141.    See  also 

*  Clendenning  v.  Clendenning,  8  Mart.  Fatten  v,  Philadelphia,  I  La.  An.  98. 
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§808 


laws  of  England,  Ireland,  and  Holland,  yet  was  admitted  into 
France,  Spain,  and  Germany ;  and  was  adopted  by  the  code  civil. 
It  has  struggled  for  a  doubtfol  existence  in  Scotland.^  Yet  it 
seems  to  prevail  in  Scotland.' 


1  1  Burge  CoL  &  For.  Laws»  162. 


*  In  re  WUbod's  Trusts,  Law  Bep.  1 
Bq.  247,  258-268. 
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CHAPTER  XVn. 

IMPEDIMENTS  FOLLOWING  DIYOEOE. 

§  804.  XOsewhere.  —  So  much  of  the  subject  of  this  chapter  as 
concerns  the  conflict  of  laws  will  be  considered  in  its  more  appro- 
priate place  further  on.^  The  rest  might  perhaps  not  improperly 
be  all  included  in  the  second  volume,  where  a  part  appears, 
among  the  consequences  flowing  from  divorce.^  Yet,  on  the 
whole,  this  chapter,  in  its  present  connection,  is  deemed  essential 
to  the  completeness  of  the  discussion  of  the  impediments  to  mar- 
riage. What  may  seem  to  be  omitted  therefrom  will  be  found  in 
the  other  connections. 

Effeot  of  PnU  Divoroe  on  BtatoB.  —  "  With  the  dissolution,"  by 
a  divorce  from  the  bond  of  matrimony,  said  Field,  C.  J.,  "the 
obligations  arising  from  the  marriage  are  completely  discharged, 
and  the  parties  stand  in  the  same  position  as  though  such  mar- 
riage had  never  been  contracted."*  Nor  can  the  marriage  be 
dissolved  as  to  one  party,  yet  not  as  to  the  other ;  for,  as  we 
have  seen,^  there  cannot  in  the  nature  of  things  be  a  wife  with- 
out a  husband  or  a  husband  without  a  wife.  Upon  such  divorce, 
the  status  of  marriage  is  necessarily  taken  from  both  parties ;  so 
that,  as  one  of  the  consequences,  both  are  at  liberty  to  form  new 
alliances.     But  — 

Statutory  RestrictloiiB  on  Remarriago.  —  It  is  competent  for  legis- 
lation, for  whatever  reasons  may  seem  just,  to  forbid  marriage  to 
any  class  of  persons.  Therefore,  in  some  of  our  States,  those  for 
whose  fault  divorces  are  given  are  prohibited  to  remarry,  either 
generally,  or  within  a  specified  period.^ 

How  conBtmed  —  (RetroBpectlve  —  Ex  post  Faoto).  —  Such  a 

statute  may  properly  be  made  in  its  terms  to  apply  to  past  trans- 


1  Post,  S  874. 

«  Vol.  IL  §  608-704. 

•  Barber  v.  Barber,  16  CaL  878. 

«  Ante,  §  128. 
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*  Cox  V.  Combs,  8  B.  Monr.  281,* 
Thompson  v.  Thompson,  114  Mass.  666; 
Peugnet  v.  Phelps,  48  Barb.  666.  See 
poit^  §  806;  YoL  U.  §  697  a-704. 
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actions,  or  may  be  so  interpreted ;  and,  though  retrospective,  it 
is  not  therefore  unconstitutional.     Nor  is  it  an  ex  po9t  facto  law.^ 

§  805.  Reasomi  for  and  against.  —  This  restrictive  provision  is 
peculiar  to  our  American  law,  and  is  known  only  in  a  part  of  the 
States.  Whether  it  is  wise  is  a  question  on  which  opinions  are 
divided.  Plainly,  a  person  who  has  conducted  badly  in  one  mat- 
rimonial alliance  has  no  claim  to  be  protected  in  another ;  but, 
in  divorce  law,  we  are  to  consider  more  the  interests  of  the  pub- 
lic than  of  individuals.  And  if  a  punishment  is  to  be  imposed 
for  any  crime,^  especially  therefore  for  a  matrimonial  one,  it 
should  be  of  a  nature  calculated  to  benefit,  not  to  prejudice,  the 
public.  Consequently,  when  a  man  is  shown  to  have  been  un- 
faithful to  a  particular  marriage,  if  he  is  to  be  punished  therefor 
beyond  having  his  connection  with  the  wronged  woman  dissolved, 
reason  would  seem  to  demand  that  he  be  shut  up,  —  not  left  at 
large  under  disabilities  goading  his  evil  nature  to  wrong  as  many 
more  women  as  he  can  seduce.  If  marriage  is  in  any  instance  a 
protector  of  the  public  virtue,  it  must  be  particularly  so  when  a 
bad  man  is  held  by  the  cords  of  a  domestic  affection  from  preying 
upon  the  female  part  of  the  community  abroad.  Some,  indeed, 
apprehend  that  liberty  of  marriage  to  the  guilty,  after  divorce, 
will  induce  those  who  are  weary  of  their  matrimonial  connections 
to  commit  offences  for  the  sake  of  being  divorced.  But  experi- 
ence shows,  that  such  is  not  often  the  consequence ;  and  surely 
if  an  innocent  person  is  bound  by  the  form  of  marriage  to  one 
who  would  do  this,  mercy  demands  that  the  bond  be  unloosed. 

§  806.  Penal —  Marriage  Void  or  not —  (Clauae  of  Nomty).  — This 
restrictive  provision  is  in  its  nature  penal.*  Whether  or  not, 
without  words  of  nullity,  it  should  be  construed  to  render  the 
marriage  entered  into  contrary  to  its  command  void  will  depend 
on  principles  of  interpretation  already  explained.^  The  courts 
appear  to  have  generally  regarded  it  as,  of  course,  making  the 
marriage  void;^  but  a  Georgia  case  intimates  pretty  distinctly 
that  it  is  only  voidable  at  the  most,  perhaps  entirely  good.® 

1  Elliott  r.  EUiott,  88  Md.  867;  Spar-  r.    Halst^ad,  34  N.  Y.  643;   Smith    v. 

hawk  v.  Sparhawk,  114  Mass.  366.  Woodworth,  44  Barb.  198;  Marshall   •. 

s  1  Bishop  Criro.  Law,  209-211.  Marshall,  4  Thoinp.  &  C.  449,2  Han,  238^ 

s  Vol.  II.  §  701.  48  How.  Pr.  67 ;  Reed  v.  Hudson,  13  Ala. 

«  Ante,  §  283-287  a.  670 ;  Fuller  o.  Fuller,  40  Ala.  301 ;  Thomf^ 

*  Cox  V.  Combs,  8  B.  Monr.  282 ;  Pons-  son  v.  Thompson,  114  Mass.  666. 

lord  V,  Johnson,  2  Blatch.  61 ;  Haviland  *  Park  v.  Barron,  20  Ga.  702. 
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§  306  a.  On  Prinoiple,  —  this  question  will  depend  on  the  par- 
ticular statutory  terms,  and  on  whether  the  prohibitive  words  are 
in  the  same  statute  which  authorizes  the  divorce  or  in  a  subse- 
quent one.  We  have  seen,^  that,  where  the  English  divorce  act 
had  forbidden  remarriage  before  the  lapse  of  the  period  for  appeal, 
the  court  held,  it  is  believed  correctly,  a  marriage  between  sen- 
tence and  the  expiration  of  such  period  to  be  null.  Even  a 
doubt  was  expressed  whether  the  dissolution  of  a  valid  marriage 
by  statutory  authority  operates,  without  enabling  words,  to  au- 
thorize the  parties  to  remaiTy.^  But  for  this  query  there  can  be 
no  just  occasion ;  since  the  marriage  was  the  union  of  the  par- 
ties in  a  new  status,^  whose  dissolution  of  necessity  left  them  as 
before.^  Then,  if,  after  the  rendition  of  a  divorce  sentence  with 
this  effect,  a  statute  should  be  passed  forbidding  the  divorced 
person  to  contract  a  new  marriage,  it  would  subject  him  to  in- 
dictment on  violating  it,  even  though  it  was  silent  as  to  any 
penalty.*  But,  within  principles  already  seen,  it  could  not  be 
carried  by  interpretation  so  far  as  to  make  the  marriage  null, 
unless  it  also  contained  an  express  clause  of  nullity.^  There 
could  be  no  doubt  about  this  proposition  as  applied  to  divorces 
which  had  abeady  occurred,  and  one  cannot  see  why  it  should 
not  apply  equally  to  future  divorces.  On  the  other  hand,  if  the 
same  statute  which  authorized  the  divorce  expressly  provided 
that  it  should  not  operate  to  enable  the  divorced  party  to  re- 
marry, the  case  would  seem  pretty  clearly  to  fall  within  a  prin- 
ciple already  considered,^  and  a  new  marriage  contracted  in  the 
same  State  would  be  void;  though  it  would  be  good  if  con- 
tracted in  another  State  or  country.*  These  two  propositions, 
standing  at  the  outer  points,  are  pretty  plainly  correct ;  but, 
between  them,  there  are  various  shades  and  kinds  of  statutory 
provision,  the  effect  of  which  may  be  more  or  less  open  to 
question. 

§  807.   Marriage  witb  Partner  in  Adultery.  —  There  is  in  Scot- 
land a  form  of  the  prohibition  not  known  with  us.    It  is,  that 

1  Ante,  §  287  a.  •  Ante,  §  283-287  a. 

*  Chichester  v.  Mure,  8  Swab.  &  T.         ^  Ante,  §  287  a. 

22a  *  Vol.  IL  §  701 ;  Ponsf  ord  v.  Johiuon, 

«  Ante,  $8.  2  Blatch.  51 ;   Webb's  Estate,  Tucker, 

«  Ante,  §  123,  804;  Vol.  XL  $  69a  872. 

*  Bishop  Stat.  Crimes,  §  138;  1  Bishop 
Ciim.  Law,  §  237,  238. 
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the  guilty  party  divorced  for  adultery  shall  not  marry  the  parti^ 
cepa  criminis}  This  impediment  is  said  to  have  had  an  early 
existence  in  the  canon  law,  into  which  it  was  introduced  from 
the  Roman,  though  the  former  was  afterward  changed ;  but  by 
some  means  the  old  rule  became  established  in  Scotland.^  In 
England,  while  divorces  dissolving  vulid  marriages  were  granted 
only  by  act  of  Parliament,  there  was  a  standing  order  of  the 
House  of  LfOrds  that  every  divorce  bill  brought  in  should  contain 
a  clause  of  this  sort.  ^^  The  exigency  of  this  stauding  order,'* 
says  Macqueen,  ^^  makes  it  of  course  imperative  to  introduce 
such  a  clause  into  every  bill  of  divorce  for  adultery  ;  but,  though 
required  in  the  bill,  the  clause  is  not  retained  in  the  act,  —  the 
usual  course  being,  that  some  noble  lord  in  committee  moves  to 
have  it  struck  out,  a  motion  which  either  passes  without  resist- 
ance, or,  should  resistance  be  offered,  it  is  overruled, — all  the 
feelings  of  humanity,  and  all  the  dictates  of  policy,  suggesting 
that  the  guilty  parties  ought  not  to  be  debarred  from  making 
amends  to  social  order  by  entering  into  matrimony.  To  prevent 
marriage  in  such  a  case  would  be  but  to  prolong  the  unseemly 
spectacle  of  adultery,  and  to  inflict  bastardy  on  the  innocent  and 
helpless  offspring."  « 

§  307  a.  Remauiiage  by  Pennlflalon  of  Court.  —  In  one  or  more  of 
the  States  wherein  the  statutes  forbid  the  guilty  party  to  remarry 
after  a  divorce,  there  is  also  a  provision  authorizing  the  court 
on  special  application  to  grant  the  permission.  It  is  so,  of  late, 
in  Massachusetts.  This  statute  is  applicable  only  after  a  full 
divorce,  dissolving  the  marriage  ;  ^  and  to  a  domestic,  not  a  for- 
eign divorce,  which  latter  is  not  within  the  clause  prohibiting 
remarriage.*  The  permission  given  cannot  operate  retrospectively, 
so  as  to  render  good  a  mamage  which  was  void  for  the  want  of 
it.^  The  application  is  addressed  to  the  discretion  of  the  court ; 
and  it  is  familiar  doctrine  that  discretion  in  a  court  of  justice  is 
judicial,  to  be  exercised  according  to  rule,  and  not  according  to 
the  personal  views  of  the  individual  who  happens  to  be  presiding.^ 

^  Douglas  V.  Douglas,  Mor.  Diet.  820.  122  Mass.  8 ;   Comrnonwealth  v.  Laae^ 

s  1  Fras.  Dom.  R«l.  82.  113  Mass.  458. 

*  Macq.  Pari.  Pract  609.  ^  Thompson  v.  Thompson,  114  Mast. 

«  Bparhawk  v.  Sparhawk,  114  Mass.  666. 
865.  7  Post,  §  830;  1  Bishop  Mar.  Women, 

ft  Ante,  {  306  a;  BuUock  v.  BuUock,  S  ^76 ;  Morgan  v.  Morgan,  Law  Bcp.  1  P. 

&M.6i4. 
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We  are  not  yet  much  informed  of  the  principles  by  which  this 
discretion  should  be  guided.  In  one  case,  where  a  woman 
who  had  been  three  years  divorced  for  her  adultery  applied  for 
leave  to  remarry,  it  appeared  that  she  had  lived  with  her  father 
since  the  divorce,  and  had  maintained  a  good  character ;  she  was 
of  suitable  age,  and,  in  the  opinion  of  the  witness,  a  fit  person  to 
marry.  But  the  presiding  judge  ruled  that,  admitting  the  evi- 
dence to  be  true,  ^^  it  did  not  establish  a  case  to  which  the  pro- 
visions of  the  statute  ought  to  be  applied,  but  that  still  further 
facts  should  be  proved  .  .  . ;  that,  as  a  general  rule,  a  party  who 
has  violated  the  obligation  of  the  marriage  covenant  by  commit- 
ting the  crime  of  adultery  is  not  entitled  to  the  confidence  of  the 
court,  nor  to  a  decree  that  certifies  such  confidence,  and  may  en- 
able the  party  to  practise  deceit  on  another  party ;  that  there  are 
a  great  many  exceptional  cases,  to  which  the  statute  may  be  use- 
fully applied ;  for  example,  a  party  who  has  been  absent  from  the 
State  for  a  few  months  may,  on  his  return,  find  a  decree  of  divorce 
against  him,  upon  notice  published  in  a  newspaper  which  never 
reached  him,  and  upon  ex  parte  evidence,  which  might  have  been 
refuted  if  he  had  been  present ;  or  perhaps  he  may  prove  extenu- 
ating circumstances  and  repentance,  and  a  thorough  change  of 
principles  and  character.  But  if  the  statute  were  to  be  construed 
as  the  petitioner  contends  it  should  be,  it  would  operate  as  a 
temptation  to  any  party  desiring  to  get  rid  of  a  husband  or  wife 
to  commit  adultery  in  some  place  beyond  the  jurisdiction  of  our 
criminal  courts,  as  a  convenient  method  of  accomplishing  the 
object  by  the  instrumentality  of  this  court ;  and  the  discretion  of 
the  court  ought  to  be  exercised  with  the  greater  caution,  because 
hearings  on  such  petitions  are  ex  parte^  there  being  no  person  in- 
terested to  oppose  them,  or  inform  the  court  of  the  whole  truth 
of  the  case."  Consequently  he  ordered  her  petition  dismissed. 
But  the  full  court  reversed  the  order,  Dewey,  J.,  observing: 
^^  No  exception  lies  to  the  ruling  of  a  judge  upon  a  matter  simply 
discretionary.  Had  the  ruling  in  this  case  been  of  this  character, 
it  would  not  be  open  to  review  upon  this  bill  of  exceptions.  But 
the  court  in  the  present  instance  have  ruled  as  a  matter  of  law, 
that,  upon  the  facts  offered  in  evidence,  and  conceding  them  to 
be  true,  they  did  not  establish  a  case  to  which  the  provisions  of 
Stat.  1864,  c.  216,  ought  to  be  applied.  This  abstract  proposi- 
tion, we  think,  was  not  correct.     Such  evidence  certainly  was  not 
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conclusive,  and  a  broad  field  for  discretion  is  open  to  the  presiding 
judge  upon  aU  the  surrounding  circumstances  and  facts  bearing 
npon  the  particular  case.  But  in  the  absence  of  any  such  other 
facts  unfavorable  to  the  petitioner,  we  think  the  evidence  offered 
in  the  present  case  might  be  deemed  sufiEicient  to  authorize  the 
granting  of  the  petition,  and  it  would  be  competent  for  the  court 
to  grant  it."  ^  In  another  case  the  full  court  held,  that,  in 
its  own  language,  ^*a  man  who,  with  notice  and  opportunity  to 
meet  the  charge,  allows  a  decree  of  divorce  to  be  obtained  against 
him  upon  the  ground  of  any  condition  of  mind  or  body  or  relig- 
ious association  which  by  law  renders  him  unfit  for  the  marriage 
state,  is  not  to  be  granted  leave  to  marry  again,  without  proof 
that  he  has  changed  his  condition  in  this  respect."  ' 

&  Cochruie,  Petitioner,  10  AUen,  276.  *  CbUd's  Case,  109  Mass.  406, 408. 
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CHAPTER  XVIIL 

IMPEDIMBNTS  OF  BAOB  AND  OF  CIVIL  OONDITIOK. 

§  808.  Here  —  BlBewhere.  —  In  this  chapter  we  shall  consider 
only  the  effect  of  the  laws  in  the  State  enacting  them.  What 
pertains  to  the  conflict  of  laws  is  for  a  chapter  further  on.^ 

'Wbltes  and  Blacks  or  Indians.  —  It  has  been  the  policy  of  some 
of  our  States,  originally  adopted  when  the  distinctions  of  race 
were  broader  legally  than  now,  to  prevent  intermarriages  between 
persons  of  the  negro,  the  Indian,  and  the  white  races.  A  statute 
to  this  effect  prevailed  in  Massachusetts  until  1848,  when  it  was 
repealed.^  The  chief  difficulty  in  interpreting  these  statutes  re- 
lates to  the  meanings  of  the  words  indicating  the  persons  to  whom 
they  apply ;  as  — 

"Negro."  —  This  word  generally  denotes  a  black  person  de- 
scended from  the  Southern  African  races,  and  it  does  not  ordi- 
narily include  •  a  — 

"Mulatto."  —  Properly  a  mulatto  is  a  person  one  of  whose 
parents  is  wholly  black  and  the  other  wholly  white;  but  the 
word  does  not  always,  though  perhaps  it  does  generally,  require 
so  exactly  even  a  mixture  of  blood,  nor  is  its  signification  quite 
alike  in  all  the  States.^ 

"Person  of  Color"  —  ""White  Person."  —  A  small  quantity  of 
white  blood,  or  of  black,  will  not  prevent  the  person  possessing 
it  from  being  designated  by  his  prevailing  color.  If  there  is  any 
rule,  it  i3,  that  it  must,  to  have  this  effect,  amount  to  one  fourth. 
Opinions  on  this  are  not  quite  uniform.  ^^Some  courts,"  said 
Shepley,  C.  J.,  "  appear  to  have  held,  that  a  person  should  be  so 
regarded  [as  white]  when  his  white  blood  predominated  both  in 
proportion  and  in  appearance.     Those  least  disposed  to  consider 

1  Post,  S  371,  87&  Maine,  77 ;  The  State  v.  Fore,  1  Ire.  878 ; 

*  See  Medwajv.  Natick,  7  Mass.  88;  The  State  v,  Ross,  76  N.  C.  242;  The 

Medwa7  v,  Needham,  16  Mass.  167 ;  The  Sute  v,  Kennedy,  76  N.  C.  251. 
State  0.  Hooper,  5  Ire.  201 ;  The  State  v.         «  Bishop  SUt  Crimes,  §  274 
Bradj,  9  Humph.  74 ;  Bailey  v.  Fiake,  84         *  lb. 
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persons  to  be  white  who  have  any  proportion  of  African  blood, 
have  admitted  that  persons  possessing  only  one  eighth  part  of 
such  blood  should  be  regarded  as  white."  ^  The  North  Carolina 
statute,  which  prohibits  marriage  between  white  persons  and 
"  pei-sons  of  color,"  is  construed  to  include,  in  the  latter  class,  all 
who  are  descended  from  negro  ancestors  to  the  fourth  generation 
inclusive,  though  one  ancestor  of  each  generation  may  have  been 
white.* 

§  808  a,  Bmancipation  and  OoliBtitatlonal  Amendments.  —  Neither 
by  interpretation,*  nor  as  a  question  of  constitutional  law,*  have 
the  emancipation  of  the  slaves  and  the  amendments  of  the  federal 
Constitution  attending  thereon,  either  abrogated  these  statutes  or 
effected  any  change  in  their  force  and  meaning.  The  complete 
jurisdiction  of  the  States  over  marriage  within  their  respective 
territorial  limits  remains  in  them  as  before. 

Georgia  State  Constitatlon.  —  In  Georgia  it  is  held,  that  the  pro- 
vision  of  the  Revised  Code  prohibiting  the  intermarriage  of  whites 
and  blacks  is  not  inconsistent  with  the  constitution  of  1868,  by 
which,  therefore,  it  is  not  repealed.  The  article  providing  that 
"  the  social  status  of  the  citizen  shall  never  be  the  subject  of 
legislation,"  not  only  restrains  the  legislature  from  enacting  new 
laws  on  the  subject,  but  also  from  abrogating  the  former  ones.* 

§  808  i.  Void  —  (Clause  of  NuUlty).  —  The  cases  before  cited 
show,  that  the  statutes  on  this  subject  generally  contain  an  ex- 
press clause  of  nullity,  making  the  marriages  celebrated  contrary 
to  their  prohibitions  "  void."  Therefore  no  suit  is  necessary  to 
set  them  aside  ;  either  party  is  at  liberty  to  contract  a  real  mar* 
riage,  and  none  of  the  legal  consequences  of  marriage  follow  from 
them.*  If  a  statute  should  be  found  which  merely  inflicts  a  pen- 
alty for  entering  into  the  marriage,  or  merely  prohibits  it  without 
an  express  penalty,  but  containing  no  clause  of  nullity,  then 


1  Bailey  v.Fi8ke,  34  Maine,  77. 

*  The  State  v.  Waiters,  3  Ire.  455. 
And  see  The  State  v.  Melton,  Busbee,  49. 
See  more  preciselj  as  to  these  several 
terms,  Bishop  Stat.  Crimes,  §  274.  Ss- 
toppel  as  to  Color. — It  seems  there  may 
be  cases  wherein  one  will  be  estopped  to 
denj  that  the  party  is  of  the  color  which 
will  make  the  marriage  valid.  Dillon 
r.  Dillon,  60  Ga.  204.  Compare  with 
The  City  v.  Williamson,  10  Philad. 
17a 


s  The  State  v.  Hairston.  63  N.  C.  451 ; 
The  State  r.  Reinhardt,63  N.  C.  547. 

*  Ante,  8  87 ;  Ex  rel.  Hobbs,  1  Woods, 
537 ;  Frasher  v.  The  State,  3  Texas  Ap. 
263 ;  The  State  i^.  Gibson,  36  Ind.  389 ; 
Lonas  v.  The  State,  3  Heisk.  287;  Green 
V.  The  State,  58  Ala.  190 ;  Hoover  v.  The 
State,  59  Ala.  59.  See  also  Jones  v.  Jones, 
36  Md.  447  ;  Hart  v.  Hoss,  26  La.  An.  90. 

A  Scott  V.  The  State,  39  Ga.  321. 

^  Succession  of  Minvielle,  15  La.  An. 
842;  ante,  §105. 
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plainly,  on  principle,  the  marriage  would  be  good.^  Possiblj 
there  may  be  cases  in  which  there  was  room  for  this  distinction 
and  it  did  not  occur  to  the  minds  of  the  judges.^ 

§  808  c.    Validating  tbo  Invalid  Marriage.  —  A  marriage  null  by 

reason  of  the  impediment  we  are  considering  will,  if  the  parties 
are  living  in  cohabitation,  be  made  good  by  a  constitutional  pro- 
vision or  statute,  like  the  one  before  discussed,^  created  to  make 
good  the  marriage  of  the  former  slaves.* 

§  809.  Free  Negroes  and  Slaves.  —  There  were  formerly  statutes 
making  it  penal  for  free  negroes  to  intermarry  with  slaves  with- 
out consent  of  the  masters.^  Such  marriages  would,  of  course,  if 
there  were  no  statute,  be  void  on  principles  already  considered  ;  ^ 
for  the  incapacity  of  the  enslaved  party  would  constitute  as 
effectual  an  impediment  as  if  it  attached  to  both. 

§  310.  Constitational  Inoapaoity  to  oontraot.  —  The  Indiana  con- 
stitution having  declared,  that  all  contracts  with  negroes  there- 
after coming  into  the  Stato  should  be  void,  the  court  held  it  to 
render  void  a  marriage  between  a  free  negro  man  and  a  free 
negro  woman,  the  latter  of  whom  came  into  the  State  after  it 
was  adopted.^ 

§  311.  Other  like  Impediments  elsewhere. — Says  Burge :  ^^  There 
were  certain  impediments  to  marriage  peculiar  to  the  civil  law, 
which  are  not  adopted  in  the  codes  of  other  countries.  These 
were  impediments  described  as  being  ex  cauBa  potestatia.  Thus,  a 
tutor  or  curator  could  not  marry  his  ward,  until  his  office  had 
terminated,  or  unless  his  accounts  had  been  passed.  A  person 
administering  a  government  or  public  office  in  a  province,  and 
the  members  of  his  family,  were  not  permitted  to  intermarry 
with  a  person  domiciled  in  his  province,  unless  they  had  been 
betrothed  to  each  other  before  he  had  accepted  the  office.  Not- 
withstanding these  prohibitions,  the  subsequent  voluntary  co- 
habitation of  the  parties,  after  the  relation  which  caused  the 
prohibition  had  ceased,  rendered  the  marriage  valid  ab  initio.^*  ^ 

^  Ante,  §  283-287  a,  806  a.  dye."    Carter  o.  MoDtgomezy,  2  Teniu 

*  A  Tienneflsee  statute,  which  was  held  Ch.  216, 225. 
to  make  the  marriage  yoid,  has  no  formal         *  Ante,  §  163  a, 
clause  of  nullity,  but  clearly  of  such  ef-         ^  Dickerson  v.  Brown,  49  Miasis.  857. 
feet  are  its  worcb ;  namely,  ^  "  Marriage         *  The  State  9.  Roland,  6  Ire.  24L 
cannot  be  contracted  between  a  white  per-         *  Ante,  §  166  et  seq. 
son  and  a  negro,  mulatto,  or  person  of         ^  Barkshire  r.  The  State,  7  Ind.  S8Ql 
nivAd  blood  to  the  third  generation  inclu-         *  1  Burge  Col.  &  For.  Laws,  188. 
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CHAPTER  XIX. 

COKSANaUINITY  AND  AFFINITr* 

§  312.  DlstingQiBhed. — Consangainity  and  affinity,  as  impedi- 
ments to  marriage,  are  commonly  treated  of  as  one ;  because,  in 
England,  there  is  legally  little  difference  between  them.  But  in 
essence  they  are  quite  unlike.  The  former  is  founded  in  nature : 
the  latter  is  of  mere  civil  institution,  little  known  to  the  laws  of 
some  countnes,  and  to  the  law  of  nature  entirely  unknown. 

§  813.  Why  Consanguinity  an  Impediment  —  Marriages  between 
persons  closely  allied  in  blood  are  apt  to  produce  an  offspring 
feeble  in  body,  and  tending  to  insanity  in  mind.  They  are  every- 
where prohibited ;  but  the  reason  oftener  assigned  is,  that  their 
toleration  would  impair  the  quiet  and  concord  of  families,  jeopard- 
ize female  chastity,  and  hinder  the  formation  of  favorable  alli- 
ances. This  reason  appears  utterly  insufficient ;  but  it  illustrates 
how,  in  the  history  of  our  race,  there  are  promptings  which  lead 
aright,  in  a  path  which  still  the  intellect  fails  duly  to  discern. 
Yet  herein  may  mingle  error ;  as,  — 

AflELnity.  —  In  the  present  instance,  the  blending  of  bad  reason 
with  a  correct  instinct  has,  in  the  English  law,  led  to  the  estab- 
lishment of  the  impediment  of  affinity,  much  to  the  detriment  of 
good  morals. 

§  318  a.  Oar  own  Law  of  the  Snbjeot  —  The  law  of  any  State 
on  this  subject  is  ascertained  by  comparing  together  its  common 
law  and  its  statutes.  Hence  we  are,  in  this  chapter,  principally 
to  consider  the  — 

§  314.  Hides  to  determine  what  Marriages  are  forbidden  by  our 
Unwritten  Law :  — 

8tat  Hen.  8  —  (How  before).  —  These  rules  depend  upon  the 
statute  of  82  Hen.  8,  c.  88,^  which  is  common  law  in  this  coun- 
try, and  the  interpretations  given  it.  We  have  seen  that,  before 
this  statute  was  enacted,  the  impediments  of  consanguinity  and 

^  Beg.  V.  Chadwick,  11  Q.  B.  173,  228,  et  seq. 
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affinity  were  unduly  extended  by  the  church  ;  to  correct  which 
evil  it  forbade  the  ecclesiastical  courts  to  draw  into  question  mar- 
riages "  without  the  Levitical  degrees,"  not  prohibited  by  "  God's 
law.'*  ^     By  interpretation,  — 

First.  Affinity  is  an  impediment  to  the  same  extent  as  consan- 
guinity. 

"Why?  —  The  reason  for  this  was  explained  in  the  early  and 
leading  case  of  Butler  t^.  Gastrin  as  follows :  ^^  It  was  necessary, 
in  order  to  perfect  the  union  of  marriage,  that  the  husband 
should  take  the  wife's  relations,  in  the  same  degree,  to  be  the 
same  as  his  own,  without  distinction,  and  vice  versd  ;  for,  if  they 
are  to  be  the  same  person,  as  was  intended  by  the  law  of  God, 
they  can  have  no  difference  in  relations,  and  by  consequence  the 
prohibition  touching  affinity  must  be  carried  as  far  as  the  pro- 
hiljition  touching  consanguinity ;  for  what  was  found  convenient 
to  extinguish  jealousies  amongst  near  relations,  and  to  govern 
families  and  educate  children  amongst  people  of  the  same  con- 
sanguinity, would  likewise  have  the  same  operation  amongst 
those  of  the  same  affinity.  And  when  we  consider  who  are  pro- 
hibited to  marry  by  the  Levitical  law,  we  must  not  only  consider 
the  mere  words  of  the  law  itself,  but  what,  by  a  just  and  fair 
interpretation,  may  be  deduced  from  it,"  ^    Now,  — 

Who  deemed  of  Kin  in  Affinity. — In  applying  this  rule,  while 
thus  the  one  party's  relations  by  blood  are  regarded  as  the 
other's  by  affinity,  the  kindred  of  the  one  are  not  deemed  the 
other's  kindred.*  So  that,  for  example,  the  husband's  brother 
may  marry  the  wife's  sister ;  *  father  and  son  may  marry  mother 
and  daughter  ;  *  and  a  man  may  marry  the  widow  of  his  former 
wife's  brother.^ 

Dissolution  of  fiCarriase  as  to  Affinity.  —  In  reason,  there  Can  be 
no  present  affinity  dependent  on  a  marriage  which  has  no  present 
existence.  Therefore,  in  causes  other  than  matrimonial,  the 
courts  hold,  that  relationship  by  affinity  ends  with  the  dissolu- 
tion, by  death  or  otherwise,  of  the  marriage  which  created  it,^ 

1  Ante,  §  107, 108,  120,  note.  Civil  Law,  119;   Poynter  Mar.  ft  Div. 

s  Butler  v.  GastrUl,  Gilb.  Ch.  166, 168.  117. 

<  1  Bishop  Crim.  Proced.  §  001 ;  Pad-  >  Ozenham  v.  Gajre,  Bacon  Abr.  tit. 

dock  V.  Wells,  2  Barb.  Ch.  331.    Kelly  r.  Mar.  &  Dir.  (a.) 

Neely,  7  Eng.  057,  proceeded  on  a  con-  ^  Taylor  Ciyil  Law,  339. 

trary  doctrine.  '  Blodget  ».  Brinsmaid,  9  Vt.  27 ;  The 

4  Shelf ord  Mar.  &  Dir.  174;  Wood's  State  d.  Shaw,  3  Ire.  632;  Mows  v.  The 
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except  as  to  children  bom  of  the  cohabitation.^  A  statute  may 
be  in  terms  to  prevent  this  consequence ;  as,  where  a  man  was 
forbidden  to  many  his  ^^  brother's  wife^''  this,  in  a  monogamous 
country,  was  held  to  mean  the  brother's  widow^  else  the  enactment 
would  be  without  practical  efifect.^  But  the  like  words  in  the  laws 
of  a  polygamous  people  —  as,  in  what  are  termed  the  Levitical 
Degrees,  prescribed  for  the  Jews  —  would,  in  reason,  require  no 
such  interpretation.  Still,  the  English  courts,  deriving  their 
rules,  by  command  of  Parliament,  from  such  laws,  held,  as  we 
have  seen,  that  affinity  is  of  the  same  effect  with  consanguinity ; 
which,  where  the  husband  can  have  but  one,  is  made  possible 
only  by  assuming  that  the  relationship  continues  after  her  death. 
It  is  believed  that,  with  us,  if  a  statute  is  in  terms  to  permit  the 
more  rational  interpretation,  it  will  be  given.* 

§  815.  Secondly.  Illegitimate  children  are* the  same  as  legiti^' 
mate^  in  respect  both  of  consanguinity  and  affinity ;  "  for  the  dis- 
qualifications of  bastardy  are  of  civil  institution  only,  and  do  not 
intrinsically  weaken  the  natural  ties  of  kindred."  *  In  consan- 
guinity, the  just  reason  for  the  prohibition  *  applies  precisely  the 
same  to  illegitimate  children  as  to  legitimate. 

§  816.  Thirdly.  The  incapacity  extends  to  the  entire  ascending 
and  descending  line  ;  and  to  the  collaterals  as  far  as^  and  including^ 
the  third  degree  of  the  civil  reckoning.  In  this  method  of  compu- 
tation, we  go  from  the  proepositus  up  to  the  common  stock,  thence 
down,  counting  one  degree  for  each  step.^    Therefore  — 


State,  11  Humph.  232;  Morgan  v.  The 
State,  11  Ala.  289;  GoodaU  v.  Thurman, 
1  Head,  209;  Winchester  v.  Hinsdale,  12 
Conn.  88,  93;  Trout  r.  Drawhorn,  67 
Ind.  670;  Bishop  Crim.  Proced.  §  901. 
But  8ee  Spear  o.  Robinson,  29  Maine, 
631. 

1  Trout  V.  Drawhorn,  supra ;  Paddock 
V.  Wells,  2  Barb.  Ch.  331.  See  Ex  parte 
Hunt,6Cow.  284. 

'  Commonwealth  v.  Ferryman,  2  Leigh, 
717. 

*  Thus,  in  a  Vermont  case,  Collamer, 
J.,  obserred :  "  The  relationship  by  con- 
sanguinity is,  in  its  nature,  incapable  of 
dissolution ;  but  the  relationship  by  affin- 
ity ceases  with  the  dissolution  of  the 
marriage  which  produced  it  Therefore, 
though  a  man  is,  by  affinity,  brother  to  his 
wife's  sister,  yet,  upon  the  death  of  hif 
VOL.  1.  18 


wife,  he  may  lawfully  marry  her  sister. 
Such  is  the  law  of  this  State,  whatever 
may  be  the  statute  of  Hen.  8."  Blodget 
r.  Brinsmaid,  supra,  p.  27,  30. 

•  Poynter  Mar.  &  Div.  118  and  note ; 
Shelford  Mar.  &  Div.  174 ;  Reg.  v.  St. 
Giles,  11  Q.  B.  173,  244;  Homer  v.  Lid- 
diard,  1  Hag.  Con.  337,  362 ;  Hames  v. 
Jescott,  6  Mod.  168 ;  8.  c.  nom.  Halns  v. 
Jescot,  Comb.  366 ;  Blackmore  v.  Brider, 
2  Phillim.  369,  361;  Gibs.  Cod.  412; 
Woods  V.  Woods,  2  Curt.  Ec.  616,  621,  7 
Eng.  Ec.  181, 182;  Morgan  v.  The  State, 
11  Ala.  289,291 ;  Reg.  t;.  Brighton,  1  B.  & 
S.  447.  But  see  The  SUte  v.  Roswell,  6 
Conn.  446. 

•  Ante,  §  313. 

•  Butler  V.  GastriU,  GUb.  Ch.  166, 168, 
169. 
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Blustratloiifl  of  forbidden  and  permitted  Intermarriage.  -^^  Under 
this  statute  it  is  incestuous  for  a  man  to  marry  his  deceased  wife's 
sister,^  or  for  a  woman  to  marry  her  deceased  husband's  brother,* 
or  for  a  man  to  marry  his  deceased  wife's  sister's  daughter,'  or 
his  deceased  wife's  mother's  sister,*  or  his  own  sister's*  or  broth- 
er's^ daughter,  or  the  daughter  of  his  deceased  wife  by  a  former 
husband ;  7  these  all  being  of  the  second  or  third  degree,  either  of 
consanguinity  or  affinity..  But  a  man  may  marry  the  widow  of 
his  great  uncle,^  she  being  in  the  fourth  degree  from  him ;  and 
the  statute  itself  recognizes  the  right  of  cousins-german,  also  of 
the  fourth  degree,  to  intermarry. 

§  817.  Fourthly.  The  relationship  hy  half  blood  is  the  same  in 
these  eases  as  by  whole  blood  ;  so  that,  for  example,  it  is  incestuous 
for  a  man  to  marry  the  daughter  of  his  brother  of  the  half  blood,* 
or  the  daughter  of  tis  half  sister.^® 

§  318.   Further  Views :  — 

Opinions  of  the  Church.  —  The  foregoing  expositions  of  the  Le- 
vitical  Degrees,  thus  made  by  command  of  the  statute  of  Henry 
VIII.,  which  adopted  those  degrees  as  law,  accord  with  contem- 
poraneous opinions  of  the  Church  of  England.     And,  — 

Table  of  Prohibited  Degrees.  —  In  1563,  Archbishop  Parker  pub- 
lished a  table  of  prohibited  degrees,  commonly  known  as  Arch- 
bishop Parker's  Table  of  Degrees ;  which,  ever  since,  has  been  in 
England  the  basis  of  all  judicial  opinion  on  the  subject.  It  was 
confirmed  by  the  99th  canon  of  1603 ;  and  though,  as  we  have 
seen,"  the  canons  of  this  date  do  not,  proprio  vigore^  bind  the  laity, 
having  received  only  the  royal  assent,  not  the  assent  of  Parlia- 
ment, —  still  it  was  judicially  observed,  that  "  these  tables  do 
show  the  sense  of  the  Church  of  England,  and  so  are  a  proper 

1  Hill  V,  Good,  Vaugh.  302 ;  Ray  v,  •  Watkinson  v.  Mergatron,  T.  Baym. 

Sherwood,  1  Curt  Ec  173;  Reg.  r.  Chad-  464;  Woods  v.  Woods,  2  Curt.  Ec.  616, 

wick,  12  Jur.  174, 11  Q.  B.  173.  7  Eng.  Ec.  181 ;  Burgess  v.  Burgess,  1 

3  Aughtie  V.  Aughtie,  1  PhilUm.  201, 1  Hag.  Con.  884. 

Eng.  Ec.  72.  >  Murgatroyd  o.  Watkinson,  T.  Jonea, 

*  Man's  Case,  Cro.  Eliz.  228 ;  a.  c.  nom.  191. 

Mann's  Case,  Sir  F.  Moore,  907  ;  Wortly  <  Blackmore  v.  Brider,  2  Phlllim.  8£9. 

V.  Watkinson,  2  Lev.  264,  3  Keb.  660;  >  Harrison  v.Burwell,  2  Vent  9,yaugh. 

Whithipole's  Case,  cited  in  Howard  v.  206. 

Bartlet,  Hob.  181 ;  Snowling  v.  Nursey,  2  *  Oxenham  v.  Gayre,  Bac.  Abr.   tit 

Lntw.  1076;  Denny  v.  Ashwell,  1  Stra.  Mar.  &  Dir.  (a).     See  also,  as  to  the 

63 ;  Clement  v.  Beard,  6  Mod.  448 ;  Co.  prohibited  degrees,  Gibs.  Cod.  412-414. 

lit  236;  EUerton  v.  Gastrell,  1  Comyna,  ^  Reg.  v.  Brighton,  1  B.  &  S.  447. 

818.  u  Ante,  §  61. 

*  Butler  V.  Gastrin,  supra. 
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exposition  of  the  law  of  God,  and  by  consequence  ought  to  have 
great  weight  with  the  judges  when  they  expound  the  Levitical 
law ;  and  they  are  plainly  the  decision  of  this  reformed  church 
touching  the  crime  of  incest ;  and  they  do  retrench  the  exorbitant 
and  unwaiTantable  constructions  of  the  Church  of  Rome,  who 
made  the  law  of  God  of  none  effect  by  their  traditions ;  and  yet 
they  expound  the  law  of  God  in  its  full  latitude."  ^ 

§  319.  lAter  in  Bngland  —  (Deceased  Wife's  Sister) .  —  Later 
opinions  in  the  Church  of  England  would  seem,  on  the  whole,  to 
remain  as  above  explained.  Still  there  is  a  growing  disposition 
to  remove  some  of  the  impediments  of  affinity.  Especially,  under 
the  light  of  modern  days,  has  it  appeared  alike  unjust  and  impol- 
itic to  forbid  marriage  with  the  sister  of  a  deceased  wife.  But, 
though  efforts  to  procure  legislation  permitting  it  have  been  more 
than  once  made,  they  have  been  unsuccessful. 

How  it  shotad  be.  —  A  truly  enlightened  view  would  doubtless 


1  Butler  V.  Gastrin,  Gilb.  Ch.  166, 100. 

this  table, 

A  man  maif  not  marry  Aif 

1.  Grandmother. 

2.  Grandfather's  wife. 
8.  Wife's  grandmother. 
4.  Father's  sister. 

6.  Mother's  sister. 

6.  Father's  brother's  wife. 

7.  Mother's  brother's  wife. 

8.  Wife's  father's  sister. 

9.  Wife's  mother's  sister. 

10.  Mother. 

11.  Step-mother. 

12.  Wife's  mother. 

13.  Daughter. 

14.  Wife's  daughter. 
16.  Son's  wife. 

16.  Sister. 

17.  Wife's  sister. 

18.  Brother's  wife. 

19.  Son's  daughter. 

20.  Daughter's  daughter. 

21.  Son's  son's  wife. 

22.  Daughter's  son's  wife. 

23.  Wife's  son's  daughter. 

24.  Wife's  daughter's  daughter. 
26.  Brother's  daughter. 

26.  Sister's  daughter. 

27.  Brother's  son's  wife. 

28.  Sister's  son's  wife. 

29.  Wife's  brother's  daughter. 
80.  Wife's  sister's  daughter. 


And  see  Gibs.  Cod.  414.    According  to 

A  iromon  may  nd  marry  her 

1.  Grandfather. 

2.  Grandmother's  husband. 
8.  Husband's  grandfather. 

4.  Father's  brother. 

5.  Mother's  brother. 

6.  Father's  sister's  husband. 

7.  Mother's  sister's  liusband. 

8.  Husband's  father's  brother. 

9.  Husband's  mother's  brother. 

10.  Fathor. 

11.  SteiKfather. 

12.  j^usband's  father. 
18.  Son. 

14.  Husband's  son. 

16.  Daughter's  husband. 
lOL  Brother. 

17.  Husband's  brother. 

18.  Sister's  husband. 

19.  Son's  son. 

20.  Daughter's  son. 

21.  Son's  daughter's  husband. 

22.  Daughter's  daughter's  husband* 

23.  Husband's  son's  son. 

24.  Husband's  daughter's  son. 
26.  Brother's  son. 

26.  Sister's  son. 

27.  Brother's  daughter's  husband. 

28.  Sister's  daughter's  hubsand. 

29.  Husband's  brother's  son. 
80.  Husband's  sister's  son. 

275 


§  320  MAERIAGE   IMPERFECTLY  CONSTITUTED.      [BOOK  m. 

discard  altogether  affinity  as  an  impediment,  and  extend  some- 
what the  degrees  of  consanguinity.  Marriages,  for  example,  be« 
tween  cousins-german,  while  not  objectionable  on  social  grounds, 
are  frequently  disastrous  to  the  interests  of  the  parties,  and  espe- 
cially of  their  enfeebled  ofi&pring.  Therefore  they  probably  ought 
to  be  prohibited. 

With  UB — (Deoeased  Wife's  Slater). —  To  spread  upon  these 
pages  the  statutes  of  our  several  States  on  the  subject  would  be 
useless.  In  a  general  way,  they  conform  to  the  unwritten  law  as 
above  explained,  but  they  contain  some  improvements.  Mar- 
riage with  the  deceased  wife's  sister  is,  in  most  of  the  States,^  not 
only  not  forbidden,  but  deemed  commendable.  It  would  be  diffi- 
cult to  find  a  person  who  would  object  to  such  a  union,  or  pretend 
that  the  laws  permitting  it  had  wrought  injury. 

§  820.  Voidable  or  Void.  —  We  have  seen  that  by  the  common 
law  marriage  within  the  prohibited  degrees  is  voidable,  not  void ;  * 
that  an  American  statute,  allowing  intermarriage  to  those  who 
are  **  not  prohibited  by  the  laws  of  God  '*  was  construed  to  render 
a  man's  marriage  with  his  sister's  daughter  voidable,  as  at  the 
common  law ;  that,  in  England,  since  1885,  these  marriages  are 
void  by  statute ;  *  and  that  they  are  void  in  most  of  our  States.* 

"Who  sue.  —  The  suit  for  nullity,  on  the  ground  of  consanguin- 
ity or  affinity,  may  in  the  English  practice  be  promoted  by  either 
married  party ,^  or  by  third  persons  having  an  interest  in  the 
question.^ 

1  Marriftges  of  this  kind  hare  been,  648 ;  Westbj  v.  Westbj,  2  Dr.  &  War.  602, 

and  I  presume  stiU  are,  unlawful  in  Vir-  615,  516. 

^nia.    In  Commonwealth  v.  Ferryman,         *  And  see  Reg.  v.  Brighton,  1  B.  &  S. 

2  Leigh,  717,  — the  statute  having  pro-  447 ;  Pawson  v.  Brown,  13  Ch.  D.  202. 
Tided,  that, "  if  the  brother  hath  married,  «  Ante,  §  119,  120.    As  to  South  Car 

or  shall  marry,  his  brother's  wife"  the  olina  see  Bowers  v.  Bowers,  10 Rich.  Eq. 

marriage  should  be  dissolred,  the  parties  651 ;  The  State  v.  Barefoot,  2  Rich.  209. 

fined,  &c.,  —  the  court  held  the  offence  to  As  to  Pennsylvania,  Parker's  Appeal,  8 

be  committed  by  marrying  the  brother's  Wright,  Pa.  309  ;  Walter's  Appeal,  20 

widow.    See  also  Hutchins  o.  Common-  Smith,  Pa.  392.    As  to  Maryland,  Harri- 

wealth,  2  Va.  Cas.  331 ;  Commonwealth  son  v.  The  State,  22  Md.  408. 
V.  Leftwich,  5  Rand.  057 ;  Kelly  v,  Scott^         *  Shelf ord  Mar.  &  Dir.  179;  Oughton, 

6  Grat  479 ;  ante,  §  314.  tit.  193,  §  15. 

3  Ante,  §  112 ;  Hinks  v.  Harris,  Carth.         •  Ante,  §  110. 
271 ;  B.  a  nom.  Harris  r.  Hicks,  2  Salk. 
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CHAPTER  XX- 

niPOTENCB,  OB  PHYSICAL  INCAPACITY.* 

§  321.  Introduction. 

822-324.  General  View  of  the  Doctrine. 

825-330.  Ab  to  Procreation  and  Copulation. 

831-3386.  Further  Specific  Doctrines. 

839-^340.  How  far  this  Impediment  impairs  Marriage. 

§  821.  In  OeneraL  —  Marriage  between  two  persons  of  one  sex 
could  have  no  validity ;  because  it  would  neither  promote  popu- 
lation nor  bring  to  the  parties  the  comforts  and  solace  of  the 
family  relationship.  And  where  they  differ  in  sex,  but  their  sex- 
ual organs  are  inadequate,  the  like  evils,  not  always  to  the  same 
degree,  will  attend  the  union.  "Without  sexual  intercourse," 
said  Lord  Penzance,  "  the  ends  of  maniage,  the  procreation  of 
children,  and  the  pleasures  and  enjoyments  of  matrimony,  cannot 
be  attained."  ^  .  Therefore,  for  a  marriage  to  be  entirely  good,  the 
parties  must  have  their  sexual  organization  and  capabilities  essen- 
tially complete.  The  limits  and  consequences  of  this  doctrine  are 
now  to  be  considered. 

How  Chapter  divided.  —  The  order  of  the  discussion  will  be, 
I.  A  General  View  of  the  Doctrine ;  11.  As  to  Procreation  and 
Copulation  respectively;  III.  Further  Specific  Doctrines;  IV. 
How  far  this  Impediment  impairs  the  Marriage. 

I.  A  General  View  of  the  Doctrine. 

§  822.    Two  Purposes  of  Marxian —  (Copulation  and  Procreation)* 

—  "  As  the  first  cause  and  reason  of  matrimony,"  says  Ayliffe, 
^^  ought  to  be  the  design  of  having  an  offspring ;  so  the  second 
ought  to  be  the  avoiding  of  fornication."*  And  the  law  rec- 
ognizes these  two  as  its  ^^ principal  ends;"  namely,  ^^a  lawful 

^  For  the  procedure,  tee  YoL  IL  f  574  *  G.  v.  G.,  Law  Bep.  2  P.  &  II 287, 
et  seq.  201. 

*  Ayl.  Parer.  860. 

277 


§  323  MARBIAGE  IMPERFECTLY  CONSTITUTED.      [BOOK  nL 

indulgence  of  the  passions  to  prevent  licentiousness,  and  the  pro- 
creation of  children,  according  to  the  evident  design  of  Divine 
Providence."  ^  One  who  knowingly  marries  a  person  past  the 
age  of  childbearing  cannot  complain  of  the  mere  unfruitf ulness ;  ^ 
or,  if  the  person  is  within  such  age,  and  is  capable  of  copula,  he 
cannot  ordinarily  show,  that,  in  fact,  there  is  incurable  sterility. 
Indeed  medical  writers  have  said,  without  qualification,  that  such 
fact  cannot  be  established,^  —  a  proposition  perhaps  always  true 
where  there  is  no  discoverable  malformation.  Therefore,  in  the 
reported  cases,  the  inquiry  has  chiefly  been  as  to  the  ability  to 
copulate.    And  — 

Marriage,  without  Power  of  Copula,  frustrate.  —  When,  from  any 
cause  irremediable,  this  sort  of  inability  exists,  the  object  of  the 
marriage  is  frustrate.  Quia  matrimonium  ordinatum  fuit^  says 
Oughton,  non  solum  ad  evitandum  Fomicationem^  Bed  etiam  ad 
proles  procreandas ;  si  Matrimonium  (tale  quale^  fuerit^  inter  Ft- 
rum  et  Mulierem^  defacto^  solemnizatum^  qui  omnino  inhabiles  sunt^ 
non  propter  cetatem^  sed  propter  aliquod  naturale  impedimentum^ 
ad  proles  suseitandas^  utpote^  propter  impotentiam  et  frigiditatem^ 
maleficentiam^  et  similia^  quce  ipso  Jure^  reddant  hujusmodi  matrt" 
monium  nullum.  Hoec  impedimenta  naturalia  aliquando  contingant^ 
tarn  in  Muliere^  quam  in  Viroy  —  et  pars  gravata  agere  potest  in 
causa  nullitatis  matrimoniL^     Hence,  — 

§  323.  Impotence  as  Fraud  —  Idiatake  —  Breach  of  Warranty.  — 
The  contract  of  marriage  implies  the  ability  to  consummate  it.^ 
And  an  impotent  person,  who,  knowing  his  defect,  induces  one 
not  cognizant  of  it  to  marry  him,  commits  a  gross  fi-aud  and 
a  grievous  injury ;  ®  or,  if  he  is  ignorant  of  it,  there  is  equally 
a  violation  of  the  contract,  and  an  injury.  In  the  former  case, 
the  marriage  would  be  voidable  on  the  sole  ground  of  fraud,  if 
the  principles  governing  ordinary  contracts  were  applied  to  it; 
in  the  latter,  it  would  seem  to  be  equally  so  on  the  ground  of 
mistake,  and  breach  of  an  implied  warranty.'     But,  — 

^  Dr.  Lushington,  in  Deane  v,  Aveling,  *  Guy  Forensic  Med.  Harper's  Am.  ed. 

1  Rob.  £c.  279,  298;  Lord   Stowell,  in  51. 

Briggs  V,  Morgan,  3  Phillim.  326,  1  Eng.  «  Ough.  Ordo  tit  193,  §  17. 

£c.  408,  409.    And  see  the  observations  *  Poynter  Mar.  &  Dir.  123;  Shelford 

of  Dr.  Lushington  in  B.  v.  B.,  28  Eng.  L.  Mar.  &  Div.  201 ;  Oughton,  tit.  193,  §  17 ; 

&  Eq.  96;  s.  c.  in  all  iU  stages,  1  Spinks,  Chitty  Med.  Jurisp.  378. 

248.  •  Briggs  v.  Morgan,  8  Phillim.  826, 1 

>  Brown  v.  Brown,  1  Hag.  £c  523^  8  Eng.  Ec.  408,  410. 

Eng.  Eg.  229.  v  Ante,  §  116, 167, 206.    Butherforth 
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How  regarded  in  Iaw.  —  Owing  to  the  peculiar  nature  of  mar- 
riage, this  infirmity,  though  sometimes  treated  of  as  a  pure  fraud,^ 
is,  according  to  the  better  opinion,  to  be  viewed  in  a  measure 
differently,'  yet  as  presenting  some  of  the  elements  of  fraud. 
And  we  shall  have  occasion  to  see,  particularly  when  considering 
in  the  second  volume  the  procedure,  that  in  several  respects  the 
rules  relating  to  fraud  in  marriage  are  not  applicable  to  this 
impediment. 

§  324.  How  defined.  —  This  impediment  to  marriage,  called 
impotence,  or  impotency,  scarcely  admits  of  a  definition  to  which 
no  exception  can  be  taken.  In  Shelford's  work  it  is  said  to  con- 
sist "  in  the  incapacity  for  copulation,  or  in  the  impossibility  of 
accomplishing  the  act  of  procreation."  ^  Fraser  defines  it  as  the 
^^  incapacity  of  either  spouse  for  the  act  of  copulation,  or,  as  some 
think,  the  want  of  power  to  procreate  children."  *  The  next  sub- 
title will,  it  is  believed,  make  apparent  the  greater  accuracy  of  a 
definition  here  suggested ;  namely,  that  impotence  is  such  an  in- 
curable  sexual  incapacity  as  admits  of  neither  copulation  nor  pro^ 
creation.  Let  us  now  look,  more  in  detail,  at  the  doctrines  already 
in  general  unfolded. 

II.  As  to  Procreation  and  Copulation  respectively. 

§  825.  8cotoh  Doctrine  and  Canon  Iaw.  —  Fraser  says,  the 
question  is  undetermined  in  Scotland,  whether  the  husband's 
want  of  power  seminandi  constitutes  impotence,  if  he  has  the 
potentia  copvlandi  ;  and,  on  the  other  hand,  whether  a  woman 
with  the  latter  power,  but  barren,  is  to  be  held  as  impotent.^ 
But  the  burden  of  the  complaint,  in  most  of  the  cases  he  refers 
to,  is  the  inability  to  beget  children.  And  he  adds :  "  The  98th 
constitution  of  Leo,  the  Philosopher,  expresses  at  great  length 

puts  the  doctrine  thus :  "  This  contract,  making  over  nothing,  where  one  is  im- 

Uke  all  others,  is  binding  conditionally,  potent  or  the  other  incapable."    Ruth. 

so  that  a  failure  of  performance  on  one  Inst  b.  1,  c.  16,  §  9.    See  also  Rogers  £c 

part  releases  the  obligation  of  the  other  Law,  2d  ed.  640. 

part.    Impotency,  therefore,  on  the  part         ^  Benton  p.  Benton,  1  Day,  111 ;  Gull- 

of  the  man,  or  incapacity  on  the  part  of  ford  v.  Oxford,  0  Conn.  321,  ^7. 

the  woman,  will  set  the  contract  aside.         '  Burtis  v.    Burtis,  1   Hopkins,  567 ; 

The  man  and  the  woman  hare,  in  words,  Perry  v.  Perry,  2  Paige,  501. 

made  over  a  right  to  their  persons  re-         *  Shelford  Mar.  &  Dir.  202. 

spectively  for  the  purposes  of  marriage ;         ^  1  Fras.  Dom.  ReL  53. 

but  making  oyer  the  right  is,  in  effect,         *  lb. 
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the  utter  abhorrence  of  the  Emperor  at  the  doctrine  that  the  p<H 
tentia  eopulandiy  without  the  power  of  procreating  children,  was 
sufficient.  The  most  eminent  commentators  on  the  canon  law 
are  of  the  same  opinion.  Brower  argues  the  point  with  great 
warmth,  holding,  as  his  leading  principle,  that  marriage  is  not 
instituted  for  the  satisfying  of  lust,  or  the  exciting  of  passion,  but 
for  the  begetting  of  children.^  In  a  late  criminal  case,  as  to 
whether  emissio  was  necessary  to  constitute  the  crime  of  rape, 
Lord  Medwyn  is  reported  to  have  said,  that  he  held  the  potentia 
copulafhdh  without  the  potentia  seminandi^  to  form  a  good  defence 
to  an  action  of  nullity  on  the  head  of  impotency.^  This  must, 
however,  be  a  misreport,  as  the  opinion  is  based  on  that  of 
Sanchez,  which  is  entirely  opposite ;  for  that  learned  canonist 
holds  it  to  be  impotency  if  a  woman  was  ita  arcta  ut  mater  esse 
non  potest.^  A  quotation  is  professed  to  be  made  in  the  report 
from  Sanchez ;  but  there  is  no  reference  given,  and  the  words 
quoted  seem  to  be  those  employed  by  Sanchez  to  designate  the 
views  of  authors  that  he  condemns."  *    But,  — 

§  826.  Our  own  and  the  BngUsh  Dootrlne.  —  In  countries  where 
the  common  law  predominates,  the  marriage  will  be  good  if  there 
is  an  adequate  power  of  mere  copula;  though,  in  the  ordinary 
case,  pregnancy  cannot  be  made  to  follow.  But  the  copula  must 
be  adequate  as  such,  else  the  marriage  will  be  invalid ;  yet,  if 
pregnancy  is  actually  produced  by  an  otherwise  inadequate 
copula,  this,  it  is  believed,  will  render  the  marriage  unimpeachable. 
Thus,  — 

Mere  Barrenness.  —  Where,  in  a  husband*s  suit  in  the  Consistory 
Court  of  London,  in  1845,  before  Dr.  Lushington,  the  exciminers 
certified  that  the  woman  was  capable  of  performing  the  act  of 
generation,  and  of  being  carnally  known  by  man,  but  conception 
could  not  follow,  this  was  held  to  fall  entirely  short  of  what  was 
required.  "  Mere  incapability  of  conception,"  said  the  judge,  "  is 
not  sufficient  ground  whereon  to  found  a  decree  of  nullity,  and 
alone  so  clearly  insufficient  that  it  would  be  a  waste  of  time  to 
discuss  an  admitted  point.     The  only  question  is,  whether  the 

^  Brower,  2,  4, 10.  Sanchez  repeats  very  strongly  the  doo* 

*  Lord  Advocate  v.  Robertson,  12  Mar.    trine  laid  down  in  the  text 

1S36,  Just.  Rep.  CoU.  App.,  1  Eras.  Dom.         «  1  Fras.  Dom.  Rel.  63-65.    See  also^ 

Bel.  53.  as  to  the  Scotch  law,  Robertson's  Case,  1 

*  Sanchez,  7,  02.    Kos.  7,  8, 11,  and  2,  Swinton,  93. 
31,  6,  and  7,  96,  7.    In  these  passages, 
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lady  is  or  is  not  capable  of  sexual  intercourse  ;  or,  if  at  present 
incapable,  whether  that  incapacity  can  be  removed."  ^     But,  — 

§  S27.  Copula  imperfect.  —  The  case  being  peculiar,  the  testis 
mony  of  the  examiners  was  then  taken,  and  the  facts  were  found 
to  be  substantially  as  follows :  the  external  sexual  organs,  and 
the  development  necessary  to  sexual  desire  and  gratification^ 
were  perfect ;  but  the  vagina  was  contracted  in  depth,  admitting 
of  penetration  to  perhaps  less  than  half  the.  usual  extent,  and 
becoming  impervious  at  that  depth,  where  it  formed  a  cul  de  sac 
with  no  communication  to  any  of  the  internal  organs.  There 
was  an  entire  absence  of  the  uterus.  The  defect  had  improved 
slightly  between  the  first  and  final  examinations ;  but  it  was 
deemed  incurable,  and  not  capable  of  any  material  further  im^- 
provement.  The  restricted  depth,  therefore,  was  the  only  impedij- 
ment  to  perfect,  mere  copula ;  and,  from  the  imperfect,  actual 
emission  could  ensue.  Upon  these  facts,  and  solely  because  no 
complete  copula  could  take  place,  the  marriage  was  declared 
void.  Said  the  learned  judge :  "  Sexual  intercourse,  in  the  proper 
meaning  of  the  term,  is  ordinary  and  complete  intercourse ;  it 
does  not  mean  partial  or  imperfect  intercourse  ;  yet  I  cannot  go 
the  length  of  saying  that  every  degree  of  imperfection  would 
deprive  it  of  its  essential  character.  There  must  be  degrees  diflS- 
cult  to  deal  with  ;  but,  if  so  imperfect  as  scarcely  to  be  natural, 
I  should  not  hesitate  to  say,  that,  legally  speaking,  it  is  no  inter- 
coui'se  at  all.  I  can  never  think  that  the  true  interests  of  soci- 
ety would  be  advanced  by  retaining  within  the  marriage  bonds 
parties  driven  to  such  disgusting  practices.  Certainly  it  would 
not  tend  to  the  prevention  of  adulterous  intercourse,  one  of  the 
greatest  evils  to  be  avoided."  ^ 

§  828.   ReaBone.  —  The  learned  judge  added :  '*  If  there  be  a 
reasonable  probability  that  the  lady  can  be  made  capable  of  vera' 
copula,  of  the  natural  sort  of  coitus,  though  without  the  power  of 
conception,  I  cannot  pronounce  this  marriage  void.     I  will  very 

1  Deane  v.  Areling,  1  Rob.  Ec.  279.  Rep.  1  P.  &  M.  293),  there  was  eridently  a 
'  Deane  v.  Aveling,  1  Rob.  £c.  279,  partial  and  imperfect  penetration;  indeed 
298.  And  see,  for  facts  very  similar,  B.  both  parties  seemed  at  first  to  think  it  all 
V.  B.,  28  Eng.  L.  &  Eq.  96 ;  s.  c.  in  all  its  right,  and  they  even  received  medical  ad- 
stages,  1  Spinks,  248.  In  the  case  of  yice  to  be  more  moderate  in  their  inter- 
Lewis  V.  Hayward,  4  Swab.  &  T.  115,  re-  course ;  but  this  was  not  deemed  to  be 
versed  by  the  House  of  Lords,  35  Law  J.  vna  copula ^  and  a  divorce  for  impotence 
K.  8.  P.  &  M.  105  (as  to  which  case,  on  a  was  ultimately  granted, 
subsequent  question  of  practice,  see  Law 
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briefly  state  mj  reasons.  In  the  case  first  supposed,  the  husband 
must  submit  to  the  misfortune  of  a  barren  wife,  as  much  when 
the  cause  is  visible  and  capable  of  being  ascertained,  as  when 
it  rests  in  indiscoverable  and  unascertained  causes.  There  is 
no  justifiable  motive  for  intercourse  with  other  women  in  the 
one  case  more  tlian  in  the  other.  But  when  the  coitiLS  itself  is 
absolutely  imperfect,  and  I  must  call  it  unnatural,  there  is  not  a 
natural  indulgence  of  natural  desire  ;  and  almost  of  necessity 
disgust  is  generated,  and  the  probable  consequences  of  other 
connections,  with  men  of  ordinary  self-control,  become  almost 
certain.  I  am  of  opinion,  that  no  man  ought  to  be  reduced  to 
this  state  of  quMi  unnatural  connection,  and  consequent  tempta- 
tion ;  and,  therefore,  I  should  hold  the  marriage  void.  The  con- 
dition of  the  lady  is  greatly  to  be  pitied,  but  on  no  principle  of 
justice  can  her  calamity  be  thrown  upon  another."  ^ 

§  328  a.  With  OS,  —  There  is  believed  to  be  nothing  in  our 
American  books  contrary  to  the  foregoing.  Indeed,  in  a  Mary- 
land case,  the  facts  were  quite  similar  to  those  just  stated  ;  and, 
like  them,  they  were  held  to  justify  a  decree  of  nullity.  In  the 
words  of  Bartol,  C.  J.,  it  appeared  ^^  that  the  physical  condition 
of  the  appellee  [the  woman],  at  the  time  of  the  marriage,  was 
that  of  a  very  imperfect  development  of  the  sexual  organs,  both 
externally  and  internally.  These  organs  were  in  a  rudimentary 
condition,  evincing  that  their  development  had  ceased  and  been 
arrested  before  the  age  of  puberty.  She  had  never  experienced 
the  monthly  sickness  to  which  females  of  mature  age  are  subject; 
and  was  without  the  natural  passion  or  desire  incident  to  woman. 
The  rudimentary  condition  of  her  sexual  organs,  and  their  im- 
perfect development,  not  only  rendered  conception  impossible, 
but  there  was  on  her  part  an  incapacity  for  vera  copula.  That 
is  to  say,  she  was  not  capable  of  the  act  of  generation  in  its 
natural  and  ordinary  meaning,  but  only  of  incipient  and  imper- 
fect coition."  ^ 

§  329.  Want  of  ChUdbearing  Organs.  —  The  foregoing  views  do 
not  extend  to  a  question  which  some  of  the  facts  suggest.  In  a 
case,  beyond  mere  barrenness,  of  a  woman  palpably  destitute  of 
the  childbearing  organs,  should  her  capability  of  something  like 
vera  copula  be  held  to  qualify  her  to  contract  perfect  marriage  ? 
If  she  was  past  the  age  of  childbeariug,  this  lack  of  organs  could 

)  Deane  v.  Aveling,  1  Bob.  £c.  279, 299.  *  G.  r.  G.,  83  Md.  401, 40& 
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probably  not  be  complained  of  by  the  man ;  ^  but,  if  her  years 
were  such  as  to  render  oflFspring  probable,  and  if,  as  to  offspring, 
she  was  not  a  woman,  though  she  was  such  as  to  copula,  and 
especially  if  she  knew  her  defect  and  concealed  it,  there  might, 
on  principle,  be  some  reason  for  holding  the  marriage  to  be  void- 
able. Doubtless  such  cases  are  rare  in  fact,  and  the  instances 
still  more  rare  in  which  the  proofs  could  be  made. 

§  830.  Pfocreatloii  without  True  Copida.  —  Another  class  of 
cases  is  where,  for  example,  an  extreme  brevity  of  the  vagina, 
admitting  of  even  less  penetration  than  the  one  wherein  Dr. 
Lushington  pronounced  the  marriage  void,  and  occasioning  pain 
in  the  imperfect  copula,  is  connected  with  a  perfect  uterus,  and 
complete  capacity  for  conception  ;  ^  or  where  the  man,  before 
marriage,  suffered  an  amputation,  and  so  only  slight  penetration, 
much  less  than  what  Dr.  Lushington  terms  ^^  ordinary  and  com- 
plete intercourse,"  can  take  place,  yet  conception  may  follow. 
Women  in  these  circumstances,  and  in  others  wherein  not  even 
the  hymen  was  ruptured,^  have  been  known  to  become  pregnant. 
Is,  then,  the  marriage  to  be  declared  void  ?  May  the  children 
thus  be  made  bastards?  Perhaps  Dr.  Lushington  would  have 
said,  that  a  divorce  after  the  birth  of  issue  could  not  be  grunted, 
since  one  of  the  ends  of  marriage  had  been  attained.^  On  prin- 
ciple, why  should  not  this  be  so,  even  though  issue  had  not 
actually  appeared  at  the  time  of  the  application  to  the  court? 
But  if  mere  copula  is  to  be  deemed  the  end  of  marriage,  it  fol- 
lows that  the  latter  cannot  exist  where  the  former  is  impossible ; 
and  cases  would*  occur  in  which  there  would  be  perfect  power  of 
conception  or  procreation,  yet  still  the  bands,  on  this  theory, 
must  be  held  void.  In  a  late  English  case  before  the  House  of 
Lords,  where  the  wife  was  petitioner,  and  she  had  represented 
herself  to  have  three  times  miscarried,  as  probably  she  errone- 
ously supposed  she  had  done,  while  yet  the  hymen  was  shown 
not  to  be  broken,  Lord  Chelmsford  observed:  *'If  a  miscarriage 
actually  took  place,  whatever  appearances  the  person  of  the 
appellant  may  have  exhibited,  and  however  imperfect  the  inter- 
course may  have  been,  there  is,  of  course,  an  end  of  the  appel- 
lant's case."  ^ 

^  Post,  §  833.  «  See  1  BI.  Com.  with  notes  hy  Chitty 

*  1  Beck  Med.  Jnrisp.  10th  ed.  107.         and' others,  440. 

*  Dean  Med.  Jorisp.  6-8.  *  Lewis  u.  Hay  ward,  35  Law  J.  x.  8.  P. 

&  M.  106, 107. 
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III.   Further  Speeifie  Doctrines. 

§  881.  Who  oompiaixL  —  Either  the  husband  or  the  wife  may 
complain  of  the  other^s  impotence,  each  with  equal  effect.^ 

Deiioaoy  -^  (Duty  of  Court).  —  Though  these  are  delicate  cases, 
yet,  when  brought  before  the  courts,  they  are  to  administer  the 
law  in  them  the  same  as  in  any  other.  Said  Lord  S  to  well: 
"  Courts  of  law  are  not  invested  with  the  power  of  selection ; 
they  must  take  the  law  as  it  is  imposed  on  them.  Courts  of  the 
highest  jurisdiction  must  often  go  into  casesof  the  most  odious 
nature,  where  the  proceeding  is  only  for  the  punishment  of  the 
ofifSnder ;  here  the  claim  *  is  for  a  remedy,  and  the  court  cannot 
refuse  to  entertain  it,  on  any  fastidious  notions  of  its  own."  ^ 

Infrequency  of  Btiit  —  (Defect  in  which  Party  oftenest).  —  One 
**  need  not  be  a  profound  physiologist,"  observed  Loi'd  Stowell, 
^^  to  know  how  rarely  the  structure  of  the  body  is  deficient  for 
the  purposes  of  our  nature."  And  persons  conscious  of  lacking 
what  is  required  in  matrimony  will  not  often  marry ;  or,  when 
they  do,  the  injured  party  will  not  alwajrs  complain.  The  defect 
is  said  to  be  more  frequent  in  men  than  in  women.  In  1820,  the 
learned  judge  just  mentioned,  sitting  in  the  Consistory  Court  of 
London,  stated,  according  to  one  report  of  the  case,  that  three 
suits  only  had  been  brought  by  the  man  within  the  last  sixty 
years,  and  that  these  had  been  unsuccessful,  as  was  also  the  suit 
then  before  him.^  Sir  John  NichoU,  in  the  same  year,  said  in  the 
Court  of  Arches,  that  there  had  been  but  one  suit  by  the  husband 
within  his  recollection.* 

§  881  a.  lAter  Facts  —  (Why).  —  Since  the  foregoing  observar 
tions  were  made,  divorces  for  impotence  have  increased  in  Eng- 
land, and  it  is  believed  that  the  same  is  true  in  our  own  country. 

1  BriggB  V.  Morgan,  8  Phlllini.  326, 1  of  this  case  Id  2  Hag.  Con.  824,  826,  he 

Eng.  Ec.  40S.  said :  "  Cases  of  this  kind,  brought  by  the 

'  Briggsv.  Morgan,  supra;  Harris  o.  husband  against  the  wife,  are  certainly 

Ball,  dted  2  Hag.  Con.  827.    Still,  the  not  very  frequent ;  it  is  said  that  there 

court,  in  consideration  of  the  peculiar  have  not  been  more  than  two  instances 

character  of  the  proofs,  will  not  be  dis-  established  by  proof  in  sixty  years,  which 

posed  to  encourage  these  suits  brought  it  requires  no  very  deep  physiology  to 

without  necessity.  Lord  Stowell,  in  Guest  account  for."     And  see  Devanbagh  «• 

o.  Shipley,  2  Hag.  Con.  821,  4  Eng.  Ec.  Devanbagh,  5  Paige,  664,  667. 
648.    And  see  1  Greenl.  Er.  §  268.  «  Norton  v.  Seton,  8  Phiilim.  147,  1 

<  Briggs  V.  Morgan,  8  Phiilim.  826,  Eng.  Ec.  884^  886. 
1  Eng.  Ec.  408.    According  to  the  report 
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To  test  this,  the  author  has  looked  into  the  English  reported 
cases,  beginning  with  the  establishment  of  the  Divorce  Court  in 
1858,1  and  continuing  down  to  and  including  the  year  1872. 
The  Reports  by  Swabey  and  Tristram  and  the  Law  Reports  for 
this  period  contain  fifteen  reported  causes  of  this  sort ;  in  eight 
of  which  the  wife  was  applicant  against  the  husband,  in  four  the 
husband  against  the  wife,  in  one  the  husband  sued  for  adultery 
and  the  wife  unsuccessfully  resisted  the  suit  by  setting  up  his 
impotence,  in  oi^  the  wife  sued  the  husband  for  cruelty  and  he 
showed  in  answer  her  impotence  and  obtained  a  decree  of  nullity 
for  it,  and  in  one  it  was  attempted  to  prevent  a  husband  from 
administering  on  the  effects  of  his  deceased  wife  by  setting  up 
his  impotence  during  the  marriage.  One  reason  for  the  increase 
of  these  causes  is  the  greater  facility  of  making  proofs,  in  conse- 
quence of  the  statutes  which  permit  parties  to  be  witnesses. 
*'  Before  the  law  of  evidence  was  altered  by  admitting  both  par- 
ties to  tell  their  own  tale,"  observes  Sir  J.  P.  Wilde,  ''  the  matri- 
monial tribunal  stood  in  a  very  different  position  from  what  it 
now  occupies  in  relation  to  cases  of  this  delicate  and  critical 
character.  Except  the  answer  upon  oath  of  the  accused  party, 
the  sole  means  of  judgment  were  the  outward  and  bodily  signs 
revealed  on  medical  inspection.  This  condition  of  things  had  at 
least  one  merit,  if  it  had  greater  defects.  Its  merit  lay  in  this, 
that  it  became  very  difficult  for  a  woman  to  approach  the  court, 
save  with  those  cogent  signs  of  virginity  which  constituted  reli- 
able proof  that  the  marriage  had  really  never  been  consummated. 
And  this  was  surely  a  merit ;  for  it  saved  the  court  from  pos- 
sible imposition  upon  this  fact,  and  limited  the  number  of  suits 
to  those  rare  cases  in  which,  from  some  cause  or  other,  no  sexual 
intercourse  had  taken  place."  ^  In  most  of  the  modern  cases  in 
which  the  defect  is  in  the  man,  it  has  proceeded  from  some  weak- 
ness produced,  not  improbably,  by  self-indulgence;'  then,  if  the 
woman  was  a  widow  at  marriage,  or  if  from  any  cause  she  is 


^  Ante,  §  66. 

>  F.  V.  D.,  4  Swab.  &  T.  86,  92,  08. 

*  Of  the  fifteen  cases  mentioned  in  the 
text,  there  is,  I  think,  no  one  in  which  the 
fact  appeared  that  there  was  any  defect 
in  the  man  visible  to  inspection.  In  some, 
the  wife  had  a  divorce  for  his  inability, 
though  the  evidence  of  the  inspectors 
was  quite  distinct  in  affirming  his  appar- 


ent power ;  for  example,  in  M.  v,  H.,  9 
Swab.  &  T.  617,  620,  622,  "organs  of 
generation  perfectly  healthy,  rather  more 
than  usually  vigorous  in  dimensions  and 
appearance,"  yet  the  woman  was  found- 
to  be  a  virgin  after  three  years  cohabita- 
tion, and  to  be  apt,  and  the  court  granted 
her  a  divorce. 
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wanting  in  the  signs  of  virginity  when  she  asks  relief  from  the 
court,^  it  becomes  difficult  for  her  to  make  out  her  case,  however 
just,  where  the  former  rules  prevail.  But,  when  both  parties 
can  be  examined  on  oath  before  the  court,  the  difficulty  in  a 
great  measure  disappears,  and  the  path  to  justice  is  comparatively 
open  and  plain.  Perhaps,  also,  there  is  now  less  sensitiveness 
than  formerly  among  the  mass  of  the  people  about  agitating 
causes  of  this  nature. 

§  332.  Exist  at  Marriage — Incnrabla  —  The  in^potence,  to  be  a 
cause  of  nullity,  must  exist  at  the  time  of  the  marriage.^  A  sen- 
tence for  it  declares  the  marriage  void  from  the  beginning,^  which 
could  not  be  for  what  occurred  subsequently  to  the  nuptials. 
Though  one  should  become  impotent  after  marriage,  as  the  effect 
of  incontinence  before,  still  the  marriage  is  good,  the  impediment 
not  existing  when  it  was  entered  into.^  Likewise  the  defect  must 
be  incurable.*    And  — 

Burden  of  Proof —  (Defect  removed).  —  The  burden  of  proof  is 
on  the  complaining  party  to  establish  both  the  incurable  nature 
of  the  impotence  and  its  existence  at  the  marriage.^  Still,  when 
it  is  natural,  it  will  be  presumed  to  have  been  in  being  then ; 
when  it  is  accidental,  the  contrary  presumption  seems  to  arise.<^ 
If,  therefore,  capacity  is  probable,  there  can  be  no  decree  of  nul- 

^  It  is  well  known  thftt,  in  many  in-  J.,  Law  Rep.  1  P.  &  M.  400,  the  same, 

stances,  the  signs  of  yirginity  are  nncer-  Then,  again,  according  to  medical  testi- 

tain,  even  where  in  fact  it  exists.    I  have  mony  in  one  case,  the  marriage  may  have 

looked  through  the  eight  cases  mentioned  been  consummated,  and  still  the  hymen 

in  the  text,  wherein  the  wife  was  the  pe-  remain.    L.  v.  H.,  4  Swab.  &  T.  115. 
titioner ;  in  H.  v.  C,  1  Sw^b.  &  T.  605,         <  Powell  t;.  Powell,  18  Kan.  371. 
the  signs  of  virginity  were  destroyed,  but         *  Ante,  §  106, 112, 118,  S22, 82a 
she  was  able  to  show  that  it  had  occurred         *  Belcher  o.  Belcher,  reported  in  a 

in  a  course  of  medical  treatment ;  in  S.  v.  separate  volume  by  Phillimore,  June  6, 

£.,  3  Swab.  &  T.  240,  a  me<lical  witness  1835 ;  Bascomb  v.  Bascomb,  5  Post  N.  H. 

who  examined  the  woman  believed  her  to  267. 

be  "  a  virgin,  but  it  is  a  difficult  question,         '  Ferris  v.  Ferris,  8  Conn.  166 ;  Anony- 

in  some  cases  you  cannot  be  mistaken,  in  mons,  35  Ala.  226,  229 ;  Bascomb  v.  Bas- 

others  you  may ; "  in  M.  v.  H.,  3  Swab.  &  comb,  5  Post.  N.  H.  267 ;  O.  v.  O.,  33  Md. 

T.  517,  there  was  a  "  perfect  hymen ; "  in  401.    And  see  Norton  v,  Norton,  2  AikenSy 

M.  p.  B.,  3  Swab.  &  T.  560,  "  a  hymen ; "  188. 

in  F.  9.  D.,  4  Swab.  &  T.  86,  the  inspectors         *  Brown  v.  Brown,  1  Hag.  Ec.  623,  8 

of  the  wife  "  cannot  determine  whether  Eng.  Ec.  220;  Newell  v.  Newell,  0  Paige, 

she  is  a  virgin ; "  in  L.  r.  H.,  4  Swab.  &  25 ;  Devanbagh  v,  Devanbagh,  5  Paige, 

T.  115  (reversed  85  Law  J.  v.  s.  P.  &  M.  654 ;  Welde  v.  Welde,  2  Lee,  578,  580. 
105)  "  a  hymen ;"  in  T.  v.  D.,Law  Rep.  1         ^  GodoL   Abr.  404;    Sanchez,  lib.  7 

P.  &  M.  127,  "  the  physical  appearances  disp.  103,  n.  4 ;   Shelford  Mar.  it  Dir. 

are,  to  say  the  least,  consistent  with  the  204. 
consummation  of  the  marriage ; "  in  U. «. 
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Hty ;  nor  can  there  be  when,  though  incapacity  once  existed,  it 
has  been  removed.^ 

Refoslng  Means  of  Cure  —  (Surgical  Operatton).  —  If  the  impedi- 
ment is  of  a  nature  to  be  removed,  without  serious  danger,  by  a 
surgical  operation,  it  has  been  held  not  to  be  ground  of  nullity, 
though  the  party  refuses  to  submit  thereto ;  since  otherwise  one 
would  be  impotent  or  capable  at  his  own  election,  and  the  mar- 
riage would  be  invalid  or  good  as  he  might  will.^  But,  in  reason, 
this  doctrine  cannot  be  carried  far ;  because  no  one  can  be  required 
to  run  the  hazard  of  life,  or  to  submit  to  means  of  cure  which 
in  good  faith  he  fears,  however  honestly  and  intelligently  pre- 
scribed. Nor,  in  reason,  is  the  doctrine  to  any  extent,  where  rem- 
edies are  declined,  correct  beyond  question.  Marriage  does  not 
give  a  party  such  a  right  in  the  other's  body  as  to  justify  him  in 
forcing  upon  it  medicines  or  the  surgeon's  knife;  then,  if  the 
other  is  impotent,  and  will  not  be  cured,  does  the  case  differ  from 
that  wherein  the  impotence  cannot  be  cured?  In  an  English 
case  before  the  late  Sir  Cresswell  Cresswell,  the  result  of  the 
evidence  was,  he  said,  'Hhat  the  obstruction  [in  the  woman] 
was  congenital,  and  that  it  might  possibly  be  removed  by  a 
surgical  operation :  that  such  an  operation  would,  in  this  case, 
the  woman  being  forty-nine  years  of  age,  be  attended  with 
considerable  danger  to  her  life,  and  the  success  of  it,  with  regard 
to  the  result  to  be  obtained,  doubtful."  Thereupon  he  continued : 
"  What  course  is  to  be  taken  ?  The  report  of  the  medical  inspect- 
ors was  made  known  to  her  advisers ;  she  has  not  expressed  any 
desire  to  undergo  an  operation,  and  the  court  can  hardly  assume, 
under  the  circumstances  of  this  case,  the  existence  of  any  such 
desire.  It  was  said  that  the  petitioner  ought  to  have  called  upon 
her  to  do  60 ;  no  precedent  for  such  a  proceeding  has  been  sug- 
gested, and  I  am  not  disposed  to  make  one.  The  petitioner  may 
with  great  propriety  decline  proposing  that  the  respondent's  life 
should  be  placed  in  danger;  she  must  judge  for  herself;  and, 
there  having  been  no  prayer  for  delay  on  her  part,  I  think  it  my 
duty  to  proceed  with  the  case  on  the  assumption  that  things  will 
remain  as  they  are."  '    In  a  later  case,  not  where  a  surgical  oper- 

^  Welde  9.  Welde,  2  Lee,  578,  680, 586 ;         *  Devanbftgh  o.  DevaDbagh,  6  Palgi^ 
Deranbagh  v.  Deyanbagh,  6  Paige,  175 ;    175 ;  1  Fras.  Dom.  Bel.  56. 
1  Fraa.  Dom.  BeL  56.  *  W.  v.  BL,  2  Swab.  &  T.  240,  2H 

245. 
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ation  was  needed,  but  medical  treatment,  and  the  woman  had 
taken  some  of  the  prescribed  remedies  but  refused  others,  alleging 
danger  to  her  health,  Lord  Penzance  granted  a  divorce.  *'  The 
result  of  my  examination  of "  the  woman,  said  a  medical  expert, 
"is,  that  in  my  opinion  sexual  intercourse  is  practically  impossi- 
ble. There  are  means  by  which,  in  my  opinion,  her  condition 
may  be  remedied ;  but,  in  order  that  they  should  succeed,  it  is 
necessary  that  she  should  lend  herself  to  them.  If  she  were  to 
return  to  cohabitation,  and  were  to  refuse  to  take  chloroform  and 
the  other  remedies  prescribed,  I  think  there  could  be  no  consum- 
mation," Upon  this  the  learned  judge  observed :  "  It  is  unques- 
tionable that  these  two  people,  neither  of  them  advanced  in  life^ 
have  slept  together  for  two  years  and  ten  months,  and  that  the 
marriage  has  never  been  consummated.  Without  speculating  on 
the  abstract  causes  of  this  state  of  things,  or  on  the  remedies  which 
might  possibly  be  applied  to  it,  but  taking  the  ca^  as  it  stands, 
the  court  cannot  help  perceiving  that  there  must  be  some  strong 
cause  rendering  consummation  impracticable.  The  question  is, 
whether  that  cause  is  of  such  a  character  that  it  can  practically 
be  regarded  as  permanent.  ...  It  cannot  be  necessary  to  show 
that  the  woman  is  so  formed  that  connection  is  physically  impos- 
sible, if  it  can  be  shown  that  it  is  possible  only  under  conditions 
to  which  the  husband  would  not  be  justified  in  resorting.  The 
absence  of  a  physical  structural  defect  cannot  be  sufficient  to  ren- 
der a  marriage  valid  if  it  be  shown  that  the  connection  is  practi- 
cally impossible,  or  even  if  it  be  shown  that  it  is  only  practicable 
after  a  remedy  has  been  applied  which  the  husband  cannot  enforce, 
and  which  the  wife,  whether  wilfully  or  acting  under  the  influence 
of  hvsteria,  is  determined  not  to  submit  to.  The  question  is  a 
practical  one,  and  I  cannot  help  asking  myself  what  is  the  hus- 
band to  do  in  the  event  of  his  being  obliged  to  return  to  cohabi- 
tation in  order  to  effect  the  consummation  of  the  marriage  ?  la 
Jie  by  mere  brute  force  to  oblige  his  wife  to  submit  to  connection  ? 
Every  one  must  reject  such  an  idea."  ^  Again,  where  the  wife  is 
tlie  applicant,  and  the  impotency  of  the  husband  proceeds  from 
self-abuse  which  may  be  cured  by  his  exercising  moral  restraint 
over  himself,  yet  not  otherwise,  and  he  will  not  exercise  such 
restraint,  this  sort  of  curability,  it  would  seem,  is  not  deemed  to 

'    1  G.  p.  G.»  Law  Rep.  2  P.  &  M.  287,  289-291.    And  see  P.  v.  L.»  8  P.  D.  78,  note ; 

post,  §  338  a. 
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take  away  her  right  to  the  divorce.^  That  these  views  by  the 
English  courts  are  sound,  it  appears  to  the  writer  no  further  ar- 
gument IS  required  to  show. 

§  332  a.  Capable,  yet  Refusing.  —  Quite  di£Ferent  from  the  fore- 
going is  the  mere  refusal  of  copula  by  a  capable  party.  It  is  not 
impotence.^  It  is  a  condition  of  the  mind,  not  of  the  body.  But 
such  refusal  is  evidence  from  which  impotence  may,  in  the  proper 
circumstances,  be  inferred.^ 

§  333.  Origin  of  Impotenoe  —  (Woman  past  Cbildbearing).  ^—  The 
origin  of  the  impotence  is  unimportant.  If  it  existed  at  the  mar- 
riage, it  is  equally  a  ground  of  nullity  whether  it  existed  also  at 
the  birth,  or  came  afterward,  from  accident  or  otherwise.^  A 
qualification  of  this  rule  was  intimated,  arguendo^  in  two  English 
cases,  to  the  extent,  that,  if  a  man  marries  an  old  woman,  natu- 
rally capable,  yet  past  the  age  of  childbearing,  with  a  supervening 
impediment  to  consummation,  which  has  come  as  a  disorder  pe- 
culiar to  advanced  years,  the  court  will  not  interfere  for  his  relief. 
This  qualification,  if  admitted,  must  be  deemed  a  branch  of  the 

1  See  and  compare  S.  v.  £.,  3  Swab.  &  are  frigidi,  or  such  as  have  no  members 

T.  240 ;  F.  v,  D.,  4  Swab.  &  T.  86.  fit  for  generation,  or  some  apparent  de- 

*  S.  V.  A.,  3  P.  D.  72 ;  H.  v.  P.,  Law  bility.  The  second  are  those  who  are 
Bep.  3  P.  &  M.  126, 128.  castrated  by  men,  or  by  some  violence 

*  S.  V.  A.,  supra ;  MerriU  v.  Merrill,  have  that  hindered  in  them,  whereunto, 
120  Mass.  228.    See  Vol.  n.  §  585-689.  bj  nature,  they  are  fit  in  respect  of  pro- 

*  Ay  I.  Parer.  228 ;  Devanbagh  v.  Der-  creation/'  &c.  p.  857.  He  also  said,  that 
anbagh,  5  Paige,  554,  557 ;  Essex  v.  Es-  the  impediment  in  Bury's  Case  was  hay- 
sex,  2  Howell  St.  Tr.  785,  795,  804,849,  ing  the  testicles  "stricken  off  with  an 
867.  This  last  cited  case,  usually  termed  horse,"  p.  849.  No  complaint  was  ever 
the  Countess  of  Essex's,  or  the  Earl  of  made  of  the  law  of  Bury's  Case  ;  but 
Essex's  Case,  though  perhaps  of  doubtful  the  marriage  was  deemed  voidable  (not 
authority  as  to  some  questions  involved  void,  as  this  learned  person  erroneously 
in  it  (see  po8t,§  335),  is  conclusive  of  the  stated  it),  on  the  ground  of  the  church, 
doctrine  of  the  text.  For  the  Commis-  as  it  afterward  appeared,  having  been  de- 
sioners  who  heard  it,  among  whom  were  ceived  concerning  the  fact  of  the  impo- 
the  most  able  and  learned  doctors  of  the  tence.  As  to  Bury's  Case,  see  also  ante, 
age,  all  deemed  it  immaterial  whether  the  §  113.  In  Waddilove's  Digest,  p.  198, 
defect  was  natural,  or  superinduced  "  by  note,  is  a  reference  to  Morris  v.  Morris, 
accidental  means ; "  and  even  the  Arch-  cor.  Del.  May  15, 1833,  Printed  Cases,  vol. 
bishop  of  Canterbury,  rampant  in  his  op-  ix.  p.  91,  as  "  a  lengthened  and  extraor- 
position  to  tlie  conclusion  of  the  majority  dinary  case  of  a  suit  for  nullity  of  mar- 
on  the  principal  point,  still  employed,  in  riage,  by  reason  of  the  man's  impotence 
his  "  speecli  intended  to  he  spoken"  the  fol-  superinduced  by  malpractices  in  youth ;  in 
lowing  language :  "  There  are  three  sorts  which,  however,  the  charge  was  held  not 
of  eunuchs,  or  men  unfit  to  marry ;  the  sufficiently  proved,  and  the  man  dismissed, 
one  is  of  God's  making,  the  second  is  of  but  condemned  in  the  costs."  I  have  not 
man's  making,  and  the  third  is  of  their  been  able  to  obtain  the  volume  referred 
own  making.  The  first  are  they  tliat  are  to,  and  can  therefore  give  no  further  ao> 
past  from  their  mother's  belly,  who  either  count  of  this  case. 

VOL.  I.  19  289 


i^ 


§  885  MABBIAGE  IMPBEFEOTLY  CONSTITUTBD.      [BOOK  HI. 

general  doctrine,  that  a  man  shall  not  complain  of  what  he  knew, 
or  had  reason  to  suspect,  at  the  time  of  the  mamage.  The  pri- 
mary object  of  matrimony  being  the  procreation  of  issue,  **a 
man,"  in  the  language  of  Sir  John  Nicholl,  "  of  sixty,  who  mar- 
ries a  woman  of  fifty-two,  should  be  contented  to  take  her  tanqtiain 
tororJ*^  "  Subeunt  morhi^'*  says  Lord  Stowell,  "  is  the  natural  de- 
scription of  late  periods  of  life ;  and  disorders,  when  they  do  come 
at  such  periods,  must  be  borne  with."  ^  Advanced  years  in  a 
woman  complained  of  are  generally,  on  one  ground  or  another, 
taken  more  or  less  into  the  account  in  her  favor.*    But  — 

§  884.    Past  Childbearing,  oontlnaea.  —  The  doctrine,  if  it  ever 

existed  in  England,  that  this  department  of  the  matrimonial  law 
is  closed  against  men  whose  wives  were  at  marriage  past  the  age 
of  childbearing,  has  been  more  recently  exploded  there.  A  man 
of  fifty-four  married  a  woman  of  forty-nine,  and  the  court  granted 
him  a  sentence  of  nullity  on  the  ground  of  her  impotence.  Al- 
luding to  the  two  cases  particularly  mentioned  in  our  last  section, 
the  learned  judge  ordinary.  Sir  C.  Cresswell,  said :  "  But  the  de- 
cision [distinguishing  the  decision  from  the  dicta]  did  not,  in 
either  of  those  cases,  turn  upon  the  age  of  the  parties,  but  on  the 
merits ;  nor  can  I  find  any  case  in  which  it  did.  ...  I  think  I  must 
take  the  same  course  here."  ^ 

§  885.  Impotence  venns  Hano.  —  It  appears  to  be  generally  ad- 
mitted, as  a  physiological  truth,  that  parties  may  be  impotent  as 
to  each  other,  while  both,  differently  mated,  would  be  capable.* 

^  Briggs  o.  Morgan,  2  Hag.  Con.  924,  tint,  there  is  a  total  incapadt  j ;  in  the 

881,  8  Phillim.  826,   1   Eng.  £c.  408;  second,  the  incapacltj  exuto  only  as  be- 

Brown  v.  Brown,  1  Hag.  Ec.  623, 8  Eng.  tween  particular  parties."    Dean  Med. 

Ec.  229.     There  seems   to    have   been  Jurisp.  4.    Dr.  Lnshington  gare  in  hit 

some  difflcultj  in  understanding  the  lat-  adherence  to  this  opinion ;  at  least,  to 

tercase.    That   part  of   the  reporter's  the  legal  suffldencjof  such  impotence, 

note  wtiich  relates  to  the  point  under  dis-  if  proved.    He  considered  that  it  alone 

cussion  is :  **  SembU,  that  an  impediment  is  shown  whenever  the  sole  evidence  ii  of 

not  natural,  but  supervening,  is  no  ground  non-consummation,  after  the  cohabitation 

of  nullity."    In  Waddilove's  Digest,  p.  of  three  years.    Anonymous,  22  Eng.  L. 

197,  it  is  "  SemUe,  that  an  impediment    &  Eq.  687 ;  8.  a  nom,  N r  v.  M       c,  % 

supervening  after  marriage  is  not  a  ground  Bob.  Ec.  &26 ;  s.  o.  nom.  A.  v,  B.,  1  Spinks, 

of  nullity."    Evidently  neither  of  these  12.  So  also,  by  implication,  Cresswell,  J., 

disshnilar   statements  approximates  the  in  H.  v,  C,  1  Swab.  &  T.  006,  616.    So  in 

idea  really  intended  by  the  court  Ousey  v.  Ousey,  Law  Rep.  8  P.  &  M.  223. 

*  Shaf  to  p.  Shaf  to,  1  Stew.  Ch.  84 ;  Obviously  a  case  of  this  sort  might  occur 
"W—  V,  H ,  2  Swab.  &  T.  240.  where  the  parts  of  the  woman  were  very 

*  W V.  H ,  2  Swab.  &  T.  240,  narrow,  and  those  of  the  man  very  large. 

244.  For  other  instances,  possible  or  probable, 

*  Guy  Forensic  Med.  60.  Impotence  the  reader  is  referred  to  the  books  of  me<l- 
*'  may  be  either  abtoluU  or  rdative.    In  the  ical  Jurisprudence. 
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On  just  principle,  and  doubtless  under  the  authorities,^  should 
such  a  fact  be  established,  they  would  be  entitled  to  a  decree  of 
nullity ;  and  it  would  not  be  material,  and  perhaps  not  ascertain- 
able, with  which  one  the  fault  principally  lay.  A  singular  case 
of  this  sort  arose  in  1618 ;  this  form  of  the  defect  being  termed, 
in  it,  "  impotency  versus  hanc.^*  The  Countess  of  Essex  obtained 
from  James  I.  a  commission^  authorizing  twelve  of  the  bishops 
and  doctors  of  the  ecclesiastical  law,  to  hear  her  complaint  for 
her  husband's  impotence.  She  alleged  in  her  libel,  that  there 
had  been  a  triennial  cohabitation ;  that  she  was  apta  viro^  and 
virgo  intacta ;  that  the  earl  was  wholly  impotent  and  unable  to 
consummate  the  marriage,  a%  to  "her;  though,  both  before  and 
since  the  nuptials,  he  had  '*  power  and  ability  of  body  to  deal 
with  other  W(?7»«n,*and  to  know  them  carnally."  The  earl,  in  his 
answer,  admitted  the  non-consummation;  said  he  neither  could 
nor  would  consummate  the  marriage ;  insinuated  that  the  diffi- 
culty was  with  her ;  and  set  forth,  following  what  she  had  averred, 
his  power  with  other  women.  The  proofs  established  the  marriage 
and  triennial  cohabitation ;  while  also  the  midwives  and  noble 
matrons,  who,  by  appointment  of  the  court,  examined  the  lady's 
person,  reported  her  to  be  a  virgin,  yet  with  abilities  for  copula 
and  fruitfulness.  Here  was  the  ordinary  evidence,  at  least  primd 
fade^  to  show  impotence  in  the  earl ;  but  the  peculiar  allegation 
in  the  libel  forbade  the  conclusion  that  it  was  any  thing  more  than 
versus  hanc^  and  the  question  was,  whether  a  divorce  could  be 
granted,  assuming  it  to  extend  only  as  to  her.  The  royal  influ- 
ence was  greatly  exerted  in  favor  of  the  divorce ;  but  the'  com- 
missioners were  still  divided  in  opinion.  At  last,  five  of  them 
absented  themselves,  leaving  the  other  seven,  whose  judgments 
favored  it,  to  enter  the  decree.  As  to  the  facts  of  this  case,  the 
countess  is  said  to  have  obtained  leave,  under  the  pretence  of 
modesty,  to  put  on  a  veil  when  about  to  be  inspected,  and  to  have 
then  substituted  a  young  woman  of  her  own  age  and  stature, 
dressed  in  her  clothes,  to  stand  the  search  in  her  stead ;  whereby 
she  deceived  the  matrons  and  the  court.     On  the  other  hand, 

1  See  the  last  note.  of  a  larger  Jnriadiction  which  had  before 

*  *'  The  court  of  the  king's  high  com-  been  exercised  under  the  pope's  author- 

mission,  in  causes  ecclesiastical/'  "  was  itj."    It  was  abolished  by  Stat.  16  Car.  1^ 

erected  and  united  to  the  legal  power  by  c  11.    8  Bl.  Com.  67, 68. 
yirtae  of  the  statute  1  Eliz.  c.  1,  instead 
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room  may  exist  for  doubt,  whether  the  allegation  of  "  impotence 
versus  hane  "  was  not  a  device  to  save  the  feelings  and  reputation 
of  the  earl ;  since,  though  he  ventured  on  a  second  marriage,  he 
had  no  issue.^ 

§  336.  Classifioatloiia  of  Impotence.  —  The  books  of  medical 
jurisprudence  classify  impotence  variously,  according  to  the 
differing  tastes  of  their  authors;  but  the  classifications  therein 
given  are  of  little  practical  importance  to  the  lawyer,  not  being 
generally  drawn  on  true  legal  distinctions.*  To  satisfy  the  needs 
of  our  profession,  they  should  distinguish  those  impediments 
which  somewhat  obstruct,  but  do  not  prevent,  copula,  from  those 
which  suflSciently  hinder  it  to  lay  the  foundation  for  divorce  ;  the 
curable  from  the  incurable ;  and  those  which  are  discoverable  on 
inspection  from  those  ascertainable  only  by  trial  or  a  triennial 
cohabitation. 

§  337.  New  and  Old  Forms  of  Impotence.  —  Neither  can  we 
know,  in  advance,  what  forms  this  impediment  maj^  assume  in 
the  future.^  Ayliffe,  who  wrote  a  century  and  a  half  ago,  says, 
that  impotence  in  the  man  is  an  excess  of  frigidity ;  in  the  woman, 
too  great  a  straitness  in  her  genital  parts ;  *  yet  we  now  know 
that  these  are  only  examples  of  it,  and  that  it  has  assumed  nu- 
merous other  forms.  The  reader  will  find  help,  on  this  question, 
in  the  treatises  upon  medical  jurisprudence.  Chancellor  Wal- 
worth remarked,  on  the  authority  of  Beck,  that  the  instances  of 
absolute  and  incurable  impotence  are  few;  that  the  defect  is 
generally  palpable  to  the  senses ;  and  that,  of  cases  formerly  as- 
signed to  this  class,  many  have  given  way  before  the  modern 
improvements  in  surgery.^  And  his  conclusion  is  just,  that 
courts  should  proceed  in  this  class  of  causes  with  the  greatest 
vigilance.^ 

^  Essex  V.Essex,  2  HoweU  St Tr. 785;  bility.    Guy  Forensic  Med.   62.    Impo- 

and  ante,  §  333,  note.  tenoe  in  the  female  he  ciassiflea  as,  1. 

'  Dr.  Beck  divides  the  "  causes  of  impo*  Narrowness  of  the  Vagina ;  2.  Adhesion 

tence,"  after  the  manner  of  Foder^,  into  of  the  labia;  3.  Absence  of  the  Vagina ; 

"  itbsoluUy  curable^  and  accidental,  or  tempo-  4.  Imperforate  hymen ;  6.  Tumors  occo- 

rari/ ; "  which  is  somewhat  conrenient  pying  the  Vagina.     lb.  60.    A  similar 

for  legal  contemplation.    1  Beck  Med.  classification  is  adopted  by  Dean. 
Jurisp.  10th  ed.  88.    Dr.  Guy  classifies         *  1  Beck,  Med.  Jurisp.  10th  ed.  100. 
impotence  in  the  male  as,  1.  Physical;  2.         *  Ayl.  Parer.  227. 
Moral  or  Mental.    Under  the  first  head         *  But  see  ante,  §  381  a  and  notes, 
he  has  a.  Age ;  b.  Malformation  or  defect         ^  Devanbagh  o.  Devanbagh,  5  Paige, 

of  the  penis ;  c.  Defect  or  disease  of  the  664,  557.     See  Pollard  v.  Wybourn,  1 

testicles  ;  d.  Constitutional  disease  or  de-  Hag.  £c,  725,  3  £ng.  £c.  908.    Disease 
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§  838.  Xlxtreme  SensitiveneMi.  —  A  form  of  impotence  modern 
with  the  courts,  yet  doubtless  always  existing  in  fact,  is,  in  non- 
scientific  language,  an  excessive  sensitiveness  in  the  woman,  ren* 
deriug  copula  practically  impossible.  And  the  doctrine  appears 
to  be,  that,  if  the  man  cannot  have  intercourse  without  resorting 
to  what  but  for  the  marriage  would  be  rape,  he  is  entitled  to  a 
sentence  of  nullity.     Thus,  — 

BCassachnsetts  Case.  —  The  first  case  of  this  sort,  known  to  the 
writer,  came  before  the  Massachusetts  court  on  a  husband's  libel 
for  nullity.  It  is  not  in  the  reports.  There  was  in  the  woman 
no  obstruction,  outwardly  appearing,  to  the  consummation  of  the 
marriage  ;  but  there  was  an  intense  sensitiveness  in  all  the  sexual 
region,  so  intense  that  any  pressure  there,  even  external,  produced 
a  degree  of  pain  and  suffering  which  she  was  unable  to  endure. 
She  was  evidently  not  aware  of  her  condition  until  after  the  mar- 
riage ;  and  then  she  gave  what  consent  she  could  to  the  unsuc- 
cessful embraces  of  her  husband,  until,  becoming  convinced  that 
the  marriage  could  not  be  consummated  without  danger  to  her 
life^  she  left  him.  She  made  no  resistance  to  his  application  for 
divorce,  and  acceded  to  whatever  measures  were  necessary  to 
bring  the  proofs  before  the  court.  The  parties  were  respectable, 
and  there  Wiis  no  doubt  of  the  facts.  The  case  was  heard  by 
Fletcher,  J.,  who,  after  reading  from  his  minutes  the  evidence 
to  the  other  judges,  gave,  with  their  concurrence,  sentence  for 
divorce.^ 

§  338  a.  BngUsh  Caaas.  —  Later,  a  case  quite  analogous,  in 
which  the  above  case  as  here  reported  was  brought  to  the  atten- 
tion of  the  court,  occurred  in  England.  A  wife  having  sued  her 
husband  for  cruelty,  he  replied  alleging  her  impotence,  and  ob- 
tained sentence  of  nullit}^  against  her  on  the  following  facts. 
There  was  no  malformation  or  structural  defect,  but  she  suffered 
from  an  excessive  physical  sensibility.  It  was  made  a  question 
whether  or  not  she  was  curable,  but  that  is  stated  in  a  previous 
section.^    The  man  was  of  undoubted  ability,  and  made  frequent 

of  Wifb. — As  to  odon  from  diBease,  courae  when  sexually  excited,  see  Peipho 
rendering  it  impossible  for  the  husband  v.  Peipho,  SS  UL  438. 
to  occupy  the  wife's  bed,  see  Meyer  o.  ^  Anonymous,  Supreme  Judicial  Court 
Meyer,  49  How.  Pr.  811.  Hermaphro-  for  Suffolk,  March  T.,  1850.  I  am  in- 
dite. —  For  a  case  wherein  the  husband  debted  to  the  kindness  of  Judge  Fletcher 
aUeged  his  wife  to  be  a  hermaphrodite,  for  a  statement  of  the  facts  of  this  case, 
and  incapable  of  submitting  to    inter-         '  Ante,  $  332. 
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* 

attempts,  but  the  marriage  was  never  consummated.  ^^  There  is 
no  doubt,"  said  Lord  Penzance,  ^'  that  this  man  and  woman  have 
lived  together  and  slept  together  for  two  years  and  ten  months. 
That  is  a  material  fact,  because  many  difficulties  of  this  peculiar 
nature,  especially  those  which  are  associated  with  the  moral  feel- 
ings, pass  away  as  time  goes  on.  But  here  there  has  been  nearly 
three  years'  cohabitation,  and  therefore  ample  opportunity  hiis 
been  afforded  for  any  merely  temporary  difficulty  to  pass  away. 
It  sometimes  happens  that  a  nervous  condition  has  prevented 
consummation  at  fii'st;  but  such  a  condition  would  be  removed 
in  the  course  of  time,  and  the  length  of  the  cohabitation  there- 
fore affords  a  strong  basis  for  the  conclusion  at  which  the  court 
ought  to  arrive.  ...  No  one  can  dive  into  the  future  and  say 
that  no  change  may  hereafter  take  place  in  the  woman ;  but  the 
same  remark  applies  even  to  a  case  of  structural  deformity.  No 
one  knows  what  may  happen,  for  unforeseen  things  happen 
daily."  ^  In  a  like  case  still  later,  Hannen,  J.,  granted  the  de* 
cree  prayed  ;  hesitating  about  the  proofs,  simply  because  the 
wife  had  not  presented  herself  as  a  witness,  or  consented  to  in- 
spection. He  stated  the  rule  of  law  to  be,  that  *^  the  impediment 
in  the  way  of  intercourse  must  be  physical,  and  it  must  not  arise 
from  the  wilful  refusal  of  the  wife  to  submit  to  her  husband's 
embraces."  Accepting  as  true  the  complainant's  testimony  to 
the  facts,  he  continued :  ^'  Whenever  the  husband  endeavored  to 
consummate  the  marriage  the  act  brought  on  hysteria,  so  that  he 
could  not  effect  his  purpose  without  employing  such  force  as,  but 
for  the  marriage,  would  have  amounted  to  rape.  Every  feeling 
is  arrayed  against  the  idea  of  a  husband  having  I'ecourse  to  such 
violence."  There  had  been  more  than  a  three  years'  cohabita- 
tion ;  and,  as  the  marriage  had  not  been  consummated,  and 
could  not  be  practically,  the  prayer  of  the  petition  was  granted.^ 
§  338  b.  Deed  of  Separation.  —  A  nullity  suit  for  impotence, 
brought  in  good  faith,  is  not,  it  has  been  held,  barred  by  a  deed 
of  separation.^ 

1  G.  V.  G.,  Law  Rep.  2  P.  &  Bl  287,    128.    And  see  S.  p.  A.,  8  P.  D.  72;  Mop- 
290, 292.  rill  v.  Merrill,  126  Mbm.  228. 

s  H.  V.  P.,  Lmt  Rep.  8  P.  &  M.  120,         •  G.  v.  G.,  83  Md.  401. 
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IV.  JSowfar  this  Impediment  impairs  the  Marriage, 

§  889.  Yoidabla.  —  As  already  seen,^  the  impediment  of  impo* 
tence  is  canonical,  rendering  the  marriage  voidable,  not  void.* 
Yet,  even  in  1868,  the  contrary  was  contended  for  in  the  English 
Probate  Court,  by  parties  who,  on  a  wife's  death,  opposed  the 
husband's  claim  to  administration  by  alleging  his  impotence  as 
making  the  marriage  void*  They  were  unsuccessful ;  the  learned 
judge  observing,  "  that  the  practice  of  the  courts,  both  temporal 
and  spiritual,  from  all  time,  has  been  inconsistent  with  the  at- 
tempt now  made,  and  that  it  is  not  supported  by  a  single  author- 
ity." 8    Therefore  — 

Conseqnenoas.  —  Until  sentence  passed,  in  the  lifetime  of  both 
the  parties,  the  marriage  is  for  all  purposes  good ;  but  the  sen- 
tence makes  it  void  from  the  beginning.^ 

Statutes  and  their  Bffeot —  Our  statutes  generally  mention  im- 
potence as  a  ground  of  divorce^  not  saying  whether  the  decree 
operates  to  annul  the  marriage  from  the  beginning,  or  from  the 
date  of  its  rendition ;  but  it  is  plain  that  the  principles  of  law 
applying  to  the  case  leave  it  here  as  in  England.  The  marriage 
was  voidable ;  the  sentence  renders  it  void  from  the  beginning.'^ 
Thus,  — 

§  839  a.  Continaed.  —  Where  the  terms  were,  "a  divorce  from 
the  bond  of  matrimony  shall  be  decreed  for  the  following  causes, 
in  favor  of  the  innocent  party ;  impotency,"  &c. ;  it  was  held, 
that  the  impotence  must  exist  at  the  marriage,  though  on  this 
the  statute  is  silent.  Said  Woods,  J. :  *'  When  the  legislature 
enacted  the  clause  under  consideration,  we  do  not  think  they  in- 
tended to  adopt  a  different  principle  from  that  which  had  been 
recognized  in  England,  and,  perhaps  we  may  safely  say,  in  all 
other  Christian  countries,  as  establishing  a  just  foundation  for  a 
dissolution  of  the  bond  of  matrimony."  ^  Herein  we  have  but  an 
application  of  the  general  doctrine,  that  statutes  are  to  be  inter- 

1  Ante,  S 106,  111,  112.  <  A.  v.  B,,  Law  Bep.  1  P.  &  M.  569, 

*  EUiott  V,  Gurr,  2  PhiUim.  16,  10, 1  663. 

Eng.  £c.  166, 168;  Pointer  Mar.  &  Dir.  «  Ante,  §  106, 110, 116. 

123;  8need  v.  Ewing,  6  J.  J.  Mar.  460;  '^  Ante,  §  96;  Smith  v.  Morehead,  6 

Smith  V.  Morehead,  6  Jones  Eq.  360;  Ca-  Jones  Eq.  360. 

Tell  V,  Prince,  Law  Rep.  1  Ex.  246.  >  Bascomb  v,  Bascomb,  6  Post.  N.  H. 

267, 273. 
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preted  in  harmony  with  the  common  law.^  A  fortiori^  therefore, 
the  like  construction  will  be  given  to  the  more  apt  words,  ^  the 
impotence  of  either  party  at  the  time  of  the  marriage.'*  ^ 

§  340.  The  Prooadure.  —  There  are,  in  impotence,  some  ques- 
tions which  may  be  treated  of  either  as  of  the  law  or  of  the  pro» 
cedure,  as  we  choose  to  regard  them.  The  reader,  therefore, 
should  not  deem  his  task  done  until  he  has  perused  the  chapter 
on  the  procedure  in  these  cases,  in  our  second  volume.^ 

1  Bishop  Stat  Crimes,  J  114  119>  1^»  '  O.  v.  G.,  88  McL  401 ;  Kempf  vs. 
142, 144.  Eempf ,  84  Misso.  211. 

<  Vol.  XL  §  674  et  seq. 
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CHAPTER  XXI. 

PENAL  CONSEQUENCES  OF  IBRE6ULAB  MARRTAGE  SOLEIINI* 

ZATION. 

S  341.     Introdaction. 
841  a.  As  to  the  Parties. 
.842-347  a.  As  to  Third  Persons. 

§  841.  In  Oeneral  and  what  for  this  Chapter.  —  Marriage,  we 
have  seen,^  may  be  valid  or  invalid,  while  yet  also  the  parties,  or 
third  persons  connected  with  its  celebration,  or  all,  are  subject  to 
penal  consequences.  It  would  not  be  wise  to  trace  minutely  the 
laws  of  the  several  States  on  this  subject ;  but  some  help  may  be 
given  the  reader  by  a  presentation  of  general  doctrines  and  stat- 
utes, and  references  to  the  adjudications. 

How  Chapter  divided.  —  We  shall  consider,  I.  Penal  Conse- 
quences to  the  Parties ;  II.  Penal  Consequences  to  Third 
Persons. 

I.  Penal  Cansequencei  to  the  Partiet. 

§  341  a.  "What  Aots  in  Oeneral.  —  There  are  not  many  statutes 
inflicting  pains  on  the  parties  ;  except  those  against  polygamy,* 
cigainst  marrying  after  being  divorced  as  the  guilty  party,^  against 
entering  into  marriage  with  a  person  of  another  race  or  color,* 
and  the  like,  —  already  discussed  in  these  pages.  We  have 
seen,*^  that,  in  Scotland,  where  informal  marriages  are  common, 
the  law  imposes  penalties  on  the  parties  for  the  informal  solemni- 
zation ;  but,  in  our  country,  where  they  are  less  common,  it  is 
not  within  the  knowledge  of  the  writer  that  these  penalties  any- 
where exist. 

Blarrying  one  under  Age  of  Consent.  —  It  appears  to  be  penal  in 
North  Carolina  to  marry  a  girl  under  fifteen  years  of  age  ;  ^  and 

1  Ante,  S  279, 283-287  a.  •  Ante,  J  287. 

s  Ante,  §  296  et  seq.  •  Ladwick  r.  Stafford,  0  Jones,  N.  C 

•  Ante,  §  304  et  seq.  109. 

«  Ante,  S  308  et  seq. 
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perhaps  an  examination  of  the  statute  books  of  the  several  States 
would  disclose  other  provisions  of  this  general  sort. 

PrlnoipaiB  of  Second  Degree.  —  Perhaps  sometimes,  where  a  stat- 
ute makes  the  official  solemnization  of  a  marriage  indictable,  it 
may  be  a  question  whether  the  parties  are  not  therefore  indict- 
able as  aiding  and  abetting  the  act.  The  doctrines  governing 
this  sort  of  question  are  sufficiently  unfolded  in  the  author's 
other  books.^ 

II.  Penal  Consequences  to  Third  Persons. 

§  842.  Consent  of  Parents,  &a,  to  Marriage  of  Iffinors.  ~- The 
statutes  oftenest  under  revision  by  the  courts  are  those  forbid- 
ding clergymen  and  others  to  join  minors  in  marriage  without 
the  consent  of  their  parents  or  guardians.     Thus,  — 

In  "Writing.  —  It  is  enacted  in  Arkansas,  that  those  authorized 
^'  to  solemnize  marriages  shall  not  perform  any  marriage  ceremony 
of  any  male  over  the  age  of  seventeen  years  and  under  the  age  of 
twenty-one  years,  nor  of  any  female  over  the  age  of  fourteen  years 
and  under  the  age  of  eighteen  years,  without  the  consent  in  per- 
son or  in  writing  of  the  parent  or  guardian  of  such  male  or  female 
minor,  if  they  have  either  parent  or  guardian  living  in  this  State." 
And  the  courts  hold,  that,  where  the  parent  or  guardian  is  not 
present  at  the  marriage,  his  consent  must,  to  screen  the  person 
performing  the  ceremony  from  the  penalty,  be  in  writing;  it 
being  no  adequate  excuse  for  such  person,  that  he  proceeded  on 
a  verbal  message  sent  to  him  through  a  third  person  by  the  par- 
ent consenting.^ 

§  343.  No  Parent  or  Guardian  in  State. — We  perceive  that 
this  Arkansas  statute,  by  its  express  terms,  applies  only  where 
there  is  a  parent  or  guardian  living  within  the  State.  The  same 
was  by  judicial  construction  held  of  the  Pennsylvania  enactment. 
Said  Gibson,  C.  J. :  ^^  It  is  evident  from  the  nature  of  the  subject, 

1  See,  among  other  places,  1  Bishop  §  237.    Indiotment.  —  As  to  the  form  of 

Crim.  Law,  §  656-669,  685-689;  Bishop  the  indictment,  see  The  State  v.  Willis,  4 

Stat  Crimes,  §  135,  140,  142, 145,  594,  £ng.  196;  The  State  v.  Ross,  26  Misso. 

662,  770,  771,  775,  1029 ;  1  Bishop  Crim.  260 ;  The  State  v,  Winright,  12  Misso. 

Proced.  §  332;  2  lb.  §  3,  5,  6, 14,  59.  410.     See  also    Roberts  v.   The    State 

s  Smyth  V.  The  State,  13  Ark.  696.  Treasurer,  2  Root,  381;  White  v.  The 

t.  p.  in  New  Jersey,  Wyckofif  v.  Boggs,  2  State,  4  Iowa,  449. 
Halst  138.  And  see  Bishop  Stat  Crimes, 
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and  from  the  specific  provisions  for  it,  that  the  statute  of  1729-80 
was  enacted  for  none  but  the  inhabitants  of  the  province.  It  is 
not  the  proper  business  of  a  government  to  legislate  for  the  do- 
mestic relations  of  a  foreign  people.  The  laws  of  a  countrj'  are 
made  for  the  protection  of  those  who  owe  a  permanent  or  tempo- 
rary allegiance  to  it ;  and,  where  it  interposes  for  the  protection 
of  strangers  within  the  jurisdiction  of  its  courts,  it  is  by  the  cour- 
tesy of  nations,  and  not  of  right ;  for  protection  and  allegiance 
are  coiTclative  duties."^    And  — 

Dead.  —  A  Vermont  statute,  requiring  the  consent  of  parents, 
was  held  not  to  be  applicable  wh^re  there  was  no  parent  living.^ 

Bastards.  —  It  would  be  within  the  English  decisions  on  26  Geo. 
2,  c.  83,  to  say,  that,  if  a  statute  of  this  sort  is  in  general  terms, 
it  applies  as  well  where  the  child  is  a  bastard  as  where  he  is  legit- 
imate.* This  question  has  probably  not  been  decided  in  any 
American  case ;  but,  in  reason,  there  is  no  such  wide  distinction 
between  legitimate  and  illegitimate  children  and  their  parents  as 
ought  to  take  the  illegitimate  out  of  the  protection  of  a  statute 
the  words  of  which  cover  both.* 

§  344.  Having  Care  of  ChUd.  —  In  Missouri,  a  statute  forbidding 
the  marrying  of  any  minor  without  the  consent  of  the  parent  or 
guardian,  or  other  person  having  the  care  and  government  of  such 
minor,  was  held  to  limit  the  power  of  consent  to  the  pei*son  in 
whose  care  the  minor  was ;  so  that,  where  a  minor  has  both  a 
parent  and  a  guardian,  the  guardian  only  can  consent.'^  And,  in 
Pennsylvania,  a  father  who  has  relinquished  parental  control  over 
his  minor  child  cannot  maintain  an  action  against  a  justice  of  the 
peace  for  marrying  the  minor  without  his  consent ;  yet,  it  is  no 
defence  to  such  an  action  that  he  was  by  reason  of  moral  degi-a- 
dation  unfit  to  take  care  of  the  child.^  The  master  of  an  appren- 
tice, in  this  State,  under  the  act  of  1829-30,  cannot  support  an 
action  against  a  clergyman  for  marrying  him  contrary  to  its  pro- 
visions, unless  the  apprentice  is  bound  to  him  by  indenture.^ 


1  BolHn  V.  Shiner,  2  Jones,  Pa.  206. 
As  to  North  Carolina,  see  Caroon  r. 
Rogers,  6  Jones,  N.  C.  240.  Compare 
with  Ex  parte  L  C,  3  Myl.  &  C.  471 ; 
Harrison  v.  Southampton,  4  DeG.,  M. 
&  G.  137;  In  re  Birch,  17  Beav.  36S. 

3  Holgate  v.  Cheney,  Brajt.  158.  See 
ante,  §  294. 


»  Priestly  v.  Hughes,  11  East,  1,  20; 
Bex  V.  Hodnett,  1  T.  R.  9Q. 

^  And  see  ante,  §  315. 

*  Vaughn  v.  McQueen,  0  Misso.  330. 
See  Ely  v.  Gammel,  52  Ala.  584. 

«  Robinson  v.  English,  10  Casey,  Pa. 
824.    See  Larwill  v.  Kirby,  14  Ohio,  1. 

7  Zieber  v.  Roos,  2  Yeates,  821.    And 
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Beoreoy  as  to  Limitation.  —  The  fact  of  the  marriage  being  secret 
was,  in  North  Carolina,  deemed  important  on  a  question  of  the 
limitation  of  time  for  bringing  an  indictment.^ 

§  345.  Marriage  Lioenae.  —  A  statute  having  made  it  penal  for 
"  any  minister  or  justice  of  the  peace  "  to  ''join  persons  in  mar- 
riage, without  having  first  received  a  certificate  of  the  town 
clerk,"  &c.,  it  was  observed,  that  "  a  certificate  means  one  cer- 
tificate ; "  the  consequence  of  which  is,  that,  where  the  parties 
reside  in  different  towns,  the  officiating  person  is  protected  though 
the  certificate  is  from  but  one  of  the  towns.^  And  it  was  also 
held,  that  one  who  is  neither  a  ipinister  nor  a  justice  of  the  peace 
cannot  render  himself  liable  under  this  statute.^ 

Consent  of  Parents  to  License.  —  Some  of  the  statutes  subject  to 
a  penalty  or  to  indictment  the  town  clerk  or  other  licensing  per- 
son who  issues  a  license  for  the  marriage  of  a  minor  without  the 
consent  of  his  parents.^  In  Illinois  the  penalty  is,  by  the  terms 
of  the  statute,  recoverable  "  to  the  use  of  the  father ; "  hence  he 
may  sue  for  it  in  his  own  name.*^  It  is  not  incurred  unless  the 
marriage  takes  place;  therefore,  and  perhaps  for  other  reasons 
also,  a  licensing  person  who  makes  a  mistake  in  the  minor*s  name 
in  the  certificate  he  issues,  is  not  liable  though  a  magistrate  cor- 
rects it  and  then  celebrates  under  it  the  marriage.^  And  one  may 
subject  himself  to  the  civil  action  for  the  statutory  penalty,  though 
the  wrongful  issuing  of  the  license  was  by  his  clerk  or  agent, 
without  his  knowledge  or  particular  consent.^ 

§  345  a.  Mistaking  Age.  —  In  these  cases,  and  those  wherein  a 
clergyman  or  magistrate  is  sued  or  indicted  for  performing  the 
ceremony  without  the  parental  consent,  there  is  some  confusion 


see  farther^  as  to  Pennsylvania,  MitcheU 
V.  Cowgill,  4  Binn.  20;  Minor  v.  Neal,  1 
Barr,  403 ;  Buchanan  v.  Thorn,  1  Barr, 
431.  And  as  to  Tennessee,  see  The  Gov- 
ernor p.  Rector,  10  Hnmph.  57.  As  to 
Alabama,  see  Gotten  v,  Butledge,  83  Ala. 
110. 

1  The  State  v.  Watts,  10  Ire.  369. 

<  Wood  V.  Adams,  35  N.  H.  32,  37. 

*  Bishop  V.  Marshall,  5  N.  H.  407.  As 
to  South  Garolina,  see  Watson  o.  Blajr- 
lock,  2  Mill,  351. 

^  As  to  the  Bond,  in  some  States  re- 
quired, see  The  State  v.  Dole,  20  La.  An. 
878. 
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^  Adams  v.  Gutwright,  53  HI.  361. 

«  GampbeU  i7.  Beck,  60  LI.  171.  See 
Ifitchell  p.  Davis,  58  Ala.  615. 

7  Wood  V.  Famell,  50  Ala.  546.  As  to 
the  form  of  allegation  and  the  pleading, 
see  Ely  v.  Gammel,  62  AU.  584;  Gilbert 
V.  Bone,  64  111.  518 ;  MitcheU  v.  Davis, 
supra.  It  is  no  defence  that  the  father 
was  informed  of  the  mistake,  and  had  time 
to,  but  did  not,  have  it  corrected.  Wood 
o.  Farwell,  supra.  As  to  the  Alabama 
statute,  see  Fitzsimmons  p.  Buckley,  50 
Ala.  530. 
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in  the  books  as  to  the  effect  of  the  defendant's  showing  that  he 
innocently  supposed  the  minor  to  be  of  an  age  not  requiring  such 
consent.  Some  of  the  statutes  employ  the  word  "  knowingly," 
or  its  equivalent ;  and,  under  them,  such  mistake  is  by  all  opin- 
ions available.  But,  even  then,  a  lack  of  due  care  will  be  evi- 
dence implying  knowledge.*  In  various  cases,  where  the  statute 
was  in  more  general  terms,  the  court  has  rejected  the  defendant's 
plea  of  innocent  mistake,  either  because  no  such  plea  was  deemed 
admissible,  or  because  the  particular  matter  relied  on  was  not 
considered  adequate.^  On  principle,  there  is  a  distinction  be- 
tween actions  for  penalties,  which  are  civil  actions,  and  indict- 
ments. There  may  be  circumstances  in  which  a  court  would  not 
subvert  fundamental  principles  by  holding  a  defendant  to  the 
penalty,  though  he  acted  with  the  utmost  care  and  caution.  But 
there  are  no  such  circumstances,  where,  the  procedure  being  by 
indictment,  the  thing  sought  is,  not  a  compensation  to  individuals 
for  a  wrong,  but  punishment.^ 

§  346.  FUing  Certificate  for  Record.  —  In  Indiana,  it  was  pro- 
vided :  "  §  15.  Every  person  who  shall  solemnize  any  marriage 
by  virtue  of  the  provisions  of  this  article,  shall,  within  three 
months  thereafter,  file  a  certificate  thereof  in  the  clerk's  office  of 
the  county  in  which  such  marriage  was  solemnized."  "  §  20.  If 
any  person,  having  solemnized  a  marriage,  shall  fail  or  neglect  to 
file  a  certificate  thereof  in  the  proper  clerk's  office,  as  in  this  ar- 
ticle required,  he  shall,  upon  conviction  thereof  upon  indictment 
in  any  court  having  competent  jurisdiction,  be  fined  the  sum  of 
five  dollars  for  every  month  he  shall  continue  to  fail  or  neglect  to 
file  such  certificate,  from  and  after  the  expiration  of  the  time 
within  which  he  is  required  by  this  article  to  file  the  same."  And 
it  was  held  that  an  indictment  would  not  lie  until  a  month  had 
elapsed  after  the  expiration  of  the  three  months ;  in  other  words, 
until  four  months  from  the  time  of  the  solemnization ;  ^  also,  that 

1  Bonker  v.  People,  37  Mich.  4.  And  necessary.  See,  for  a  more  ample  state- 
see  Gilbert  v.  Bone,  64  Ul.  518.  ment  of  reasons  and  authorities,  an  article 

«  The  State  r.  Griffith,  67  Misso.  287 ;  by  the  present  autlior  in  4  Southern  Law 

Beckham  r.  Nacke,  66  Misso.  646;  Sikes  Review,  n.  s.  163,  entitled  "  A  Chapter  of 

V.  The  State,  30  Ark.  496 ;  Smyth  i».  Tlie  Blunderings."    And  see  1  Bishop  Crim. 

State,  13  Ark.  696 ;  The  State  v.  Willis,  Law,   §  801-312 ;  Bishop  Stat.  Crimes, 

4  £ng.  196.    See  Commonwealth  v.  Hill,  §  366-369,  1021, 1022,  and  the  other  seo- 

6  I^igh,  636.  tions  there  referred  to. 

•  This  question  Is  very  important,  bat  «  Kent  v.  The  State,  8  Black! .  163. 
its  further  expansion  here  is  not  deemed 
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this  statute  does  not  create  a  distinct  offence  for  every  such  sub- 
sequent month.^  But  there  need  be  no  allegatidn  of  the  lapse  of 
the  one  month  after  the  three  expired. ^ 

§  347.  Refhfllns  to  Solemnise.  —  Whether  a  minister  or  magis- 
trate is  liable,  civilly  or  criminally,  for  refusing  to  solemnize  a 
particular  marriage,  is  a  question  not  likely  often  to  arise  in  this 
country.  There  are  two  English  cases ;  not,  however,  probably 
very  helpful  to  us.  The  statutes  of  6  &  7  Will.  4,  c.  85,  and 
7  Will.  4  and  1  Vict.  o.  22,  in  various  provisions  relating  to  mar- 
riage, employed  language  implying  that  the  clergyman  was  ex- 
pected to  marry  parties  when  lawfully  called  upon.  For  example, 
the  first  section  of  the  former  provided,  that  "  all  the  rules  pre- 
scribed by  the  rubric  concerning  the  solemnizing  of  marriages 
shall  continue  to  be  duly  observed  by  every  person  in  holy  orders 
of  the  Church  of  England  who  shall  solemnize  any  marriage  in 
England ; "  but  the  implication  was  perhaps  more  strongly  de- 
rivable from  the  entire  language,  considered  as  a  whole.  There- 
upon, in  one  case,  a  clergyman  was  sued  by  the  party  for 
refusing  solemnization ;  but,  after  verdict  against  him,  the  decla- 
ration was  held  to  be  bad.  And  it  was  a  query  whether  or  not 
this  sort  of  action,  however  well  brought,  is  maintainable.  Pat- 
teson,  J.,  observed :  ^*  I  confess  there  appears  to  me  a  great  dif- 
ference between  such  a  question  at  common  law  and  since  the 
marriage  act ;  because  formerly  the  ceremony  might  have  been 
performed  anywhere,  so  that  the  duty  could  not  well  have  been 
fixed  on  any  particular  clergyman.'*^  In' a  subsequent  case,  a 
clergyman  of  the  Church  of  England  having  refused  to  celebrate 
a  marriage,  on  the  ground  that  one  of  the  parties  had  not  been 
confirmed,  and  did  not  desire  to  be,  he  was  indicted  ;  but,  after 
conviction,  the  indictment  and  the  evidence  taken  together  were 
held  to  be  inadequate,  and  the  judges  declined,  though  requested, 
to  express  an  opinion  on  the  main  question.  The  facts  were, 
that  the  parties  merely  called  on  the  clergyman  at  his  house,  not 
at  the  chapel,  at  nine  o'clock  in  the  evening,  and,  showing  him 
their  certificate,  requested  him  to  appoint  a  time  for  their  mar- 
riage ;  but  he  told  them  he  would  marry  them  when  they  had 

1  The  State  v.  Pool,  2  Ind.  227.  And  *  DaTis  v.  Black,  1  Qale  &  D.  432, 440» 
tee  The  State  v.  Cain,  6  Blackf.  422.  1 Q.  B.  900. 

<  The  State  v.  Honey,  14  Ind.  186; 
The  Sute  v.  Pierce,  14  Ind.  302. 
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expressed  a  desire  to  be  confirmed,  and  not  till  then.  And  this 
was  held  to  be  no  proper  tender  of  themselves  for  marriage,  or 
legal  demand  of  marriage,  and  a  refusal  at  such  time  and  place 
was  no  crime.  Moreover,  the  indictment  should  have  shown,  as  it 
did  not,  that  the  man  and  woman  were  parties  who  might  law- 
fully intermarry.^  One  ground  of  the  doubt  in  these  cases  was, 
whether  the  question  was  not  for  the  ecclesiastical  courts  rather 
than  the  temporal, — a  form  of  the  question  which  would  not 
arise  in  this  country.' 

§  847  a.  Marriage  Conspiraoles.  —  Various  forms  of  conspiring 
for  the  perversion  of  marriage  are  indictable  at  the  common  law. 
But  this  sort  of  matter  is  discussed  by  the  author  elsewhere.^ 

1  Reg.  V,  Jame«,  2  Den.  C.  C.  1,  Temp.         *  2  Bishop  Crim.  Law,  §  216, 218, 286 ; 

&  M.  800,  4  Cox  C.  C.  217,  8  Car.  &  E.  2  Bishop  Crim.  Proced.  §  244 ;  Bishop 

167, 14  Jur.  940,  19  Law  J.  n.  t.  M.  C.  Stat.   Crimes,   §    626 ;     The    State   o. 

179, 1  Eng.  L.  &  Eq.  662.  Sterens,  80  Iowa,  891 ;  Cole  v.  People,  84 

*  See,  as  to  the  principles  inTolved  Bl.  216;   Commonwealth  v.  Waterman^ 

in  this  qnestion.  Bishop  SUt  Crimes,  122  Mass.  4a 
§  187. 188, 144 ;  1  Bishop  Crim.  Law,  287, 
28a 

803 


§  350  MABBIAOE  IKPSBVEOTLT  CONS^rriTTED.      [BOOK  IH. 


CHAPTER  XXII. 

THE  OOKFLSar  OF  MABBIAGB  LAWS  AS   TO  THE   INOEPTIOK  OF 

THE  STATUS. 

§848,849.  Introduction. 

86a-S7a  General  Doctrine 

871-889.  Marriage  good  where  celebrated,  good  eyerywhere. 

890-400.  Inyalid  where  celebrated,  ereiy  where  invalid. 

§  848.  Elsewhere.  —  The  conflict  of  divorce  laws  is  for  the 
second  volume.^ 

Difficulties.  —  In  the  entire  field  of  our  jurisprudence  there  are 
no  questions  more  embarrassing  than  some  of  those  which  con- 
cern the  conflict  of  laws,  or  private  international  law,  as  respects 
both  marriage  and  divorce.  Therefore  we  shall  travel  over  this 
ground  cautiously,  and  with  more  minuteness  of  circumspection, 
and  perhaps  repetitions  of  steps,  than  are  required  in  some  other 
parts  of  the  field. 

§  349.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine.  Then,  descending  to  its  minuter  forms,  we  shall 
contemplate  the  two  leading  propositions,  and  their  exceptions, 
II.  That  a  Marriage  good  where  celebrated  is  good  every- 
where ;  and,  III.  That  a  Marriage  invalid  where  celebrated  is 
everywhere  invalid. 

I.    The  General  Doctrine. 

§  850.  Preliminary  Propositioiis.  —  There  are  a  few  propositions 
so  important  to  this  discussion  that  they  should  be  in  our  minds 
throughout.  They  are  all  so  nearly  axiomatic  that  no  reference 
to  authorities  sustaining  them  is  required ;  yet,  for  the  con- 
venience of  the  reader,  the  author  will  refer  to  places  in  which 
he  has  elsewhere  considered  a  part  of  them,  or  the  foundation 

^  Mingled  with  the  qneation  of  juriadiction  in  a  series  of  chapten  beginning  VoL 
n.  §  113. 
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doctrines  on  which  they  rest,  and  there  some  citations  of  authori- 
ties may  be  found. 

First.  As  a  question  of  the  internal  government  of  a  country, 
it  is  competent  for  the  legislature,  unless  restrained  by  a  written 
constitution,  and  then  it  would  be  competent  for  the  makers  of 
the  constitution,  to  command  the  judicial  tribunals  to  violate 
established  principles  of  law,  and  even  the  law  of  nations ;  for, 
however  wrong  this  may  be,  there  is  no  jurisdiction  to  forbid.^ 

Secondly.  In  the  absence  of  words  express  and  conclusive,  ad- 
mitting of  no  other  interpretation,  a  court  will  not  presume  the 
legislature  intended  to  do  a  thing  of  this  sort ;  so  that  a  statute 
in  general  terms,  yet  susceptible  of  a  reasonable  application  with- 
out being  carried  so  far,  will  be  restricted  by  construction  to  a 
narrower  sense,  consistent  with  the  law  of  nations.^ 

Thirdly.  Every  independent  nation  is  supreme  in  its  own  ter- 
ritory ;  and  it  can  bind  all  persons  and  things  therein,  whUe  they 
there  remain,  whether  their  occupancy  is  of  a  nature  temporary 
or  permanent.* 

Fourthly.  Every  government  has  a  sort  of  power  over  its  sub- 
jects abroad ;  but  this  power  ought  not,  according  to  the  law 
of  nations,  to  be  exercised  in  a  way  interfering  with  the  rights 
of  control  of  any  other  government  over  all  persons  and  things 
within  its  territory,  whether  there  temporarily  or  permanently.* 

Fifthly.  Out  of  these  propositions  grows  another ;  namely, 
that  the  statutes  of  a  country  and  its  common  law  will  be  holden, 
primd  faeie^  not  to  bind  subjects  who  may  be  lawfully,  though 
temporarily,  within  the  dominions  of  other  powers.^ 

Sixthly.  Right-minded  governments  will  be  mutually  friendly, 
yet  each  will  consider  that  the  keeping  of  its  interests  is  in  its 
own  hands.  Consequently,  if  one  government  desires  to  control 
the  action  of  its  subjects  within  the  territorial  limits  of  another,  it 
will  not  proceed  therein  under  any  claim  of  right;  and  the  latter 
will  grant  the  permission  or  not,  as  it  judges  that  the  one  course 
cr  the  other  will  be  prejudicial  or  otherwise  to  its  own  interests. 

Seventhly.  Except  in  cases  of  embassadors,  and  the  like,  where 
a  particular  respect  is  shown  to  the  person  of  a  foreign  sovereign 

1  1  Bishop  Crim.  Law,  §  56,  61,  62;         •  1  Crim.  Law,  ut  sup.,  §  124,  130, 

Bishop  Stat  Crimes,  §  9S9  et  seq.  and  184. 
places  there  referred  to.  *  lb.  §  109, 117,  121, 186. 

'  1  Crim.  Law,  ut  sup.,  §  116  and  note,         ^  lb.  §  115, 121 ;  Stat.  Crimes,  ut  sup., 

121, 124;  Sut.  Crimes,  ut  sup.,  §  82,  90.  §  141. 
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or  his  deputy,^  no  goTemment  will  allow  within  its  dominions  the 
existence  of  any  state  of  society  foreign  to  the  condition  and  order 
of  things  laid  down  for  its  own  citizens.^ 

§  351.  Ofher  PropoBitio]i&  -^  In  considering  how  the  foregoing 
propositions  are  to  be  applied  in  marriage  and  divorce  law,  we 
should  take  into  the  account  two  other  propositions  equally 
axiomatic :  — 

First.  Marriage  is  a  thing  of  right,  recognized  in  all  countries, 
in  all  ages,  among  all  people,  all  religions,  all  philosophies.'  It 
pertains,  therefore,  in  the  highest  sense,  to  the  law  of  nations,  in 
distinction  from  the  law  of  any  particular  state  or  country. 

Secondly.  Divorce  is  approved  in  some  countries,  in  some  ages, 
among  some  people,  and  by  some  classes  of  opinion ;  but  disal- 
lowed in  other  countries  and  times,  and  by  other  persons  and 
opinions.^  Therefore  divorce  is  a  local  institution,  peculiar  to  the 
laws  of  some  localities ;  but  it  is  not  of  universal  right  or  inter* 
national  law. 

From  these  two  propositions  let  us  here  draw  a  corollary; 
namely,  — 

The  two  things,  marriage  and  divorce,  must  in  some  respects 
be  governed  by  different  rules.     Now,  — 

§  352.  Rule  in  Brief  as  to  DiToroe.  —  Taking  up  the  corollary 
just  stated,  let  it  be  observed  in  advance,  that,  according  to  what 
the  author  deems  to  be  the  true  doctrine  in  divorce,  —  generally 
received  in  the  United  States,  but  not  entirely  in  England  or  in 
Scotland,  —  the  courts  of  the  actual  domicil  of  a  married  party 
are  properly  competent  to  declare  such  party  free  from  the  matri- 
monial bond,  as  to  himself,  whether  the  other  party  is  in  the  same 
jurisdiction  or  not,  yet  the  courts  of  no  other  State  or  country  are 
thus  competent.  If  the  parties  are  in  different  jurisdictions,  and 
the  court  having  authority  over  the  one  releases  him  from  the  vim- 
etdum  of  the  marriage,  the  other  will  indeed  be  released  also ;  yet 
the  reason  will  be,  not  that  it  had  any  control  over  him,  or  ever 
his  status  as  married  or  single,  but  because  the  law  of  his  own 
domicil  does  not  recognize  a  man  as  a  husband  who  has  no  longer  a 
wife,  or  a  woman  as  a  wife  who  has  no  longer  a  husband.^    But,  -^ 

§  353.  Rule  as  to  Marriage.  —  Since  the  rule  as  to  marriage  ia 

i  1  (Mm.  Law,  ut  sap.,  §  126,  lSO-182.         ^  Ante,  §  21  et  seq. 

s  lb.  §  124.  •  Ante,  §  123 ;  Vol.  U.  S  187, 141, 142, 

*  Ante,  §  1  et  seq.  and  the  chapter  beginning  at  §  143. 
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in  reason  different,  so  also  we  find  it  to  be  in  the  adjudications. 
Marriage  being,  unlike  divorce,  approved  and  favored  in  every 
country,  if,  at  any  place  where  parties  may  be,  whether  transiently 
or  permanently  there,  they  enter  into  what  by  the  law  of  the 
place  is  a  marriage,  they  wjU  be  holden  everywhere  else,  as  well 
as  there^  to  be  husband  and  wife.  In  like  manner,  if  the  transac- 
tion is  not  regarded  by  the  law  there  prevailing  as  a  marriage,  it 
will  not  be  deemed  such  in  any  other  country.  Nor,  while  to 
these  two  propositions  there  are  some  real  or  apparent  exceptions, 
depending  on  the  different  laws  governing  where  transient  per- 
sons  are  married  from  those  of  their  domicil,  does  the  general  rule, 
to  which  such  exceptions  are  attached,  make  it  otherwise,  though, 
under  the  same  circumstances,  the  contrary  result  would  follow 
what  was  done,  had  it  transpired  between  them  at  the  place  of 
their  domicil.     Thus,  — 

Prohibited  by  Law  of  Domlca  —  Where,  in  Kentucky,  a  statute 
prohibited  certain  classes  from  intermarrying,  and  two  Kentuck- 
ians  of  a  prohibited  class  went  into  Tennessee  and  there  intermar- 
ried, no  like  provision  forbidding  in  Tennessee,  the  Kentucky 
court,  speaking  of  this  marriage,  observed,  by  Marshall,  C.  J. : 
*^  As  the  prohibitory  law  of  Kentucky  would  have  had  no  force  in 
Tennessee,  the  mairiage  in  the  latter  State  must  there  have  cre- 
ated the  lawful  relation  or  status  of  marriage,  by  which  the  par- 
ties were  in  law  and  in  fact  lawful  husband  and  lawful  wife  to 
each  other  in  the  State  of  Tennessee,  so  soon  as  the  marriage  was 
performed,  and  continued  to  be,  so  long  as  they  remained,  and 
would  have  been  so  if,  at  any  time  before  an  actual  divorce,  they 
had  returned  to  that  State.  And  so,  if  immediately  after  the 
marriage  they  had  gone  through  the  other  States,  and  even  to 
Europe,  intending  all  the  time  to  return  to  Kentucky,  they  would 
have  been  lawful  husband  and  wife  in  every  place,  at  least  in 
every  country  where  the  common  law  prevails ;  because  it  is  a 
part  of  that  law  that,  being  lawful  husband  and  wife  at  the  place 
of  marriage,  they  continue  to  be  so  wherever  they  may  be." 
Therefore  the  marriage  was  adjudged  good  in  Kentucky.^  A 
contrary  decision,  rendering  it  void  in  Kentucky  while  valid  in 
all  the  rest  of  the  world,  would  have  taken  Kentucky  marriages 
out  of  the  law  of  nations,  and  made  them  a  mere  domestic  insti- 
tution, peculiar  to  the  one  State.     Again,  — 

^  Stevenson  0.  Gray,  17  B.  Monr.  193, 210.   And  see  Dannelli  v,  Dannelli,  4  Bush,  6t 
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§  354.  Continned  —  (Consent  of  Parents  —  Foreign  Sentence  of 
Kuiuty).  —  The  like  doctrine  was  shortly  afterward  maintained 
in  England ;  where,  however,  this  Kentucky  opinion  was  proba- 
bly unknown.  A  marriage  had  been  celebrated  in  England  be- 
tween French  parties,  who  went  there  to  be  man-ied  in  evasion 
of  the  law  of  their  domicil,  which  required  them,  whether  the 
nuptials  were  at  home  or  abroad,  to  procure  the  consent  of  par- 
ents, and  made  the  mamage  in  either  case  without  it  void.  When 
they  had  become  thus  matrimonially  united,  in  England,  under 
the  forms  of  English  law,  they  returned  to  France ;  and  there, 
by  a  French  tribunal,  this  marriage  was  pronounced  null.  And 
since,  at  the  time  of  sentence  rendered,  the  parties  were  domiciled 
in  France,  the  English  court  ought,  had  the  American  doctrine 
prevailed  in  it,  to  have  held  this  sentence  of  nullity  to  be  a  con- 
clusive dissolution  of  the  marriage.^  This,  however,  was  not 
suggested  to  the  tribunal,  nor  does  the  point  appear  to  have  oc- 
curred to  any  one.  But  the  full  Court  for  the  hearing  of  Divorce 
and  Matrimonial  Causes,  treating  the  case  as  it  would  have  done 
if  there  had  been  no  sentence  of  nullity  in  France,  and  having 

^  A  correspondent  kindly  calls  my  at-  the  laws  of  such  country.    And  if,  in  it, 

tention  to  the  fact  that  the  American  rale,  there  has  been  a  jadicial  decree  fixing  his 

as  stated  ante,  §  352,  relates  in  terms  to  status,  we  accept  the  decree  as  conclusive, 

decrees  dissolving  a  marriage  valid  in  its  Plainly,  in  principle,  there  could  be  no 

inception,  while  this  French  decree  was  difference  whether  the  decree  was  in  form 

one  pronouncing  the  marriage  never  to  for  nullity  or  for  dissolution.    But  it  may 

have  been  valid,  and  he  asks  whether,  in  be  asked,  why,  if  this  is  so,  should  not  the 

principle,  there  may  not  be  a  difference.  English  court  have  held  the  marriage  to 

The  discussion  of  this  class  of  questions  be  null  the  instant  after  its  celebration, 

belongs  to  our  second  volume;  biit  I  will  on  being  judicially  informed  that  it  was 

here  observe,  that,  in  the  facts  of  most  of  null  by  the  law  of  the  domicil  of  the  par- 

the  adjudged  cases,  the  decree  has  been  ties.    The  answer  is,  that  the  parties  had 

for  the  dissolving  of  a  valid  marriage ;  not  then  returned  to  France,  and  that 

still  I  am  not  aware  that  any  difference  French  authority  had  not  yet  acted  on 

of  principle  between  such  a  decree  and  the  question.    The  cause  was  French,  and 

one  of  nullity  was  ever  suggested,  or  that  the  English  courts  could  not  sit  to  try  it 

there  is  any  foundation  of  reason  for  dis-  by  a  French  law  contradictory  to  the  Eng- 

tinguishing  the  two.    The  reason  why,  if  lish.    But  when  afterward  the  French 

the  French  decree  had  been  for  dissolving  parties  went  home,  and  there  the  tri- 

the  marriage,  it  ought,  on  the  American  bunal  of  the  domicil  sat  upon  the  case 

rule,  to  have  been  accepted  as  binding  in  and  determined  the  question  of  their  mat- 

England,  is,  that  the  parties  were  domi-  rimonial    status,  this  placed  them  and 

ciled  French  subjects,  and  that  by  the  law  their  status  in  a  new  relation  before  the 

of  nations  it  is  competent  for  the  courts  English  tribunal,  when,  at  a  still  later 

of  the  domicil  to  determine  the  matrimo-  period,  one  of  them  agitated  the  question 

nial  status  of    the  parties.    If  a    man  in  England.    Such,  it  is  believed,  is  the 

comes  from  another  country  here,  we  re-  doctnne  derivable  both  from  American 

ceive  Iiim  as  married  or  single  according  authority  and  from  the  true  legal  reason 

as  he  was  tiie  one  or  the  other  in  and  by  of  the  case.    See  Vol.  11  §  766. 
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jurisdiction  by  reason  that  the  lady  had  become  domiciled  in  Eng- 
land, and  that  this  was  a  marriage  celebrated  in  England  (the 
latter  being  a  fact  deemed  important  there,  but  it  would  not  be 
80  in  the  United  States),  held  the  marriage  to  be,  in  England, 
valid.  Said  Cresswell,  J. :  "  Every  nation  has  a  right  [this  is 
what  France  had  done  by  her  laws]  to  impose  on  its  own  sub- 
jects restrictions  and  prohibitions  as  to  entering  into  marriage 
contracts,  either  within  or  without  its  own  territories ;  and,  if  it« 
subjects  sustain  hardships  in  consequence  of  those  restrictions, 
their  own  nation  only  must  bear  the  blame.  But  what  right  has 
one  independent  nation  to  call  upon  any  other  nation  equally 
independent  to  surrender  its  own  laws  in  order  to  give  effect  to 
such  restrictions  and  prohibitions?  .  .  .  The  great  importance  of 
having  some  one  certain  rule  applicable  to  all  cases ;  the  difficulty, 
not  to  say  impossibility,  of  having  any  rule  applicable  to  all  cases 
save  that  the  law  of  the  country  where  a  marriage  is  solemnized 
shall  in  that  country  at  least  decide  whether  it  is  valid  or  invalid ; 
the  absence  of  any  judicial  decision  or  dictum^  or  of  even  any 
opposite  opinion  of  any  writer  of  authority  on  the  law  of  nations, 
—  have  led  us  to  the  conclusion,  that  we  ought  not  to  found  our 
judgment  in  this  case  on  any  other  rule  than  the  law  of  England 
as  prevailing  amongst  English  subjects."  ^  This  case  does  not, 
indeed,  cover  all  the  ground,  and  decide  what  would  have  been 
the  relation  of  the  parties  to  each  other,  if,  after  being  married  in 
England,  they  had  gone  to  Spain  instead  of  returning  to  France ; 
but  no  one  can  doubt,  that,  upon  general  principles  of  jurispru- 
dence, they  would  have  been  held,  in  Spain,  to  be  married  persons. 
Hence,  to  repeat,  — 

§  355.  "When  Valid  in  one  Looality,  valid  OTery^^here.  —  Mar- 
riage, being  thus  a  thing  of  international  law,  prevailing  alike  in 
all  countries,  and  everywhere  an  indispensable  element  in  the 
social  system,  must,  whenever  constituted  in  one  country,  be  ac- 
cepted in  every  other.  In  other  words,  whenever  the  tribunals 
of  any  one  country  hold  parties  to  be  married,  those  of  every 
other  country  must  hold  them  to  be  married  also.  Were  the 
nile  otherwise,  marriage  would  lose  its  protection  under  the  law  of 
nations ;  and  then,  one  country  holding  parties  to  be  married  in 

1  Simonin  v.  Mallac,  2  Swab.  &  T.  67,  v.  De  Barros)  5  P.  D.  04 ;  and  see  the  dit. 

83, 86.    Compare  this  case  with  Sotto-  cussions  of  the  question  in  subeqnenl 

mayor  v.  De  Barros,  in  its  various  stages,  parts  of  tiiis  chapter, 
in  2  P.  D.  81,  3  P.  D.  1,  (nom.  Sottomajer 
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one  way  and  another  in  another  way, — a  man  having  one  lawful 
wife  in  Connecticut,  another  in  New  York,  and  so  on  of  all  the 
States,  and  then  another  wife  in  England  and  another  in 
France,  —  we  should  ha^e  an  international  polygamy,  more 
detestable  than  any  purely  municipal  one  ever  known.  There* 
fore, — 

Valid  where  entered  into.  —  The  general  principle  has  become 
settled,  that,  in  the  absence  of  any  local  statute  compelling  the 
courts  to  violate  a  fundamental  doctrine  of  private  international 
law,  a  marriage  valid  by  the  law  of  the  country  in  which  it  is 
celebrated,  though  the  parties  are  but  transient  persons,  though 
it  would  be  invalid  entered  into '  under  the  same  formalities  in 
the  place  of  their  domicil,  and  even  though  contracted  in  express 
evasion  of  their  own  law,  is  good  everywhere.^ 

§  856.  Doubts,  Bzceptions,  and  Qualifioations  of  Dootrine.  —  This 
doctrine,  in  its  broad  extent,  has  indeed  been  questioned,  not 
only  by  continental  jurists,^  but  by  very  able  English  ju(^es. 
Thus,  Sir  Greorge  Hay  deemed  that  a  mere  transient  going  into  a 
country  one  morning  and  coming  away  the  next,  is  not  sufficient 
to  give  the  local  law  cognizance  of  the  marriage ;  but  that  there 
must  be  a  domicil,  or  an  established  residence.^  Yet  it  is  diffi- 
cult to  see  how  the  local  law  can  withhold  cognizance  from  any 
transaction,  however  transient  the  parties ;  though,  according  to 
late  English  doctrine,^  it  may  give  it  a  dijBPerent  effect  if  the  par- 
ties are  not  domiciled  from  what  it  would  if  they  were.  More- 
over, the  general  proposition,  as  sustained  in  the  earlier  English 
authorities,  has  been  attempted  to  be  weakened  by  the  suggestion, 

1  Stoiy  Confl.  lAws,  §  79-81;  Comp-  Fhillips  v.  Gregg,  10  Watts,  158;  FornshiU 

ton  V.  Bearcroft,  BoL  N.  P.  114,  cited  2  v.  Marray,  1  Bland,  470 ;  Dumaresly  v. 

Hag.  Con.  430.  443,  4  Eng.  £c.  578,  585 ;  Fishly,  8  A.  K.  Mar.  368 ;  Ferg.  ConsiaL 

Scrimshirev.  Scrimshire,  2Hag.  Con.395,  Law,  20,  28»  29;  1   Burge  Col.  &  For. 

4  Eng.  Ec.  602 ;  Herbert  v.  Herbert,  2  Laws,  184,  187 ;  2  Roper  Has.  &  Wife,  bj 

Hag.  Con.  271,  4  Eng.  Ec.  534,  3  Phillim.  Jacob,  496;  Lord  Brougham,  in  Warren- 

58, 1  Eng.  Ec.  363;  Sutton  v,  Warren,  10  der  v.  Warrender,  9  Bligh,  n.  b.  89,  HI ; 

Met.    451 ;    Commonwealth  v.   Hunt,  4  Munro  v.  Saunders,  6  Bligh,  h.  b.  468, 473; 

Cash.  49;  Harrison  v.  The  State,  22  Md.  474 ;  The  SUte  v.  Patterson,  2  Ire.  346; 

468;  Pearson  u.  Pearson,  51  Cal.  120;  Kynnaird  v.  Leslie,  Law  Bep.  1  C.  P. 

Commonwealth  v.  Kenney,  1 20  Mass.  387 ;  389. 
Swift  0.  Kelly,  3  Knapp,  257  ;  Lacon  v.         >  2  Kent  Com.  91. 
Higgins,  3  SUrk.  178 ;  Morgan  v,  McQhee,         *  Harford  v.  Morris,  2  Hag.  Con.  428; 

6  Humph.  13,  and  Wall  v.  Williamson,  8  431,  4  Eng.  Ec.  575,  579.   See  also  the  ze> 

Ala.  48,  also  Boyer  v.  Dively,  58  Misso.  marks  of  Lord  Mansfield  in  Robinson  v, 

510,  where  the  rule  was  held  to  apply  to  Bland,  2  Bur.  1077, 1079. 
marriages  contracted  in  an  Indian  nation ;         *  Sottomayor  v,  De  Barros,  3  P.  D.  L 
Patterson  p.  Gain6s,  6  How.  U.  S.  550; 
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that  Scotland  and  places  beyond  the  seas  are  excepted  from  Lord 
Hardwicke's  English  marriage  act;^  and,  therefore,  that  mar- 
riages in  Scotland  and  beyond  the  seas,  good  by  the  local  law, 
were,  while  this  act  was  in  operation,  good  by  force  of  the  excep- 
tive clause  in  it.^  Still,  whatever  doubts  may  have  arisen  on  the 
subject,  the  doctrine  in  its  broad  terms  is  established,  without 
great  qualifications,  in  England  and  our  States.^  It  covers  the 
forms  by  which  the  marriage  is  contracted ;  but  there  are  differ- 
ences, to  be  explained  under  the  next  sub-title,  as  to  its  applica- 
tion to  the  capacity  of  the  parties  to  intermarry.^ 

§  857.  Exparmon  of  the  Foregoing  Views^  in  the  Light  chiefly 
of  Juridical  Reason :  — 

Am  thougb  aU  NationB  imder  one  Govftmment.  —  If  this  question 
were  not  of  the  very  highest  importance  in  the  law,  we  might 
here  conclude  the  present  sub-title  and  proceed,  in  the  next,  to 
the  minor  distinctions.  As  it  is,  let  us  take  a  still  wider  survey 
of  the  general  doctrine.  Clearly,  if  all  the  world  were  under  one 
government,  the  doctrine  must  and  would  be,  in  all  its  particulars 
and  circumstances,  without  any  exception  or  qualification,  what 
in  general  terms  it  has  thus  been  stated  as  being.  To  hold,  on 
that  supposition,  a  marriage  to  be  good  in  some  localities  and  ill  in 
others,  would  degrade  this  institution  from  its  high  place  of  uni- 
versal and  equal  regard,  into  a  mere  local  robber  of  rights  upon 
the  great  highway  of  life.  Therefore,  though  there  are  many 
governments,  since  marriage  is  common  to  all,  pertaining  to  the 
one  law  which  pervades  all  nations,  the  result  ought  not  to  be 
different.  And  where  there  is  a  departure  from  this  condition  of 
things,  it  is  through  the  fault  of  one  or  the  other  of  the  two 
powers  between  whose  laws  the  conflict  exists.  Where  the 
statutes  are  in  unyielding  terms,  not  admitting  of  construction, 
the  blame  lies  upon  the  legislature ;  where  they  are  not,  it  is 
upon  the  courts.*    Hence,  — 


1  26  Geo.  2,  c  38.  This  statute,  atter 
making  certain  regulations,  the  non-com- 
pliance with  most  of  which  renders  the 
marriage  yoid,  adds,  in  §  18,  **  That  noth- 
ing in  this  act  contained  shall  extend  to 
that  part  of  Great  Britain  called  Scot- 
land, .  .  .  nor  to  anj  marriages  solem- 
nized beyond  the  seas."  The  present  Eng- 
lish marriage  act  dififers  from  this  in  the 
respect  now  under  consideration.    See 


Brook  V.  Brook,  8  Smale  &  G.  481 ;  s.  o. 
on  appeal,  9  H.  L.  Gas.  193. 

'  Harford  v.  Morris,  supra;  1  Burge 
Col.  &  For.  Laws,  192. 

'  See  the  cases  cited  in  the  note  to  the 
last  §,  and  particularly  Compton  v.  Bear* 
orof t ;  Story  Confl.  Laws,  §  123  a. 

*  1  Burge  Col.  &  For.  Laws,  188, 199. 

«  Ante,  §  350,  2d  prop. 
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^  §  858.  Adjadioatloiis  to  avoid  Conflict.  —  The  adjudications  in 
each  country  should  be  such  as,  if  followed  in  all,  would  result  in 
no  conflict.  Now,  from  the  principle  that  it  is  for  each  govern- 
ment to  control  all  persons  and  things  within  its  territorial  lim- 
its,^ it  results  that  no  government  can  require  or  expect  another 
to  adopt  its  peculiar  internal  policy  when  regulating  the  institu- 
tion of  marriage  for  its  own  people  within  its  own  territory. 
Therefore,  as  the  circumstances  of  nations  and  opinions  differ, 
the  laws  of  marriage,  as  to  what  is  domestic  in  this  institution  of 
international  law,  will,  in  different  countries,  diverge  more  or 
less  from  one  another ;  consequently,  assuming  such  divergence 
to  exist,  no  country  should  so  frame  its  laws,  and  no  court  should 
so  construe  them  unless  absolute  necessity  compels,  as,  if  all  did 
likewise,  would  leave  any  conflicts.  For  example,  if  England 
holds,  that,  wheu  two  transient  French  people  are  in  England 
married  according  to  a  form  which  would  be  good  were  they 
domiciled  subjects,  the  marriage  will  be  ever  afterward  valid  in 
England,  though  it  was  null  by  the  French  law,  —  as  we  have 
seen  she  does,^  —  then  should  she  hold  also,  that  when,  in  like 
manner,  two  transient  English  people  are  in  France  married  in  a 
way  to  make  them,  on  the  like  rule,  indissoluble  husband  and 
wife  in  France,  the  mariiage  is  indissoluble  in  England ;  though 
it  was,  in  France,  celebrated  in  a  manner  which  the  general  Eng- 
lish law  would  not  permit  to  be  adequate.  Or,  on  the  other 
hand,  if  England  rejects  a  particular  kind  of  foreign  marriage 
between  its  domiciled  subjects,  as  violating  English  law,  though 
good  by  the  general  law  where  celebrated,  she  should  also  hold 
the  like  sort  of  marriages  between  transient  foreigners,  if  invalid 
by  the  law  of  their  domicil,  to  be  equally  null  in  England,  though 
they  would  be  good  were  the  parties  English.  This,  of  late,  she 
has  done.^ 

§  859.  "Why  Lex  Loci  Contraotua  should  e;overn.  —  But  is  it  cor- 
rect in  legal  doctrine,  that,  when  parties  are  travelling  in  a  coun 
try,  not  permanently  domiciled  there,  they  should  be  permitted 
to  marry  in  a  way  contrary  to  the  provisions  of  the  law  of  their 
domicil  ?  In  other  words,  must  every  government,  before  allow- 
ing a  maiTiage  to  take  place  within  its  territorial  limits,  cause 
inquiry  to  be  made  whether  the  parties  are  bona  fide  domiciled 
citizens,  and,  if  in  a  particular  instance  they  are  found  not  to  be, 

^  Ante,  §  860.  >  Ante,  §  354.  *  Sottomayor  v,  De  Bairos,  8  P.  D.  L 
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forbid  the  banns,  or  postpone  them  till  a  commission  has  been 
sent  abroad  to  take  testimony,  and  it  is  thereby  ascertained  that 
the  law  of  their  domicil  permits  them  to  marry,  and  to  marry  in 
the  particular  way  proposed  ?  And  if,  in  any  instance,  the  gov- 
ernment finds  it  has  been  deceived,  and  the  two  married  peraons 
did,  in  fact,  at  the  time  of  the  marriage,  entertain  a  secret  pur- 
pose to  return  to  their  former  residence,  thereby  proving  that 
they  were  not  domiciled  where  they  were  married,  must  then  the 
government  hold  the  marriage  void,  and  proceed  against  them 
criminally  for  fornication  ?  There  is  believed  to  be  no  country 
whose  laws  provide  for  this  sort  of  inquiry  in  advance  of  mar- 
riage. Then,  if  parties  do  marry,  without  instituting  an  inquiry 
for  which  the  laws  make  no  provision,  and  the  marriage  is  valid 
by  the  general  laws  under  which  it  was  celebrated,  is  the  court 
to  take  up  the  case  at  this  stage,  and,  finding  the  parties  not  to 
have  been  domiciled,  and  finding  that  their  marriage  would  not 
be  good  had  it  been  celebrated  in  their  own  country,  pronounce 
it,  therefore,  to  be,  contrary  to  what  is  written  in  the  statutes, 
void?  There  is  a  late  English  case  in  which  exactly  this  was 
done.^  It  is  contrary  to  old  ideas  of  the  supremacy  of  English 
law  on  English  soil.  No  American  court  has  ever  yet  permitted 
any  classes  of  foreigners,  except  sovereigns  and  their  diplomatic 
agents  and  attendants,^  to  be  thus  exempt  from  subjection  to  our 
laws  on  American  soil.* 

§  360.  The  Result.  —  These  processes  of  reasoning,  it  is  sub- 
mitted, conduct  us  again,  by  other  steps,  to  the  conclusion  fir[?t 
drawn  ;  namely,  that  each  government  ought  to  accept  of  all 
marriages  celebrated  within  the  territorial  limits  of  other  govern- 
ments, whether  such  as  itself  approves  or  not,  and  whether 
between  its  own  citizens  transiently  there,  or  between  others,  as 
good  and  lawful.  There  is  no  ground  but  this  on  which  conflicts 
can  be  avoided.  Otherwise  we  have  the  unseemly  spectacle  of 
the  same  persons  differently  mated  in  marriage  in  different  coun- 
tries, —  a  spectacle  abhorrent  to  the  natural  feelings  of  purt 
minds,  and  corrupting  to  all.     Again,  — 

§  361.  Other  ReaBons — (Courtesy  —  Demcuids  of  Justice). — 
The  books  contain  some  other  reasons,  or  other  forms  of  stating 
the  foregoing  ones.     Thus,  the  doctrine  has  been  referred  to  the 

1  Sottomayor  v.  De  Barros,  8  P.  D.  L  *  See  also  post,  §  373  a. 

'  1  Bishop  Crim.  Law,  §  124  et  acq. 
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.  general  one,  that  the  validity  of  a  contract  is  to  be  determined  by 
the  law  of  the  locality  in  which  it  is  made.^  **  Some  writers," 
observes  Dr.  Radcli£F,  '*  say  that  such  rule  rests  on  the  courtesy 
of  nations  ;  but  Lord  Brougham^  says,  it  may  be  laid  down 
with  more  appearance  of  truth  that  it  is  ex  debito  Jtistitice^  the 
parties  agreeing  to  have  the  contract  formed,  and  its  validity  de- 
termined, according  to  that  law.^  And  that  this  is  the  true  prin- 
ciple, I  must  refer  to  the  cases  cited,^  and  principally  to  Scrimshire 
t^.  Scrimshire,  and  Sir  Edward  Simpson's  luminous  judgment  in 
that  case,  and  to  Ilderton  t;.  Ilderton,^  and  to  Huberus.  That 
rule  is  eminently  calculated  to  prevent  uncertainty  and  confu- 
sion, and  is  generally  established  among  the  Christian  nations  of 
Europe,  in  order  to  avoid  the  ill  consequences  that  would  ensue 
if  countries  did  not  observe  the  laws  of  each  other  in  questions  of 
marriage."  * 

§  862.  JusUoft  and  Comity,  oontinaed.  —  In  some  Massachusetts 
cases,  Parker,  C.  J.,  remarked,  that  comity  would  not  be  offended 
by  declaring  null  a  contract  made  in  violation  of  the  laws  of  the 
State  in  which  the  parties  live  ;  "^  so  that  the  principle  in  marriage 
is  not  necessarily  applicable  to  contracts  of  a  different  nature,  — 
usurious,  gaming,  or  others,  —  unlawful  by  statutes  or  by  the 
common  law.  Comity  does  not  require  a  government  to  protect 
its  subjects  in  evading  its  laws,  by  incurring  abroad  obligations 
which  they  could  not  at  home.  But  the  rule,  he  considered,  rests, 
both  in  England  and  in  this  country,  on  the  extreme  danger  of 

1  Ferg.  Consist.  Law,  2S,  29;  Fojnter  Con.    64,   4   Eng.  Ec.  485;   Ruding  o. 

Kar.  &  Div.  278.  Smith,  2  Hag.  Con.  871,  4  Eng.  Ec.  651 ; 

3  In  Warrender  v.  Wairender,  2  CI.  &  Middleton  v.  Janverin,  2  Hag.  Con.  487, 

F.  488,  529,  530.    In  a  Scotch  case,  Mr.  4  Eng.  Ec.  582 ;  Harford  v.  Morris,  2  Hag. 

Commissary  Ross  observed,  of  the  rule  Con.  423,  4  Eng.  Ec.  575 ;   Scrimshire  v. 

that  the  lex  loci  contractus  governs  in  re-  Scrimshire,  2  Hag.  Con.  395,  4  Eng.  £c 

■pect  to  the  validity  of  contracts :  "  This  502. 

is  merely  a  proceeding  in  execution  of  the  ^  Uderton  o.  Uderton,  2  H.  Bl.  145. 
will  of  the  parties,  and  not  in  the  least  a  ^  Steele  v.  Braddell,  Milward,  1,  20. 
recognition  of  the  authority  of  a  foreign         7  it  has  been  with  great  weight  of 

law."    Ferg.  360,  3  Eng.  Ec.  480.  reasoning  denied,  that  comity  is  the  true 

*  Lord  Brougham's  argument,  thus  principle  on  whicti  generally  a  contract, 
referred  to,  seems  to  be,  that,  the  essence  made  in  one  country,  is  enforced  in  an- 
of  marriage  being  consent,  it  eziats  other  according  to  the  laws  of  the  former ; 
wherever  the  consent  does.  But  consent  although  the  doctrine  is  usually  expressed 
is  proved  when,  and  only  when,  it  is  ex-  in  this  way.  Lord  Brougham  in  War- 
pressed  in  the  forms  recognized  by  the  render  v,  Warrender,  2  CI.  &  F.  488,  9 
law  of  the  place  where  mutually  given«  Bligh,  89;  Story  Confl.  Laws,  §  226  e, 
And  see  post,  §  366.  note. 

*  Dalrymple  v.  Dalrymple,   2    Hag. 
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vacating  a  marriage  valid  where  it  is  soletnnized ;  thus  bastard- 
izing innocent  children,  and  committing  an  outrage  on  the  public 
morals.^    Again,  — 

§  866.^  ContiBtiftd.  —  Since  marriage  is  but  an  expression  of 
a  law  of  nature,^  all  persons  should  be  permitted  to  enter  into  it 
at  whatever  time  and  place  they  choose.  Then,  as  said  by  Lord 
Biiougham,  in  the  case  referred  to  by  Dr.  Radcliflf,*  the  question 
is,  "  Did  the  parties  intend  to  contract  marriage  ?  And  if  they 
did  that  which  in  the  place  they  were  in  is  deemed  a  marriage, 
they  cannot  reasonably,  or  sensibly,  or  safely,  be  considered  oth- 
erwise than  as  intending  a  marriage  contract.  The  laws  of  each 
nation  lay  down  the  forms  and  solemnities,  a  compliance  with 
which  shall  be  deemed  the  only  criterion  of  the  intention  to  enter 
into  the  contract.  If  those  laws  annex  certain  disqualifications 
to  parties  circumstanced  in  a  particular  way,  or  if  they  impose 
certain  conditions  precedent  on  certain  parties,  this  falls  exactly 
within  the  same  rule ;  for  the  presumption  of  law  is  in  the  one 
case,  that  the  parties  are  absolutely  incapable  of  the  consent  re- 
quired to  make  the  contract,  and  in  the  other  case,  that  they  are 
incapable  until  they  have  complied  with  the  conditions  im« 
posed."  *    Therefore,  — 

§  367.  In  what  Sense  Foreign  Xiaw  in  Force  here.  —  The  ground 
on  which  the  validity  of  a  foreign  marriage  is  triable  by  the 
foreign  law,  is  not  that  such  law  has,  propria  vigore^  any  force  in 
the  domestic  forum.  A  marriage,  claimed  to  exist  or  not  in  a 
particular  country,  in  whose  tribunals  it  is  drawn  in  question, 
must  be  judged  of  by  the  law  there  prevailing ;  and,  if  it  was 
celebrated  abroad,  whether  between  persons  domiciled  at  the 
place  of  celebration,  or  between  subjects  of  the  government  under 
which  it  is  being  tried,  it  is  still  within  the  rule  requiring  every 
court  to  determine  all  questions  before  it*  by  its  own  law.  In  the 
words  of  Lord  Stowell  in  the  Dalrymple  case,  the  question  of  the 
parties'  marriage,  '^  being  entertained  in  an  English  court,  must 
be  adjudicated  according  to  the  principles  of  English  law  appli- 
cable to  such  a  case.     But,"  he  continued,  '^  the  only  principle 

1  Putnam  r.  Putnam,  8  Kck.  483;         •  Ante,  §1,19,  20. 
Medwaj  v.  Needham,  16  Mass.  157.    See         *  Ante,  §  361. 

also  2  Kent  Com.  92 ;  Foynter   Mar.  &         *  Warrender  v,  Warrender,  2  CL  &  I*. 

Div.  287 ;  Story  Confl.  Laws,  §  124.  488, 630,  531. 

s  §  363-365,  omitted  from  this  edition. 
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applicable  to  such  a  case,  by  the  law  of  England,  is,  that  the 
validity  of  Miss  Gordon's  marriage  rights  must  be  tried  by  refer- 
ence to  the  law  of  the  country  where,  if  they  exist  at  all,  they 
had  their  origin.  Having  furnished  this  principle,  the  law  of 
England  withdraws  altogether,  and  leaves  the  legal  question  to 
the  exclusive  judgment  of  the  law  of  Scotland."  ^    Still,  — 

§  368.  Extending  Marriage  Law  over  Subjects  abroad.  —  As  al- 
ready seen,^  no  rule  of  international  law  forbids  a  government  to 
regulate,  as  it  chooses,  the  conduct  of  its  subjects  abroad,^  though 
it  cannot  go  to  the  extent  therein  of  interfering  with  the  rights 
of  the  people  of  other  countries.  Therefore  the  marriage  statutes 
may,  by  express  terms,  be  made  to  control  the  citizens  of  the 
country  wherever  they  are.  However  unwise,  or  practically  dis- 
turbing to  marriage  as  an  international  institution  this  maj"  be,  it 
can  be  done.  "  Every  State,"  says  Burge,  "  retains  the  power  of 
making  a  law  requiring  its  own  subjects  to  conform  to  it,  in 
whatever  country  they  may  reside.  It  may,  therefore,  by  its 
marriage  law,  expressly  enjoin  that  the  marriage  of  its  subjects 
shall  be  preceded  or  accompanied  by  certain  ceremonies,  which 
are  capable  of  being  performed  in  whatever  country  the  marriage 
is  celebrated ;  and  it  may  declare  that,  unless  those  ceremonies 
are  performed,  the  marriage  shall  be  void."  And  he  mentions 
Holland  and  France,  whose  respective  governments  have  estab- 
lished rules  concerning  the  marriages  of  their  subjects  abroad.* 

§  369.  "With  na.  —  The  author  is  not  aware  that  in  any  of  our 
States  is  this  right  carried  to  the  extent  just  mentioned.  But 
something  short  of  this  is  done  in  some  of  them  ;  as,  in  Massa- 
chusetts, it  is  enacted,  reversing  what  had  been  held  by  the 
courts,*  that,  "when  any  peraons  resident  in  this  State  shall 
undertake  to  contract  a  marriage  contrary  to  the  [provisions  of 
the  statute],  and  shall,  in  order  to  evade  these  provisions,  and 
with  an  intention  of  returning  to  reside  in  this  State,  go  into 
another  State  or  country,  and  there  have  their  marriage  sol- 

1  Dahymple   v,  Dalrymple,  2    Hag.  v,  Vanvlissengen,  9  Hare,  415,  425 ;  post, 

Con.  64, 68, 4  Eng.  Ec.  485,  487,  Holroyd,  §  421. 
J. ;  in  Birtwhistle  i;.  VardiU,  5  B.  &  C.  438,         ^  Ante,  §  850. 
454.    And  see  the  observations  of  Sir         *  1  Bishop  Crim.  Law,  §  100-123. 
Herbert  Jenner  Fust  in  Connelly  v.  Con-         ^  1  Burge  Col.  &  For.  Laws,  106.  And 

nelly,  2  Rob.  Ec.  201,  248  et  seq.,  2  Eng.  see,  as  to  France,  Simonin  v.  Mallac,  2 

L.  &  Eq.  570, 574 ;  and  of  Sir  E.  Simpson,  Swab.  &  T.  67 ;  Scrimshlre  v,  Scrimshlrek 

in  Scrimshire  v.  Scrimshire,  2  Hag.  Con.  2  Hag.  Con.  305,  4  Eng.  Ec.  562. 
895,  4  Eng.  Ec  562.    And  see  Caldwell         ^  Post,  §  87L 
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emnized,  and  shall  afterwards  return  and  reside  here,  such  mar« 
riage  shall  be  deemed  void  in  this  State."  ^ 

§  870.  General  Stimmary.  —  The  result  is,  that,  for  the  peace  of 
the  world,  for  the  prosperity  of  its  respective  communities,  for 
the  well-being  of  families,  for  virtue  in  social  life,  for  good  morals, 
for  religion,  for  every  thing  held  dear  by  the  race  of  man  in  com- 
mon, it  is  necessary  there  should  be  one  universal  rule  whereby 
to  determine  whether  parties  are  to  be  regarded  as  married  or 
not ;  and  that  the  only  practicable  rule  is,  to  refer  this  question 
to  the  law  of  the  country  wherein  they  exchange  the  mutual  con- 
sent to  be  husband  and  wife  ;  which  consent  alone  is,  by  the  law 
of  nature,  a  perfect  marriage.  If,  in  such  country,  they  are 
deemed  to  be  married,  the  tribunals  of  every  other  must  hold 
them  to  be  so  likewise,  or  no  end  can  be  predicted  to  the  confu- 
sion which  will  ensue.  And,  as  a  general  proposition,  '^  all  nations 
have,"  in  the  language  of  Sir  Edward  Simpson,  "  consented,  or 
must  be  presumed  to  consent,  for  the  common  benefit  and  ad- 
vantage, that  marriages  should  be  good  or  not,  according  to  the 
laws  of  the  country  where  they  are  made.  By  observing  this 
law,  no  inconvenience  can  arise."  ^  Though,  as  general  doc- 
trine, this  is  so  both  in  England  and  in  the  United  States,  there 
are  everywhere  acknowledged  to  be  limits  to  the  doctrine  ;  what 
they  are,  and  how  the  general  doctrine  is  applied,  we  shall  see 
under  our  next  sub-title. 

II.    That  a  Marriage  good  wf^re  celebrated  is  good  everywhere. 

§  871.  Already,  —  in  the  foregoing  sub-title,  we  have  seen  on 
what  reasons  this  proposition  rests,  and  by  what  authorities  it  is 
sustained. 

Here  —  we  are  to  inquire  more  particularly  after  its  limits  and 
its  exceptions.  To  begin  with  illustrations  of  the  better  doctrine, 
as  to  which,  we  shall  see,  there  are  some  diversities  of  opinion,  — - 

Forbidden  to  Marry.  —  Where  a  man  and  woman,  domiciled  in 
Massachusetts,  in  which  State  the  former  had  been  divorced  for 

1  R.  S.  c.  76,  §  6,  re^nactcd  Gen.  Stats.         >  Scrimshire  v,  Scrimshire,  2  Hag.  Con. 
c.  106,  §  6.    For  the  interpretaUon  of  this     S96,  417,  4  Eng.  Ec.  662,  672 ;  and  see  the 
statute,  see  Commonwealth  v.  Hunt,  4    entire  opinion  of  this  able  judge. 
Cash.  49 ;  Commonwealth  v.  Lane,  113 
Mass.  468. 

817 


§372 


MARRTAaB  IMPEEFBCTLT  CONSTITUTED.'    [BOOX  HI, 


his  adultery,  and  a  statute  disqualified  him  as  the  guilty  party  in 
the  divorce  to  marry  again,^  went,  to  evade  this  provision,  into 
Connecticut,  and  were  there  married  and  immediately  returned 
to  Massachusetts,  the  marriage  was  held  in  the  latter  State  to  be 
good.*    Again,  — 

White  Person  and  Negro.  —  Where,  prior  to  a  legislative  act 
changing  the  rule,^  parties  whom  a  statute  made  incapable  of  inter* 
marrying,  because  of  one  of  them  being  a  white  person  and  the 
other  a  negi-o,  went,  to  evade  the  statute,  into  Rhode  Island,  in 
which  State  such  connections  were  allowed,  and  there  married 
and  immediately  returned,  —  the  marriage,  being  good  in  Rhode 
Island,  was  adjudged  good  in  Massachusetts.^    Once  more,  — 

Nephew  and  XTncle's  "Widow.  —  In  Kentucky,  the  law  of  which 
State  rendered  a  nephew  and  his  uncle's  widow  incompetent  to 
intermarry,^  such  parties,  domiciled  there,  having  gone  into  Ten* 
nessee  where  no  such  inhibition  prevails^  and  intermarried  and 
then  returned,  were,  by  the  court  of  their  domicil,  adjudged  to 
be  lawful  husband  and  wife.® 

§  372.  Polygamons  MaxTia^e.  —  Some  have  looked  upon  Dr. 
Lushington's  decision  in  Conway  v.  Beazley  as  antagonistic  to 
the  foregoing  cases.  The  reporter's  head-note  makes  it  so;  it 
being,  that  "  the  lex  loci  contractus^  as  to  marriage,  will  not  pre- 
vail where  either  of  the  parties  is  under  a  legal  incapacity  by  the 
law  of  the  domicil."  By  the  case  itself,  simply  a  Scotch  divorce 
of  English  parties,  domiciled  in  England  both  at  the  times  of  their 
marriage  and  of  their  divorce,  was  adjudged  void ;  and,  as  a  neces- 
sary consequence,  so  also  was  a  second  marriage  in  Scotland  of 
one  of  them ;  though  probably  the  Scotch  courts  would  have  held 
the  divorce  valid,  and  the  marriage  therefore  good.^  In  no  coun- 
try where  polygamy  is  not  tolerated,  will  a  second  marriage  of  a 
man  who  has  an  undivorced  wife  living  be  upheld ;  and,  if  a  tri- 
bunal is  compelled,  by  the  principles  of  law  governing  it,  to  hold 
a  divorce  void,  it  must  deem  a  second  marriage  of  either  of  the 


1  Ante,  §  804  et  seq. 

3  Putnam  v.  Putnam,  8  Pick.  433; 
Cambridge  v.  Lexington,  1  Pick.  506.  And 
Bee  Commonwealth  v.  Lane,  113  Mass. 
458.  For  differing  views,  see  post,  §  374 ; 
Vol.  II.  §  698-703.  This  rule  has  been  since 
modified  in  Massachusetts  by  statute. 
Ante,  §  369. 

•  Ante,  §  369. 
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^  Medway  i;.  Needham,  16  Mass.  157. 
In  some  of  our  States  this  is  now  held 
otherwise,  post,  §  375. 

»  Ante,  §  314,  316,  319. 

•  Stevenson  v.  Gray,  17  B.  Monr.  193. 

7  Conway  v.  Beazley,  3  Hag.  £c.  639, 
6  £ng.  £c.  242.  See,  as  sustaining  this 
view.  In  re  Wilson's  Trusts,  Law  Be  1 
Eq.  247,  257, 258. 
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parties  to  be  yoid  also,  whether  celebrated  at  home  or  abroad.^ 
International  law  protects  marriage  as  practised  in  Christian  coun- 
tries, not  polygamy. 

§  878.  Brasion  of  Law  of  DomioiL  —  Surge  appears  to  regard 
Conway  v.  Beazley  as  in  conflict  with  the  foregoing  Massachusetts 
cases ;  and  he  deems  it  ^^  the  more  sound  decision."  He  maintains, 
that  the  rule  of  the  lex  loci  should  not  be  carried  so  far  as  to  make 
valid  the  marriage  of  one  who  retains  his  domicil  in  the  country 
where  the  prohibitory  law  prevails,  and  resorts  to  the  other  coun- 
try for  the  single  purpose  of  evading  the  law  of  his  own.  Herein 
he  is  sustained  by  Huber,  perhaps  also  by  some  other  continental 
jurists,  and  countenanced  by  the  case  of  Harford  v.  Morris ;  ^  but, 
the  case  of  Conway  v.  Beazley  failing  him,  he  is  substantially  with- 
out  support  for  so  broad  a  proposition  in  any  English  or  American 
adjudication ;  ^  though,  since  he  wrote,  there  have  been  in  both 
countries  decisions  upholding  his  claim  in  part.  Indeed,  on  the 
point  of  common-law  authority,  he  merely  contends  that  the  Eng- 
lish cases  may  be  explained  away  by  the  view,  before  alluded  to,^ 
of  the  marriage  act.*  Story  considers,  that,  whether  the  argument 
drawn  from  the  English  marriage  act  is  tenable  or  not,  the  oppo- 
site doctrine  to  Burgees  clearly  governed  the  adjudication  in 
Compton  V.  Bearcroft ;  and  that  the  question  is  settled,  in  the 
way  above  indicated,  both  in  England  and  America.^  Of  the 
same  opinion  is  Eent.^ 

§  878  a.  XTnoertain  and  later.  —  In  later  times,  alike  in  England 
and  in  our  own  country,  popular  agitations  and  the  passions  ex- 
cited thereby  have,  the  author  does  not  say  improperly,^  so  far 
wrought  their  consequences  in  the  statutes  and  on  the  bench  as 
to  cause  a  diversion,  it  is  yet  uncertain  to  what  extent,  of  the  course 


^  Stoiy  Confl.  Laws,  §  114;  Burge 
Col.  ft  For.  Laws,  188;  Lord  Brougham, 
in  Warrender  v.  Warrender,  9  Bligh,  89, 
112,  2  CI.  &  F.  488,  632.  An  Alabama 
case  intimates,  that  perhaps  polygamous 
marriages  contracted  in  a  country  allow- 
ing polygamy  would,  in  a  Christian 
country,  be  deemed  good  on  collateral 
proceedings.  "A  parallel  case,"  add 
the  court,  "  to  a  Turkish  or  other  mar^ 
riage  in  an  infidel  country,  will  probably 
be  found  among  all  our  savage  tribes; 
but  can  it  be  possible  that  the  children 
must  be  illegitimate,  if  bom  of  the  second 
or  other  succeeding  wife  1 ''    Wall  v,  Wil- 


liamson, 8  Ala.  48,  61.    See  ante,  §  221* 
220. 

*  Harford  v.  Morris,  2  Hag.  Con.  428; 
4  Eng.  £c.  676 ;  ante,  §  366. 

*  As  illustrative,  where  the  status  was 
slavery  or  freedom,  see  Blackmore  v.  Phill, 
7  Terg.  462. 

«  Ante,  §  866. 

*  1  Burge  Coi.  ft  For.  Laws,  190, 192, 
194,200. 

«  Story  Confl.  Laws,  8d  ed.  §  128  c^ 
note.    See  Wadd.  Dig.  236,  note. 
7  2  Kent  Com.  92. 

*  1  Bishop  Crim.  Law,  §  42. 
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of  judicial  decision  on  this  subject  from  its  former  channel.  If 
we  follow  the  mere  language  of  some  of  the  late  cases,  in  England  * 
and  in  a  part  of  our  States,^  not  all,^  it  will  instruct  us,  that,  while 
the  marriage  of  parties  abroad  will  be  held  good  in  the  courts  of 
their  domicii  if  entered  into  in  forms  made  adequate  by  the  law 
of  the  place  of  celebration,  though  the  same  forms  would  not  have 
sufficed  at  home ;  yet,  if  the  law  of  the  domicii  disqualified  them 
to  intermarry,  it  will  not  be  deemed  valid  there,  however  it  may 
be  at  the  place  of  its  celebration.  But,  when  we  come  to  the 
application  of  this  doctrine,  we  see  that,  for  example,  — 

Difference  between  Consent  of  Parents  and  Pope.  —  By  the  Eng- 
lish decisions,  the  consent  of  parents  pertains  to  mere  form ;  so 
that,  where  it  is  withheld,  a  marriage  abroad  will  be  valid  at 
home,  though  if  it  was  celebrated  at  home  it  would  be  void.* 
But  the  consent  of  the  pope,  when  required  to  make  a  marriage 
good,  is  different ;  if  he  does  not  give  it,  the  marriage  abroad  will 
be  void,  though  valid  by  the  general  law  of  the  place  of  its  sol- 
emnization.^ Yet  if  one  of  the  parties  is  domiciled  at  such  place, 
it  will  be  good.®    Again,  — 

Void  at  Place  of  Celebration.  —  As  already  observed,^  the  Eng- 
lish court  in  one  instance  permitted  itself  to  listen  to  the  objec- 
tion, that,  while  the  English  marriage  was  good  by  the  general 
law  of  England,  the  parties  to  it  were  forbidden  to  intermarry  by 
the  law  of  a  foreign  country  where  they  were  alleged  to  be  domi- 
ciled ;  and  laid  down  the  doctrine,  that,  this  being  so,  the  mar- 
riage must  be  adjudged  void  in  England.^  The  decision  was  in 
the  Court  of  Appeals ;  yet,  when  we  consider  its  consequences, 
we  cannot  well  conjecture  whether  or  not  it  will  be  hereafter 
followed  at  home,  and  whether  the  principle  governing  it  will  be 
adopted  in  any  of  our  States.  If  it  is  followed,  then,  when  a 
husband  or  wife  dies,  leaving  children,  it  will  be  competent  for 
collateral  heirs  to  bastardize  them  and  strip  them  of  their  inheri- 
tance, by  setting  up,  that,  though  the  parents  had  married  on  the 
spot  where  they  lived  and  the  death  took  place,  they  came  from 
another  State  in  which  the  maniage  would  not  have  been  allowed, 

1  Brook  V.  Brook,  9  H.  L.  Cas.  193.  *  Sottomayor  v.  De  Barros,  8  P.  D.  1. 

*  Kinney  v.  Commonwealth,  80  Grat.  ^  lb. ;  and  a.  o.  at  a  later  stage,  5  P.  D. 
668 ;  The  State  v.  Kennedy,  76  N.  C.  261.     91 

>  Commonwealth  v.  Lane,  118  Mass.         ^  Ante,  §  869. 
468.  *  Sottomayor  v.  De  Barros,  3  P.  D.  L 

«  Simonin  v.  Mallac,  2  Swab.  &  T  67; 
ante,  §  864. 
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and  the  resolution  to  remain  was  not  completely  formed  until  the 
marriage  ceremony  was  ended.  Nor  could  there  be  any  contro- 
versy, as  to  any  domestic  marriage,  into  which  this  question  of 
foreign  law  and  domicil  might  not  enter.  So  that  no  State  could 
be  governed  in  its  marriages  by  its  own  laws ;  but  each  would 
be  under  bondage  to  the  marriage  laws  of  all  Christendom. 
Now,  if  this  is  truly  the  modern  doctrine,  it  puts  an  end  to  the 
supposed  exceptions  to  the  rule  that  a  marriage  good  where 
celebrated  is  so  also  everywhere  else.  The  marriage  which  is 
not  good  at  the  parties*  home  was  not  good  where  it  was  solem- 
nized. 

§  874.  Prohibitoiy  Laws  —  (PoUowing  Divorce).  —  In  reason, 
laws  prohibitory  of  particular  marriages  are,  when  declaratory  of 
the  mere  policy  of  the  State  enacting  them,  and  not  in  accord 
with  the  universal  sentiment  and  practice  of  Christendom,  local 
in  their  nature,  having  in  international  jurisprudence  no  force 
beyond  the  territorial  limits  of  their  own  State.  Therefore,  when 
a  State  prohibits  marriage  to  a  divorced  party,  the  prohibition 
does  not,  we  have  seen,  bind  the  party  in  another  State  ;  accord- 
ing, at  least,  to  the  prevailing  American  doctrine.^  This,  indeed, 
has  been  denied  in  a  case  or  two  wherein  the  reasons  and  author 
ities  were  not  before  the  court ;  as,  in  North  Carolina,  where  the 
judge  did  not  duly  take  into  the  account  the  effect  of  the  divorce, 
but  observed  that,  "  joro  hac  vice^  the  first  marriage  is  still  subsist- 
ing." ^  So  that,  in  spite  of  some  passages  in  the  opinion,  this  case 
appears  not»necessarily  to  have  proceeded  on  adverse  views  of  the 
conflict  of  laws. 

§  875.  Natural  Law  and  Domestio  Policy.  —  The  law  of  nations 
embraces  only  that  wherein  all  Christendom  concurs.  Now,  nat- 
ural law  prevails  everywhere ;  and,  in  the  main,  the  people  of  all 
countries  agree  as  to  what  it  is.  Hence  a  marriage  which  all  con- 
sent to  be  contrary  to  the  law  of  nature  will  be  nowhere  protected 
under  international  law,  wherever  celebrated  and  wherever  the 
parties  were  domiciled.®  A  marriage  which  by  opinion  in  some 
countries  violates  natural  law  and  by  opinion  in  other  countries 

1  Ante,  §  371 ;   Vol.  II.  §  698-703 ;  «  Williams  r.  Gates,  6  Ire.  636.    And 

Dickson  v,  Dickson,  1  Terg.  110;  Fuller  see  Marshall  v,  Marshall,  4  Thonip.  &  C. 

V.  FuUer,  40  Ala.  301 ;  lieedv.  Hudson,  449;  Van  Storch  v.  Griffin,  21  Smith,  Pa. 

13  Ala.  670 ;  Commonwealth  v.  Lane,  113  240.    Compare  this  with  ante,  §  287  a. 

Mass.  468 ;  Ponsf ord  i;.  Johnson,  2  Blatch.  >  Post,  §  37d. 
61. 
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does  not,  is  not  within  this  rule.  Still,  as  we  have  seen,^  it  ia 
competent  for  a  legislature  to  prescribe  to  the  courts  a  different 
test  of  its  own.  And  there  is  alike  some  reason  and  some  author* 
ity  for  saying,  that  strong  implication  in  the  statutes,  combined 
with  a  strong  and  well-known  public  opinion,  in  the  one  country, 
should  be  accepted  by  its  tribunals  as  a  legislative  direction  to 
them.     Thus,  — 

Blacks  and  TTThites.  —  How  far,  or  whether  at  all,  a  mixing  of 
the  blood  of  different  races  of  men  violates  natural  law,  is  a  ques- 
tion  on  which  opinions  differ.  But  recent  agitations  in  our  coun* 
try  have  created,  in  some  of  the  States,  a  sharp  and  unyielding 
public  sentiment  against  the  mingling  of  black  blood  and  white, 
when  done  in  the  way  of  lawful  marriage.  Not  all  Christendom 
concurs  in  this ;  hence,  as  we  have  seen,^  the  marriage  of  a  black 
person  and  a  white  is,  under  the  law  of  nations,  valid  everywhere 
if  valid  at  the  place  of  its  celebration.  Tet,  in  Louisiana,  without 
a  statute  expressly  abrogating  the  international  rule,  the  court  re-» 
fused  to  uphold  a  marriage  entered  into  in  France  between  a  free 
white  person  and  a  person  of  color ;  the  judge,  who  delivered  the 
opinion,  observing :  "  Whatever  validity  might  be  attached  in 
France  to  the  singular  marriage  contract,  and  subsequent  unnat-> 
ural  alliance,  there  celebrated  between  the  plaintiff  and  the  de* 
ceased  testatrix,  it  is  plain,  that,  under  the  facts  in  evidence,  the 
courts  of  Louisiana  cannot  give  effect  to  these  acts,  without  sane* 
tioning  an  invasion  of  the  laws,  and  setting  at  naught  the  delib* 
erate  policy  of  the  State."  ^  The  courts  both  of  North  Carolina  * 
and  Virginia  ^  have  since  followed  this  doctrine  in  cases  where, 
when  the  marriage  was  celebrated  abroad,  the  two  parties  were 
domiciled  in  the  State  in  which  it  was  afterward  called  in  ques* 
tion.  But  the  North  Carolina  tribunal  accepted  the  marriage  in 
a  case  where  both  parties  had  their  domicil  in  the  foreign  State 
wherein  and  when  the  solemnization  took  place.^  In  each  of 
these  States,  there  concurred  a  powerful  public  opinion  against 
marriages  of  this  sort,^  domestic  statutes  directly  forbidding  them,^ 

1  Ante,  §  860,  S68, 989.  ^  The  State  v,  Kennedy,  76  N.  C.  26L 

s  Ante,  §  371.  *  Kinney  v.  Commonwealth,  80  Grat 

*  Dupre  v.  Boulard,  10  La.  An.  411,  868. 

opinion  by  Spoflord,  J.    See  Sacoession  *  The  State  v.  Rom,  76  N.  C.  248. 

of  CabaUero,  24  La.  An.  678;  Carmena  ^  Ab  to  the  legitimate  efifect  whareof 

V,  Blaney,  16  La.  An.  246;  Blaslni  v.  see  1  Bishop  Crim.  Law,  §  42. 

Blasini,  80  La.  An.  1888.  *  Ante,  §  808  et  seq. 
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and  a  general  course  of  legislation  showing  them  to  be  specially 
odious  in  the  law.^ 

§  376.  Law  of  Nature  —  (inoeat  —  Polygamy  —  luaanity}.  — 
Whatever  may  be  thought  of  the  particular  question  presented 
in  our  last  section,  the  reasoning  there  given  teaches  us,  and  so 
it  is  held,  that,  where  the  foreign  marriage  is  forbidden  by  the 
'law  not  only  of  the  domicil  but  of  nature  also,  as  where,  for 
example,  it  is  incestuous  by  natural  law,  it  is  treated  as  void  both 
in  the  courts  of  the  domicil  of  the  parties,  and  in  those  of  all 
other  countries.^    Incest  and  polygamy  furnish  the  principal  ex- 

^  In  the  fifth  edition  of  this  work,  Tent  this  condition  of  thin^  by  making 
wherein  the  Louisiana  case  only  was  fornication  and  adultery  crimes.  In 
referred  to,  the  others  having  arisen  sub-  others  this  is  not  done.  Persons  of  mixed 
sequently,  the  doctrine  was  stated  thus :  white  and  negro  blood,  wherever  bom» 
"  In  a  slaveholding  community,  as  Louisi-  are  almost  universally  the  offspring  of 
ana  then  was,  or  any  otlier  community  fornication  or  adultery.  Marriages  be- 
in  which  the  amalgamation  of  the  black  tween  whites  and  blacks,  in  States  per- 
and  white  races  by  lawful  marriage  is  mitting  them,  are  almost  never  prac- 
looked  upon  as  a  violation  of  a  first  law  tised ;  for  the  tastes  of  neither  race 
of  nature,  alliances  of  this  kind  may  be  so  incline.  The  chief  end  of  marriage, 
deemed  too  offensive  to  receive  the  sane-  viewed  as  an  institution  of  public  concern, 
tion  of  the  tribunals.  Especially  also,  is  the  procreation  and  rearing  of  children, 
where,  according  to  a  prevailing  practice.  But  generally  in  the  States  that  forbid 
it  may  be  deemed  to  be  a  point  of  public  the  intermarriage  of  these  two  races,  the 
policy  to  whiten  out  the  black  race  by  begetting  of  mulatto  cliildren  out  of  mat- 
amalgamations  without  marriages,  uoth-  rimony  is  not  made  penaL  If  the  law 
ing  could  be  so  offensive  or  impolitic  as  deemed  the  mixing  of  blood  specially 
to  permit  a  white  man  to  confine  himself  odious,  it  would  make  the  common  form 
to  one  black  woman,  and  so  restrict  the  of  doing  it  —  namely,  by  the  promiscuous 
sphere  of  his  operations  by  matrimonial  intercourse  of  blaclEs  and  whites  out  of 
bars."  On  looking  this  over,  I  am  satis-  matrimony — specially  penal,  however  it 
fied  that  it  does  not  state  the  doctrine  in  might  deal  with  other  forms  of  fomica- 
sufficiently  guarded  terms.  And  the  tion  and  adultery.  Now,  when  we  find 
North  Carolina  court,  utterly  misappre-  the  statutes  punishing  marriage  between 
bending  the  meaning,  administered  to  me  the  races,  but  not  the  begetting  of  mulatto 
the  following  reprimand:  ''Mr.  Bishop,  children  out  of  marriage,  and  find  that 
in  noticing  the  first  of  these  cases,  has  there  is  a  constant  whitening  process  go- 
thought  fit  to  speak  of  the  people  whose  ing  on  in  the  darker  race,  making  it  cer- 
courts  decided  them  in  a  tone  not  to  have  tain  the  legislative  attention  was  directed 
been  expected  from  a  philosophic  jurist."  to  the  subject,  the  juridical  conclusion  — 
The  State  v.  Ross,  supra,  at  p.  245.  which,  in  distinction  from  the  personal 
Nothing  was  further  from  my  thought  opinion  of  the  judge,  should  guide  the 
than  to  cast  reflections  upon  anybody.  I  court  —  is,  that  the  limiting  of  one  white 
was  showing  how  the  courts  may  prop-  man  to  one  black  woman  is  odious  in  the 
erly  look  upon  a  question  of  this  sort,  law ;  but  this  Is  no  reflection  upon  the 
Unhappily,  among  all  people,  illegitimate  people.  Nor  is  this,  in  our  country,  a 
children  are  too  common.  To  say,  there-  question  of  Northern  or  Southern  policy, 
fore,  that  they  exist  in  a  particular  State  The  marriage  which  the  North  Carolina 
implies  nothing  specially  against  the  court  held  to  be  null  was  celebrated  Iq 
people  of  the  State.  The  laws  of  some  South  Carolina,  where  it  was  good, 
of  our  States  do  what  they  can  to  pre-  '  Greenwood  v.  Curtis,  0  Mass.  2&^ 
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ceptions,  yet  developed  in  the  progress  of  jurisprudence,  to  the 
proposition  that  a  marriage  good  where  it  is  celebrated  is  good 
everywhere.^  It  has  also  been  intimated,  and  is  doubtless  true, 
that,  if  in  the  foreign  country  a  matrimonial  connection  between 
persons  destitute  of  mental  capacity  to  enter  into  it  should  be 
deemed  valid,  it  would  not  be  so  regarded  at  home.^ 

Inoestuoua  Marriage.  —  An  incestuous  marriage,  within  the  mean- 
ing of  the  exception,  is  generally  stated  to  be,  not  every  mar- 
riage forbidden  on  account  of  consanguinity  or  affinity  by  the 
legislative  enactments  of  the  country  in  which  its  validity  is 
drawn  in  question ;  for  a  State  may  prohibit,  from  motives  of 
policy  or  from  religious  considerations,  matrimonial  connections 
between  persons  related  in  blood  or  affinity,  not  incestuous  by 
natural  law.  "  By  the  law  of  nature,*'  says  Chancellor  Kent,  "  I 
understand  those  fit  and  just  rules  of  conduct,  which  the  Creator 
has  prescribed  to  man  as  a  dependent  and  social  being ;  and  which 
are  to  be  ascertained  from  the  deductions  of  right  reason,  though 
they  may  be  more  precisely  known  and  more  explicitly  declared 
by  Divine  Revelation."  ®     More  particularly,  — 

§  377.  ContinaecL — While  there  are  some  differences  of  opinion, 
it  is  universally  agreed,  that  the  prohibition  includes  all  marriages 
between  persons  in  the  lineal  ascending  and  descending  degrees 
of  blood  relationship,  and  between  brothers  and  sisters  in  the 
collateral  line,  whether  of  the  whole  or  the  half  blood.*  Yet 
whatever  be  the  scruples  as  to  connections  between  relatives  fur- 
ther removed  than  brother  and  sister,  in  the  collateral  line  of 
consanguinity,  the  better  opinion  does  not  hold  them  incestuous 
by  natural  law.^    Hence,  — 

Nephew  and  Aunt  —  As  we  saw  in  a  previous  chapter,®  where  in 

879;  Sneed  v,  Ewing,  6  J.  J.  Mar.  400,  843;    Stevenson  v.  Gray,  17  B.    Monr. 

480;  Sutton  v.  Warren,  10  Met.  451.  198. 

^  Story  Confl.  Laws,  §  113  a;   ante,         *  Ante,  §    117;    Sutton    v,    Warren, 

§  117,  872 ;  Dannelli  v,  Dannelli,  4  Bush,  supra.  Among  the  erratic  things  in  Brook 

61.  -  V,  Brook,  9  H.  L.  Cas.  193,  220, 221  (as 

s  True  v.  Rannej,  1  Fost  N.  H.  62.  to  which  see  post,  §  380, 881),  is  a  bitter 

*  Wigbtman  v.  Wightman,  4  Jobna.  denunciation  of  this  case  bj  the  Lord 
Cb.  343.  Chancellor,  sitting  in  the  House  of  Lord<«. 

*  Story  Confl.  Laws,  §  114 ;  2  Kent,  Yet  it  was  decided  exactly  as  this  high 
Com.  83 ;  1  Burge  Col.  &  For.  Laws,  188.  English  tribunal  would  itself  have  ad- 
And  see  Butler  v.  Gastrin,  Glib.  Ch.  166;  judged  it,  had  the  same  marriage  been 
Harrison  v.  Burwell,  Vaugh.  206,  226.  thus  collaterally  drawn  into  controversy 

*  Sutton  V.  Warren,  10  Met.  461 ;  in  England  where  it  was  celebrated.  The 
Wigbtman  v.  Wightman,  4  Johns.  Ch.  spectacle  of  the  highest  tribunal  of  <nm 
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England  a  man  mairried  his  mother's  sister,  while  such  marriages 

were  there  merely  voidable,  not  void,  and  the  parties  removed  to 
Massachusetts  where  they  are  absolutely  void  by  statute,  the  mar- 
riage was  held  in  Massachusetts,  on  a  collateral  proceeding,  to  be 
good ;  that  is,  no  more,  at  least,  than  voidable,  the  same  as  in  Eng- 
land where  it  was  celebrated.  And  still  the  parties  would  have  been 
subject,  in  England,  to  be  pursued  criminally  (as  well  as  civilly) 

natioD  denoancing  the  courts  of  another  it  was  contracted,  y\z.,  in  November, 
for  determining  a  case  precisely  as  itself  1834,  was  voidable  only,  and  could  not 
would  have  done,  holding  a  marriage  of  be  avoided  until  a  sentence  of  nallity 
its  own  country  of  just  the  same  validity  should  be  obtained  in  the  spiritual  court, 
which  itself  would  have  accorded  it,  is  in-  in  a  suit  instituted  for  that  purpose/'] 
teresting !  Said  his  lordship :  "  I  am  sorry  Now  there  can  be  no  doubt  that,  although 
to  say,  that  it  rather  detracts  from  the  contracted  before  the  passing  of  6  &  6 
high  respect  with  which  I  have  been  in  Will.  4,  c.  54,  it  was  contrary  to  the  law 
the  habit  of  regarding  American  decisions  of  England,  and  might  have  been  set 
restuig  upon  general  jurisprudence.  The  aside  as  incestuous  [so  Justice  Hubbard 
question  was,  whether  a  marriage  cele-  said  it  might],  and  that  act  gave  no  pro- 
brated  in  England  on  the  24th  of  No-  tection  whatsoever  to  a  marriage  within 
vember,  1834,  between  Samuel  Sutton  and  the  prohibited  degrees  of  consanguinit}' ; 
Ann  Hills,  was  to  be  held  to  be  a  valid  so  that,  if  Samuel  Sutton  and  Ann  Hills 
marriage  in  the  State  of  Massachusetts,  were  now  to  return  to  England,  their 
The  parties  stood  to  each  other  in  the  re-  marriage  might  still  be  declared  null  and 
lation  of  aunt  and  nephew,  Ann  Hills  void  [so  said  Justice  Hubbard,  but  the 
being  own  sister  to  the  mother  of  Samuel  proceeding  before  the  Massachusetts  tri- 
Sutton.  They  were  both  natives  of  bunal  was  not  to  declare  it  null ;  and,  as 
England  and  domiciled  in  England  at  the  already  observed,  the  Massachusetts  court 
time  of  their  marriage.  About  a  year  decided  the  question  precisely  as  the 
after  their  marriage  they  went  to  Amer-  House  of  Lords  would  have  done],  and 
iea,  and  resided  as  man  and  wife  in  the  they  might  be  proceeded  against  for  in- 
state of  Massacliusetts.  By  the  law  of  cest.  If  this  case  is  to  be  considered  well 
that  State  a  marriage  between  an  aunt  decided  and  an  authority  to  be  followed, 
and  her  nephew  is  prohibited,  and  is  de-  a  marriage  contrary  to  the  law  of  the 
Glared  null  and  void.  Nevertheless,  the  State  in  which  it  was  celebrated  and  in 
Supreme  Court  of  Massachusetts  held  which  the  parties  were  domiciled  is  to  be 
that  this  was  [in  this  collateral  proceed-  held  valid  in  another  State  into  which 
ing]  to  be  considered  a  valid  marriage  in  they  emigrate,  although  by  the  law  of 
Massachusetts  [just  as  the  House  of  this  State,  as  well  as  of  the  State  of  cele- 
Ifords  in  England  would  have  done,  had  bration  and  domicil,  such  a  marriage  is 
the  parties  been  in  England,  and  the  prohibited  and  declared  to  be  null  and 
same  case  gone  by  appeal  before  this  void.  [Here  his  lordship  slips.  There 
highest  English  tribunal].  But  I  am  was  no  pretence  that  this  marriage  was 
bound  to  say,  that  the  decision  proceeded  by  the  English  law  void ;  it  was  voidable ; 
on  a  total  misapprehension  of  the  law  of  and,  until  avoided  by  direct  proceedings 
England.  Justice  Hubbard,  who  deUv-  between  the  parties,  good.  The  reader 
ered  the  ju  igment  of  the  court,  considered  will  relish  his  lordship's  conclusion.]  This 
that  such  a  marriage  was  not  contrary  to  decision,  my  lords,  may  alarm  us  at  the 
the  law  of  England.  [He  considered  no  consequences  which  might  follow  from 
such  thing,  if  iiis  language,  in  giving  the  adopting  foreign  notions  on  such  sub- 
opinion  of  the  court,  is  evidence  of  what  jects,  rather  than  adhering  to  the  princi- 
he  thought.  His  words  are:  "By  the  pies  which  have  guided  us  and  our  fath- 
law  of  England,  this  marriage,  at  the  time  ers  ever  since  the  reformation"  1 
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in  the  spiritual  court,  and  by  its  sentence  punished  for  the  cohab- 
itation as  being  incesttious^  The  distinction  is,  that,  in  declaring 
it  incestuous,  the  court  would  have  followed,  not  the  law  of 
nature,  but  the  law  of  England.  The  statute  32  Hen.  8,  c.  88, 
had  provided,  that  all  persons  might  marry,  who,  while  being 
"  without  the  Levitical  degrees,"  were  "  not  prohibited  by  God's 
law ; "  ^  yet  no  one  would  look  to  those  degrees,  more  than  to 
the  Mosaic  direction  concerning  the  eating  of  flesh,  as  establish- 
ing a  law  of  nature.*  Lord  Brougham,  however,  speaking  of  a 
marriage  between  an  uncle  and  his  niece,  once  observed:  "I 
strongly  incline  to  think  that  our  courts  would  refuse  to  sanction, 
and  would  avoid  by  sentence,  a  marriage  between  those  relatives 
contracted  in  the  Peninsula,  under  dispensation  ;  although, 
beyond  all  doubt,  such  a  marriage  would  there  be  valid  by  the 
lex  loci  contractus^  and  incapable  of  being  set  aside  by  any  pro- 
ceeding in  that  country."  *  Whatever  weight  be  given  to  this 
mere  dictum  of  an  eminent  judge,  he  only  speaks  of  avoiding  the 
marriage  by  sentence,  not  intimating  its  invalidity  without,  —  a 
question  which  did  not  arise,  and  was  not  discussed,  in  the  Mas- 
sachusetts case.  Therefore  the  Massachusetts  decision  is  not  in 
conflict  even  with  this  dictum.     Still,  — 

§  878.  Effect  of  DomiolL  —  As  already  seen,'  later  decisions, 
creating,  it  may  be,  in  some  localities,  the  doctrine  that  to  domi- 
ciled parties  all  personal  incapacities  imposed  by  the  law  of  the 
domicil  will  be  applied  though  the  celebration  was  in  a  foreign 
country,  may,  to  the  extent  of  this  rule,  have  modified  the  fore- 
going views  alike  for  England  and  some  of  our  States.  The 
adjudications  not  being  sufficiently  full  in  numbers  and  the  facts 

1  Burgpess  v.  Borgess,  1  Hag.  Con.  884,  brother   dies    without    issue,   that    the 

893.  younger  brother   must   marry  the   de- 

*  Ante,  §  108.  ceased  brother's  wife,  to  raise  up  seed 

'  In  a  very  leading  English  caae,  It  unto  his  brother ;  the  meaning  of  which 

was   said  of  incest  among  collaterals:  is,  that  the  children  begotten  by  such 

"  This  is  not,  strictly  speaking,  contrary  second  marriage  were  to  bear  the  broth- 

to  the  law  of  nature ;  for  then  mankind  er's  name,  and  take  his  inheritance.    But 

could  not  have  been  propagated  from  one  though  incest  among  collaterals  is  not 

common  stock,  without  a  breach  of  the  contrary  to  the  law  of  nature,  yet  'tis 

law  of  nature.    Besides  that,  this  very  contrary  to   the  positive   law  of   God, 

usage  of  marrying  sisters  was  practised  which  is  likewise  established  upon  very 

by  the  patriarchs  and  good  men  of  old,  strong  reasons."    Butler  v,  Gastrill,  Gilb. 

without  any  note  of  blame,  as  Jacob  Ch.  166,  167. 

married  Rachel  and  Leah ;  nay,  there  is  *  Warrender  v.  Warrender,  0  Bligh, 

one    case    wherein    'tis    expressly  com-  k.  b.  89, 112 ;  a.  o.  2  01.  ft  F.  488, 531. 

manded,  and  that  is,  where  the   elder  *  Ante,  §  373  a,  375. 
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inyolved,  and  some  of  them  not  being  adequately  sound  in  legal 
reasoning,  to  enable  an  author  to  state  with  great  confidence  how 
^his  is,  let  us  proceed  to  explanations  which  may  be  helpful  on 
(his  question,  while  not  conclusive. 

§  879.  Marrying  Deceased  VTUe's  Sister.  —  Strenuous  and  fre* 
quent  efforts  having  been  made  in  England  to  induce  Parliament 
to  abrogate  the  law  which  forbids  a  widower  to  marry  the  sister 
of  his  deceased  wife,^  the  views  of  those  opposing  the  repeal 
became  so  intensified  that  they  looked  upon  such  marriages  with 
horror.     In  this  state  of  things,  — 

§  880.  Brook  V.  Brook.  —  A  man  domiciled  in  England  married 
abroad  a  sister  of  his  deceased  wife,  the  marriage  being  good  in 
the  country  where  celebrated ;  or,  at  least,  it  would  have  been 
good  by  the  general  law  there  prevailing,  if  the  parties  had  been 
there  domiciled.^  Thereupon  the  question  arose,  whether  the 
English  courts  should  hold  it  good.  And  alike  in  the  Vice-Chan- 
cellor's Court  and  on  appeal  in  the  House  of  Lords,  it  was  ad- 
judged null.* 

§  881.  How  of  this  Case.  —  This  case,  particularly  as  argued  by 
the  Lords  in  their  judgments,  abounds  in  misapprehensions,  mis- 
applications of  doctrine,  and  absurdities.^  It  is  but  the  natural 
outcome  of  the  present  intensified  idea,  that  it  is  an  ofiTence  to 
the  Deity  for  a  man  whose  wife  he  has  taken  to  the  heavenly 
home,  to  console  himself  by  a  matrimonial  union  with  her  sister. 
In  the  fourth  and  fifth  editions  of  the  present  work,  the  case  is 
pretty  fully  explained.  Since  then,  the  Supreme  Judicial  Court 
of  Massachusetts  has  taken  up  the  subject ;  and,  by  its  learned 
Chief  Justice,  has  so  accurately  transferred  the  explanations  from 
these  pages  to  those  of  the  printed  report,  giving  them  the  great 
weight  of  presenting  them  as  his  own,  that,  seeing  the  question 
will  but  rarely  arise  with  us,  it  is  deemed  not  necessary  to  reprint 
here  what  was  said  in  the  former  editions.*     Yet,  — 

§  882.  Importance  of  diaoarding  this  Casa — If  this  case  is  to  be 
deemed  as  holding,  what  a  subsequent  English  case  renders 
doubtful,*  that,  whenever  a  local  incapacity  is  imposed  on  par- 
ties by  the  law  of  the  State  of  their  domicil,  and  they  marry  in 

I  Ante,  §  319.  *  See,  for  example,  ante,  §  377,  note. 

>  For  explanations,  see   the   sereral         ^  Commonwealth  v.  Lane,  113  Mast, 

paragraphs,  ante,  §  373  a.  468. 

*  Brook  V.  Brook,  3  Smale  ft  O.  481,         >  Ante,  §  373  a;   Sottomayor  v.  De 

9  R  L.  Cas.  193.  Barros,  3  P.  D.  1. 
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another  State  where  the  like  law  does  not  prevail,  the  marriage 
is  to  be  adjudged  valid  in  the  latter  and  void  in  the  former,  surely 
the  American  people  have  the  highest  interest  in  persuading  their 
courts  not  to  follow  it.  For  as  each  State  of  our  sisterhood  de- 
cides for  herself,  what  law  shall  regulate  the  capacity  of  parties 
to  intermarry  within  her  borders,  and  as  marriages  are  being  con- 
stantly celebrated  without  much  regard  to  State  lines,  if,  when- 
ever it  appears  that  a  marriage  which  State  A  would  not  approve 
was  celebrated  in  State  B,  while  the  parties  were  domiciled  in 
State  A,  the  marriage  is  to  be  held  null  in  A  and  binding  in  B, 
there  is  no  estimating  how  many  arrests  and  trials  for  criminal 
cohabitations,  of  parties  passing  from  State  to  State  in  our  great 
country  composed  of  many  States,  or  what  shiftings  of  bedding 
partners,  will  delight  the  eyes  of  strumpets  and  of  rakes.* 

§  389.2  As  to  Further  Views.  —  Some  further  discussions,  not 
transferred  into  the  Massachusetts  opinion,  appeared  under  this 
sub-title  in  the  former  editions ;  but  they  concern  so  exclusively 
the  domestic  jurisprudence  in  England  that  it  is  deemed  not 
necessary  to  retain  them. 

III.    That  a  Marriage  invcdid  where  celebrated  i8  everywhere 

invalid. 

§  890.  General  Dootrine.  —  Equally  true  with  the  proposition, 
that  a  marriage  valid  by  the  law  of  the  place  of  its  celebration  is 
valid  everywhere,  is,  as  a  general  rule,  the  converse  of  it ;  namely, 
that  a  marriage  invalid  where  it  is  celebrated  is  everywhere  in- 
valid.^    But  — 

Exceptions.  —  This  branch  of  the  doctrine  seems,  at  the  first 
impression,  subject  to  more  exceptions  than  the  other.  And  Lord 
Stowell  has  said :  ^^  It  is  true,  indeed,  that  English  decisions  have 
established  this  rule,  that  a  foreign  marriage  valid  by  the  law  of 
the  place  where  it  is  celebrated,  is  good  everywhere  else ;  but 
they  have  not,  e  converso^  established,  that  marriages  of  British 

1  And  see  ante,  §  864,  856.  Culloch  v,  McCulloch,  Ferg.  App.  267, 8 

s  §  383-388  omitted  from  this  edition.  Eng.  Ec.  419;  McDeed  v.  McDeed,  07  IIL 

*  See  cases  cited  ante,  §  356 ;  Ferg.  646;  Lacon  v,  Higgins,  D.  &  R.,  K.  P.  88, 

Consist.  Law,  18,  28,  29;  Greenwood  v.  8  Stark.  178;  Roche  v.  Washington,  19 

Cartis,  6  Mass.  358,  378 ;  Dalrymple  v.  Ind.  63.    See  The  CItj  v.  WilliamBon,  10 

Dalrymple,  2  Hag.  Con.  64,  4  Eng.  Ec.  Philad.  176. 

486;  Kent  v.  Burgess,  11  Sun.  861;  Mo- 
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subjects,  not  good  according  to  the  general  law  of  the  place  where 
celebrated,  are  universally,  and  under  all  possible  circumstances, 
to  be  regarded  as  invalid  in  England.  It  is,  therefore,  certainly 
to  be  advised,  that  the  safest  course  is  always  to  be  married  ac- 
cording to  the  law  of  the  country,  for  then  no  question  can  be 
stirred ;  but,  if  this  cannot  be  done,  on  account  of  legal  and  re- 
ligious difficulties,  the  law  of  this  country  does  hot  say  that  its 
subjects  shall  not  marry  abroad.  And  even  in  cases  where  no 
difficulties  of  that  insuperable  magnitude  exist,  yet,  if  a  contrary 
practice  has  been  sanctioned  by  long  acquiescence  and  acceptance 
of  the  one  country  that  has  silently  permitted  such  marriages,  and 
of  the  other  that  has  silently  accepted  them,  the  courts  of  this 
country,  I  presume,  would  not  incline  to  shake  their  validity  upon 
these  large  and  general  theories,  encountered  as  they  are  by  nu- 
merous exceptions  in  the  practice  of  nations.'*  ^    Now,  — 

§  391.  Exceptions  enumerated.  —  The  exceptions  thus  mentioned 
to  the  general  rule  are  substantially  all.  They  are,  First,  cases 
in  which  the  parties  cannot  marry  conformably  to  the  law  where 
they  are.  Secondly,  those  wherein  there  is  a  law  in  the  foreign 
country,  applicable  to  sojourners  from  other  countries,  under 
which  they  are  married,  differing  from  the  general  lex  loci  con-- 
tractuB^  yet  recognized  as  well  by  it  as  by  the  law  of  their  domicil. 
To  which  may  be  added,  Thirdly,  the  very  case  under  considera- 
tion by  the  learned  judge  when  he  made  the  foregoing  observa- 
tions ;  namely,  that  of  a  victorious  invading  army,  carrying  with 
it  the  laws  of  its  own  country,  for  the  protection  of  persons  within 
its  lines  and  the  general  range  of  its  dominion.     But  — 

One  Exception  only.  —  The  first-named  exception  is  the  only  real 
one.  Under  the  second  and  third,  the  marriage  is  according  to  a 
law,  though  not  the  general  one,  recognized  at  the  place  of  its 
celebration.     Let  us  look  at  these  exceptions  in  their  order. 

§  392.  First.  If  the  parties  are  Bojouming  in  a  foreign  country  y 
and  under  the  local  law  there  is  no  way  hy  which  they  can  enter  into 
valid  marriage^  they  may  marry  in  their  own  forms  and  it  will  he 
recognized  at  home  as  good ;  ^ — 

Why?  —  The  reason  for  this  is,  that  marriage  is  a  natural  right, 
of  which  no  government  will  allow  its  subjects  to  be  deprived, 

1  Ruding  V,  Smith,  2  Hag.  Con.  871,  «  Rogers  Ec.  Law,  652;  PoynterMar. 
S90,  4  Eng  Ec.  561,  560.  See  Newbury  ft  IHt.  289;  Kent  v.  Burgess,  11  Sim.  36L 
V.  Brunswick,  2  V 1 151. 
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wherever  they  may  be.  And,  when  they  are  abroad,  and  the 
local  law  provides  no  means  whereby  they  can  exercise  this  right, 
the  great  law  of  necessity  to  which  all  other  laws  bend,^  compeln 
the  courts  of  all  nations  to  recognize  as  valid  a  marriage  not  con- 
forming, because  it  could  not,  to  the  lex  loci.     Thus,  — 

Impediment  of  Religion  —  (Clerical  Presence  Impossible).  -^  On  a 
divorce  bill  in  the  House  of  Lords,  a  doubt  was  expressed  of  tha 
validity  of  the  marriage  ;  it  having  been  celebrated  at  Rome  by  a 
Protestant  clergyman,  both  parties  being  Protestants.  But  a 
Roman  Catholic  clergyman  testified,  that,  at  Rome,  two  Protes- 
tants could  not  marry  according  to  the  lex  loci^  because  no  Cath- 
olic clergyman  would  perform  the  ceremony ;  and,  on  this,  the 
marriage  was  held  to  be  good.^  And  Lord  Campbell  once  men- 
tioned it  as  having  been  repeatedly  held,  and  he  deemed  it  to  be 
the  law,  that,  where  it  is  impossible  to  procure  the  presence  of  a 
priest,  there  may  be  a  valid  marriage  by  the  mere  consent  of  the 
parties.^  But  if,  for  example,  Protestants  at  Rome  choose  to 
abjure  their  religion  and  connect  themselves  with  the  Catholic 
Church,  for  the  sole  purpose  of  entering  into  a  marriage,  it  will 
be  good,  conforming  thus  to  the  local  law.* 

Limit  of  Doctrine  —  (Bvasion  of  Domicil  -—  XTninhabited  Country  -^ 
High  Seas).  —  In  reason,  on  a  question  not  probably  adjudicated, 
this  doctrine  of  necessity  cannot  be  carried  so  far  as  to  make  a 
marriage  good  celebrated  contrary  to  the  lex  loci^  in  a  place  to 
which  the  parties  have  resorted  to  evade  the  law  of  their  domicil. 
Not  being  good  by  any  local  law,  it  should  not  be  deemed  good 
by  the  international  law  of  marriage.*  It  would  perhaps  be  the 
same  also  where  the  resort  was  for  the  like  purpose  to  an  unin- 
habited region  or  the  high  seas ;  ^  yet,  in  this  case,  the  principle 
would  not  be  quite  the  same.^ 

1  1  Bishop  Crim.  Law,  64, 846-855»  82i.  that  the  anthorities  there  acknowledge 

^  Lord  Cloncurry's  Case,  Cruise   on  thejtw^efUium  (see  post,  §303-395),  which 

Dignities,  276,  Wadd.  Dig.  238,  note.    I  respects  the  religious  scruples  of  foreign- 

understand  this  case  to  have  proceeded  ers.    See  also  Lock  wood  t*.  Lock  wood, 

on  the  assumption   that   the   marriage  Wadd.  Dig.  238;  Hossaek  Confl.  Laws, 

would  hare  been  null  at  Rome.    In  the  146, 147.    And  see  post,  §  396. 

Sussex  Peerage  Case,  11  CI.  &  F.  86, 162,  <  Keg.  v.  Millis,  10  CI.  &  F.  684,  786 ; 

the  evidence  was,  that  a  marriage   at  8.  p.  Beamish  v.  Beamish,  9  H.  L.  Caa. 

Rome  between  English  Protestants,  ac-  274. 

cording  to  the  rites  of  their  own  church,  *  Swift  v,  Kelly,  8  Krapp,  267. 

would  be  there  recognized  as  good.    Lord  ^  And  see  post,  §  898-400. 

Campbell  expressed  surprise  at  the  evi-  *  Holmes  v.  Holmes,  1  Abb.  U.  S.  626. 

dence.    But,  if  this  is  so,  it  only  shows  7  And  see  further  as  to  the  limit  of 
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§  393.  Secondly.  If^  in  the  place  of  celebration^  there  is  a  special 
law^  differing  from  the  general^  permitting  foreigners  to  marry  in  a 
wag  peculiar  to  themselves^  and  making  the  marriage  good^  they  may 
avail  themselves  ofit^  and  their  marriages^  if  not  contrary  to  the  law 
of  their  domicilf  will  he  valid  also  at  home :  — 

"Wliy,  and  LimitB  of  Dootrine.  —  Lord  Stowell,  in  a  leading  case,^ 
explains  this  as  follows :  "  It  is  observed  by  the  learned  Dr.  Hyde, 
that  there  is  in  every  country  a  body  of  inhabitants,  formerly 
much  more  numerous  than  at  present  (and  now  generally  allowed 
to  be  of  foreign  extraction),  having  a  language  and  usages  of 
their  own,  leading  an  erratic  life,  and  distinguished  by  the  differ- 
ent names  of  Egj^ptians,  Bohemians,  Zingarians,  and  other  names, 
in  the  countries  where  they  live.  Upon  such  persons  the  general 
law  of  the  country  operates  very  slightly,  except  to  restrain  them 
from  injurious  crimes ;  and  the  matrimonial  law  hardly,  I  presume, 
in  fact,  anywhere  at  all.  In  our  own  country  and  in  many  others, 
there  is  another  body,  much  more  numerous  and  respectable,  dis- 
tinguished by  a  still  greater  singularity  of  usages,  who,  though 
native  subjects,  under  the  protection  of  the  general  law,  are  in 
many  respects  governed  by  institutions  of  their  own,  and  particu- 
larly in  their  marriages ;  for,  it  being  the  practice  of  mankind  to 
consecrate  their  marriages  by  religious  ceremonies,  the  differences 
of  religion,  in  all  countries  that  admit  residents  professing  relig- 
ions essentially  different,  unavoidably  introduce  exceptions,  in 
that  matter,  to  the  universality  of  that  rule  which  makes  mere 
domicil  the  constituent  of  an  unlimited  subjection  to  the  ordinary 
law  of  the  country. 

§  894.  Continued.  —  ^*  The  true  statement  of  the  case  results 
to  this,  that  the  exceptions,  when  admitted,  furnish  the  real  law 
for  the  excepted  cases ;  the  general  law  steers  wide  of  them.  The 
matrimonial  law  of  England  for  the  Jews  is  their  own  matrimonial 
law ;  and  an  English  Court  Christian,  examining  the  validity  of 
an  English  Jew  marriage,  would  examine  it  by  that  law,  and  by 
that  law  only,  as  has  been  done  in  the  cases  that  were  determined 
in  this  court  on  those  very  principles.^    If  a  rule  of  that  law  be, 

the  doctrine,  post,  §  996.    See  Oneale  p.  4  Eng.  Ec.  661,  667.    See  1  Surge  Col.  ft 

Commonwealth,  17  Grat  682 ;  Hynes  v.  For.  Laws,  199. 

McDerroott,  7  Abb.  N.  Cas.  98;  Davis  v,         >  Lindo  v.  Belisario,  1  Hag.  Con.  216^ 

Davis,  1  Abb.  N.  Cas.  140.  4  Eng.  Ec.  807 ;  Goldsmid  o,  Bromer,  ] 

1  Buding  V,  Smith,  2  Hag.  Con.  871,  Hag.  Con.  824,  4  Eng.  Ec.  422. 
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that  the  fact  of  a  witness  to  the  marriage  having  eaten  prohibited 
viands,  or  profaning  the  Sabbath  day,  would  vitiate  that  marriage 
itself,  an  English  court  would  give  it  that  effect,  when  duly 
proved,  though  a  total  stranger  to  any  such  effect  upon  an  Eng- 
lish marriage  generally.  I  presume,  that  a  Dutch  tribunal  would 
treat  the  marriage  of  a  Dutch  Jew  in  a  similar  way,  not  by  refer- 
ring to  the  general  law  of*  the  Dutch  Protestant  consistory,  but 
to  the  ritual  of  the  Dutch  Jews  established  in  Holland. 

§  395.  Continued.  —  "What  is  the  law  of  marriages,  in  all 
foreign  establishments,  settled  in  countries  professing  a  religion 
essentially  different?  In  the  English  factories  at  Lisbon,  Leg- 
horn, Oporto,  Cadiz,  and  in  the  factories  in  the  East,  Smyrna, 
Aleppo,  and  others,  in  all  of  whi6h  (some  of  these  establishments 
existing  by  authority  under  treaties,  and  others  under  indulgence 
and  toleration)  marriages  are  regulated  by  the  law  of  the  origi- 
nal country,  to  which  they  are  still  considered  to  belong.  An 
English  resident  at  St.  Petersburg  does  not  look  to  the  ritual  of 
the  Greek  Church,  but  to  the  rubric  of  the  Church  of  England, 
when  he  contracts  a  marriage  with  an  Englishwoman.^  Nobody 
can  suppose,  that,  whilst  the  Mogul  empire  existed,  an  English- 
man was  bound  to  consult  the  Koran,  for  the  celebration  of  his 
marriage.  Even  where  nd  foreign  connection  can  be  ascribed,  a 
respect  is  shown  to  the  opinions  and  practice  of  a  distinct  people. 
The  validity  of  a  Greek  marriage,  in  the  extensive  dominions  of 
Turkey,  is  left  to  depend,  I  presume,  upon  their  own  canons, 
without  any  reference  to  Mahometan  ceremonies.  There  is  a^u* 
gentium  upon  this  matter,  —  a  comity,  which  treats  with  tender- 
ness, or  at  least  with  toleration,  the  opinions  and  usages  of  a  dis- 
tinct people  in  this  transaction  of  marriage.  It  may  be  difficult 
to  say  a  priori^  how  far  the  general  law  should  circumscribe  its 
own  authority  in  this  matter ;  but  practice  has  established  the 
principle  in  several  instances ;  and,  where  the  practice  is  ad- 
mitted, it  is  entitled  to  acceptance  and  respect.  It  has  sanctioned 
the  marriages  of  foreign  subjects,  in  the  houses  of  the  embassa- 
dors of  the  foreign  country  to  which  they  belong.  I  am  not 
aware  of  any  judicial  recognition  upon  the  point ;  but  the  repu- 
tation which  the  validity  of  such  marriages  has  acquired  makes 

i  1  "  A  register  of  EDglish  marriagef,    mitted  to  the  registiy  of  the  Consbtory 

celebrated  at  St.  Petersborg,  is  trani-    Court  of  London." 
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such  a  recognition  by  no  means  improbable,  if  such  a  question 
was  brought  to  judgment.'*  ^ 

§  896.  Local  Law  admitting  or  not  this  Exception.  —  The  prin- 
ciple, we  perceive,  is,  that  presumptively  the  law  of  the  country 
of  the  marriage  recognizes  the  jvs  gentium  on  this  subject,  and  so 
holds  it  to  be  good.  But  if  such  law  is  found  not  to  do  this,  yet 
to  provide  a  way  of  its  own,  there  is  .the  same  need  for  resident 
foreigners  and  transient  persons  as  for  others  to  conform  to 
it,  for  their  marriages  to  be  held  valid  in  their  own  country.^ 
And, — 

Obstructions  in  Looal  Law  —  (Necessity).  —  If  merely  the  local 
law  is  more  burdensome  than  their  own,  but  it  has  a  way  in 
which  the  relation  can  be  lawfully  created,  transient  parties 
must  follow  it  to  render  their  marriage  good  at  home.*  Still  we 
have  intimations,  that,  if  it  imposes  a  very  unreasonable  burden, 
as  by  requiring  the  consent  of  parents  and  fixing  the  age  of  ma- 
jority at  thirty  or  forty  years,  this  will  be  equivalent  to  an 
impossibility,  making  the  marriage  good  without  compliance  with 
the  requirement*  And  we  have  seen,  that  English  subjects  at 
Rome  need  not  by  the  English  law  become  Catholics,  enabling 
them  to  conform  to  the  lex  loci^  for  their  marriage  to  be  valid  in 
their  own  country.®     But  where,  in  one  case,  it  was  strongly 

1  Ruding  V.  Smith,  2  Hag.  Con.  871,  tions,  in  their  mutual  intercourse.    While 

884,  4  Eng.  £c.  651,  657.    Marriage  in  the  conquerors,  the  Goths,  Burgundians, 

BmbasBador'8  Chapel.  —  In   Pertreis  v,  Franks,  and  Lombards,  maintained  their 

Tondear,  1  Hag.  Con.  186,  the  privilege  own  laws  and  usages  and  customs  over 

of  an  embassador's  chapel  was  deemed  their  own  race,  they  silently  or  expressly 

to  extend  only  to  cases  where  both  par-  allowed  each  of  the  races  over  whom  they 

ties  are  of  the  embassador's  country.   See  had  obtained  an  absolute  sovereignty  to 

2  Roper  Hus.  &  Wife,  by  Jacob,  498;  regulate    their  own   private  rights  and 

1  Burge  CoL  &  For.  Laws,   168.    Con-  affairs  according  to  their  own  municipal 

sul8« — Marriages  in  presence  of  a  con-  jurisprudence.    It  has  accordingly  been 

Bul  are  not  protected  under  this  rule,  remarked  by  a  most  learned  and  eminent 

Kent  V.  Burgess,  11  Sim.  361.    Further  jurist,  that  from  this  state  of  society  arose 

Exposition  of  Boctrine.  —  The  follow-  that  condition  of  civil  rights,  denominated 

ing  passage,  from  Story's    Conflict   of  personal  rights,  or  personal  laws,  in  oppo- 

Laws,  §  2  a,  will  further  illustrate  this  sition  to  territorial  laws." 

subject :   "  When  the  Northern  nations,  ^  Rex  v.  Brampton,  10  East,  282,  286 ; 

by  their  irruptions,  finally  succeeded  in  Buller  v.  Freeman,  Amb.  801,  803 ;  Roach 

establishing    themselves  in  the  Roman  v.  Garvan,  1  Yes.  sen.  157 ;  Rogers  Ec. 

empire  and  the  dependent  nations  sub-  Law,  2d  ed.  650 ;  2  Roper  Hus.  &  Wife, 

jected  to  its  sway,  they  seem  to  have  by  Jacob,  497. 

adopted,  either  by  design  or  from  acci-  *  Rogers  Ec.  Iiaw,  2d  ed.  661. 

dent  or  necessity,  the  policy  of  allowing  *  Ruding  v.  Smith,  2  Hag.  Con.  871,  4 

the  different  races  to  Uve  together,  and  Eng.  Ec.  551 ;  ante,  §  392. 

to  be  governed  by  and  to  preserve  their  *  Ante,  §  892. 
own  separate  manners,  laws,  and  Institu* 
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urged  by  counsel  that  a  marriage  celebrated  in  Belgium,  without 
a  compliance  with  the  lex  loci^  was  good  because  by  the  Belgian 
law  the  parties  could  not  marry  until  they  had  been  in  the  coun- 
try six  months,  while  at  the  time  of  this  marriage  they  had  not 
been  there  so  long ;  and  because,  by  such  law,  which  made  the 
age  of  majority  twenty-five,  the  consent  of  parents  was  required, 
while  the  age  of  this  husband  was  but  twenty-four,  —  the  Vice- 
Chancellor,  evidently  impressed  with  the  general  truth  of  the 
proposition,  which  was  likewise  conceded  by  the  opposite  counsel, 
said,  that  here  there  was  no  insuperable  obstacle  imposed  by  the 
Belgian  law,  therefore  he  held  the  marriage  void.^ 

§  897.  In  England,  by  sutnte. —  In  1823,  to  remove  all  doubts, 
a  statute  was  passed  in  England  declaring  valid  the  marriages  of 
British  subjects  solemnized  by  a  minister  of  the  Church  of  Eng- 
land, in  the  chapel  or  house  of  any  Biitish  embassador  or  minister 
residing  within  the  country  to  the  court  of  which  he  is  accredited, 
or  in  the  chapel  belonging  to  any  British  factory  abroad,  or  in 
the  house  of  any  British  subject  residing  at  such  factory ;  and 
marriages  solemnized  within  the  British  lines,^  by  any  chaplain 
or  other  person  officiating  under  the  orders  of  the  commanding 
officer  of  a  British  army  abroad.^  Under  this  statute,  contrary 
to  the  common-law  rule,  the  marriages  referred  to  are  held  good 
when  one  only  of  the  parties  is  a  Biitish  subject.* 

§   398.    In   thlB   Country  —  (Our   Consuls    abroad).  —  We   have 

seen  that,  under  the  English  adjudications  at  common  law,  a  mar- 
riage in  the  presence  of  a  consul  abroad  is  not  protected  to  the 
same  extent  as  one  solemnized  in  an  embassador's  chapel.^  The 
question  has  with  us  been  somewhat  discussed,  whether  our- con- 
suls abroad  can  celebrate  valid  marriage  between  parties  one  or 
both  of  whom  are  American ;  and  the  result  seems  to  be,  that, 
under  the  unwritten  law,  they  can,  or  cannot,  according  as  the 
local  law  of  the  place  of  celebration  accepts  or  rejects  the  mar- 
riage. There  are  opinions  upon  it  by  a  late  attorney-general  of 
the  United  States.®  It  came  under  judicial  cognizance  in  Massa- 
chusetts as  follows.     A  marriage  of  an  American  man  to  a  6er- 

1  Kent  V.  Burgess,  11  Sim.  d61.  «  Lloyd  v.  Petitjean,  2  Curt  Ec  251,  7 

*  The  Waldegrave  Peerage,  4  CI.  &  F.  Eng.  £c.  106.  See  ante,  §  896,  note.  And 
649.  see  Armitage  o.  Armitage,  Law  Rep.  8 

•  4  Geo.  4,  c.  91.    See  Shelford  Mar.  £q.  843. 

ft  Diy.  78-87;  Kent  o.  Burgess,  6  Jur.         «  Ante,  §  896,  note. 

1^.  •  7  Opinions  Atf  y-Gen.  18, 843. 
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man  lady  had  been  celebrated  before  the  American  consul  at 
Frankfort-on-the-Main ;  and,  upon  a  consideration  of  the  testi- 
mony and  the  law,  the  court  held  it  to  be  good.  Two  lawyers 
of  Frankfort  were  examined  on  each  side ;  the  two  against  the 
marriage  declaring,  that  it  would  not  be  accepted  as  good  at 
Frankfort,  yet  citing  no  authorities.  The  two  on  the  other  side 
testified,  that  it  would  be  there  good,  and  they  showed  that  the 
American  consul  had  celebrated  many  such  marriages,  and  that 
the  German  tribunals  had  sustained  them.  The  Massachusetts 
court  followed  the  latter  opinion ;  it  being  corroborated  by  an 
examination  of  the  written  marriage  law  of  Frankfort,  which,  in 
its  provisions,  could  not  well  be  applied  to  any  but  domiciled 
persons,  leaving,  therefore,  the  inference  almost  inevitable  that 
it  was  not  intended  by  the  maker  to  furnish  a  rule  for  transient 
foreigners.^ 

XTnited  States  Statute.  —  At  present,  the  validity  of  these  con- 
sular marriages  is  sustained  and  extended  by  a  statute  of  the 
United  States  already  mentioned.^ 

§  399.  Thirdly.  An  invading  army  carries  with  it  the  law  of  the 
country  to  which  it  belongs  ;  and  if,  while  hostilities  are  progressing^ 
a  marriage  is  celebrated  within  its  lines^  it  need  not  conform  to  the 
law  of  the  invaded  country :  — 

Nature  and  Limits  of  the  Doctrine.  —  This  results  partly  from  the 
familiar  rule,  that  colonists  to  an  uninhabited  country  carry  with 
them  the  law  of  the  mother  countiy,  including  the  law  matrimo- 
nial;* and  partly  from  an  exception  to  the  doctrine,  that  the 
laws  of  a  conquered  country  remain  in  force  until  altered  by  the 
conquerors.*  An  invading  army  is  not  subject  to  the  municipal 
jurisdiction  of  the  invaded  country,  but  is  more  nearly  in  the 
position  of  colonists,  proceeding  under  the  protection  of  their 
own  sovereign.  And  it  has  been  made  a  question,  whether,  after 
the  invaded  country  has  submitted,  the  subjects  of  the  conquer- 
ing country  in  it  are  bound  by  its  laws,  as  the  original  inhabitants 
are,  until  their  sovereign  has  had  the  opportunity  to  examine 
them,  and  to  alter  them  if  deemed  unsuited  to  his  own  subjects.*^ 
Therefore,  — 

1  Loring  V,  Thomdike,  5  Allen,  257.  bell  v.  HaU,  1  Oowp.  204, 200;  Fowler  v. 

«  Ante,  §  88.  Smith,  2  Cal.  80. 

*  Lantour  v.  Teesdale,  8  Taunt.  8S0;         ^  See  the  whole  of  Lord  Stowell's  mas- 
ante,  §  67,  68.  terlj  judg(nent  in  Hading  v.  Smith,  2 
«  Calvin's  Case,  7  Co.  1, 17  6;  Camp-  Hag.  Con.  371, 4  Eng.  Kc.  65L 
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§  400.  Contdnaed.  —  In  a  case  which  never  reached  a  decision, 
it  was  intimated  that  the  law  of  France  might  not  apply  to 
an  ofiScer  in  an  English  army  of  occupation,  between  whom 
and  an  English  lady  a  marriage  was  celebrated  by  the  army 
chaplain  ;  the  parties  not  being  under  the  dominion  of  the 
French  law.^  In  another  case,  a  marriage  between  two  British 
subjects  was  held  to  be  good,  where,  after  the  English  army  had 
invaded  a  Dutch  province,  and  it  had  surrendered,  but  it  was  not 
ceded  to  the  British  crown,  and  was  awaiting  a  treaty  of  peace, 
the  nuptials  were  performed  by  the  chaplain  of  the  British  garri- 
son, under  a  license  from  the  commander-in-chief.  Some  such  ques- 
tions were  also  raised  as,  that,  the  parties  being  minors,  the  Dutch 
law  of  minority  was  unreasonable ;  ^  but  evidently  the  decision 
proceeded  simply  on  the  facts  above  stated.^  Lord  EUenborough 
has  well  said  :  "  I  may  suppose,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  law  of  England,  ecclesiastical  and  civil, 
was  recognized  by  the  subjects  of  England  in  a  place  occupied 
by  the  king's  troops,  who  would  impliedly  carry  that  law  with 
them."* 


1  Burn  V.  Farrar,  2  Hag.  Con.  869,  4 
£ng.  £c.  550.  See  also  Buding  v.  Smith, 
2  Hag.  Con.  871,  4  Eng.  Ec.  651. 

s  Ante,  §  892,  896. 

*  Ruding  V.  Smith,  supra.  In  Kent  v. 
Burgess,  11  Sim.  861,  876,  the  Vice-Chan- 
cellor  remarked,  tliat  Ruding  v.  Smith 
turned  on  the  difficulty  of  effecting  a 
marriage  according  to  the  Dutch  law. 
This  will  appear  not  wholly  inconsistent 
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with  what  is  said  in  the  text,  if  we  con- 
sider, that  the  extreme  difficulty,  not  to 
say  impossibility,  of  learning  the  local 
law,  was  Lord  Stowell's  strong  argument 
for  deeming  British  subjects,  while  under 
the  protection  of  the  British  troops,  not 
bound  to  the  general  municipal  law  of 
the  foreign  country. 

A  Rex  V,  Brampton,  10  East,  282,  288. 
See  1  Burge  CoL  &  Por.  Laws,  169. 
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CHAPTER  XXIII. 

THE  CONFLIOT  OF  THB  PROPBBTT  LAWS  OP  MARRIAGE  DISTIK- 

GUISHBD  FROM  THB  FORBGOIKG. 

§  401.  Blsewhere.  —  The  conflict  of  the  property  laws  of  hus- 
band and  wife  constitutes  one  of  the  topics  in  the  author's  work 
on  "  Married  Women."  ^ 

Here.  —  The  purpose  here  is  simply  to  present  such  views  as 
shall  separate,  in  the  reader's  mind,  the  doctrines  pertaining  to  the 
property  rights  from  the  somewhat  different  ones  which  concern 
the  status. 

§  402.  Ordinary  Contraots  as  to  Validity.  —  The  rule  for  ordinary 
contracts,  the  same  as  for  marriage,  is,  in  general,  that  they  are 
valid  or  not  everywhere,  according  as  they  are  the  one  or  the 
other  in  the  place  where  made.*    But,  — 

Invalid  at  Place  of  Performance.  —  Contrary  in  some  degree  to 
what  we  have  seen  to  be  the  law  in  marriage,'  if  an  ordinary  con- 
tract, made  abroad  where  it  is  valid,  was  meant  to  be  performed 
in  the  State  where  the  court  sits,  atid  it  violates  the  laws  of  such 
State,  it  will  not  there  be  upheld.*  A  plain  reason  for  the  dif- 
ference is,  that  an  agreement  of  present  marriage  creates  a  status 
of  the  parties,  and  places  it  under  the  protection  of  international 
law  ;  so  that,  when  formed  in  one  locality  it  must  be  everywhere 
else  recognized.  But  an  ordinary  contract  superinduces  nothing 
to  be  thus  protected.     Again,  — 

Remedy  —  Interpretation.  —  The  remedy  for  the  violation  of  the 
contract  is  always  to  be  under  the  law  of  the  forum.*    The  in- 

1  2  Bishop  Mar.  Women,  §  663  et  seq.  2  Mason,  151 ;  Branlej  v.  South  Eastern 

«  Bishop  Con.  §  719,  720 ;  Story  Confl.  Railway,  12  C.  B.  w.  s.  68. 

Laws,  §  242  et  seq. ;  Bliss  v.  Houghton,         •  Ante,  §  855-389. 

18  N.  H.  126;  Reddick  t;.  Jones,  6  Ire.         «  Bishop  Con.    §   724;    Andrews    9. 

107 ;  Hale  v.  New  Jersey  Steam  Naviga-  Pond,  13  Pet  65,  78 ;  Hope  ©.  Hope,  8 

tion  Co.,  15  Conn.  539;  Green  v,  Sarmi-  De  O.  M,  &  G.  731. 

ento,  Pet.  C.  C.  74 ;  Willings  v.  Consequa,         »  Bishop  Con.  §  719,  7S7-74a 

Pet.  C.  C.  301 ;  Le  Roy  o.  Crowninshield, 
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terpretation  is  to  be  after  the  law  of  the  place  of  performance,  if 
such  place  appears,  or,  if  not,  the  law  of  the  place  where  it  is 
made  ;  *  and  such  law  is  to  be  deemed  incorporated  into  the  con- 
tract, as  part  of  it.'  But  these  distinctions  have  little  relevancy 
to  the  contract  which  creates  the  marital  status.  On  the  other 
hand, — 

§  403.  Marital  Status  —  Property  Rights.  —  As  the  marital  status 
and  the  property  rights  attending  it  are  distinguishable;^  so,  in 
the  conflict  of  laws,  the  rules  as  to  the  status  are  not  necessarily 
to  be  carried  out  into  the  parties'  rights  of  property.  The  anal- 
ogies of  the  latter  are  more  with  ordinary  contracts.*    Thus,  — 

§  404.  Intended  Domicll  as  to  Property.  —  If  parties  are  married 
in  one  State,  meaning  to  take  up  their  matrimonial  residence  in 
another,  their  relations  to  each  other  as  to  property  will  be  held, 
in  the  State  to  which  they  go,  to  be  properly  referable  to  the  or- 
dinary laws  of  the  latter,  being  the  domicil  of  their  original  inten- 
tion.* Or,  if  they  enter  into  an  express  ante-nuptial  contract  that 
this  shall  be  so ;  then,  after  the  marriage,  change  their  minds  as  to 
residence  and  remain  where  it  was  celebrated,  the  terms  of  such 
contract  will  be  carried  out  in  the  place  where  they  are.®    But  — 

Real  Bstate,  —  in  countries  governed  by  the  common  law,  and 
in  the  common-law  courts,  is  regulated  by  the  law  of  the  place 
where  it  lies.^  Yet  there  may  be  circumstances  in  which  a  court 
of  equity  will  enforce  its  peculiar  principles,  in  favor  of  wives,  as 
to  this  class  of  property  situated  in  other  countries,  —  but  the 
limits  of  this  chapter  forbid  the  discussion  to  be  extended  here.^ 

§  405.    Separate  Domioils  at  Marriage.  —  Where  no  special  facts 

appear,  yet  at  the  marriage  the  parties  have  separate  domicils,  the 


^  lb.  §  731-786;  Robinson  v.  Bland,  1 
W.  Bl.  234,  266 ;  Don  v.  Lippman,  6  CI. 
&  F.  1 ;  Fergusson  v.  Fyffe,  8  CI.  &  F.  121 ; 
Wood  V.  Watkinson,  17  Conn.  500,  509; 
Henry  v.  Sargeant,  13  N.  H.  821 ;  Morales 
V.  Marigny,  14  La.  An.  855;  Goddin  v, 
Sliipley,  7  B.  Monr.  575;  Broadhead  v, 
Noyes,  9  Misso.  55 ;  Dorsey  v,  Hardesty, 
9  Misso.  157 ;  Sherman  o.  Gassett,  4  Gil- 
man,  521 ;  Sallee  o.  Chandler,  26  Misso. 
124;  Hinkley  v,  Marean,  3  Mason,  88; 
Titos  V.  Hobart,  5  Mason,  378 ;  Beard  v. 
Basye,  7  B.  Monr.  133,  141;  Wood  v. 
Malin  5  Halst  208. 

>  Reynolds  v.  Hall,  1  Scam.  35. 
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•  Ante,  §  14. 

^  2  Bishop  Mar.  Women,  §  579  et  seq. 

ft  Laud  u.  Laud,  14  Sm.  &  M.  99 ; 
Carroll  o.  Renich,  7  Sm.  &  M.  798;  Le 
Breton  v.  Miles,  8  Paige,  261,  265.  And 
see  2  Bishop  Mar.  Women,  §  583. 

^  Le  Breton  v.  Miles,  supra.  And  see 
Peak  0.  Ligon,  10  Yerg.  469;  Jones  », 
J&tntk  Insurance  Co.  14  Conn.  601. 

7  2  Bishop  Mar.  Women,  §  575,  584  et 
seq. ;  Simpson  v.  Fogo,  1  Hemm.  &  M.  195 ; 
Yertner  i^.  Humphreys,  14  Sm.  &  M.  ISO. 

*  See  further  as  to  this,  Castro  v. 
Bliefl,  22  Texas,  479;  Depas  v.  Mayo,  11 
Misso.  314;  Cood  v.  Cood,  33  Beay.  314. 
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law  of  the  husband's  regulates  the  marital  rights  as  to  movable 
property.*    And, — 

Removing.  —  If  married  parties  have  an  ante-nuptial  contract 
as  to  property,  executed  at  the  place  of  the  marriage,  where  they 
intended  the  matrimonial  domicil  should  remain,  yet  afterward 
they  remove  into  another  State,  the  courts  of  the  latter  will  give 
effect  to  the  contract.*  Even  where  there  is  no  such  express 
contract,  the  courts  of  the  State  to  which  they  so  remove 
will  take  into  view  the  laws  of  the  State  whence  they  came,  in 
determining  their  mutual  rights  of  property.*  But  it  appears, 
that,  after  a  removal,  the  subsequent  acquisitions  will  be  governed 
by  the  general  law  of  the  place  where  they  thus  subsequently 
reside,  —  which  proposition,  while  doubtless  true  in  cases  wherein 
there  is  no  express  contract,  may  not  hold  good  in  all  instances 
of  express  contract  particularly  defining  what  shall  be  the  rule 
as  to  acquisitions.^  These  questions  the  author  has  discussed 
more  minutely  in  "  Married  Women." 

§  406.  Limits  of  Doctrine.  —  While  the  foregoing  propositions 
are  all  true  in  general,  and  as  nicely  precise  as  brief  words  can 
make  them,  each  one  may  in  special  circumstances  find  its  limit 
in  an  antagonistic  principle  of  the  law.     Thus,  — 

Enforcement  Impraoticable.  —  As  the  courts  of  each  State  follow 
their  own  foims  of  procedure,*^  there  may  not  be  in  the  new  lo- 
cality forms  adequate  to  the  enforcement  of  the  right  which  the 
foreign  law,  or  the  foreign  contract,  established;  and  for  this 
reason  the  right  may  fail.     Or  — 

Against  Policy.  —  The  thing  claimed  may  be  contrary  to  the 
policy  of  the  law  of  the  State  wherein  the  claim  is  made ;  and 
then  it  will  not  be  allowed.^    But,  — 

General  Rule.  —  Unless  these  or  other  like  obstacles  intervene, 
the  right  acquired  in  a  foreign  jurisdiction  should  be  enforced.^ 


>  Layne  v.  Pardee,  2  Swan,  Tenn.  232. 

*  De  Lane  v,  Moore,  14  How.  U.  S. 
263 ;  Dougherty  v.  Snyder,  15  S.  &  R.  84 ; 
Eager  v.  Brown,  14  La.  An.  684. 

*  Martin  v,  Boler,  18  La.  An.  809; 
Beard  v,  Basye,  7  B.  Monr.  183 ;  Kraemer 
V.  Kraemer,  52  Cal.  802. 

*  McVey  v.  Holden,  15  La.  An.  817; 
Castro  o.  lUies,  22  Texas,  479;  Doss  v. 
Campbell,  19  Ala.  590;  Lyon  v.  Knott, 
26  Missis.  468;  Avery  v.  Avery,  12  Texas, 


64;  Yalansart's  Succession,  12  La.  An. 
848.  And  see  Edrington  v.  Mayfield,  5 
Texas,  363;  Matthews  v.  Matthews,  13 
La.  An.  197 ;  Polydore  v.  Prince,  Ware, 
402. 

^  Ante,  §  402;  Morales  v,  Marigny, 
14  La.  An.  855 ;  Cosio  v,  De  Bernales,  1 
Car.  &  P.  266. 

^  Sanford  v.  Thompson,  18  Ga.  564. 

T  Groves  v,  Nutt,  13  La.  An.  117. 
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As  to  which,  Marshall,  J.,  sitting  in  a  Kentucky  case,  wherein 
the  right  claimed  originated  in  Louisiana,  said :  ^^  The  laws  of 
Louisiana  cannot,  it  is  true,  be  brought  here  to  create  a  right* 
nor  to  regulate  the  mode  of  its  exercise  or  assertion ;  and  cer* 
tainlj  not  to  establish  a  right  in  contravention  of  our  laws  or 
policy,  and  to  the  injury  of  our  citizens.  But  they  may  be 
brought  here  to  establish  or  prove  a  right  existing  there  while 
the  parties  and  the  subject  were  wholly  within  the  jurisdiction  of 
that  State,  and  it  is  for  the  laws  here  to  determine  what  modifi- 
cations of  right  have  been  caused  by  the  introduction  of  the  par* 
ties  and  the  subject  within  their  jurisdiction/'  ^ 

§  407.  In  CondiiBion.  —  While  these  views  are  not  exhaustive^ 
they  will  be  helpful,  especially  when  considered  in  connectioD 
with  the  fuller  explanations  in  ^^  Married  Women/' 

1  Beard  v.  Baaye,  7  B.  Monr.  188, 144, 14& 
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BOOK    IV. 

HOW  MABBIA6E  AND  LEGITIMACY  ABE  ESTABLISHED 

IN  EVIDENCE, 


CHAPTER  XXIV. 

PBEUMINABY  INQUIBY  AS  TO   THE   PROOF   OF  FOBBIQN  LAWS. 

§  408-410  a.  Introduction. 

411-423.     Law  and  Proofs  generallj. 
423  a-431.      Methods  of  Proof. 

§  408.  Faot  and  Proof  distinguished.  —  Many  suitors  have  learned 
to  their  sorrow,  that  there  is  a  distinction  between  fact  and  judi- 
cial proof.  The  important  question  in  these  cases  is,  not  so  much 
whether  this  person  and  that  are  really  married,  as  whether  this 
and  that  piece  of  testimony,  or  this  and  that  species  of  evidence, 
in  this  or  that  issue,  legally  establishes  a  marriage.  Many  a  mar- 
riage has  been  held  good  by  reason  of  the  suflBciency  of  the  evi- 
dence, where,  had  all  the  facts  truly  appeared,  it  would  have  been 
adjudged  void.  On  the  other  hand,  there  are  marriages,  good 
in  fact  and  in  law,  the  proof  whereof  practically  fails.  A  case  of 
the  latter  sort  justly  awakens  regret ;  but,  where  the  parties  have 
cohabited  as  husband  and  wife,  believing  themselves  married, 
while  really  some  kink  in  the  law  has  made  the  nuptials  void,  no 
tears  need  be  shed  if  this  kink  has  been  destroyed  by  another, 
and  thus  substantial  justice  has  been  done. 

§  409.  "Why  this  Preliminary  Inquiry.  —  The  preliminary  inquiry, 
indicated  by  the  title  to  this  chapter,  is  necessary  because  ques- 
tions of  foreign  law  are  constantly  involved  in  marriage  issues  in 
our  courts,  and  there  is  no  legal  treatise  to  which  an  author  can 
refer  for  any  adequate  solution  of  them.  Indeed,  as  we  shall  see, 
even  the  adjudications  bring  to  us  too  little  on  this  subject,  ex« 
cept  conflicts  and  uncertainties. 
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Foreign  Laws  as  Facts.  —  The  general  doctrine,  that  foreign  laws 
are  to  be  proved  as  facts  in  our  tribunals  (whether  to  the  court 
or  jury  we  shall  consider  further  on  ^)  whenever  any  question 
concerning  them  arises,  is  plainly  laid  down  in  all  our  English 
and  American  books.^  But  the  applications  and  limitations  of 
this  doctrine  are  very  far  from  plain. 

§  410.  Diatinotion  whether  Law  whoUy  Foreign  or  not  —  That  a 
law  prevails  abroad  does  not  make  it  foreign  within  this  doctrine, 
if  it  prevails  also  with  us.     For  example,  — 

Law  of  Nations.  —  Our  courts,  and  those  of  every  other  country, 
take  cognizance  of  the  law  of  nations ;  since  it  binds  equally  the 
whole  family  of  nations.^    And  — 

Onr  Law  recognizing  the  Foreign.  —  There  are  various  circum- 
stances in  which  our  law  so  affirmatively  recognizes  the  foreign 
that  our  courts  notice  it  judicially.  These,  in  a  general  way,  will 
be  mentioned  as  we  proceed. 

§  410  a.  How  Chapter  divided.  —  We  shall  consider,  I.  Gener* 
ally  of  the  Foreign  Law  and  the  Proof  of  it ;  II.  The  Methods 
of  Proof. 


I.    Generally  of  the  Foreign  Law  and  the  Proof  of  it. 

§  411.  Getting  on  without  Allegation  or  Proof.  —  All  who  are  ac- 
quainted with  the  doings  of  our  courts  are  aware,  that  it  is  com* 
mon  practice,  not  indeed  extending  to  every  sort  of  case,*  for  par- 
ties to  maintain  transitory  suits  for  what  occurred  abroad,  without 
alleging  or  proving  the  foreign  law,  or  the  particular  provision  of 
it  which  was  violated.^    And  as  law  of  some  sort  must  pervade 


1  Post,  §  418-421. 

s  Story  Confl.  Laws,  §  637;  Peck  v. 
IDbbard,  26  Vt.  698;  Beal  v.  Smith,  14 
Texas,  306;  Bryant  v.  Kelton,  1  Texas, 
434;  Frith  o.  Sprague,  14  Mass.  466; 
Choateau  f.  Pierre,  9  Misso.  3;  Hite  r. 
Lenhart,  7  Misso.  22 ;  Leak  v.  Elliott,  4 
Misso.  446 ;  Tyler  v.  Trabue,  8  B.  Monr. 
d()6;  Cook  V.  Wilson,  Litt  Sel.  Cas.  437 ; 
Baptiste  v,  De  Volunbrun,  6  Har.  &  J.  86 ; 
Church  V.  Hubbard,  2  Cranch,  187 ;  Ham- 
say  V.  McCanley,  2  Texas,  189 ;  Owen  o. 
Boyle,  16  Maine,  147 ;  Martin  t;.  Martin, 
1  Sm.  &  M.  176 ;  Haven  r.  Foster,  9  Pick. 
112;  Beauchamp  v.  Mudd,  Hardin,  163; 
Stevens  o.  Bomar,  9  Humph.  646 ;  Chu- 
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masero  v.  Gilbert,  24  HI.  293;  Rape  o. 
Heaton,  9  Wis.  328 ;  Mosty n  v.  Fabrigas, 
Cowp.  161,  174 ;  Nelson  r.  Bridport,  8 
Beav.  627  ;  Pomeroy  v.  Ainsworth,  22 
Barb.  118 ;  Uhier  v.  Scrapie,  6  0.  E. 
Green,  288;  Babcock  v,  Babcock,  46 
Misso.  243 ;  Mobile,  &c.  Railroad  v,  Whit- 
ney,  39  Ala.  468;  Erans  v,  Reynolds,  82 
Ohio  State,  163;  post,  §  418. 

*  Austria  v.  Day,  2  Gif.  628;  B.  o.  on 
appeal,  3  De  G.  F.  &  J.  217. 

^  Ramsay  v,  McCanley,  2  Texas,  189; 
Boots  i;.  Merriwether,  8  Bush,  897. 

^  Benham  v.  Momington,  3  C.  B.  133; 
The  M.  Moxham,  1  P.  D.  107;  Mostyn 
p.  Fabrigas,  Cowp.  161;  Robert  v.  Bar- 
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every  place,^  there  must,  in  principle,  be  facts  which,  when  duly 
presented  to  a  court,  will  show  a,  primdfaeie  wrong,  though  they 
transpired  abroad,  and  no  evidence  concerning  the  foreign  law  is 
given.  The  prevailing  course  is,  in  these  cases,  for  the  court  to 
entertain  some  presumption  as  to  what  the  law  was.  The  rules 
to  determine  what  this  presumption  shall  be  may  differ  with  the 
circumstances ;  or,  if  they  do  not,  the  authorities  relating  thereto 
are  in  utter  confusion  and  conflict. 

Same  as  our  own.  —  Many  of  the  oases  lay  it  down,  that,  in  the 
absence  of  proof,  the  foreign  law  shall  be  presumed  to  be  the 
same  as  our  own;  making  "ours  the  rule  of  decision." *  Foot, 
J.,  in  delivering  the  opinion  in  a  New  York  case,  stated  this  doc- 
trine as  follows :  "  It  is  a  well-settled  rule,  founded  on  reason  and 
authority,  that  the  lex  fori^  or,  in  other  words,  the  laws  of  the 
country  to  whose  courts  a  party  appeals  for  redress,  furnish,  in 
all  caseSa  prima  facie^  the  rule  of  decision ;  and,  if  either  party 
wishes  the  benefit  of  a  different  rule  or  law,  as,  for  instance,  the 
lex  domicilii^  lex  loci  contractuB^  or  lex  loci  rei  sitce^  he  must  aver 
and  prove  it.  The  courts  of  a  country  are  presumed  to  be  ac- 
quainted only  with  their  own  laws ;  those  of  other  countries  are 
to  be  averred  and  proved  like  other  facts  of  which  courts  do  not 
take  judicial  notice  ;  and  the  mode  of  proving  them,  whether  they 
be  written  or  unwritten,  has  been  long  established."*     But, — 

§  412.  QuaUfied.  —  In  reason,  this  doctrine  must  be  qualified ; 
for  it  would  be  preposterous  to  assume,  even  prima  facie^  that  our 
Statute  of  Frauds,  or  our  fluctuating  liquor  laws,  or  our  laws  for 
the  collection  of  revenue,  prevail  in  Japan.     Hence,  — 

Age  of  Majority.  —  In  an  earlier  case  in  the  same  State  wherein 
the  foregoing  observations  were  made,  the  thing  sued  for  being  a 
promissory  note,  executed  in  Jamaica  by  a  defendant  shown  to 
have  been  under  the  age  of  twenty-one  years,  it  was  held,  that, 


na^e,  dMod.  228;  Pa  lliser's  Case,  stated, 
Cowp.  181 ;  Bafael  n,  Verelst,  2  W.  Bl. 
1055 ;  General  Steam  Nav.  Co.  o.  Guillou, 
11  M.  &  W.  877 ;  Collett  v.  Keith,  2  East, 

2eo. 

^  1  Bishop  Crim.  Law,  §  5-9. 

*  Bean  v,  Briggs,  4  Iowa,  464,  468; 
Allen  V.  Watson,  2  Hill,  S.  C.  819,  822; 
Rennick  v.  Chloe,  7  Misso.  197 ;  Thurs- 
ton P.  Percival,  1  Pick.  415 ;  Woodrow  r. 
CConner,  28  Vt  776  ;  People  v.  Lambert, 
6  Mich.  349 ;  Bape  v,  Heaton,  9  Wis.  828; 


Hill  V.  Grigsby,  32  Cal.  55;  Farwell  v, 
Harris,  12  La.  An.  50 ;  Bemis  v.  McKen- 
zie,  13  Fla.  553,  558 ;  Stokes  r.  Macken, 
62  Barb.  145 ;  Brown  ».  Gracey,  D.  &  It, 
N.  P.  41,  note;  The  State  »-.  Patterson,  2 
Ire  846 ;  McLear  v.  Succession  of  Hun* 
sicker,  29  La.  An.  530;  Smith  v.  Gould, 
4  Moore,  P.  C.  21 ;  Sharp  r.  Sharp,  36 
Ala.  574 ;  Seaborn  r.  Henry,  30  Ark.  469; 
Hall  t;.  Pillow,  31  Ark.  32. 

*  Monroe  v,  Douglass,  1  Seld.  447, 45^ 
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in  the  absence  of  any  proof  as  to  the  law  of  Jamaica,  the  plaintiff 
could  recover ;  though,  by  the  common  law,  which  was  the  law 
of  the  court,  the  fact  of  minority  being  thus  shown  would  have 
defeated  the  suit.^  And  the  like  has  been  maintained  in  England, 
where  the  place  of  contract  was  Scotland.^  Still,  in  principle, 
one  may  doubt  whether  this  is  not  carrying  the  doctrine  too  far 
the  other  way ;  for,  by  the  law  of  nations,  there  must  be  some 
period  in  one's  life  at  which  infancy  will  be  a  protection,  and  in 
the  absence  of  proof  the  court  might  well  adopt  the  age  which 
the  common  law  had  always  prescribed.     Again,  — 

Prestimed  Valid.  —  Contracts  ^  and  judicial  proceedings,^  had 
abroad,  have,  on  principles  obviously  just,  been  presumed  valid, 
in  the  absence  of  contrary  proofs,  though  they  would  not  be  so 
by  the  law  of  the  forum.     For  example,  — 

Usury.  —  If  a  foreign  contract  is  claimed  to  be  void  as  usurious, 
the  foreign  law  must  be  shown ;  it  not  being  sufficient  that  it 
would  be  so  by  the  domestic.^    Again,  — 

§  413.  Foreign  Statutes  —  (Statute  of  Frauds).  —  As  already  ob- 
served,^ and  in  accordance  with  the  doctrine  concerning  usury,  it 
cannot  be  just  to  hold  that  our  entire  body  of  statutory  law  pre* 
vails  in  any  other  State  or  country ;  ^  for  it  would  be  contrary  to 


^  Thompson  v,  Ketcham,  8  Johns.  100. 
And  see  Owen  v.  Boyle,  15  -Maine,  147. 
Query  whether  this  is  consistent,  not  only 
with  the  New  York  cases  cited  to  the  last 
section,  but  with  other  cases  in  the  same 
State.  Robinson  v,  Dauchy,  8  Barb.  20 ; 
Wright  V.  Delafield,  23  Barb.  498 ;  Abeil  v. 
I>ouglass,  4  Denio,  305 ;  White  v.  Knapp, 
47  Barb.  549 ;  Stokes  v,  Macken,  62  Barb. 
145.  Of  a  like  sort,  and  as  sustaining  the 
general  doctrine  stated  in  the  last  section, 
see  also  I^egg  m.  Legg,  8  Mass.  99 ;  Hemp- 
hill V,  Bank  of  Alabama,  6  Sm.  &  M.  44 ; 
Fouke  V.  Fleming,  13  Md.  392;  McFar- 
land  t;.  White,  13  La.  An.  394;  Gautt  v. 
Gautt,  12  La.  An.  673 ;  Cox  v.  Morrow, 
14  Ark.  603 ;  White  v.  Perley,  15  Maine, 
470;  Crosby  v,  Huston,  1  Texas,  203» 
which,  however,  compare  with  Ramsay 
V.  McCanley,  2  Texas,  189.  As  to  our 
inter-State  law,  see  contra,  Holmes  o. 
Mallett,  Morris,  82. 

*  Male  0,  Roberts.  3  Esp.  163. 

«  Smith  V.  Whitaker,  23  111.  367.  The 
words  of  Walker,  J.  were :  "  When  suit 
la  instituted  on  such  an  instrument  made 
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in  a  foreign  country,  or  in  a  sister  Stat«, 
or  in  a  territory  of  this  government,  if 
not  repugnant  to  our  laws,  our  courts  will 
presume  that  the  contract  was  made  in 
conformity  to  the  laws  of  the  place  of  its 
execution,  and  will  hold,  in  the  absence 
of  such  a  plea  and  proof,  that  the  defend- 
ant admits  the  legality  of  the  contract." 
p.  369.  See  Jones  v.  Palmer,  1  Doug.  Mich. 
879 ;  Martin  v.  Martin,  1  Sm.  &  M.  176. 
But  see  Atkinson  v.  Atkinson.  15  La.  An. 
491 ;  Griffin  v.  Carter,  5  Ire.  Eq.  413. 

^  The  State  v.  Lawson,  14  Ark.  114 ; 
Lackland  v.  Pritchett,  12  Misso.  484. 
See  Spann  v.  Crummerford,  20  Texas, 
216 ;  Locke  v.  Huling,  24  Texas,  311. 

»  Cutler  V.  Wright,  22  N.  Y.  472 ; 
Davis  V.  Bowlini;,  19  Misso.  651 ;  Kenyon 
r.  Smith,  24  Ind.  11.  Compare  with 
Thomas  v.  Becknian,  1  B.  Monr.  29; 
Kermott  v.  Ayer,  11  Mich.  181 ;  Desuoyer 
V.  McDonald,  4  Minn.  515;  Ramsay  w. 
McCanley,  2  Texas,  189. 

^  Ante,  §  412. 

7  Forbes  v.  Scannell,  13  Cal.  212; 
White  V.  Knapp,  47  Barb.  549. 
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common  observation.  ThereforOf  where,  in  an  Tndiana  case,  the 
Statute  of  Frauds  was  set  up  in  defence,  and  the  cause  of  action 
arose  in  Pennsylvania,  and  there  was  no  proof  of  the  Pennsyl- 
vania law,  the  court  presumed  the  common  law  to  be  in  force 
there,  and  so  the  special  defence  was  overruled.^     Indeed,  — 

Common  Law.  —  A  doctrine  quite  familiar  in  many  of  our  courts 
is,  that,  where  the  matter  in  suit  depends  on  the  law  of  a  sister 
State,  and  there  is  no  proof  of  what  the  law  is ;  or,  on  the  con- 
8tructi(m  of  a  statute  shown  to  exist  in  such  State,  and  there  is 
no  proof  of  the  way  in  which  it  is  there  construed ;  the  common 
law,  so  far  as  it  is  adapted  to  our  institutions  and  situation,  will 
be  presumed  to  prevail  there,  —  that  is,  as  the  writer  undei*stands 
it,  the  common  law  as  unaffected  by  colonial  or  State  statutes.^ 
But  this  doctrine  would  appear  to  be  nowhere  so  absolutely  held 
as  to  preclude  exceptions  and  qualifications.^    Now,  — 

§  414.  Hifltoiical  and  Governmental.  —  That  most  of  our  States 
are  thus  ruled  by  the  common  law,  except  as  modified  by  statutes 
of  their  own,  is  matter  of  historical  and  governmental  knowledge, 
whereof  the  courts  may  well  take  cognizance.*  In  accord  with 
this  principle,  the  English  tribunals  judicially  know  that  the  com- 
mon law  prevails  in  Ireland.*    Then,  — 

Continuance  presumed.  —  A  condition  of  the  law  having  thus  been 
presumed  as  of  a  given  period,  its  continuance  as  to  the  thing  in 
controversy  may  well  be  presumed  also,  until  a  change  is  shown.® 
But  — 

^  Johnson  v.  Chambers,  12  Ind.  102.  Jones  Eq.  202 ;  Crozier  v,  Bryant,  4  Bibb, 

See  also  Titus  v.  Scantling,  4  Blackf.  89 ;  174 ;    Hemphill  v.  Bank  of  Alabama,  6 

Trimble  v,  Trimble,  2  Ind.  76.  Sm.  &  M.  44 ;  Walker  o.  Walker,  41  Ala. 

3  Shepherd  v.  Nabors,  6  Ala.  631;  863;  Blystone  v.  Burgett,  10  Ind.  28. 
Elliott  o.  McClelland,  17  Ala.  206,  210;  Contra,  Owen  v.  Boyle,  15  Maine,  147; 
Connor  v.  Trawick,  37  Ala.  289;  Griffin  Bradshaw  v.  Mayfield,  18  Texas,  21. 
V,  Carter,  6  Ire.  £q.  413 ;  Titus  v.  Scant-  See  Lucas  v.  Ladew,  28  Misso.  342. 
ling.  4  Blackf.  89;  Hydrick  v.  Burke,  30  *  And  see  Goodman  v.  Griffin,  3  Stew. 
Ark.  124;  Copley  v.  Sanford,  2  La.  An.  160, 164;  High,  Appellant,  2  Doug.  Mich. 
335;  Kling  v.  Sejour,  4  La.  An.  128.  515,  529,  opinion  by  Wing,  J. 
Thurston  v.  Percival,  1  Pick.  416,  417,  *  Haden  v,  Ivey,  51  Ala.  381,  384; 
iT^ere  Parker,  C.  J.  said, "  If  maintenance  1  Greenl.  Er.  §  5 ;  Bank  of  Augusta  v. 
or  champerty  is  malum  in  m,  and  an  of-  Earle,  13  Pet.  619,  590 ;  Payne  v.  Tread- 
fence  at  common  law,  it  is  to  be  pre-  well,  16  Cal.  220 ;  Bell  v.  Bamet,  2  J.  J. 
Bumed,  without  any  statute,  that  the  Mar.  516;  Humphrey  v.  Burnside,  4 
same  law  is  in  force  there ; "  Hinson  v.  Bush,  215. 

WaU.  20  Ala.  298 ;    Ellis  v.  White,  25         «  Reg.  v.  Nesbitt,  2  Dowl.  &  L.  529. 
Ala.  540;  Reese  v.  Harris,  27  Ala.  301 ;         >  Post,  §  425;  Stokes  v.  Macken,  62 

Crouch  V.  Hall,  15  Bl.  263;  Holmes  v.  Barb.  145. 
Mallett,  Morria,  82;  Brown  v.  Pratt,  8 
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Among  our  Indians.  —  This  reasoning  would  not  lead  a  court  to 
presume  that  the  common  law  governs  a  nation  of  our  Indians.^ 

§  415.  Other  Foreign  Flaoes  —  Quasi  Foreign  —  (England  and  De- 
pendencies). —  Nor  does  it  follow  from  this  that  our  courts  would 
presume  the  common  law  to  prevail  in  any  country  entirely  sepa- 
rate from  us.  But,  within  the  principle  above  stated  as  to  our 
inter-State  law,  a  learned  judge  observed  in  an  Upper  Canada 
case :  "  In  regard  to  us,  Ireland  is,  like  all  other  countries  out  of 
England  to  which  the  jurisdiction  of  our  courts  does  not  extend, 
a  foreign  country.  It  is  so  in  the  same  sense  that  Nova  Scotia 
or  Jamaica  is.  We  do  not  judicially  recognize  its  statute  law« , 
It  must  be  proved  to  us  what  it  is.  All  that  we  can  assume  iS) 
that  the  common  law  of  England  is  in  force  there,  which  we 
must  take  for  granted  until  the  contrary  is  proved,  or  unless  the 
facts  in  the  particular  case  before  us  warrant  a  presumption  to 
the  contrary.  In  this  respect  it  stands  on  a  footing  different  from 
countries  wholly  foreign  to  the  British  crown."  ^     So,  — 

States  as  Quasi  Foreign.  —  Though  our  States  are  to  each  other 
foreign,'  the  same  rule  may  well  apply  as  between  them. 

§  416.  In  Reason,  —  we  find  it  difficult  to  lay  down  any  rule 
more  exact  or  universal  than  the  foregoing  views  will  suggest, 
when  considered  in  connection  with  the  particular  facts  which 
may  be  in  controversy.  There  cannot,  indeed,  be  a  rule  appli- 
cable equally  in  every  variety  of  circumstances.  When  natural 
justice,  the  common  law,  and  such  of  our  own  statutes  as  are 
meant  to  embody  fundamental  doctrine  concur,  any  court  will 
hold  that  they  are  to  govern  the  case  in  the  absence  of  proof  to 
the  conti*ary.  The  foregoing  discussions  will  furnish  hints  as  to 
the  cases  wherein  they  do  not  concur. 

§  417.  Foreign  Laws  incorporated  with  ours.  —  The  law  of  Eng- 
land, as  it  stood  at  the  time  of  the  settlement  of  this  country,  is, 
we  all  know,  a  part  of  our  own ;  therefore  this  law  is  not  to  bo 
proved  as  fact  when  we  are  attempting  to  ascertain  the  law  of 
the  State  in  which  the  tribunal  sits.  So,  our  courts,  sitting  in 
States  wherein  the  laws  of  Spain,  of  France,  or  of  Mexico  for- 
merly prevailed,  having  left  their  remnants  or  larger  proportions 

1  DuVal  V.  Marshall,  30  Ark.  230.  «  Ripple  o.    Ripple,  1    Rawle,    886  ; 

>  Breakey  v,  Breakej,  2  U.  C.  Q.  B.     Heberd  v.  Myers,  6  Ind.  94;  Allen  a 
849,  355,  opinion  by  Robinson,  C.  J.  And,     Watoon,  2  HiU,  S.  C  819. 
as  to  England  and   Ireland,  see   ante 
1414. 
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as  an  inheritance  to  those  States,  do  not  ask  to  have  proyed 
before  them  such  foreign  laws.*  And  the  rule  is  the  same  where 
one  of  our  States  has  been  organized  by  partition  from  another.^ 

§  418.  Cases  not  within  Presumptions  —  (Plead  and  prove).  -^ 
In  cases  not  within  the  foregoing  presumptions,  the  party  who, 
whether  plaintiff  or  defendant,  relies  on  a  foreign  law,  must  both 
plead  and  prove  it.*    Now,  — 

^Thether  Proofs  for  Conrt  or  Jury.  —  Opinions  differ  upon  the 
question,  whether  the  proofs  of  the  foreign  law,  like  those  of  the 
foreign  transaction,  shall  be  addressed  to  the  jury,  who  alone  are 
to  determine  what  it  is ;  or  to  the  court,  the  judge  to  deliver  it 
to  and  instruct  them  on  it,  as  he  does  the  domestic  law.  Story 
appears  to  be  of  the  latter  opinion,  for  he  says :  "  All  matters  of  law 
are  properly  referable  to  the  court,  and  the  object  of  the  proof  of 
foreign  laws  is  to  enable  the  court  to  instruct  the  jury,  what,  in 
point  of  law,  is  the  result  of  the  foreign  law  to  be  applied  to  the 
matter's  in  controversy  before  them.  The  court  are,  therefore,  to 
decide  what  is  the  proper  evidence  of  the  laws  of  a  foreign  coun- 
tiy  ;  and,  when  evidence  is  given  of  those  laws,  the  court  are  to 
judge  of  their  applicability,  when  proved,  to  the  case  in  hand."* 
To  this  effect  also  is  other  authority .^  A  learned  North  Carolina 
judge  put  the  question  as  follows  :  '*  The  existence  of  a  foreign  law 
is  a  fact.  The  court  cannot  judicially  know  it,  and  therefore  it 
must  be  proved  ;  and  the  proof,  like  all  other,  necessarily  goes  to 
the  jury.  But  when  established,  the  meaning  «of  the  law,  its  con- 
struction and  effect  is  the  province  of  the  court.  It  is  a  matter  of 
professional  science  ;  and,  as  the  terms  of  the  law  are  taken  to  be 
ascertained  by  the  jury,  there  is  no  necessity  for  imposing  on 'them 

1  Farmer  r.  Eslava,  11  Ala.  1028;  ley  v.  Dean,  11  Ind.  331 ;  Rooto  v.  Merri- 
Chouteau  v.  Pierre,  9  Misso.  S;  Ott  o.  wether,  8  Bush,  307  ;  Davis  v.  Rogers, 
Soulard,  9  Misso.  581 ;  United  States  v,  14  Ind.  424 ;  Nelson  v.  Bridport,  8  Beav. 
Turner,  11  How.  U.  S.  66a  And  see  627;  Mostyn  v.  Fabriga8,Cowp.l61,174; 
Holliday  r.  Harvey,  39  Texas,  670.  Crawford  v.  WUten,  Lofft,  154 ;  Evans  v. 
<  Delano  v.  Jopling,  1  Litt.  117,  417.  Reynolds,  82  Ohio  Stote,  163;  McDaniel 
•  Post,  §  533;  Peck  o.  Hibbard,  26  Vt.  v.  Wright,  7  J.  J.  Mar.  475  ;  Chumasero 
698;  Bean  t;.  Briggs,  4  Iowa,  464 ;  Mon-  t;.  Gilbert,  24  III.  293 ;  Palfrey  v.  Portland, 
roe  V.  Douglass.  1  Seld.  447;  Stephenson  &c.  Railroad,  4  Allen,  55;  ante,  §  409. 
o.  Bannister.  3  Bibb,  369 ;  Davis  o.  Curry,  «  Story  Confl.  Laws,  §  638. 
2Bibb,238;Churchi7.Hubbart,2Cranch,  «  Ferguson  v,  Clifford,  37  N.  H.  86, 
187;  Hempstead  r.  Reed,  6  Conn.  480;  Pickard  o.  Bailey,  6  Post.  N.  H.  152; 
Owen  V.  Boyle,  15  Maine,  147 ;  Martin  ».  Territt  ».  Woodruff,  19  Vt  182 ;  Middle- 
Martin.  1  Sm.  &  M.  176;  Leak  v.  Elliott,  bury  College  v,  Cheney,  1  Vt.  836;  Alex- 
4  Misso.  446;  Bryant  v.  Kelton,  1  Texas,  ander  v.  Torrence,  6  Jones,  N.  C.  260; 
484;  Mason  v.  Wash,  Breese,  16;  Billings^  Wilson  p.  Carson,  12  Md.  54. 
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the  burden  of  a£Sxing  a  meaning  on  them»  more  than  on  our  own 
statutes.  It  is  the  office  of  reason  to  put  a  construction  on  any 
given  document,  and  therefore  it  naturally  arranges  itself  among 
the  duties  of  the  judge.  It  is  the  opinion  of  this  court  that  the 
court  below  erred  in  not  deciding  the  question."  ^  On  the  other 
hand,  some  appear  to  maintain,  that  the  proof  throughout  is  for 
the  jury ;  others,  to  distribute  it  between  them  and  the  judge.' 
Yet  all  admit,  that,  in  these  cases  as  in  others,  the  judge  shall 
determine  what  evidence  is  to  be  submitted  to  the  jury.^ 

§  419.  In  Beaaon,  —  the  proof  of  the  foreign  law  is  to  the 
judge.  Though  foreign,  it  is  still  law ;  and,  by  a  general  prin- 
ciple governing  our  procedure,  the  judge  is  to  tell  the  jury  what 
is  the  law  of  every  case  before  them,  and  they  are  not  justified  in 
taking  this  question  out  of  his  hands.  That  the  foreign  law  is 
also,  and  is  admitted  to  be,  fact,  is  no  answer  to  this  proposition ; 
for,  though  we  have  no  universally  recognized  doctrine  that  the 
jury  may  in  any  case  decide  law,  in  various  circumstances  the 
judge  is,  by  all  opinions,  to  pass  upon  facts,  without  even  suffer- 
ing the  jury  to  review  his  decision.*  And,  in  practical  propriety, 
it  requires  more  legal  knowledge  and  acumen  to  determine  a 
question  of  foreign  law,  under  conflicting  evidence  of  witnesses 
and  chaotic  statutes,  involving  nice  considerations  of  a  system  of 
jurisprudence  to  which  no  man  among  us  is  educated,  than  to 
say  what  is  our  own  law.  Surely,  to  take  this  from  the  man  on 
the  bench,  who  has  presumably  some  ability  to  deal  with  it,  and 
give  it  to  the  men  in  the  jury-box  who  certainly  have  none,  is 
not  conducive  to  a  rightful  administration  of  justice.^    Again, — 

1  The  State  v.  Jackson,  2  Dev.  563,  483;  Whitcher  v.  McLaughlin,  116  Mass. 

MQ,  Ruffln,  J.  167. 

*  Holman  t^.  King,  7  Met  384 ;  Moore  *  It  seems  to  me  that  the  difficulties 

V.  Gwynn,  6  Ire.  187  ;  Ingraham  v.  Hart,  and  'mistakes  on  this  question  have  in 

11  Ohio,  265 ;  De  Sobry  v,  De  Laistre,  2  part  proceeded  from    misapprehensions 

Har.  &  J.  191,  210,  229,  230;  Charlotte  v.  and  inaccurate  foUowings  of  nicely  cor- 

Chouteau,   26   Misso.    465;    Loring   v.  rect  language  of  eminent  judges.    For 

Thomdike,  6  Allen,  267;    Bradlaugh  v.  example.  Lord  Eldon,  sitting  in  a  jury 

De  Rin,  Law  Rep.  6  C.  P.  473,  476,  476 ;  case,  laid  down  exactly  what  I    have 

Cecil  Bank  v.  Barry,  20  Md.  287 ;  Fer-  stated  to  be  the  better  doctrine,  neatly,  as 

guson  V.  Clifford,   37   N.    H.    86.    See  follows :  "  The  law  of  the  country  where 

Lockwood  t^.  Crawford,  18  Conn.  361.  the  contract  arose  must  govern  the  con- 

s  De  Sobry  v,  De  Laistre,  supra.  And  tract ;  and  what  that  law  is  should  be 

see  Pickard  v.  Bailey,  supra.  given  in  evidence,  to  m«,  as  a  fad.    No 

^  1  Bishop  Crim.  Proced.  §  984-989  b,  such  evidence  has  been  given,  and  /  can- 

1244 ;  Jenkins  v.  Da  vies,  10  Q.  B.  314,  not  take  the  fact  of  what  that  law  i>,  withoui 

323;   Bartlett   v.    Smith,  11  M.  &  W.  wideaeer    Male  v.  BoberU,  3  Esp.  163^ 
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§  420.  Analogies.  —  AH  the  analogies  of  our  legal  practice  indi- 
cate that  the  judge,  not  the  jury,  shall  decide  what  is  the  foreign 
law.  In  other  circumstances  wherein  the  law  is  not  judicially 
recognized,  but  is  proved,  the  proof  is  directed  to  the  judge,  who, 
and  not  the  jury,  passes  upon  it.     Thus,  — 

§  421.  Private  Statutes.  —  A  private  statute  must  be  pleaded 
and  proved.^  But  the  proof  is  made  to  the  judge,  and  he  in- 
structs the  jury  upon  it  and  its  effect,  the  same  as  though  it  were 
a  public  one  whereof  the  courts  take  judicial  cognizance.^  In 
like  manner,  — 

164.    Yet  I  have  seen  this  case  cited  to  note  to  Co.  I4t  98  b.    There  are  donbt- 

the  proposition  that  the  jury,  oot  the  less  circumstances  wherein  a  private  stat- 

court,  is  to  pass  upon  the  question  of  ate,  like  other  things  which  ought  ordi* 

what  is  the  f oreigpn  law  1  narily  to  be  pleaded,  may  be  given  in 

1  Bishop  Stat  Crimes,  §  896-402.  evidence  without  plea ;  as,  in  like  manner, 

*  Thus,  in  The  Prince's  Casie,  8  Co.  1  a,  there  are  circumstances  in  which  a  for- 

28  a,  **  it  was  resolved,  that,  against  a  eigpn  law  may  be  so  given  in  evidence : 

general  act  of  Parliament,  or  such  an  act  and,  in  the  report  of  a  case,  there  may  be 

whereof  the  judges  ex  oj^cio  ought  to  take  an  indefiniteness,  and  even  there  may 

notice,  the  other  party  cannot  plead  nul  have  been  in  the  minds  of  the  judges  and 

tid  record;  for  of  such  acts  the  judges  of  counsel,  as  to  whether  the  evidence 

ought  to  take  notice :  but,  if  it  be  misre-  was  really  addressed  to  the  jury  or  to 

cited,  the  party  ought  to  demur  in  law  the  judge.    In  Anonymous,  2  Salk.  666, 

upon  it    And  in  that  case  the  law  is  where  the  defendant  had  pleaded  a  pri- 

grounded  upon  great  reason ;  for,  [not,  yate  statute,  and  the  plaintiff  had  replied 

the  reader  will  perceive,  that  the  pri-  ntd  tiel  record^  and  the  defendant    had 

Tate  statute  is  fact  whereof   the  jury  brought  in  the  printed  act  to  support  his 

takes  cognizance,  instead  of  the  judge,  plea,  Holt,  C.  J.  declined  to  accept  the 

but]   God  forbid,  if  the  record  of  such  evidence,  and  observed :  "  An  act  printed 

acts  [public]  should  be  lost,  or  consumed  by  the  king's  printers  is  always  allowed 

by  Are  or  other  means,  that   it  should  good  evidence  of  the  act  to  a  Jury;  but 

tend  to  the  general  prejudice  of  the  com-  [in  this  matter  for  the  court]  was  never 

monwealth ;  but  rather,  although  it  be  allowed  to  be  a  record  yet"    I  have  not 

lost  or  consumed,  the  judges,  either  by  found  any  case  in  the  books  where  a  pri« 

the  printed  copy,  or  by  the  record  in  vate  statute  was  submitted  to  a  jury,  in 

which     it   was   pleaded,   or    by   other  distinction  from  the  judge,  in  any  way 

means,  may  inform  themselves  of  it"  differing  from  that  in  which  a  public  stat- 

Where  a  private  statute  is  pleaded,  if  ute  might  likewise  liave  been  submitted, 

the  opposite  party  would  deny  its  exist-  Possibly  I  have  overlooked  some  case, 

ence,  his  proper  plea  is  nu/ ftie/ reconf,  and  though   my  researches    have   extended 

the  issue  thereon  is  not  for  the  jury,  but  much  further  than  to  the  authorities  cited 

for  the  court    Spring  v.  Eve,  2  Mod.  240.  in  this  note.    And  wherever  a  private 

It  is  said  in  Bacon's  Abridgment  to  be  a  statute  has  been  pleaded  and  proven,  or 

general  rule,  "  that,  if  a  private  statute  otherwise  admitted  before  a  tribunal,  the 

be  pleaded,  nul  tiel  record  may  be  replied ;  judges  have  dealt  with  it  precisely  as 

but,  if  the  exemplification  of  a  private  they  do  with  a  public  one.    For  an  exam* 

statute  under  the  great  seal  be  pleaded  pie  illustrating  this  proposition,  see  Rex 

[a  case  where  the  pleadmg  carries  with  v,  Shaw,  12  East,  479.    And  there  are 

itself  the  conclusive  record  proof ],  nu/ fief  many  other  cases.    Again,  if  a  publio 

record  cannot  be  replied."    Statute,  L.  2.  statute  recognizes  a  private,  the  latter 

And  see,  on  this  question,  Mr.  Hargrare't  becomes  public  law,  to   be  judicially 
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City  Ordinances,  &c.  —  Though,  in  the  absence  of  a  statute  pro 
viding  otherwise,  a  city  ordinance  or  other  like  by-law  is  to  be 
proved,  because  the  court  does  not  take  judicial  cognizance  of  it, 
the  doctrine  is  familiar  that,  on  proof  being  made  before  the 
judge,  he  holds  it  valid  or  void,  construes  it,  and  deals  with  it 
precisely  as  with  any  public  enactment.^    Now,  — 

Foreign  Law,  compared.  —  A  foreign  law  is  precisely  analogous 
to  private  statutes  and  by-laws.  As  already  seen,^  in  name  only 
is  it  foreign ;  the  doctrine  being,  that,  in  the  cases  where  it  is 
admitted,  the  domestic  law  makes  the  foreign  its  own,  and  en- 
forces it,  not  as  foreign,  but  domestic*  That  our  rules  of  pro- 
cedure do  not  cast  on  the  judges  the  heavy  burden  of  knowing  it 
judicially  is  not,  it  is  submitted,  a  reason  for  taking  from  them, 
when  proof  of  it  is  made,  the  right  to  treat  it  as  they  do  all  other 
law  governing  causes  before  them. 

§  422.  "Wiiat  Law  foreign.  —  In  considering  what  law  is  foreign, 
within  the  rule  requiring  it  to  be  proved,  we  have  already  seen, 
that  — 

Law  of  Nations.  —  The  law  of  nations  is  not  foreign  law.* 
So,— 

Foreign  Flag  and  Seal.  —  When  the  executive  department  of 
one  government  recognizes  the  national  existence  of  another,  it 
"  therefore,"  in  the  words  of  Greenleaf,  "  recognizes,  and,  of 
course,  the  public  tribunals  and  functionaries  .  .  .  take  notice 
of,  the  existence  and  titles  of"  the  other  government,  its  flag,  and 
its  seal  of  state.  Hence  ^^  public  acts,  decrees,  and  judgments, 
exemplified  under  this  seal,  are  received  as  true  and  genuine,  it 
being  the  highest  evidence  of  their  character."^  For  a  like 
reason,  — 


noticed  by  the  courts.  Benson  v.  Weihy, 
2  Saund.  Wms.  ed.  154, 165,  note ;  Sam- 
uel V.  Evans,  2  T.  R.  569,  575;  Dwar. 
Stat.  2d  ed.  4(35.  But  it  would  be  absurd 
for  a  court,  in  instructing  the  jury,  to  deal 
with  such  statute  in  the  two  cases  differ- 
ently. 

1  Dillon  Mun.  Corp.  2d  ed.  §  353,  854; 
Bishop  Stat.  Crimes,  §  18-26,  403-407. 

a  Ante,  §  367. 

«  Scrimshire  v.  Scrimshire,  2  Hag.  Con. 
895,  407,  4  Eng.  Ec.  562,  568 ;  Caldwell  v, 
Vanvlissengen,  9  Hare,  415,  425. 

♦  Ante,  §  410. 

•  1  Greenl.  Ey.  §  4;  Robinson  v.  Oil- 
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man,  20  Maine,  299 ;  Lincoln  v.  Batelle,  6 
Wend.  475 ;  Griswold  r.  Pitcaim,  2  Conn. 
85.  Zdmit  of  Doctrine.  —  I  am  not  seek- 
ing the  outer  limit  of  this  sort  of  doc- 
trine. Marshall,  C.  J.  pots  it  thus : 
"  The  laws  of  a  foreign  nation,  design*^ 
only  for  the  direction  of  its  own  affaim^  are 
not  to  be  noticed  by  the  courts  of  other 
countries,  unless  proved  as  facts."  Tal- 
bot V.  Seeroan,  1  Cranch,  1,  38.  And 
Johnson,  J.  uses  the  like  language  in  a 
South  Carolina  case.  Allen  v.  Watson, 
2  Hill,  S.  C.  319,  320.  See  also,  Spegail 
V.  Perkins,  2  Root,  274;  Delafield  v. 
Hand,  8  Johns.  810 ;  Thompson  v.  Stew 
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Judgment  of  Slater  State.  —  Though  our  States  are  to  each  other 
foreign,^  yet,  as  the  national  Constitution  requires  the  courts  of 
each  to  give  full  faith  and  credit  to  judgments  in  the  others, 
when  such  a  judgment  is  pleaded  in  any  one,  its  court  will  take 
judicial  cognizance  of  the  laws  of  the  State  of  its  rendition.^  So, 
also,  — 

Foreign  Law  promulgated  by  ns.  —  "Where,"  says  Story,  "our 
own  government  has  promulgated  any  foreign  law  or  ordinance, 
of  a  public  nature,  as  authentic,  that  may  of  itself  be  sufficient 
evidence  of  the  actual  existence  and  terms  of  such  law  or  ordi- 
nance ; "  *  for  this  renders  it,  as  to  the  evidence,  domestic  law. 
Likewise  it  has  been  held,  in  the  Supreme  Court  of  the  United 
States,  that  a  copy  of  the  Civil  Code  of  France,  purporting  to  be 
printed  at  the  royal  press  in  Paris,  and  received  in  the  course  of 
our  international  exchanges^  with  the  indorsement  "  Les  Garde$ 
des  Sceaux  de  France  d  la  Cour  Supreme  des  JEtats  Unisy*^  may  be 
received  by  the  court,  as  evidence  of  the  French  law,  without 
further  proof.  "  Congress,"  said  Wayne,  J.,  "  has  acknowledged 
it  by  the  act  [authorizing  the  exchange],  and  the  appropriation 
which  was  given  to  the  Supreme  Court  to  reciprocate  the  dona- 
tion. We  transmitted  to  the  minister  of  justice  official  copies  of 
all  the  laws,  resolutions,  and  treaties  of  the  United  States,  and  a 
complete  series  of  the  decisions  of  this  court.  We  do  not  doubt, 
whenever  the  question  shall  occur  in  the  courts  of  France,  that 
the  volumes  which  were  sent  by  us  will  be  considered  sufficiently 
authenticate'd  to  be  used  as  evidence."  ^    In  like  manner,  — 

§  423.  state  Lawa  in  United  Statea  Conrta.  —  As  the  jurisdiction 
of  the  courts  of  the  United  States  extends  to  various  questions 
depending  on  State  laws,  and  it  is  likewise  in  a  measure  local 
within  State  limits,  they  take  judicial  cognizance  of  the  laws  of 
the  States.*    Again,  — 

art,   8   Conn.    171 ;   United    States    r.  Seeman,  1  Cranch,  1.    And  see  Chesa* 

Rejnes,  0  How.  U.  S.  127.  peake,  &c.  Canal  v.  Baltimore,  &c.  Rail- 

1  Ante,  §  415.  road,  4  Gill  &  J.  1. 

*  Ohio  V,  Hinchroan,  8  Casej,  Pa.  479;  «  Ennis  v.  Smith,  14  How.  U.  S.  400, 

Paine  v.  Schenectady  Ins.  Co.  11  R.  I.  429.    And  see  Dauphin  v.  United  States, 

411.    And  see  Hobbs  v.  Memphis,  &c.  6  Ct.  CI.  221. 

Railroad,  9  Heisk.  878;  Anderson  v.Maj,  ^  Owings  o.  Hull,  9  Pet.  607,   625; 

10  Heisk.  84;  Lackland  v.  Pritchett,  12  Junction  Railroad  v.  Bank  of  Ashland, 

Misso.  484;  Holtonv.  Gleason,  6  Post  12  Wal.  226;  Merrill  v.  Dawson,  Hemp. 

N.  H.  501.  563;  Jones  v.  Hays.  4  McLean,  621;  Jat* 

«  Story  Confl.  Laws,  §  640;  Talbot  v.  per  ».  Porter,  2  McLean,  579. 
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Honaa  of  Lords.  —  The  House  of  Lords  sits  as  a  conrt  of  appeal 
equally  from  England  and  from  Scotland.  Therefore,  in  any 
case,  it  can  take  judicial  cognizance  of  the  laws  of  both  countries. 
This  was  curiously  illustrated  in  an  appeal  case  from  Scotland, 
depending  on  English  law.  The  Scotch  court  had  decided  it  in 
a  particular  way,  following  the  opinions  of  the  experts  as  to  what 
was  the  law  of  England.  The  House  of  Lords,  differing  from 
the  experts,  as  to  the  English  law,  reversed  the  decision  of  the 
Scotch  court.^  Here,  it  may  be  added,  is  strong  confirmation  of 
the  proposition,  that,  though  foreign  law  is  fact,  the  decision  of 
the  fact  is  for  the  court,  and  what  is  thus  proved  is  to  be  treated 
as  law.  Surely  the  lords  would  not  reverse  a  verdict  (however 
they  might  set  it  aside)  in  what  was  within  the  province  of  the 
jury. 

n.    The  Methods  of  Proof  . 

§  423  d.  Knowledge  of  Jndge.  —  There  is '  some  authority  for 
saying,  that,  if  in  fact  the  judge  knows  what  the  foreign  law  is, 
he  may,  should  he  choose,  proceed  on  his  knowledge,  not  requir- 
ing any  proof.^  This  is  contrary  to  what  is  commonly  practised  ;  • 
and  we  may  doubt  whether  this  exact  method  could  find  favor 
in  our  courts  generally,  except  when  the  parties  by  implication 
or  in  words  consent.  Still,  as  not  greatly  differing  from  this,  in 
a  case  where  the  stricter  proofs  were  not  tendered,  — 

Books.  —  In  the  United  States  Court  for  the  Massachusetts 
District,  a  learned  admiralty  judge  held  it  to  be  alike  proper  and 
lawful  to  prove  the  present  law  of  England,  written  and  common, 
by  printed  books  of  statutes,  reports,  and  text-writers.  His 
argument  for  this,  based  equally  on  reason  and  authority,^  is  clear 
and  forcible.  He  adds :  "  In  respect  to  the  laws  of  France,  Ger- 
many, or  Russia,  or  any  other  country  which  has  a  wholly  differ- 
ent system  from  our  own,  I  should  be  inclined  to  say  that  the 
rigid  rule  might  be  better."  *  It  is  to  be  wished  that  this  view, 
which  does  not  exclude  the  testimony  of  experts,  but  permits 

I  Douglas  V.  Brown,  2  Dow  &  C.  171,  80  Ala.  882 ;  Taylor  v.  Bunyan,  9  Iowa, 

177.  622 ;  Jones  v.  Laney,  2  Texas,  842 ;  New 

«  The  State  v.  Rood,  12  Vt,  896;  8.  p.  ton  v,  Cocke,  6  Eng.  109. 
Middlebuiy  College  o.  Cheney,  1  Vt.  886,         *  He  cites,  as  opposed,  yet  decided 

848.    But  see  Adams  v.  Gay,  19  Vt  868.  *' without  argument,"  McCormick  v.  Gar- 

And  see  Donald  v.  Hewitt,  88  Ala.  634,  nett,  6  De  G.  M.  &  G;  278. 
660 ;  Foster  o.  Taylor,  2  Tenn.  190.  •  The  Pawashick,  2  Low.  142, 149. 

*  And  see  especially  Drake  v,  Glorer, 
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competent  judges  to  act  rationally,  may,  if  fairly  tiie  authorities 
will  allow,  find  favor  in  all  our  courts.^  Proceeding  to  the  more 
common  proofs,  — ^ 

§  424.  Laws  of  Sister  States.  -^  By  some  opinions,  the  statutes 
of  a  sister  State,^  differing  perhaps  from  those  of  a  strictly  for- 
eign country,®  may  be  proved  by  merely  presenting  to  the  judge 
an  apparently  official  copy  thereof.  But  the  greater  number  of 
our  tribunals  appear  to  discard  this  sort  of  evidence,  and  in  the 
absence  of  legislative  direction  to  require,  either  that  such  stat- 
utes be  authenticated  in  the  way  pointed  out  by  the  act  of  Con- 
gress,^ or  be  verified  by  the  oath  of  some  person,  or  otherwise 
made  to  appear  to  be  correct  by  evidence  equivalent  to  an  oath 
or  such  verification.^  The  question  is  at  present  settled  in  most 
of  our  States  by  legislation ;  as,  for  example,  in  Missouri  it  is 
enacted,  that  ^^  the  printed  statute-books  of  sister  States  and  the 
several  Territories  of  the  United  States,  purporting  to  be  printed 
under  the  authorities  of  such  States  or  Territories,  shall  be  evi- 
dence of  the  legislative  acts  of  such  States  or  Territories."  For 
a  volume  to  be  evidence  under  this  provision,  it  must  purport  to 
be  printed  by  authority  of  the  State  whose  statutes  it  purports 
to  contain.^    A  book  of  statutes  appearing  merely  to  be  printed 

1  Among  the  cases  cited  in  this  one,  6  Wend,  475;    Beach  v.  Workman,  20 

•re  Dalrymple    r.    Dalrymple,  2    Hag.  N.  H.  379. 

Con.  54,  81 ;  Rex  o.  Ficton,  80  HoweU,         *  As  to  authentication  under  the  act 

St  Tr.  225,  491 ;  Thompson  t;.  Musser,  of  Congress,  see  Sisk  v.  Woodruff,  15  111. 

1  Ball.  458 ;  Rajnham  v.  Canton,  8  Pick.  25 ;  The  State  v.  Carr,  5  N.  H.  867 ;  Unit- 
293;  Youngr.  Templeton,4La.  An.  254;  ed  States  v.  Johns,  1  Wash.  C.  C.  863; 
Lord  r.  Staples,  3  Fost.  N.  H.  448;  Rob-  Henthom  v.  Shepherd.  1  Blackf.  157; 
ertsr.  Knights,  7  Allen,  449;  The  Mag-  Wilson  v.  Walker,  3  Stew.  211;  The 
gie  Hammond,  9  Wal.  435 ;  Carnegie  v.  State  o.  Cheek,  18  Ire.  414 ;  Warner  v, 
Morrison,2Met  881, 404;  Enniso.  Smith,  Commonwealth,  2  Va.  Cas.  95;  Hunter 
14  How.  U.  S.  400.  Of  the  like  sort  I  v.  Fulcher,  5  Rand.  126 ;  Wilson  v.  La- 
will  add,  Webster  v  Webster,  58  N.  H.  3;  zier,  11  Grat.  477 ;  The  State  o.  Jackson, 
Lacon  v,  Higgins,  D.  &  R.  N.  P.  88.  2  Dev.  563. 

s  Mullen  V.  Morris,  2  Barr,  85;  Han-         »  Adams  o.  Gaj,  19  Vt.  358;   The 

rick  17.  Andrews,  9  Port.  9;   Taylor  v.  State  o.  Twitty.  2  Hawks,  441 ;  Compare! 

Bank  of   Illinois,  7  T.   B.   Monr.  676 ;  v.  Jemegan,  5  Blackf.  375 ;  Stanford  ». 

Raynham  v.  Canton,  3  Pick.  293;  Em*  Pruet,  27  Ga.  243 ;  Bailey  o.  McDowell,  2 

eiy  r.  Berry,  8  Post.  N.  H.  473;  Thomas  Harring.  Del.  34;  Craig  v.  Brown,  Pet 

o.  Davis,  7  B.  Monr.  227,  230;  Barkman  C.  C.  352. 
p.  Hopkins,  6  Eng.  157 ;  Foster  r.  Taylor,         «  Bright  v.  White,  8  Misso.  421,  425; 

2  Tenn.  190 ;  Cox  v.  Robinson,  2  Stew.  &  Baughan  v.  Graham,  1  How.  Missis. 
P.  91;  Thompson  v.  Musser,  1  DalL  458;  220;  Magee  v.  Sanderson,  10  Ind.  261 ; 
TheState  v.Abb^,29  Vt.60.  Yarborough    v.   Arnold,   20  Ark.    592; 

*  Raynham  e.  Canton,  supra ;  Pack-  Clarke  v.  Bank  of  Miuissippi,  5  Eng.  616. 

ard  V.  Hill,   2  Wend.  411;   Chanoine  0.  As  to -Iowa,  see  Latterett   0.   Cook,  1 

Fowler,  3  Wend.  173;  Lincoln  v.  Battelle,  Iowa,  1 ;  as  to  Pacific  Pneumatic  Gat 
VOL.  I.                                       23  868 
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by  a  private  printer  is  not  generally  admitted.^  The  words  of 
the  provision  in  Massachusetts  are :  ^'  Printed  copies  of  the  stat- 
ute laws  of  any  other  State,  and  of  the  United  States,  or  of  the 
Territories  thereof,  if  purporting  to  be  published  under  the  au- 
thority of  the  respective  governments,  or  if  commonly  admitted 
and  used  as  evidence  in  their  courts,  shall  be  admitted  in  all 
courts  of  law,  and  on  all  other  occasions,  in  this  State,  as  prima 
facie  evidence  of  such  laws."  ^  A  pamphlet  containing  the  acts 
of  a  single  session  was  held  to  be  within  this  provision.'  If  the 
volume  produced  has  the  words  '*  By  Authority  "  printed  on  it, 
this  sufficiently  shows  that  it  proceeded  from  the  government 
whose  laws  it  purports  to  contain.* 

§  425.  How  mnch  of  Btatate.  —  To  prove  thus  the  written  law 
of  a  sister  State,  the  whole  body  of  its  statutes  need  not  be  pro- 
duced ;  but  an  authenticated  copy  of  the  particular  section  or  act 
relied  on  is  prima  facie  sufficient.^     In  like  manner, — 

Subsequent  Changes. —  When  a  statute,  or  the  unwritten  law, 
is  proved  as  of  a  particular  date,  its  continuance  to  a  subsequent 
period  will  be  presumed ;  leaving  the  burden  with  the  other 
party  to  show,  if  he  can,  a  change.*  There  may  probably  be 
some  qualification  to  this  general  doctrine. 

§  426.  Foreign  Statutes  as  Records.  —  Viewing  foreign  statutes 
as  records,  it  has  been  observed,  that  a  United  States  consul 
abroad  is  not  authorized  so  to  certify  the  laws  of  the  country  in 
which  his  consulate  is,  as  to  make  the  certificate  evidence,  with- 
out other  proofs,  in  our  courts.^  Says  Story :  **  The  usual  mode 
of  authenticating  foreign  laws  (as  it  is  of  authenticating  foreign 
judgments)  is  by  an  exemplification  of  a  copy  under  the  great 
seal  of  a  State,  or  by  a  copy  proved  to  be  a  true  copy  by  a  wit- 


Co.  V,  Wheelock,  44  N.  Y.  Saperior, 
666 ;  as  to  Alabama,  Clanton  v.  Barnes, 
60  Ala.  260;  as  to  Maryland,  Zimmer- 
man r.  Helser,  S2  Md.  274. 

1  Canfield  r.  Squire,  2  Root,  800 ; 
Bostwick  V.  Bogardus,  2  Root,  260;  Dix- 
on V.  Thatcher,  14  Ark.  141 ;  Kinney  p. 
Hosea,  3  Harring.  Del.  77;  Oeron  v, 
Felder,  16  Ala.  304.  See  AUen  v.  Watson, 
2  Hill,  8.  C.  310;  Ellis  ».  Wiley,  17 
Texas,  134. 

*  Gen.  Suts.  c.  181,  $  63.  The  Rer. 
Stats,  c  94,  §  69,  were  in  like  terms. 

•  Ashley  v.  Root,  4  Allen,  604. 
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*  Merrifleld  v.  Robbins,  8  Gray,  160, 
Crake  v.  Crake,  18  Ind.  166. 

>  Hunter  v.  Fulcher,  6  Rand.  126; 
Grant's  Succession,  14  La.  An.  796 ;  Grant 
V.  Henry  Clay  Coal  Co.  80  Smith,  Pa.  208. 

•  The  State  v.  Patterson,  2  Ire.  846; 
Raynham  v.  Canton,  8  Pick.  293,  296; 
Davis  V,  Curry,  2  Bibb,  238,  240,  241 : 
Charlotte  o.  Chouteau,  26  Misso.  466; 
Farwell  r.  Harris,  12  La.  An.  60;  Good- 
win V,  Appleton,  22  Maine,  463. 

7  Stein  V.  Bowman,  18  Pet.  209.  See 
In  Goods  of  Klingemann,  82  Law  J.  v.  •. 
Prob*  16. 
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riess  who  has  examined  and  compared  it  with  the  original,  or  by 
the  certificate  of  an  officer  properly  authorized  by  law  to  give  the 
copy,  which  certificate  must  itself  also  be  duly  authenticated."  * 
The  original  evidence  of  any  statute  is  the  engrossed  act  itself, 
in  the  office  of  the  Secretary  of  State ;  and  an  error  in  the  printed 
copy  will  be  disregarded  on  the  production  of  this  original  testi- 
mony .^    As  to  — 

Parol  xividence  of  'Written  Law.  —  If  the  terms  of  a  foreign  writ- 
ten law  are  relied  on,  the  writing  must,  like  any  other,  be 
produced.  It  cannot  be  proved  by  parol.'  But,  by  the  better 
doctrine,  the  fact  that  a  particular  statute  prevails  in  a  foreign 
country  is  sufficiently  established  by  presenting  to  the  court  a 
book  of  statutes  containing  it,  and  showing  by  parol  that,  in  such 
country,  the  book  is  used  and  accepted  in  the  courts  as  authen- 
tic*   Yet  even  this  has  been  denied.* 

§  427.  Unwritten  Law.  —  The  proof  of  the  common,  or  unwrit- 
ten, law  of  a  foreign  country  is  by  parol;®  the  witnesses  being 
experts,  to  be  spoken  of  in  a  chapter  further  on.^  One  part  of 
such  unwritten  law  consists  in  the  — 

Construction  and  AppUcatlon  of  the  Statutes.  —  Where  a  foreign 

statute  is  relied  on,  its  interpretation  and  the  application  of  it  to 
the  question  in  controversy  pertain  to  the  foreign  law;  and, 
being  unwritten,  the  proof  of  them  must  be  by  parol.®    Still,  if 


^  Story  Confl.  Laws,  $  641;  8.  p. 
Wayoe,  J.,  in  Eunis  v.  Smith,  14  How. 
r.  S.  400,  426 ;  And  see  Vandervoort  r. 
Smith,  2  Caines,  155, 163 ;  Commonwealth 
Ins.  Co.  V,  Labuzan,  15  La.  An.  295 ;  Line 
p.  Mack,  14  Ind.  330. 

«  Clare  r.  The  State,  5  Iowa,  609. 

'  Kenny  v.  Clarkson,  1  Johns.  386; 
Bobinson  r.  Clifford,  2  Wash.  C.  C.  1 ; 
Hoes  V,  Van  Alstyne,  20  III  201 ;  Emery 
0.  Berry,  8  Fost.  N.  H.  473;  Comparet  v. 
Jemegan,  6  Blackf .  376 ;  Smith  v.  Potter, 
27  Vt.  304;  United  States  v.  Ortega,  4 
Wash.  C.  C.  531;  Tryon  v,  Bankin,  9 
Texas,  595;  McNeill  r.  Arnold,  17  Ark. 
154;  Conseqna  v.  Willlngs,  Pet  C.  C 
225 ;  Woodbrldge  v.  Austin,  2  Tyler,  864 ; 
Charlotte  v.  Chonteaa,  25  Misso.  465; 
Eermott  v.  Ayer,  11  Mich.  181 ;  McDeed 
V,  McDeed,  67  IlL  545. 

*  Owen  V.  Boyle,  15  Maine,  147 ;  Bur- 
ton V.  Anderson,  1  Texas,  93 ;  Spaulding 
9.  Vincent,  24  Vt.  501 ;  Jones  v.  Maffet, 


5  S.  &  B.  523;  O'Eeefe  v.  United  States, 

5  Ct.  CI.  674. 

*  Van  Buskirk  v.  Mulock,  8  Harrison, 
184. 

«  McBae  v.  Mattoon,  18  Pick.  53; 
Frith  V,  Sprague,  14  Mass.  455;  United 
States  V.  Ortega,  4  Wash.  C.  C.  531 ;  Liv- 
ingston V.  Maryland  Insurance  Co.  6 
Cranch,  274 ;  Dougherty  v,  Snyder,  15  S. 

6  B.  84;  Kenny  r.  Clarkson,  1  Johns. 
385;  Bobinson  v.  Clifford,  2  Wash.  C.  C. 
1 ;  Danf orth  ».  Beynolds,  1  Vt.  269 ;  Try- 
on  9.  Bankin,  9  Texas,  595 ;  Wilson  9. 
Carson,  12  Md.  54;  McNeill  9.  Arnold, 
17  Ark.  154;  Merritt  v.  Merritt,  20  111. 
65;  Tyler  9.  Trabue,  8  B.  Monr.  306; 
Consequa  9.  Willings,  Pet.  C.  C.  225; 
Woodbridge  v.  Austin,  2  Tyler,  864; 
Charlotte  9.  Chouteau,  25  Misso.  465; 
McDeed  9.  McDeed,  67  111.  545w 

7  Post,  §  529-532. 

8  Hoes  9.  Van  Alstyne,  20  111.  201; 
Dyer  v.  Smith,  12  Conn.  384;  People  v 
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the  party  who  has  brought  forward  the  statute  does  not  follow  it 
up  with  this  proof,  the  consequence  appears  not  to  be  to  render 
it  unavailing ;  but  respectable  judges  have  held,  that  the  court 
before  which  the  trial  is  being  conducted  should  construe  it,  and 
apply  it  to  the  case,  the  same  as  though  it  were  domestic  law.^ 
Either  the  foreign  law  must  pass  for  nothing,  or  it  must  be  con- 
strued by  the  court,  or  by  the  jury.^  We  have  seen  that  on  no 
sound  principle  can  this  most  difficult  judicial  labor  be  left  to  the 
latter.^ 

§  428.  Bnglisti  Views.  —  A  well-known  English  author  ^  says : 
*^  It  seems  to  have  been  thought  at  one  time,  that  all  foreign 
written  law  must  be  proved  by  a  copy  properly  authenticated;"^ 
but  this  doctrine  is  now  distinctly  exploded ;  the  House  of  Lords 
having  determined,^  in  accordance  with  a  decision  of  the  Court 
of  Queen's  Bench,^  that,  whenever  foreign  written  law  is  to  be 
proved,  that  proof  cannot  be  taken  from  the  book  of  the  law,  but 
must  be  derived  from  some  skilled  witness  who  describes  the 
law."  ®  In  the  case  thus  referred  to  in  the  House  of  Lords,  Lord 
Brougham  observed :  "  It  is  perfectly  clear  that  the  proper  mode 
of  proving  a  foreign  law  is  not  by  shovring  to  the  House  the  book 
of  the  law ;  for  the  House  has  not  organs  to  know  and  to  deal 
with  the  text  of  that  law,  and  therefore  requires  the  assistance 
of  a  lawyer  who  knows  how  to  interpret  it.  If  the  Code  Napo- 
leon was  before  a  French  court,  that  court  would  know  how  to 
deal  with  and  construe  its  provisions ;  but  in  England  we  have 
no  such  knowledge,  and  the  English  judges  must  therefore  have 
the  assistance  of  foreign  lawyers."  And  Lord  Denman  added : 
*^  A  skilful  and  scientific  man  must  state  what  the  law  is,  but  may 
refer  to  books  and  statutes  to  assist  him  in  doing  so."  •    Yet,  — 


Lambert,  5  Mich.  340 ;  Walker  v.  Forbes, 
81  Ala.  0. 

1  SidweU  V.  Evans,  1  Pa.  888 ;  Char- 
lotte V,  Chouteau,  25  Misso.  466 ;  Smith 
V,  Bartram,  11  Ohio  State,  690.  This 
doctrine  seems  to  be  fairly  dedncible 
also  from  £nnis  v.  Smith,  14  How.  U.  8. 
400,  428.    See  also  post,  §  480. 

3  In  Holman  v.  King,  7  Met.  884,  the 
work  of  construction  seems  to  haye  been 
left,  on  the  eyidence,  for  the  jury. 

s  Ante,  §  418-421. 

«  2  Taylor  £y.  8d  ed.  $  1280. 

•  Rex  V.  Picton,  80  Howell  St  Tr.  225, 
491,  per  Lord  Ellenborough ;   Clegg  o. 
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Leory,  8  Camp.  166 ;  Millar  v.  Heinrick,  4 
Camp.  155;  Freemoultt;.  Dedire,l  P.Wma 
429;  Boethlinck  v.  Schneider,  8  Esp.  58. 

•  Sussex  Peerage  Case,  11  CL  &  F.  86> 
114-117. 

7  Baron  de  Bode's  Case,  8  Q.  B.  206, 
250-267. 

*  Following  this  real  or  supposed  doo* 
trine,  a  Canadian  court  has  decided,  that 
the  statutory  law  of  a  foreign  country 
may  be  proyed  by  the  oral  testimony  of  a 
lawyer  from  such  country.  Arnold  «. 
Higgins,  11  U.  C.  Q.  B.  446. 

»  Sussex  Peerage  Case,  11  CL  ft  F.  86^ 
115, 116. 
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§429.  Continaed  —  CAmerican).  —  In  the  Supreme  Court  of 
the  United  States,  Wayne,  J.,  explains  that  this  doctrine  cannot 
be,  in  an  unqualified  sense,  sound,  even  as  an  exposition  of  the 
present  English  law.  And  he  quotes  Lord  Langdale,  ^^  who  also 
Bat  with  the  other  judges  in  the  Sussex  Peerage  Case,"  as  using 
afterward  *  the  following  language :  "  Though  a  knowledge  of 
foreign  law  is  not  to  be  imputed  to  the  judge,  you  may  impute 
to  him  such  a  knowledge  of  the  general  art  of  reasoning  as  will 
enable  him,  with  the  assistance  of  the  bar,  to  discover  where 
fallacies  are  probably  concealed,  and  in  what  cases  he  ought  to 
require  testimony  more  or  less  strict.  If  the  utmost  strictness 
was  required,  in  every  case,  justice  might  often  stand  still ;  and 
I  am  not  disposed  to  say,  that  there  may  not  be  cases  in  which 
the  judge  may,  without  impropriety,  take  upon  himself  to  con- 
strue the  words  of  a  foreign  law,  and  determine  their  application 
to  the  case  in  question,  especially  if  there  should  be  a  variance 
or  want  of  clearness  in  the  testimony."  At  all  events,  what  is 
laid  down  in  the  last  section  is  not  law  in  the  United  States.^ 

§  430.  Foreign  Judioial  Deciaions.  —  In  Connecticut,  by  statute, 
**  the  reports  of  the  judicial  decisions  of  other  States  and  coun- 
tries may  be  judicially  noticed  by  the  courts  of  this  State,  as  evi- 
dence of  the  common  law  of  such  States  or  countries,  and  of  the 
judicial  .construction  of  the  statutes  or  other  laws  thereof." ' 
And  something  approaching  this  appears  to  have  been  practised 
in  some  other  States  without  statutory  authority.^ 

§  481.  Proposed  Rule  of  Court.  —  It  is  believed  that  something 
toward  improving  the  law  discussed  in  this  chapter  might  prop- 
erly be  done  by  a  Rule  of  Court.  It  should  peimit  a  party,  on 
notice  to  the  opposing  party,  to  introduce,  if  not  objected  to,  speci- 
fied books  of  the  public  laws  of  a  foreign  country.  Should  there 
be  objections,  it  should  require  the  counsel  objecting  to  state  how 
he  would  be  prejudiced  by  such  a  course,  and  to  verify  his  state- 
ment by  oath. 

^  In  Nelson  v.  Bridport,  8  Bear.  627,  *  Lockwoodv.  Crawford,  18  Conn.  861. 
587.  *  Ferguson  v,  CliflEord,  37  N.  H.  86; 

*  Ennis  v.  Smith,  14  How.  U.  S.  400,  Donald  r.  Hewitt,  88  Ala.  584,  560;  Al- 

428.    And  see  ante,  $  427 ;  Smith  v.  Bar-  exander  o.  Alexander,  81  Ala.  241 ;  Alex- 

tram,  11  Ohio  State,  680 ;  The  Pawashick,  ander  v.  Torrence,  6  Jones,  N.  C.  260, 262 ; 

3  Low.  142, 145.  ante,  §  428  a. 

867 


§  434  EVIDENCB  OF  MABBIAGE.  [BOOK   IV, 


CHAPTER  XXV. 

THE  PBESUMPTIONS  AND  HOW  MABBIAGE  IS  PBOVED  THBOUQH 

THEM. 

$432, 48a  Introdaction. 
4S4-449.  Presumption  of  Innocence. 
460,451.  That  Official  Persons  have  done  their  Dd^. 
452-456.  Presumption  of  Life. 
457-459.  General  Presumption  favoring  Marriage. 

§  482.  The  Doctrine  in  Brie£  —  It  is  not  ordinarily  possible  to 
prove  a  marriage  by  persons  who  were  present  at  its  solemniza- 
tion. And  if  the  law  allowed  no  evidence  except  what  is  thas 
direct,  most  marriages  would  be  at  the  mercy  of  any  one  who 
might  be  tempted  to  tear  them  to  pieces.  In  support,  therefore, 
equally  of  marriage  and  of  various  other  things,  the  law  has  ac- 
cepted as  a  part  of  itself  certain  presumptions,  which,  originating 
in  natural  reason  and  justice,  have  been  found  to  be  practically 
in  accord  with  its  own  reason  and  justice,  and  indispensable  in 
judicial .  affairs.  So  that  ordinarily  in  our  courts,  a  marriage  is 
proved,  not  by  direct  evidence,  but  by  showing  some  fact,  or 
condition  of  things,  from  which  the  law,  by  the  help  of  one  or 
more  of  its  presumptions,  will  infer  it.  In  this  chapter,  the  lead- 
ing ones  of  the  available  presumptions  on  this  subject  will  be 
called  to  mind,  and  their  methods  among  the  proofs  explained. 

§  433.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Pre- 
silmption  of  Innocence  ;  II.  The  Presumption  that  Official  Per- 
sons have  done  their  Duty ;  III.  The  Presumption  of  Life ; 
IV.  The  General  Presumption  which  favors  Marriage. 

I.  Z%«  Presumption  of  Innocence. 

§  434.   In  (General  of  this  Presamption.  —  This  presumption  is 
expressed  in  various  terms,  and  it  is  of  wide  effect  in  the  law.' 
It  is/'  says  Best,^  ^^  a  principle  of  law,  nearly  if  not  quite  uni- 

^  As  to  the  criminal  law,  see  1  Bishop  Crim.  Proced.  1 1108  et  Mfi 
s  Best  Ev.  2d  Lond.  ed.  410. 
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versal,  that  Odiosa  et  inhonesta  non  sunt  in  lege  prcesumenda.^  In 
furtherance  of  this  it  is  a  maxim,  that  fraud  and  covin  are  never 
presumed,^  even  in  third  parties  whose  conduct  only  comes  in 
question  collateral!}'.^  So  the  law  in  general  presumes  against 
vice  and  immorality."    Hence,  — 

Cohabitation  and  Reputation — are,  with  some  exceptions,  *^  pre- 
sumptive evidence  of  marriage."  *  Such  is  the  ordinary  language 
of  the  books.  But  a  statement  of  the  doctrine  more  nicely  accu- 
rate is  believed  to  be,  that,  since  people  are  not  to  be  deemed, 
without  proof,  to  be  living  either  in  crime  or  in  violation  of  com- 
mon decency  and  decorum,  the  law  will  presume  every  couple 
who  dwell  together  in  the  way  of  husband  and  wife  to  be,  prima 
fade^  such  in  fact.^  This  presumption  will  prevail  in  all  cases 
wherein  it  is  not  overcome  by  evidence,  or  neutralized  by  a 
counter  presumption  ^  growing  out  of  the  special  issue  or  proofs. 
More  particularly,  and  partly  to  repeat,  — 

§  485.  Another  Form  of  the  Presumption  —  is,  in  the  language 
of  Lord  EUenborough,  C.  J.,  "  that,  where  any  act  is  required  to 
be  done,  on  the  one  part,  so  that  the  party  neglecting  it  would 
be  guilty  of  a  criminal  neglect  of  duty  in  not  having  done  it,  the 
law  presumes  the  affirmative,  and  throws  the  burden  of  proving 
the  contrary,  that  is,  in  such  case  of  proving  a  negative,  on  the 
other  side,"  ^  —  a  form  of  the  doctrine  which  shows  its  substantial 
identity  with  that  to  be  discussed  under  our  next  sub-title.  As 
to  the  — 

§  486.  Burden  of  Proof.  —  It  is  common  in  the  books  thus  vo 
say,  that  this  presumption  shifts  the  burden  of  proof  to  the 
objecting  party .^  The  more  accurate  expression  is  believed  to 
be,  that  it  establishes  the  marriage  prima  facie?  Be  this  as  it 
may,  when  a  marriage  is  made  to  appear  by  this'  sort  of  presump- 
tion, the  other  party  may  show,  that,  in  truth,  there  was  no  mar- 
riage ;  and  so  the  presumption  fails.  ^^ 


1  Univenity  of  Oxford  Case,  10  Co. 
^  6,  66  a. 

2  lb.;  Ridler  v.  Punter,  Cro.  Eliz. 291, 
292 ;  BaBkenrile  v.  Brocket,  Cro.  Jac. 
449,  461;  Crisp  r.  Fratt»  Cro.  Car.  649, 
660. 

'  Per  BuUer,  J.,  in  Boss  v.  Hunter,  4 
T.  R.  88, 88. 

«  Fleming  v.  Fleming,  4  Bing.  260; 
Beed  v.  Passer,  Peake,  281. 


•  Post,  S  487;   Cargile  v.  Wood,  63 
3iiB80.  601. 

•  Post,  S  440  et  seq. 

7  Williams  v.  Bast  India  Co.  8  East, 
192, 199. 

B  1  Greenl.  Ey.  §  88-86. 

•  Bishop  Crim.  Pfoced.  §  1060. 

^  PhUbrick  v.  Spangler,  16  La.  An.  46; 
Myatt  0.  Myatt,  44  111.  478;  Guardiant 
of  the  Poor  v.  Nathans,  2  Brews.  149; 
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§  487.  Appiioatlon  of  Presnmptioxi.  —  When,  therefore,  as  already 
Baid  ^  a  man  and  woman  are  living  together  in  the  way  of  hnsband 
and  iwife,  and  there  is  no  counter-evidence  or  counter-presump- 
tion in  the  case,  they  are  in  law  taken  to  be  married  persons.' 
"  It  is  not,"  observed  BuUard,  J.,  "  to  be  presumed  those  who  hold 
themselves  out  in  society  as  man  and  wife,  who  are  rearing  a  family 
of  children  at  their  domestic  board,  to  whom  the  father  gives  his 
name,  over  whom  he  exercises  a  parent's  authority,  and  administers 
a  parent's  protection  and  support,  are  living  in  open  disregard  of 
public  morals,  and  that  their  common  of^pring  are  bastards/' ' 

§  438.  Reputation.  —  A  living  together  by  parties  as  hnsband 
and  wife  necessarily  creates,  among  those  who  know  them,  a 
repute  that  they  are  such.  And,  within  the  principle  on  which 
general  reputation  is  admissible,^  this  repute  becomes  competent ; 
certainly  when  connected,  as  it  almost  necessarily  is,  with  other 
evidence.^  Some  of  ihe  authorities  favor  the  idea,  that  reputation 
alone  may  be  sufficient  ^root  prima  facie  ^^  but  it  must  be  uniform 
and  general ;  and,  if  there  is  a  conflict  in  the  repute,  it  will  not 
establish  the  mamage  ;  ^  though,  in  connection  with  conduct,  it 
may,  when  preponderating.^  On  the  other  hand,  its  sufficiency 
in  any  case  has  been  denied,  unless  there  is  accompanying 
proof  of  cohabitation.^    In  the  Scotch  law,  ^^  repute,"  without 


Phjsick's  Estate,  2  Brews.  179;  Port 
V.  Port,  70  III.  484. 

1  .Ante  §  434. 

«  Starr  v.  Peck,  1  Hill,  N.  Y.  270; 
Felts  V.  Foster,  Taylor,  121;  Shand  v. 
Gardiner,  2  Lee,  136,  6  £ng.  £c.  68; 
Eaton  V,  Bright,  2  Lee,  86,  161,  6  Eng. 
Ec.  47,  80 ;  Cunninghams  v.  Cunnings 
hams,  2  Dow,  482 ;  Rex  v.  Twyning,  2  B. 
&  Aid.  886;  Fleming  v.  Fleming,  4  Bing. 
266, 12  Moore,  600;  Hubback  on  Succes- 
sion, 248 ;  Hantz  v,  Sealy,  6  Binn.  406 ; 
Budington  v.  Munson,  83  Conn.  481 ;  Le- 
high Valley  Raih-oad  v.  Hall,  11  Smith, 
Pa.  861;  Christie's  Estate,  Tucker,  81; 
Guardians  of  the  Poor  v.  Nathans,  2 
Brews.  149.  The  length  of  time  during 
which  the  cohabitation  continued  is  a 
material  circumstance  in  considering  its 
weight  in  proof  of  marriage.  Revel  v. 
Fox,  2  Ves.  Sen.  269 ;  Henrey  tr.  Hervey, 
2  W.  Bl.  877.         • 

*  Holmes  v.  Holmes,  6  La.  468. 

*  1  Greenl.  Ev.  §  101. 
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>  Ante,  §  266,  266a;  post,  §  640; 
Jackson  v.  The  State,  8  Texas  Ap.  60. 

•  Fleming  v.  Fleming,  4  Bing.  266,  12 
Moore,  600;  Foinshill  p.  Murray,  1 
Bland,  479,  482 ;  Pettingill  v.  McGregor, 
12  N.  H.  179;  MitcheU  v.  Mitchell,  11  Vt. 
184 ;  Sneed  v.  Ewing,  6  J.  J.  Mar.  460, 
491;  Tarpley  v.  Poage,  2  Texas,  130, 
149;  Hubback  on  Succession,  243;  Bar- 
num  V.  Bamum,  42  Md.  261 ;  Jones  v. 
Hunter,  2  La.  An.  264.  See  Boone  v. 
Purnell,  28  Md.  607. 

7  Cunninghams  v.  Cunninghams,  3 
Dow,  482 ;  1  Fras.  Dom.  Rel.  207 ;  Jooet 
V.  Hunter,  supra ;  Hamilton  v.  Hamilton, 
1  Bell  Ap.  Cas.  736,  9  CI.  &  F.  327. 

•  Lyle  V,  Ellwood,  Law  Rep.  19  Eq.  9a 

•  1  Greenl.  Er.  $  107.  And  see  1  PhiL 
Et.  with  C.  &  H.'8  notes,  8d  ed.  234, 428; 
Smyth's  Estate,  1  Pa.  Leg.  Gas.  Rep.  210; 
Guardians  of  Poor  v.  Nathans,  4  Pa.  Law 
Jour.  Rep.  249;  Richard  v.  Brehm,  28 
Smith,  Pa.  140;  Cargile  v.  Wood,  63 
MiBsa  601;  Foster  v.  Hawley,8  Hon,  68; 
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^  habit/'  is  not  deemed  sufficient ; '  and  this  is  probably  the  bet* 
tor  doctrine  with  us.     We  shall  see  more  of  this  as  we  proceed. 

DeclaratloiiB  —  Conduot.  —  As  of  the  res  gestiB^  the  declarations 
of  cohabiting  parties,  also  their  conduct,  accompanying  a  proven 
cohabitation,  are  always  admissible.'  The  relevancy  of  this  kind 
of  evidence  appears  from  the  consideration,  that  the  cohabitation 
must  be  matrimonial.^    Again,  — 

How  Parties  treated.  —  That  the  parties  are  treated  and  re- 
ceived as  husband  and  wife,  among  their  friends  and  neighbors, 
is  another  proof,  derived  also  from  the  doctrine  of  the  res  gestoafi 

§  489.  Elements  combining. — These  general  elements  of  proof — 
namely,  cohabitation,  reputation,  declarations,  conduct,  and  recep- 
tion among  friends  and  neighbors  as  married  —  are  commonly,  in 
a  perfect  case,  found  in  combination.  All  the  latter  ones  are  shad- 
ows attending  on  cohabitation,  and  they  should  be  simultaneous 
therewith.^  Together  they  make  a  complete  case ;  while  in  legal 
doctrine  there  is  no  absolute  necessity  of  exhibiting  all  the  shadows 
in  connection  with  that  from  which  they  fall,  cohabitation.^  Cases 
of  conflicting  or  uncertain  elements  may  present  practical  diffi- 
culties,  but  their  solution  will  in  general  be  reasonably  plain.' 

§  440.  Dootrlne  Limited.  —  This  doctrine,  that  marriage  is  pre- 
sumed from  cohabitation,  with  its  attendant  shadows  of  reputation 
and  the  like,  is  carried  only  so  far  as  it  is  supported  by  the  reason 
on  which  it  rests.     For  example,  — 

Commonwealth  v.  Stump,  8  Smith,  Pa.         *  In  re  Taylor,  9  Paige,  611. 

182.  ^  Cases  cited  to  the  last  section ;  In  re 

1  1  Eras.  Dom.  Rel.  202, 204,  206.  Taylor,  9  Paige,  611,  617 ;   Westfleld  v. 

<  1  Bishop  Crim.  Proced.  §  1088-1087,  Warren,  8  Halst.  249;   Stevenson  v,  Mo- 

1248.  Reary,   12  Sm.  &  M.  9,  56;  Hervey  v, 

«  Post,  §  641 ;   Jones  p.  Reddick,  79  Hervey,  2  W.  Bl.  877 ;  Raynham  v.  Can 

N.  C.  290;  Christy  v.  Clarke,  45  Barb,  ton,  8  Pick.  298;  Redgrave  v.  Redgrave, 

629;    Richard  v.  Brehm,  28  Smith,  Pa.  88  Md.  98;  Commonwealth  v.  Hurley,  14 

140;  Kansas  Pacific  Railway  r.  Miller,  2  Gray,  411 ;  Holmes  v.  Holmes,  1  Abb.  U. 

Col.  Ter.  442;  Davis  v.  Brown,  1  Redf.  6.  625;  Angevme's  Case,  Tucker,  178, 

259 ;  Durand  v,  Durand,  2  Sweeny,  816 ;  245 ;  Vincent's  Appeal,  10  Smith,  Pa.  228 ; 

Clayton  v.  Clayton,  4    Col.  Ter.  410;  Jones  v.  Reddick,  79  N.  C.  290 ;  Rockwell 

O'Gara  o.  Eisenlohr,  88  N.  Y.  296,  298;  v.  Tunniclifl,  62  Barb.  408. 
Bamum  v.  Bamum,  42  Md.  251.  8  Bicking's   Appeal,  2   Brews.    202 ; 

4  In  re  Taylor,  9  Paige,  611;  Rose  v,  Lyle  v.  EUwood,  Law  Rep.  19  £q.  98; 

Clark,   8    Paige,   574.     Compare   with  Succession  of  Hubee,  20  La.  An.  97 ;  Com- 

Chamberlain  v.  Chamberlain,  71  N.  T.  mon wealth  v.  Omohundro,  2  Brews.  298; 

423.  De  Amarelli's  Estate,  2  Brews.  239 ;  Es- 

•  In  re  Taylor,  9  Paige,  611;  Hunt's  tate  ».  Beverson,  47  Cal.  621;  Yardley's 

Appeal,   6  Norris,   Pa.   294  ;   Jones  v.  Estate,  26  Smith,  Pa.  207 ;  Gieen  v.  Th« 

Jones,  48  Md.  891.   See  Van  Tuyl  o.  Van  Stote,  59  Ala.  68. 
Tuyl,  57  Barb.  286, 8  Abb.  Pr.  ir.  8.  6. 
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Presumption  nnllifyiiig;  Presumptioii  —  (Cohabiting;  with  two). — 
If,  in  the  particular  case,  there  is,  besides  that  from  which 
marriage  may  be  presumed  as  already  explained,  matter  also  upon 
which  the  same  presumption  of  innocence  may  likewise  operate 
with  the  contrary  result,  as  showing  the  parties  not  to  be  mar- 
ried, then,  since  inference  stands  against  inference,  first,  that 
there  is  a  marriage,  and,  secondly,  that  there  is  not,  the  con- 
flicting inferences  nullify  each  other,  and  amount  to  nothing.^ 
Should  a  man  be  found  living  matrimonially  with  two  wives  at 
the  same  time,  this  would  be  so,  yery  palpably.  And  when  the 
facts  are  less  obvious,  if  the  presumption  of  innocence  would 
draw  opposite  inferences,  though  not  exactly  of  equal  force,  the 
law  cannot  well  distinguish  between  the  one  and  the  other,  and 
give  effect  to  the  weightier  or  more  powerful,  and  cast  aside  the 
less  weighty  or  powerful.^    Thus,  — 

§  440  a.  Innocence  at  first  or  second  Marriage.  —  (Prussian  Mar- 
riage. —  Polygamy.)  —  On  an  indictment  for  polygamy,  where  the 
first  alleged  marriage  was  in  Prussia,  it  appeared  in  the  attempted 
proofs  of  it,  that,  by  the  Prussian  law,  a  marriage  to  be  valid 
must  be  entered  into  as  a  civil  contract  before  a  civil  magistrate. 
In  practice,  the  parties  generally  have  a  religious  solemnization 
following  the  civil ;  but  it  is  forbidden,  under  severe  penalties, 
until  the  civil  has  taken  place.  In  this  instance,  the  religious 
ceremony  only  was  shown ;  and,  as  those  engaged  in  it  would 
have  been  guilty  of  crime  had  not  the  other  been  performed,  it 
was  urged  that  the  presumption  of  their  innocence  would  sus- 
tain the  inference  of  its  performance.  But  it  would  also  have 
shown  the  guilt  of  the  defendant  in  the  second  marriage  for  which 
he  was  indicted.  So  the  court  rejected  this  view ;  Paine,  J., 
observing :  **  Perhaps,  under  the  justly  liberal  rule  in  respect  to 
proof  of  foreign  marriages  in  civil  suits,  it  would  be  allowed  to 
prevail.  But  to  give  it  that  effiect  in  a  criminal  prosecution  would 
be  to  overcome  the  presumption  of  the  prisoner's  innocence  by 
the  no  stronger  presumption  of  the  innocence  of  a  stranger,  and 
that  in  a  proceeding  in  which  such  stranger  was  not  on  trial. 
This  is  not  consistent  with  the  strictness  required  in  criminal 

1  Bishop  Stat.    Crimes,  $  008,  609;  Wardwell»  6  Barb.  214;  of   Robinson, 

Jones  V.  Jones»  48  Md.  391.  C.  J.  in  Breakey  v.  Breakey,  2  U.  C.  Qp  B. 

*  And  see,  upon  this  subject,  the  ob-  849,  868, 858 ;  and  of  Cope,  J.  in  Cue  «. 

■enratlons  of  Edwards,  J.  in  Clayton  v.  Case^  17  CaL  698, 001. 
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prosecutions.  In  these,  there  must  be  proof  either  direct  or  cir- 
cumstantial, having  some  intrinsic  tendency  to  establish  the  facts 
showing  guilt."  ^  Thus  we  are  introduced  to  an  old  and  estab- 
lished exception  to  the  general  rule,  in  cases  of — 

§  441.  Polygamy  and  Criminal  ConverBation.  —  In  these  two  cases, 
the  former  criminal  and  the  latter  civil,  a  first  marriage  in  the 
one  and  a  marriage  in  the  other  being  necessarily  involved  in  the 
issue,  a  presumption  of  the  innocence  of  a  cohabitation  under 
such  marriage  would  conflict  with  a  presumption  of  the  defend- 
ant's innocence ;  and,  being  neutralized  thereby,  it  could  not  alone 
prevail.^  In  criminal  conversation  the  further  reason  has  been 
assigned,  that,  if  this  were  allowed,  a  defendant  would  be  con- 
victed on  evidence  made  by  the  plaintiff.^  But  this  reason  can- 
not be  coiltrolling  ;  since,  in  all  other  civil  causes,  the  presump- 
tion from  cohabitation  and  repute  is  available  in  favor  of  persons 
setting  up  their  own  marriage;  and  generally  it  has  been  considered 
to  have  the  same  significance  in  the  hands  of  such  persons  as  in 
those  of  any  other.^  It  has  also  been  suggested,  that  in  the  &;tion 
for  criminal  conversation  there  is  a  mixture  of  penal  consequence,^ 
—  a  proposition  hardly  true ;  but,  were  it  so,  it  is  answered 
by  another  observation  ;  namely,  that  *'  when  the  same  fact  comes 
in  dispute  in  a  civil  and  criminal  case,"  it  cannot  be  contended 
"  the  law  requires  other  and  different  evidence  to  establish  such 
fact  in  the  one  case  from  what  it  requires  to  establish  the  fact 
in  the  other."  *    Now,  — 

1  Weinberg  v.  The  State,  26  Wis.  370,  in  every  particular;  bnt,in  this  instance, 

876.   And  see  post,  §  460,  461.   I  suppose  the  cases  are  probably  distinguishable  in 

this  decision  is  right;  particularly  as  the  principle.    Though,  in  a  sense,  the  record 

marriage  was  foreign,  and  perhaps  the  may  rest  on  the  presumed  innocence  of 

same  result  would  have  been  reached  if  official  persons,  yet  it  has  in  the  eye  of 

it  had  been  domestic.    Yet  we  shall  see  the  law  a  character  for  verity  of  another 

(post,   §   479,  480,    and   various   other  sort    It  is  a  public  depository  of  fact, 

places)  that,  where  official  persons  are  such  as  the  mere  presumption  of  an  indl- 

required  to  keep  a  record  of  marriages,  vidual's  innocence  is  not. 
the  record  is  evidence  on  the  ground  that         '  See  the  cases  cited  to  the  next  seo-^ 

they  are  presumed  to    have  done  their  tion. 

duty,  and  not  to  have  exposed  themselves         '  Morris  r.  Miller,  4  Bur.  2067. 
to  the  penalties  of  the  law.    It  is   as         *  Young  v.  Foster,  14  N.  H.  114. 
availing  in  criminal  cases  and  actions  for         *  Birt  v.  Barlow,  1  Dong.  171 ;  Fom- 

crim.  con,  as  in  any  other.    This  is  a  sort  shill  v.  Murray,  1  Bland,  470, 482 ;  Taylor 

of  putting  the  presumption  of  the  inno-  v.  ShemweU,  4  B.  Monr.  676w 
cence  of  third  persons  to  overcome  the         ^  Warner  v.  Commonwealth,  2  Va. 

presumed  innocence  of   the  defendant  Cas.  96,  106.    See  also  Clayton  v.  War- 

We  cannot  expect  to  find  the  adjudged  dell,  6  Barb.  214 ;  Means  tr.  Welles,  12 

law  precisely  harmonious  with  its  reasons  Met  866,  861.     ''A  fact,"   says  Lord 
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§  442.   Where  Fresxxmption  does  not  apply  —  Cmes  enumerated. 

-»  Within  the  foregoing  reasoning,  the  marriage  has  been  required 
to  be  proved  by  evidence  other  than  of  cohabitation  and  repute 
in  actions  for  criminal  conversation,^  and  in  indictments  for  poly- 
gamy,^ for  adultery,^  for  incest,^  and  for  loose  and  lascivious 
cohabitation.*    But,  — 

When  applies —  (au  other  Cases). — Since,  in  no  other  cases  which 
have  thus  far  passed  to  adjudication,  does  the  plaintiff  tender  the 
issue  that  one  of  two  cohabitations,  or  acts  of  commerce  between 
the  sexes,  is  criminal  and  the  other  innocent,  marriage  is  commonly 
said  to  be  provable,  in  all  others,  by  cohabitation  and  repute.^ 
For  example,  — 

§  443.  Cases  where  Presumption  applies,  enxunerated.  —  Cohabi- 
tation and  repute  are  adequate  in  questions  of  legitimacy .^  So 
even  it  was  held  where  one  sought  to  recover  as  heir  of  a  deceased 
brother,  during  the  life  of  the  father,  who  was  not  called  as  a 
witness.^    This  evidence  will  also  suffice  where  a  woman  seeks  to 


Chancellor  Erskine, "  miut  be  established  Mass.  163.    See  Hopper  o.  The  State,  19 

bj  the  same  evidence,  whether  it  is  to  be  Ark.  143. 

followed   by  a  criminal  or  civil  conse-         •  Northfleld  v.  Vershire,  33  Vt.  110 ; 

quence."    Lord  Melville's  Case,  29  How-  Archer  v.  Haithcock,  6  Jones,  N.  C.  421 ; 

ell  St.  Tr.  649,  764.    Aa  to  how  far  the  Thomdell  v.  Morrison,  1  Casey,  Pa.  326 ; 

same  rules  prevail  in  criminal  cases  and  People  v,  McComiack,  4  Parker,  C.  C.  9 ; 

in  civil,  see  1  Bishop  Crim.  Proced.  §  1046.  Harman  v.  Harman,  16  III.  85 ;  Donnelly 

^  Morris  v.  Miller,  4  Bur.  2067;  8.  o.  v.  Donnelly,  8  B.  Monr.  113;  Chiles  v, 

nom.  Morres  v.  Miller,  1  W.  Bl.  632 ;  Birt  Drake,  2  Met  Ky.  146 ;  FomshiU  v.  Mur- 

V,  Barlow,  1  Doug.  171 ;   Hemmings  v.  ray,  1  Bland,  479 ;  Taylor  v.  Robinson, 

Smith,  4  Doug.  83;  Catherwood  v.  Cas-  29  Maine,  328;  Henderson  v.  Cargill,  81 

Ion,  13  M.  &  W.  261;  Dann  v.  Kingdom,  Missis.  367 ;  Spears  v.  Burton,  31  Missis. 

I  Thomp.  &  C.  492.  647 ;  Senser  u.  Bower,  1  Pa.  450 ;  FetU  v. 

3  People  17.  Humphrey,  7  Johns.  314 ;  Foster,  2  Hay w.  102 ;  Leader  v.  Barry,  1 

Steers's  Case,  2  City  H.  Rec.  Ill;  Phe-  Esp.  353;  The  State  v.  Winkley,  14  N. 

lan's  Case,  6  City  H.  Rec.  91;  Truman's  H.  480,  494;  Young  v.  Foster,  14  N.  H. 

Case,  1  East  P.  C.  470 ;  Clayton  ».  War-  114 ;  Weaver  v,  Cryer,  1  Dev.  337 ;  Tay- 

dell,  4  Comst.  230,  5  Barb.  214;  Case  v.  lor  v.  Shemwell,  4  B.  Monr.  675;  Fenton 

Case,  17  Cal.  698.    See  Cay  ford's  Case,  v.  Reed,  4  Johns.  52;  Ford  v.  Ford,  4  Ala. 

7  Greenl.  67 ;  Commonwealth  v,  Jackson,  142 ;   Arthur  v,  Broadnax,  8  Ala.  657 ; 

II  Bush,  679;  Browne.  The  State,  62  Miller  v.  White,  80  Bl.  580;  Proctor  v. 
Ala.  338.  Bigelow,  38  Mich.  282 ;  Lowry  v.  Coster, 

*  Wedgwood's  Case,   8   Greenl.    75;  91  HL  182 ;  Jackson  v.  The  State,  8  Texas, 
Commonwealth  v.  Norcross,  9  Mass.  492 .  Ap.  60. 

The  State  v.  Hodgskins,  19  Maine,  155 ;         ^  Clayton  v.  Wardell,  6  Barb.  214 ; 

The  State  v,  Annlce,  N.  Chip.  9.    See  Senser  v.  Bower,  1  Pa.  450;  Eaton  v. 

Buchanan  v.  The  State,  55  Ala.  154.  Bright,  2  Lee,  85,  6  Eng.  Ec.  47 ;  Chesel- 

*  The  State  v.  BosweU,  6  Conn.  446.  dine  v.  Brewer,  1  Har.  &  McH.  152. 

*  Commonwealth    v,    Littlejohn,    15        "  Flembg  v.  Fiemmg,  4  Blng.  266^  12 

Moore,  50a 
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recoyer  in  dower  as  widow  of  the  deceased,^  or  as  such  widow  to 
inherit  his  property ;  ^  in  favor  of  husband  and  wife,  who  jointly, 
as  such,  bring  an  action  of  detinue,^  or  ejectment,^  or  any  other 
ordinary  civil  action  ;  ^  in  a  husband's  suit  for  slander  in  asserting 
that  he  was  living  in  concubinage  with  the  woman  whom  he 
claims  to  be  his  wife ;  ^  in  an  action  against  husband  and  wife  for 
breach  of  the  wife's  promise,  made  before  marriage,  to  marry  the 
plaintiff;^  or  to  charge  land,  held  in  the  name  of  the  wife,  as  the 
property  of  the  husband ;  ^  and  in  settlement  cases.^  The  Ken- 
tucky court  seems  to  have  deemed  this  evidence  inadequate  in  an 
action  by  the  relatives  of  a  woman  deceased,  against  her  supposed 
husband,  for  her  property ;  ^^  also,  in  a  dictum^  to  have  regarded 
mere  reputation  as  so  far  establishing  a  former  marriage  as  to 
invalidate  a  subsequent.^*  Jfeither  of  these  propositions,  it  is  be- 
lieved, would  be  accepted  generally  elsewhere,  unless  in  a  case 
involving  special  facts  or  reasons.^ 

§  444.  Cohabiting  with  Two. — Where  it  appears  that  one  of  the 
parties  to  a  marriage  in  question  has  cohabited,  as  married,  with 
either  this  partner  or  another  while  the  party  to  a  former  cohab- 
itation was  living,  the  evidence  is  either  weakened  or  destroyed, 
according  to  the  varying  circumstances  and  differing  views  of 
judgesJ^  "  If  Andrew  Breakey,"  it  was  said  in  an  Upper  Canada 
case,  ^^  after  cohabiting  many  years  with  this  defendant,  had, 
during  her  lifetime,  married  another  woman  in  this  country,  he 
would  by  that  act  have  destroyed  the  presumption  of  his  mar- 
riage with  the  defendant,  which  would  otherwise  have  arisen 
from  the  fact  of  cohabitation.  He  would  have  shown  by  it,  what 
the  law  could  not  have  presumed,  that  he  was  willing  to  incur 
the  moral  guilt  of  living  with  a  woman  as  her  husband  when  he 
was  not  her  husband ;  for,  inevitably,  this  must  have  been  the 


1  Young  V.  Foster,  14  N.  H.  114;  SeU- 
man  v.  Bowen,  8  GiU  &  J.  60 ;  Chambers 
o.  Dickson,  2  S.  &  R.  476 ;  Oraham  v. 
Law,  6  U.  C.  G.  P.  810 ;  Pearson  v.  Howey, 
6  Halst.  12;  Stevens  v.  Reed,  87  N.  H. 
49 ;  Fleming  v.  Fleming,  8  Blackf.  234. 

>  StoYer  V.  Boswell,  3  Dana,  232. 

*  Crozler  o.  Gano,  1  Bibb,  267. 

*  Hammick  v.  Bronson,  6  Day,  200. 

*  Boatman  v.  Carry,  26  Misso.  483. 

*  Hobdy  V.  Jones,  2  La.  An.  044. 

V  Pettingill  v.  McGregor.  12  N.  H.  179. 
I  Jenkins  v.  Bisbee,  1  £dw.  Ch.  877. 


*  Hex  V.  Stockland,  Bur.  Set.  Cas. 
606 ;  Newburyport  v.  Boothbay,  9  Mass. 
414. 

^  Kuhl  V.  Knauer,  7  B.  Monr.  130. 

u  Sneed  v,  Ewing,  6  J.  J.  Mar.  460, 
401.  And  see  Donnelly  v,  Donnelly,  8  B. 
Monr.  113.  Contra  in  Pennsylrani% 
Senser  v.  Bower,  1  Pa.  460.  See  also 
Boone  v.  Pumell,  28  Md.  607. 

^  See,  however,  post,  §  446. 

u  Chamberlain  v.  Chamberlain,  71  HL 
Y.42a 
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case  in  regard  to  one  or  the  other  of  the  women,  when  both  were, 
to  his  knowledge,  living  at  the  same  time.  The  consequence 
then  would  have  been,  that,  if  charged  with  bigamy  in  contract- 
ing the  second  marriage,  the  presumption  would  rather  have  been 
against  the  fact  of  the  first  marriage ;  for  cohabitation  would,  in 
such  a  case,  have  supplied  none  in  its  favor.  And  the  inference 
would  rather  be,  that  he  must  have  been  aware  there  was  no 
sufficient  ground  for  the  reputation  of  the  first  marriage,  or  he 
would  not  have  incurred  the  guilt  of  felony,  and  the  danger 
which  attends  it,  by  marrying  again.  Upon  a  trial  for  bigamy, 
therefore,  the  prosecutor  would  have  been  required  to  show  a 
good  marriage  in  fact  with  this  defendant."  *  In  another  Upper 
Canada  case  it  was  deemed  that  the  presumption  of  marriage 
from  cohabitation  is  rebutted  by  the  woman's  having  lived  with 
another  man  in  a  manner  to  raise  the  same  presumption  of  mar- 
riage with  him.*  But  this,  by  New  York  doctrine,  is  not  conclu- 
sive.^ A  marriage,  the  actual  solemnization  whereof  appeared  in 
evidence,  was  held  not  to  be  overthrown  by  showing  a  prior 
cohabitation  merely,  by  one  of  the  parties,  with  a  former  appar- 
ently matrimonial  partner.*    But,  — 

§  445.  Continued.  —  In  a  North  Carolina  case,  under  similar 
facts,  the  court  sustained  a  verdict  in  favor  of  a  first  marriage, 
where  only  cohabitation,  repute,  the  birth  of  children,  and  the 
like  were  shown,  against  a  second,  where  the  actual  fact  was 
proved.  Perhaps  the  minuter  circumstances  might  furnish  a 
special  justification  for  this  sort  of  verdict.  In  this  instance  the 
court,  not  adverting  to  the  reasons  of  the  law  as  herein  explained, 
understood  that  the  indictment  for  polygamy  and  the  action  for 
criminal  conversation  furnish  the  only  recognized  exceptions  to 
the  rule  which  presumes  marriage  from  cohabitation  and  repute  ;^ 
and  deemed  these  exceptions  to  be  void  of  principle,  not  to  be 
extended,  but  simply  maintainable  as  stare  decisis.^  To  return 
now  to  the  more  common  course  of  adjudication,  — 

^  Breakej  v.  Breakey,  2  U.  C.  Q.  B.  Birt  r.  Barlow,  1  Dong,  171 ;  Morris  v, 

840,  868,  opinion  by  Robinson,  C.  J.  Miller,  4  Bur.  2057 ;  Wilkinson  v.  Payno^ 

«  George  v.  Thomas,  10  U.  C.  Q.  B.  4  T.  R.  408;  Weaver  o.  Cryer,  1  Der. 

604.  837. 

*  Chamberlain  o.  Chamberlain,  supra.         *  Archer  o.  Haitheock,  6  Jones,  N.  C. 
«  Wheeler  v.    Mc  Williams,  2  U.  C.  421,  422, 428.    See  BUnchard  v.  Lamberti 

Q.  B.  77,  8  ib.  106.  43  Iowa,  228. 

*  Referring  to  2  Greenl.  Er.  §  402 ; 
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§  446.  Continaed.  —  In  Yermont,  it  being  claimed  in  a  pauper 
case  that  a  woman  living  with  a  particular  man  as  his  wife  was 
not  legally  such,  because,  it  was  said,  she  was  antecedently  the 
wife  of  another,  the  court  required  evidence  of  an  actual  mar- 
riage in  the  earlier  instance,  and  declined  to  hear  proof  of  mere 
cohabitation  and  reputation.^  So,  in  New  York,  on  a  question  of 
legitimacy,  an  actual  marriage  of  the  parents  having  been  proved, 
the  court  —  it  appears,  though  there  were  several  points  in  the 
case,  and  the  judges  were  not  all  of  one  mind —  would  not  let  it 
be  overthrown  by  showing,  on  the  strength  of  cohabitation  and 
reputation,  a  pre-existing  marriage  of  one  of  the  parties.^  lu 
England  also,  where,  in  a  contest  for  administration,  two  women 
severally  claimed  to  be  the  widow  of  the  deceased,  and  the  one  last 
marrying  offered  to  show  that  his  marriage  to  the  other  wag 
void  by  reason  of  his  then  having  alive  a  former  wife,  who  after- 
ward and  before  the  last  marriage  died,  —  evidence  of  cohabita- 
tion and  repute  was  held  to  be  insufficient  to  establish  the  first 
marriage,  notwithstanding  both  parties  to  it  were  dead ;  but,  on 
the  other  hand,  the  marriage  must,  as  an  actual  fact,  be  proved.^ 
So  where  there  was  considerable  evidence  of  a  former  marriage 
to  a  person  who  was  living  when  the  one  in  controversy  was 
alleged  to  have  been  entered  into,  strong  proof  of  the  second  was 
required.* 

The  Result  —  of  all  which  would  seem  to  be,  that,  in  general, 
and  by  the  opinions  of  most  judges,  if,  while  three  persons  are 
living,  two  of  them  cohabit  matrimonially,  and  then,  separating, 
one  of  them  and  the  third  do  the  same,  no  marriage  in  either 
instance  will  be  presumed  from  such  mere  cohabitation  and 
repute.  But  if  the  actual  fact  of  a  marriage  is  proved  as  intro- 
ducing either  one  of  the  cohabitations,  it  will  not  be  invalidated 
by  the  evidence  of  the  other. 


*  Poultney  v.  Fairhayen,  Brajt.  185. 

2  Clayton  v,  Wardell,  4  Comst.  2S0,  6 
Barb.  214.  Compare  with  Chamberlain 
9.  Chamberlain,  71  N.  Y.  423.  To  the 
like  effect  are  Jones  v.  Jones,  45  Md.  144; 
and  Jones  v.  Jones,  48  Md.  391.  See 
also  Houpt  V.  Houpt,  5  Ohio,  539,  Wright, 
166;  Taylor  v.  Taylor,  2  Lee,  274, 6  Eng. 
Ec.  124 ;  Van  Buskirk  u.  Claw,  18  Johns. 
846;  Phelan's  Case,  6  City  H.  Bee  91; 


Senser  v.  Bower,  1  Pa.  460 ;  Blanchard  v, 
Lambert,  43  Iowa,  228 ;  Harrison  v.  Lin- 
coln, 48  Maine,  206 ;  Stevens  v.  Joyal,  48 
Vt.  291 ;  Hill  v.  The  State,  41  6a.  484 ; 
Williams  v.  The  State,  44  Ala.  24 ;  Boone 
V.  Pumell,  28  Md.  607. 

»  Taylor  v.  Taylor,  1  Lee,  671,  5  Eng. 
Ec.464. 

*  Conran  v.  Lowe,  1  Lee,  630,  688. 
See  also  Greenland  t7.  Brown,  1  Des.  196L 
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§  447.  This  Presumption  of  Innoeenoe  in  Qmstions  of  Legiti- 
macy:  — 

AvaUabie  to  Child.  —  The  presumed  innocence  of  the  parents 
18  not  only  proof  of  their  marriage,^  but,  as  to  paternity,  is  avail- 
able to  the  child. 

As  to  Paternity.  —  A  child  born  of  a  woman  who  has  a  husband 
living  is  almost  conclusively  presumed  to  be  legitimate.  Though, 
at  the  time  of  conception,  the  mother  committed  adultery,  or  was 
living  in  adultery,  still,  if  the  husband  had  access  to  her,  and 
might  have  been  the  father,  the  law  deems  it  his ;  not  enter- 
taining the  question,  which  of  two  possible  fathers  is  the  more 
probable.^  '*  Throughout  the  investigation,"  observed  Lord  Lang- 
dale,  ^^  the  presumption  in  favor  of  the  legitimacy  is  to  have  its 
weight  and  influence ;  and  the  evidence  against  it  ought,  as  it 
has  been  justly  said,  to  be  strong,  distinct,  satisfactory,  and  con- 
clusive." ^  But,  though  the  husband's  access  should  be  possible, 
it  may  be  shown,  against  the  presumption  of  paternity,  not  to 
have  in  fact  taken  place  ;  ^  yet,  as  we  shall  see,^  not  by  the  tes- 
timony of  the  husband  or  wife.     (Contrary  to  this,  — 

§  448.  Exceptional  Doctrine.  —  The  Tennessee  court  once  held, 
under  circumstances  which  perhaps  were  special,  that,  though 
the  child  was  begotten  and  born  while  the  alleged  parents  were 
cohabiting,  it  should  not  be  deemed  to  be  the  husband's.  Said 
the  judge :  "  The  proof  of  her  [the  wife's]  notoriously  licentious 
conduct;  the  imbecile  character  of  her  husband;  the  habit  of 
intimacy  between  her  and  Morgan  [the  paramour]  ;  the  expressed 
opinion  of  both  Morgan  and  herself  that  Lucinda  [the  child 
claiming  to  be  legitimate]  was  his  child ;  the  dying  declaration 
of  Owen  Franklin  [the  husband],  that  she  was  not  his ;  the  want 
of  resemblance  to  his  family,  and  the  striking  one  to  that  of  Mor- 
gan ;  the  fact  that  Mrs.  Franklin,  when  she  abandoned  her  hus- 


1  Boone  v.ParneU,  28  Md.  607;  Talbot 
v.  Hunty  28  La.  An.  3 ;  Eaise  v,  Lawson, 
88  Texas,  160 ;  Campbell  v.  Campbell, 
Law  Rep.  1  H.  L.  So.  182 ;  Illinois  Land, 
&c.  Co.  V.  Bonner,  76  111.  815 ;  Sale  v. 
Crutchfleld,  8  Bush,  686,  647. 

^  Hargrave  v.  Hargrave,  9  Bear.  662; 
Hemmenway  v.  Towner,  1  Allen,  200; 
Morris  V.  S waney,  7  Heisk.  591 ;  The  State 
V.  Shumpert,  1  S.  C.  86;  Best  Ey.  4th 
Lond.  ed.  §  849,  p.  463,  referring  to  Ban- 
bury  Peerage  Case,  1  Sim.  &  S.  158; 
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Head  v.  Head,  1  Sm.  &  S.  160;  Morris  v. 
Davis,  6  CI.  &  F.  168 ;  Barony  of  Saye  & 
Sele,  1  H.  L.  Cas.  607;  Wright  v.  Hold- 
gate,  8  Car.  &  K.  168. 

*  Hargrave  v.  Hargrave,  snpra,  p. 
566 ;  Phillips  v.  Allen,  2  Allen,  468. 

*  The  State  r.  Shampert,  supra;  Atch- 
ley  V.  Sprigg,  10  Jur.  w.  a.  144, 10  Law 
T.  N.  8. 16 ;  Plowes  v.  Bossey,  2  Drew.  A 
8. 146 ;  poet,  §  448. 

»  Poet,  i  547. 
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band,  carried  this  child  with  her  to  Morgan,  that  they  claimed  it 
and  gave  it  her  name,  all  prove  to  a  moral  certainty  that  Lucinda 
was  not  the  child  of  Owen  Franklin."  *    But,  — 

Common  Dootrine.  —  However  equitable  this  view  may  be,  it  is 
difficult  to  question  that  it  is  a  great  relaxation  of  the  presump- 
tion as  commonly  entertained.  The  instances  in  which  this 
presumption  may  be  overcome  were  once  enumerated  by  Lord 
Langdale  as  follows:  ** Showing  that  the  husband  was:  1.  In- 
competent ;  2.  Entirely  absent,  so  as  to  have  no  intercourse  or 
communication  of  any  kind  with  the  mother ;  8.  Entirely  absent 
at  the  period  during  which  the  child  must,  in  the  course  of  nature, 
have  been  begotten;  or,  4.  Only  present  under  such  circum- 
stances as  afford  clear  and  satisfactory  proof  that  there  was  no 
sexual  intercourse."  2  As  already  observed,  the  presumed  fact 
of  an  intercourse  which  is  possible  may  be  rebutted.'  But  even 
as  to  this,  Sir  John  Leach,  M.  R.,  once  said :  "  If  it  were  proved 
that  she  [the  wife]  slept  every  night  with  her  paramour  from  the 
period  of  her  separation  from  her  husband,  I  must  still  declare 
the  children  to  be  legitimate."  *  To  render  these  words  a  just 
exposition  of  the  present  law,  it  must,  at  least,  be  assumed  also 
that  the  husband  had  access.  Such,  doubtless,  is  the  English 
doctrine ;  and,  on  the  whole,  the  American  accords  therewith.* 
Yet  there  are  American  cases,  besides  the  Tennessee  one  above 
stated,  which  lay  it  down  that  the  ancient  rule  has  been  re- 
laxed on  this  subject,®  and  that  the  question  is  of  fact  for  the  jury.^ 
If  a  case  like  that  in  Tennessee  should  arise  in  another  State,  in 
which  the  question  was  not  definitively  settled,  a  practitioner 
might  deem  himself  not  without  hope  were  he  to  urge  upon  the 
court  the  Tennessee  doctrine. 

§  449.    Compared  with  Marriage.  —  In  conclusion,  the  reader 

1  Cannon  v.  Cannon,  7  Humph.  410,  Davies,  3  Car.  &  P.  216,  427 ;  Rex  v, 

411.  Luffe,  8  East,  193 ;  and  see  the  cases  cited 

3  Hargrare  v.  Hargraye,  0  Bear.  652,  to  the  last  section. 
666.  »  Kleinert  v.  Ehlers,  2  Wright,  Pa. 

»  Ante,  §  447 ;  Cope  v.  Cope,  6  Car.  439 ;    Van  Aernam  v.  Van  Aernam,  1 

&  P.  604 ;  Shelly  v. ,  13  Ves.  66,  Barb.   Ch.  376 ;    Stegall    v.    Stegall,    2 

68;  Reg.  v.  Mansfield,  1  Q.  B.  444,  1  Brock.  266;  Page  v,  Dennlson,  1  Grant, 

Gale  &  D.  7 ;    Head  v.  Head,  Turn.  &  Pa.  377 ;  Dennlson  v.  Page,  6  Casej,  Pa. 

R.  188,   1  Sim.  &  S.  160;  Goodright  v,  420;  Phillips  i;.  Allen,  2  Allen,  45a    See 

Saul,  4  T.  R.  356,  358 ;  Morris  v.  Davis,  Wright  v.  Hicks,  12  Ga.  155;  Bowles  v. 

5  CI.  &  F.  163,  215,  216 ;  a.  p.  p.  242.  Bingham,  2  Munf.  442,  3  lb.  699. 

♦  Bury  i^.  Phillpot,  2  Mylne  &  K.  349,         •  Herring  v,  Goodson,  43  Missis.  892. 
862.    To  the  same  effect  see  Morris  v,         ^  Blackburn  v.  Crawfords,  3  WaL  176. 
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cannot  fail  to  see,  that,  while  the  same  presumption  of  innocence 
pervades  the  proofs  both  of  marriage  and  legitimacy,  it  is  more 
stringent  in  the  latter  than  in  the  former. 

n.  The  Presumpti(m  that  Official  Perstms  have  done  their  Duty. 

§  450.  Dootrine  defined.  — This,  as  already  explained,^  is  one 
form  of  the  presumption  of  innocence.  And  the  doctrine  is, 
that,  when  the  law  casts  upon  an  official  person  a  duty  connected 
with  his  office,  and  the  time  for  its  performance  transpires,  the 
prima  facie  presumption  is,  that  it  is  done.*    Thus,  — 

Steps  Preparatory  to  Solemnization  —  (Marriage  Record}.  —  When 
a  marriage  is  proved  by  a  record,  as  will  be  explained  in  the  next 
chapter,  no  publication  of  banns  or  other  required  preliminary 
need  appear  either  in  the  record  or  otherwise  ;  because  the  law 
presumes,  that  all  persons  connected  with  the  solemnization  and 
the  recording  have  done  their  duty,  and  this  presumption  holds 
good  until  the  contrary  is  established  by  proofs.^  Plainly,  there- 
fore, if  the  celebration  is  testified  to  by  witnesses  present  at  it, 
the  preliminary  steps  required  by  law  need  not  also  be  shown. 
The  officiating  person  will  be  presumed  to  have  done  his  duty ; 
proceeding  only  when  his  authority  was  complete.*    Even  — 

Place  of  Marriage.  —  A  presumption  in  these  cases  will  arise  in 
favor  of  the  place  of  the  marriage,  where  the  statute  requires  it 
to  be  in  a  particular  place.*    For  — 

§  451.  Why  ?  —  It  is  not  to  be  supposed  that  one  so  situated 
would  needlessly  expose  himself  to  penal  consequences.^  And 
this  reasoning  applies,  whether  the  statute  expressly  provides  a 
penalty  for  disobedience,  or  not ;  for  a  legislative  act  of  this  sort, 
infficting  no  penalty,  is  in  the  highest  degree  penal,  a  breach  of 
its  requirements  being  punishable  by  fine  and  imprisonment.' 

1  Ante,  §  436.  ders,  10  Jar.  143 ;  Llojd  v.  Pauingham^ 

>  Yaaghn  v.  Biggen,  6  Ga;  188 ;  Best  Cooper,  162. 
£▼.  4th  Lond.  ed.  §348,  p.  460;  Williams         «  Murphy  v.  The  State,  60  6a.  160. 

V.  Ea«t  India  Co.  3  East,  102, 199.  And  see  post,  §  496,  496. 

s  Miifordv.  Worcester,  7  Mass.  48;         »  Reg.  v.  Cresswell,  1  Q.  B.  D.  44(^ 

St.  Devereux  v.  Much  Dew  Church,  1  W.  447 ;  Sichel  o.  Lambert,  16  C.  B.  K.  8. 781 ; 

BI.  867  ;    Steadman  v.  Powell,   1  Add.  Reg.  v,  Manwaring,  Dears.  &  B.  182,  87 

£c.  68,  2  £ng.  Ec.  26,  33.     And  see  Eng.  L.  &  Eq.  609 ;  8.  c.  nom.  Reg.  v, 

Wraj  V.  Ho-ya-pa-nubbj,  10  Sm.  &  M.  Mainwaring,  7  Cox  C.  C.  192. 
462.    Othewise  of  a  register  kept  only         •  Piers  v.  Piers,  2  H.  L.  Cas.  831 ;  Reg 

aa  of  custom,  not  in  pursuance  of  any  v,  Cresswell,  1  Q.  B.  D.  446,  447. 
law  esUblishing  it.     Saunders  v.  Saun-         7  2  Bom  Ec.  Law,  489;  1    Bishop 
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III.  The  Preiumption  of  Life, 

§  452.  Defined..  — ^A  person  absent  and  not  heard  of  is  ordinarily 
presumed  by  the  law  to  Im  living  until  seven  years  have  elapsed^ 
then  the  presumption  is  that  h%  is  dead.  But  there  is  no  pre- 
sumption that  the  life  continued  during  the  entire  period,  or  that 
it  was  extinguished  ^t  any  particular  time  ivithin  it.  Nor  is  the 
rule  of  seven  years  absolute ;  any  circumstances  may  be  shown 
creating  a  probability  that  life  did  not  continue  so  long  ; '  or  even 
special  facts  may  neutralize  the  presumption,  though  seven 
years  have  elapsed.*    Now,  — 

Conflictliig  with  Innocenoe.  — The  presumption  of  continued  life 
is  sometimes  found  to  be  in  conflict  with  that  of  innocence  ;  and 
then,  while  there  is  no  absolute  rule  that  the  one  or  the  other 
shall  prevail,  the  leaning  of  the  law  is  to  innocence.*    Thus,  — 

§  453.  Second  Marriage  after  leas  than  Seven  Teara.  — If  a  married 
partner  has  been  absent  and  unheard  of  less  than  seven  years, 
then  the  other  marries,  the  law  makes  no  absolute  decision  be- 
tween the  two  conflicting  presumptions  of  innocence  and  of  life* 
but  in  a  general  way  prefers  the  presumption  of  innocence,  making 
the  second  marriage  good.^  Yet  the  question  of  life  or  death 
in  such  a  case  is  of  fact  for  the  jury.^    And  a  finding  was  sus- 

■ 

Crim.    Law,  §  237,  238 ;   Bishop  Stat.  8aw.  653 ;  Puckett  v.  The  State,  1  Sneed. 

Crimes,  §  188.    Consent  of  Parents.  —  865 ;  Spencer  v.  Roper,  13  Ire.  833.     Seo 

See,  as  to  the  consent  of  parents  and  the  Whiting  v,  Nicholl,  46  111.  290 ;  Moffit  tv. 

record  of  it,  nnder  26  Geo.  2,  c  83,  Rex  Yarden,  5  Cranch  C.  C.  658. 
V.  James,  Russ.  &  Ry.  17 ;  Rex  v.  Morton,         ^  Watson  v.  England,    14    Sim.  28 ; 

Rttss.  &  Ry.  19,  note ;  Rex  v.  Butler,  Russ.  Bowden  v.  Henderson,  2  Sm.  &  G.  860 ; 

6  Rj.  61.  McCartee  v.  Camel,  1  Barb.  Ch.  455. 

1  1  Greenl.  Ev.  §  41  and  note ;  Rex  v,         '  Post,  §  459 ;  Montgomery  v.  Bevans, 

Harbome,  2  A.  &£.  540;  Cofer  V.  Thur-  1   Saw.  653;    Lockhart    o.    White,    18 

mond,  1  Kelly,  538 ;  Newman  v.  Jenkins,  Texas,  102,  and  cases  in  the  sobseqaent 

10  Pick.  516 ;   Wambangh  v.  Schenck,  notes.    See  Morray  v.  Murray,  6  Oregon 

Penning.  229 ;  The  Sute  v.  Moore,  11  Ire.  17. 

160;  GiUeland  v,  Martin,  3  McLean,  490;         *  Senser  v.  Bower,  1  Pa.  450;  Reg.  v. 

Knight  V.  Nepean,  5  B.  &  Ad.  86;  Nepean  Cross,  1  Post.  &  F.  510;  Spears  v.  Bur* 

0.  Knight,  2  M.  &.   W.  894 ;  Bailey  o.  ton,  31  Missis.  547 ;  Bishop  Stat.  Crimes, 

Bailey,  36  Mich.  181 ;  Learned  v,  Corley,  §  611.     See  also  Gibson  v.  The  State, 

43  Missis.  687;  Rosenthal  v.  Mayhugh,  38  Missis.    313;    Dixon    v.  People,    18 

33  Ohio  State,  155 ;  In  re  Ackerman,  2  Mich.  84.    See  O'Gara  v.  Eisenlohr,  38 

Redf.  521 ;  Hickman  v.  Upsall,  Law  Rep.  N.  Y.  296;  Wright  v.  Wright,  48  How. 

20  Eq.  136 ;  People  v,  Etz,  5  Cow.  314 ;  Tis-  Pr.  1,  7. 

dale  V,  Conn.  Mut.  Life  Ins.  Co.  26  Iowa,         *  Reg.  v.  Lumley,  Law  Rep.  1  C.  C. 

170 ;  Hancock  v.  American  Life  Ins.  Co.  196 ;  Muiray  o.  Marray,  6  Oregon,  17. 
62  Blisso.  26 ;  Montgomeiy  v.  Berans,  1 

871 


§  454  xviDEiiroB  of  marbiage.  [book  iy. 

tained  which  upheld  a  marriage  entered  into  after  one  yearns  ab« 
sence  ;  ^  and  another,  which  refused  to  uphold  it  when  celebrated 
within  twenty-five  days  after  the  absent  party  was  known  to 
be  alive.*  Where  the  trial  court  refused  to  instruct  the  jury 
that  the  death  of  the  former  husband  should  be  presumed  at 
the  time  of  the  second  marriage,  which  was  two  years  aft^r  he 
was  last  known  to  be  alive,  and  they  found  against  it,  a  new  trial 
was  ordered.*  A  query  has  been  suggested  whether  this  case 
did  not  err  in  making  the  question  one  of  law  rather  than  of  fact.^ 
Still,  looking  at  it  as  of  fact,  which  pretty  plainly  it  was,  the 
verdict  may  be  said  to  proceed  from  such  misapprehension  of 
the  true  legal  principle  as  to  require  the  court  to  set  it  aside. 

§  454.  Rule  and  Special  Facta.  —  It  is  probably  not  possible  to 
derive  from  the  cases,  or  for  the  courts  to  establish,  any  exact 
legal  rule  to  determine  which  of  the  two  presumptions,  of  inno- 
cence or  of  life,  shall  in  given  circumstances  prevail.*  Doubtless 
in  most  instances  there  will  be  some  special  fact,  co-operating 
with  the  one  or  the  other  of  these  presumptions.®  Thus,  in  a 
Texas  case,  for  polj'^gamy,  the  defendant's  first  wife  was  shown  to 
have  been  alive  four  months  preceding  the  second  marriage  ;  and, 
after  such  marriage,  he  had  said  she  was  still  living,  —  a  state- 
ment which  he  might  not  have  known  to  be  true,  as  her  residence 
was  some  three  hundred  miles  away.  But  the  judge  very  correct- 
ly said,  that,  be  the  real  fact  as  it  might,  yet,  since  he  believed  it 
80,  he  showed  a  willingness  to  violate  the  law  ;  and  this  ^^  takes 
away  from  him  the  opposing  presumption  of  innocence.  He  evi- 
dently believed,  at  the  time  of  the  second  marriage,  that  his  wife 
was  living,  and  he  was  warned  by  the  witness,"  &c.     Therefore 

1  Bex  V,  Twyning,  2  B.  &  Aid.  888.  man  v.  Cooper,  6  Bich.  462 ;  Canady  v. 

^  Bex  V.  Harborne,  2  A.  &  £.  640.  George,  6  Bich.  £q.  103. 

'  Greensborough  v.  Underbill,  12  Yt.         *  "  If,  for  example/'  said  Lush,  J.  in 

e04.  Beg.  V.  Lumley,  Law  Bep.  1 C.  C.  196, 108, 

*  Northfleld  v,  Plymouth,  20  Yt.  682,  "  it  were  proved  that  he  was  in  good 

600.    See  also  Lapsley  v,  Grierson,  1  H.  L.  health  on  the  day  preceding  the  second 

Cas.  498,  605 ;  Sneed  v.  Ewing,  6  J.  J.  marriage,  the  inference  would  be  strong. 

Mar.  460, 492 ;  Starr  v.  Peck,  1  Hill,  N.  Y.  almost  irresistible,  that  he  was  living  on 

270  ;   Yan  Buskirk  o.  Claw,  18  Johns,  the  latter  day,  and  the  jury  would  in  all 

346 ;    Yates  v.   Houston,  3  Texas,  433 ;  probability  find  that  he  was  so.  If,  on  the 

Cameron  v.  The  State,  14  Ala.  646.  other  hand,  it  were  proved  that  he  was 

'  In  the  following  cases  the  presump-  then  in  a  dying  condition,  and  nothing 

tion  of  innocence  prevailed,  and  it  is  very  further  was  proved,  they  would  probably 

plain  that  the  several  results  were  just :  decline  to  draw  that  inference.    Thus  the 

Yates  V.  Houston,  8  Texas,  433 ;  Chap-  question  is  entirely  for  the  jury.    The 

law  makes  no  presumption  either  way." 
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he  was  properly  convicted.^  But  if  there  had  been  no  confession, 
the  case  would  have  worn  a  different  aspect,  though  possibly  even 
then  a  conviction  might  have  been  just.  A  woman,  in  Mississippi, 
petitioned  for  dower  as  the  widow  of  a  man  deceased.  Her 
claim  was  resisted  on  the  ground  that  this  man  had,  at  the  time 
of  the  marriage,  a  wife  in  Georgia.  It  was  proved,  that,  four 
years  before  the  marriage,  he  was  living  with  a  woman  whom  he 
treated  as  his  wife ;  and  that,  subsequently  to  the  marriage  in 
question,  he,  in  the  presence  of  this  second  wife,  said  his  first  was 
living.  Yet  the  second  marriage  was  held  to  be  good.  Said 
Fisher,  J. :  "  The  fact  that  the  deceased  was  living,  in  1844,  with 
a  woman  believed  to  be  his  wife,  is  no  evidence  that  she  was  living 
on  the  6th  of  December,  1848.  The  marriage  having  been  solem- 
nized according  to  the  forms  of  law,  every  presumption  taust  be 
indulged  in  favor  of  its  validity.  The  statement  of  Rawls  [the 
husband],  while  it  could  have  been  used  as  evidence  against  him, 
in  a  proceeding  in  which  he  was  directly  interested,  or  could  be 
affected,  cannot  be  used  to  the  prejudice  of  the  petitioner.  By 
consummating  the  marriage,  he  admitted  that  he  could  then 
legally  enter  into  the  alliance.  The  statement  may  have  been  true, 
that  the  first  wife  was  then  living  ;  and  still  it  would  not  neces- 
sarily follow  that  she  was  in  a  legal  sense  his  wife,  as  the  parties 
may  have  been  legally  divorced."  ^ 

§  455.  Continued.  —  Dane  reports  an  old  Massachusetts  case, 
hardly  reconcilable  with  the  foregoing  views.  It  was  a  suit  for 
dower  out  of  the  estate  of  one  Stephens,  resisted  on  the  ground 
that  she  had  forfeited  it  by  adultery  with  one  Welman.  It 
appeared,  the  suit  being  in  1789,  that  in  April,  1775,  she  and 
Stephens  were  living  together  at  Salem  as'husband  and  wife,  that 
he  sailed  on  a  voyage  for  tlie  West  Indies,  was  shipwrecked,  and 
with  his  crew  taken  up  and  carried  to  Charleston,  South  Carolina. 
In  September  of  the  same  year,  information  came  that  he  was  en- 
listed in  the  South  Carolina  army-  In  the  February  following 
she  went  to  keep  Welman's  hduse,  and  was  married  to  him  in 
August  or  September,  1776,  about  a  year  from  the  time  when  her 
former  husband  was  last  known  to  be  alive.  There  was  a  verdict 
and  judgment  for  the  defendant.  **  The  court,"  says  the  reporter, 
^^  held  that  all  her  connections  with  Welman  were  adulterous,  and 

1  Oonnan  v.  The  State,  23  Texas,  QiQ,  *  HuU  o,  BawU,  27  Missig.  471.  And 
648, 649.  see  Myatt  v,  Myatt,  44  III.  473. 
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her  marriage  with  him  totally  yoid ;  and  that  she  clearly  lost  her 
dower  in  Stephens's  estate  by  these  illegal  connections  with  Wei- 
man.^'  i 

§  456.  At  Time  of  Suit  —  In .  conclusion  of  this  sub-title,  if, 
when  the  suit  is  brought,  more  than  seven  years  have  elapse  1 
since  the  absent  person  was  last  heard  of,  there  is  strictly  no  con- 
flict of  presumption  with  presumption.  Without  calling  in  the 
presumption  of  innocence,  he  is  now  to  be  deemed  dead.  It  is 
not  now,  therefore,  pressing  the  presumption  of  innocence  very 
far  to  place  the  time  of  the  death  near  that  of  the  disappearance, 
instead  of  leaving  it  to  vibrate  in  uncertainty  between  such  dis- 
appearance and  the  end  of  the  seven  years. 

I V .  The  Q-eneral  Presumption  in  Favor  of  Marriage. 

§  457.  Doctrine  explained.  —  This  presumption  was  somewhat 
commented  on  in  an  early  section.^  Semper  prceeumitur  pro 
fnatrimonio.  Every  intendment  of  the  law  Ls  in  favor  of  matri- 
mony. When  a  marriage  has  been  shown  in  evidence,  whether 
regular*  or  in*egular,  and  whatever  the  form  of  the  proofs,  the 
law  raises  a  strong  presumption  of  its  legality;  not  only  cast- 
ing the  burden  of  proof  on  the  party  objecting,  but  requiring 
him  throughout,  and  in  every  particular,  plainly  to  make  the 
fact  appear,  against  the  constant  pressure  of  this  presumption, 
that  it  is  illegal  and  void.  So  that  it  cannot  be  tried  like  oi-di- 
nary  questions  of  fact,  which  are  independent  of  this  sort  of  pre- 
sumption. And  the  strength  of  the  presumption  increases  with 
the  lapse  of  time  through  which  the  parties  are  cohabiting  as  hus- 
band and  wife.^  It  being  for  the  highest  good  of  the  parties,  of 
the  children,  and  of  the  community,  that  aU  intercourse  between 
the  sexes  in  form  matrimonial  should  be  such  in  fact,  the  law, 

1  Mass.  S.  J.  Court,    Nov.  T.  1789,  Ec.  304,  310,  321 ;  Legeyt  v.  O^rien,  Mil- 

Welman  v.  Nutting,  2  Dane  Abr.  dO&  ward,  326,  383;    MaxweU  v.   Maxwell, 

For  a  modem  Massachusetts  decision  on  Milward,  290 ;  Else  v.  Else,  Mil  ward,  146^ 

the  presumption  of  death  in  such  cases,  151 ;  2  Dane,  Abr.  297  ;  Smith  v.  Huson, 

see  Kelly  t;.  Drew,  12  Allen,  107.    It  is  1  Phillim.  287,  294 ;  Diddear  v.  Faucit.  3 

now  held  in  Massachusetts  that  elope-  Phillim.  580 ;  Rogers  Ec.  Law,  2d  ed.  031, 

ment  and  living  in  adultery  do  not  bar  note ;  Hubback  on  Succession,  262 ;  Wii- 

dower.    Lakin  v.  Lakin,  2  Allen,  45.  kinson  v,  Gordon,  2  Add.  Ec.  152,  2  Eng. 

>  Ante,  §  13.  Ec.  257, 260 ;  Ward  r.  Dulaney,  23  Missis. 

»  Piers  V.  Piers,  2  H.  L.  Cas.  231;  410;  Caujolle  v   Ferrie,  26  Barb.  177; 

.  Steadman  v,  Powell,  1  Add.  Ec.  58, 2  Eng.  .  Wilkie  ».  Collins,  48  Missis.  496. 
So.  26,  SO ;  Catterall  t;.  Sweetman,  1  Rob. 
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when  administered  by  enlightened  judges^  seizes  upon  all  proba- 
bilities, and  presses  into  its  service  all  things  else  which  can  help 
it,  in  each  particular  case,  to  sustain  the  marriage,  and  repel  the 
conclusion  of  unlawful  commerce.    For  example,  — 

§  458.  Special  License.  —  In  a  case  before  the  House  of  Lords 
on  appeal  from  Ireland,  the  question  was,  whether  there  had  been 
a  special  license  for  the  marriage.  The  parties  had  long  cohab- 
ited unmarried,  but  apparently  as  husband  and  wife.  They  had 
issue,  and  more  was  expected ;  so  they  determined  to  be  married. 
This  was  in  the  Isle  of  Man ;  and  the  local  marriage  act  provided, 
that  all  marriages  celebrated  in  any  other  place  than  the  parish 
church  or  chapel  of  the  parties  should  be  void,  unless  they  had 
obtained  a  special  license  under  the  proper  hand  and  seal  episco- 
pal of  the  bishop.  The  marriage  was  in  their  private  house,  and 
the  question  was,  whether  there  had  been  a  special  license  from 
the  bishop.  There  was  no  record  of  a  license  taken  out ;  but 
this  seemed  not  conclusive,  for  it  was  shown  that  the  records  had 
been  inaccurately  kept.  The  bishop  testified,  in  unequivocal 
terms,  to  his  clear  recollection  of  the  parties,  and  to  his  belief 
that  no  such  license  had  been  granted  by  him  ;  and  he  said,  that 
he  should  have  given  none  to  those  parties  if  applied  to,  since,  as 
they  had  notoriously  lived  together  in  an  illicit  connection,  there 
ought  to  be  a  public  celebration  of  the  marriage  to  show  the 
change  in  the  character  of  their  cohabitation*  Yet  in  respect  to 
this  testimony,  the  facts  testified  to  had  occurred  many  years  ago. 
The  Lords,  overruling  the  decision  of  the  Chancellor  of  Ireland, 
sustained  the  marriage ;  because  it  was  possible,  after  all,  that 
the  bishop  was  mistaken,  or  that  a  special  license  had  been 
granted  a  year  before  the  marriage  by  his  predecessor  in  office, 
and  not  recorded.^ 

§  459.  Further  of  the  Doctrine.  —  This  doctrine  explains  why, 
as  between  the  two  presumptions  of  innocence  and  life,  the  law 
prefei*s  the  one  which  makes  the  marriage  good.^  It  extends 
through  the  entire  law  of  marriage  ;  and  casts  its  weight  bene- 
ficially into  the  balance,  when  other  considerations^are  conflict- 
ing, or  their  effect  is  doubtful.  But  a  further  special  discussion 
of  its  consequences  is  not  here  required. 

1  Piers  V,  Piers.  2  H.  L.  Cas.  831.  And  Crawfords,  3  WaL  175,  inYolying  facti 

■ee  particularly  the   remarks  of   Lord  somewhat  similar. 
CampbeU,  p.  37d-381.    Consult,  in  con-         >  Ante,  §462. 
nection  with    this  case,    Blackburn    v. 
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CHAPTER  XXVI. 

BBOOBDS  AND  CERTIFICATES  OF  MABBIAGB,   AND  THE  LIKE, 
CONSIDERED  AS  EVIDENCE  OF  THE  RECORDED  FACT. 

§46(M62.  Introdaction. 
463-460.  What  is  a  Sufficient  Record. 

470.  What  a  Sufficient  Certificate  of  the  Record. 
471-473.  Certificates,  not  of  a  Record  of  Marriage,  but  of  MarriagOi 

473  a.  Private  Memoranda  in  the  Nature  of  Records. 
474-478.  Special  Considerations  as  to  Foreign  Records. 
470-481.  Proofs  ancillary  to  the  Record. 

§  460.  How  Record  viewed.  —  Unlike  the  presumptions  treated 
of  in  the  last  chapter  is  the  evidence  from  a  marriage  record.  It 
is  not  presumption,  but  fact.  It  is  therefore  equally  available  in 
actions  for  crimiital  conversation,  and  in  indictments  for  polygamy 
and  the  like,  as  in  ordinary  civil  causes. 

§  461.  On  what  Principle.  —  Where  the  law  entrusts  a  public 
officer  with  the  making  and  preserving  of  a  record  of  a  public 
nature  and  interest,  the  presumption  is  that  he  does  his  duty ;  ^ 
therefore,  and  perhaps  for  some  further  reasons  also,  the  record 
is  evidence  of  the  fact.  The  book  itself  may  be  presented  to  the 
court ;  or  a  certificate  of  the  required  record,  made  by  the  officer 
charged  with  its  keeping,  will  be  received  instead.  Or  any  third 
person,  competent  to  be  a  witness,  may  in  like  manner  extract 
the  particular  record  and  present  it,  under  the  sanction  of  his 
oath,  before  the  tribunal.  The  book  or  certificate  needs  no  oath ; 
though,  perhaps,  in  some  circumstances,  it  may  be  necessary  to 
bring  forward  evidence  that  the  book  came  from  the  proper  cus* 
tody,  or  the  certificate  is  from  the  official  person.* 

§  462.  How  Chapter  divided.  —  We  shall  consider,  I.  What  is 
a  Sufficient  Record ;  II.  What  is  a  Sufficient  Certificate  of  the 
Record  ;  III.  Certificates,  not  of  a  Record  of  a  Marriage,  but  of 
the  Marriage  itself ;  IV.  How  of  Private  Memoranda  in  the 
Nature  of  Records  ;    Y.   Special  Considerations  as  to  Foreign 

^  Ante,  §  450, 46L  >  1  GreenL  £y.  S  483  et  seq. 
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Records ;  VI.  What  Ancillary  Proof  must  attend  the  Proof  by 
Record. 

I.    What  U  a  Sufficient  Record. 

§  468.  In  General.  —  Where,  as  in  England,  and  probably  in 
all  of  our  States,  the  law  requires  marriages  to  be  registered,  the 
record  kept  in  pursuance  of  law,  or  the  certificate  of  it,  or  the 
otherwise  proved  copy,  is  admissible  in  evidence  to  establish 
the  fact  of  the  marriage.^  But  it  proves  nothing  beyond  what 
the  law  requires  to  be  entered  in  the  register.* 

Not  an  Estoppel — (Parol  Teatimony). — This  sort  of  record  ia 
not,  like  judicial  ones,  conclusive  ;  it  is  of  no  higher  grade 
than  the  testimony  of  witnesses.  Consequently  it  may  be  con- 
tradicted, or  shown  to  be  a  forgery,  or  the  act  of  an  unau- 
thorized person.^  It  is  not,  in  contemplation  of  law,  *^  the  best 
evidence."  * 

§  464.  ClvU  and  Criminal  Cauaea  compared.  —  It  is  intimated  in 
one  case,  in  a  dictum^  that  there  may  be  circumstances  in  which 
a  marriage  record  incompetent  in  a  criminal  cause  would  be  ad- 
mitted in  a  civil.^  But  there  is  believed  to  be  no  just  ground  for 
the  distinction.  Where  the  proofs  do  not  depend  on  presump- 
tions found  to  be  conflicting,  as  already  explained,^  the  doctrine 
commonly  held  makes  no  difference  between  civil  causes  and 
criminal.' 

§   465.    Marriage  Regiatera  in  ZSngland  —  (Fleet  RegiaterB).  —  In 

England,  the  marriage  registers  are,  by  direction  of  the  statutes, 
signed  by  the  parties  in  the  presence  of  witnesses.^  But  though, 
under  a  possible  form  of  the  proofs,  this  might  be  deemed  the  act 


1  Milf ord  t;.  Worcester,  7  Mass.  48, 57 ; 
Jackson  v.  Bogart,  6  Cow.  237 ;  1  Phil. 
Et.  with  C.  &  U.  notes,  410 ;  2  Burn  Ec. 
IjEW,  488 ;  Damon's  Case,  6  Greenl.  148  ; 
The  Sute  v.  Wallace,  ON.  H.  616; 
Wedgwood's  Case,  8  Greenl.  75 ;  Jacocks 
V,  Gilliam,  8  Murph.  47,  62 ;  Jackson  v. 
People,  2  Scam.  231.  See  Shorter  v. 
Boswell,  2  Har.  &  J.  359;  TrammeU  v. 
Thurmond,  17  Ark.  203.  And  see  ante, 
S  450,  451. 

s  Wihen  v.  Law,  3  Stark.  63 ;  1  Burge, 
Col.  &  For.  Laws,  83.  And  see  Woods 
V,  Nabors,  1  Stew.  172;  Perry  v.  Block,  1 
Hisso.  484. 

*  Bice  V.  The  State,  7  Humph.  14. 


And  see  Cunninghams  v,  Cunninghams, 
2  Dow,  482. 

*  Woods  V.  Woods,  2  Curt  Ec  516,  7 
Eng.  Ec.  181, 184. 

B  People  V.  Lambert,  5  Mich.  340,364, 
365. 

«  Ante,  §  440-442. 

7  And  see  ante,  §  441 ;  The  State  v. 
Wallace,  9  N.  H.  515 ;  Wedgwood's  Case, 
8  Greenl.  75 ;  Jackson  v.  People,  2  Scam. 
231 ;  Commonwealth  v.  Littlejohn,  15 
Mass.  163;  Reg.  v.  Pembridge,  Car.  &  M. 
166. 

0  For  the  form,  see  Jenkins  v,  Dayie% 
10  Q.  B.  314,  317. 
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of  the  parties,  as  has  been  suggested,^  it  is  not  the  ordinary  or  sole 
i-eason  for  their  admission.  If  it  was,  a  certified  or  examined 
copy  would  not  be  receivable,  the  original  must  be  presented. 
The  reason  is,  that  they  are  a  public  record,  kept  in  a  pub- 
lic place,  under  the  authority  of  the  law.^  Nor,  it  is  said, 
was  the  signing  of  their  names  by  the  parties  practised  anterior 
to  the  statute  of  26  Geo.  2,  c.  33.  Nor  were  their  names  signed 
to  the  Fleet  Registers.^  The  question  of  the  admissibility  of  the 
latter  has  been  discussed  in  the  English  books ;  and,  though  some 
judges  were  inclined  to  receive  them,  their  rejection  was  ulti- 
mately adjudged ;  "  because,"  said  Lord  Kenyon,  "  they  come 
from  tainted  quarters."  *  How  they  are  "  tainted,"  we  have 
already  seen ;  ^  and  the  only  wonder  is,  that  any  judge  should  ever 
have  hesitated  to  reject  them.     But  — 

Registry  by  Dissenters. — A  register  of  an  English  dissenting 
chapel  could  hardly  be  deemed,  in  the  same  sense,  "  tainted." 
It  is  simply  without  authority  of  law.  And  in  the  ecclesiastical 
court,  Sir  John  NichoU  refused  to  allow  copies  of  such  a  register 
to  be  pleaded  ;  saying,  "  Extracts  from  a  register  of  this  descrip- 
tion must  be  considered  as  mere  private  memoranda.  The  books 
themselves,  however,  may  be  produced  at  the  hearing  of  the  cause, 
and  be  made  evidence  to  a  certain  extent;  by  this  means  the 
party  will  have  the  benefit  of  them,  though  in  a  different  manner 
from  that  in  which  they  have  now  been  attempted  to  be  intro- 
duced." «    So  — 

Clergymen's  Record.  —  Baron  Parke  rejected  a  register  which  an 
individual  clergyman  had  kept  of  his  own  marriages.^ 

§  466.     Parish    Registers    prior    to    Statute.  —  In    England,   as 

well  anterior  to  the  statute  of  26  Geo.  2,  c.  33,^  as  after,  parish 
registers  were  admissible  in  evidence  to  prove  whatever  is  prop- 
erly recorded  there,®  "  upon,"  said  Hale,  C.  J.,  '*  the  nature  of 

*     1  People  V.  Lambert,  6  Mich.  840,  964.         «  Newham  v.  Itaithb7, 1  PhilUm.  816, 
«  And  see  2  Taylor  Ey.  8d  ed.  §  1430.    approved  in  Warren  r.  Braj,  8  B.  &  C. 

*  Daviee  r.  Gatacre,  8  Car.  &  P.  678,    813.818. 

Bote.  7  Stockbridge  v,  Quicke,  8  Car.  ft  K. 

*  Reed  v.  Passer,  Peake,  231 ;  8.  o.    806. 

nom.  Read  v.  Passer,  1  Esp.  218 ;  Davies         *  Ante,  §  466. 

V.  Gatacre,  supra;  Lloyd  v.  Passingham,         *  May  v.  May, 2  Stra.  1073;  Stainerv. 

16  Yes.  69, 232 ;  Nokes  v.  Milward,  2  Add.  Droitwicli,  1  Salk.  281 ;  Love  v,  Bentleji 

£c.  886,  2  Eng.  Ec.  366.  11  Mod.  184. 

*  Ante,  §  293.    And  see  the  reporter's 
note  to  Davies  v.  Gatacre,  supra. 
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the  thing."  ^  This,  of  course,  refers  to  registers  of  the  Church  of 
England,  kept  by  its  authorities;  which,  we  have  seen,^  were 
therefore  the  authorities  of  the  English  crown  and  government. 
Hence  — 

'With  us.  —  It  does  not  follow  that  registers  made  and  preserved 
in  our  various  ecclesiastical  establishments  would  have  the  like 
effect,  they  would  be  more  nearly  on  the  footing  of  those  in  dis- 
senters' chapels  in  England,^  yet  perhaps  not  exactly  the  same. 
We  have  no  church  maintained  by  the  government,  on  the  one 
hand ;  but,  on  the  other  hand,  we  cherish  and  protect  all  forms 
of  religion,  and  all  equally.  We  shall  see  more  of  these  non- 
secular  records  in  a  subsequent  sub-title.*    And  furthermore,  — 

§  467.  Further  of  American  Doctrine.  — An  early  statute  in  Penn« 
sylvania  provided,  "  that  the  registry  kept  by  any  religious  society 
in  their  respective  meeting-book  or  books,  of  any  marriage,  birth, 
or  burial  within  this  province  or  the  territories  thereof,  shall  be 
held  good  and  authentic,  and  shall  be  allowed  of  on  all  occasions 
whatever."  On  the  production  of  a  record  of  this  sort  to  prove 
the  time  of  a  death,^  Tilghman,  C.  J.,  observed :  "  This  act  is  in 
conformity  to  the  principles  of  the  common  law.  The  registry  is 
good  evidence  of  the  death ;  but,  before  it  is  admitted,  proof  must 
be  made  of  its  authenticity.  The  act  is  silent  as  to  the  mode  of 
proving  this ;  we  must  therefore  have  recourse  to  the  common- 
law  proof,  which  is  by  producing  the  original  registry,  or  a  copy 
proved  by  the  oath  of  a  witness  who  has  compared  it  with  the 
original.  It  was  contended  that  the  German  Reform  Congrega- 
tion being  a  body  corporate,  a  certificate  under  the  seal  of  the 
corporation  was  evidence  of  the  truth  of  the  copy.  But  I  know 
of  no  such  principle.  Corporations,  being  invisible  bodies,  can 
make  a  contract  only  by  their  seal,®  which  is  visible.  This  is 
from  necessity.  But  there  is  no  necessity  for  their  certifying 
copies  of  their  acts."  "*     To  some  extent,  this  doctrine  has,  with- 

1  Stainer  v,  Droitwitch,  supra.  29 ;  Barghart  v.  AngerBteiD,  6  Car.  &  P. 

s  Ante,  §  4S.  600 ;  Rex  v.  North  Petherton,  5  B.  &  C. 

*  Ante,  §  466.  608  ;  Reg.  v.  Weaver,  Law  Rep.  2  C.  a 
«  Post,  §  478  a.  86 ;  Whitcher  v.  McLaughlin,  116  Mass. 

*  Death.  —  As  to  proTing  death  by    167. 

this  sort  of  record,  see  Parkinson  v.  Fran-        *  Not  so  at  present,  by  the  American 

eis,  16  Sim.  160.  As  to  Birth,  —  Herman  doctrine.    Bishop  Con.  §  316. 
V.  Mason,  37  Wis.  278 ;  Wihen  v.  Law,  8         1  Stoerer  v.  Whitman,  6Bhm.  416. 
Stark.  68;  Rex  v.  Clapham,  4  Car.  &  P. 
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out  statutory  help,  been  acted  on  in  this  country.^  Yet  this  is 
ground  on  which  the  practitioner  must  tread  cautiously,  if  at  all ; 
it  cannot  be  said,  that,  on  this  precise  question,  any  doctrine  is 
exactly  established  as  American  law.^ 

§  468.  Form  of  the  Record.  —  The  record,  of  course,  must  con- 
form to  the  law  under  which  it  is  made  and  kept.  But  ordinarily 
no  exact  form  is  provided,  and  then  the  recording  officer  will 
exercise  a  reasonable  discretion.  What  has  been  done  generally 
indicates  what  may  be  ;  but,  not  always,  what  is  best.  In  one 
instance,  the  record,  which  was  admitted,  was:  "Mr.  Amasa  C. 
Vittum  and  Miss  Huldah  Wallace,  both  of  Sandwich,  were  married 
January  31,  1828,  by  Jeremiah  Furber,  Justice  Peace.  Recorded 
March  3l,  1828,  by  Charles  White,  Town  Clerk." »  In  another: 
"  Mr.  Isaac  Wedgwood  and  Miss  Judith  Kelly,  both  of  Lewiston, 
were  joined  in  marriage  July  15,  1821.  Dan  Reed,  Justice  of  the 
Peace."  *  A  record  from  another  State,  rejected,  was :  "  This  is 
to  certify,  that  Robert  T.  Lambert,  of  Hudson,  in  the  State  of 
New  Jei-sey,  and  Nancy  J.  MulhoUand,  of  Jersey  City,  in  the 
State  of  New  Jersey,  were  by  me  joined  together  in  holy  matri- 
mony, on  the  first  day  of  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five.  (Signed)  E.  W.  Adams, 
Minister  of  the  Gospel.  In  presence  of.  Received  in  the  office, 
and  recorded  September  12,  1857."  It  is  a  grave  objection 
to  this  form,  that,  instead  of  stating  the  fact,  it  certifies  to  the 
recording  officer's  having  received  a  certificate  thereof.  But  the 
case  contains  some  judicial  observations  of  doubtful  accuracy.^ 

^  Huntly  V.  Compstock,  2  Root,  09 ;  have  been  made  at  or  near  the  time  of  the 

Maxwell  v.  Chapman,  8  Barb.  679.  marriage.    On  the  contrary,  its  record 

2  See  the  discussions  in  Kennedy  v.  being  made  after  the  arrest  of  the  pris> 

Poyle,  10  Allen,  161.  oner,  there  is  room  for  presumption  the 

•  The  State  ».  Wallace,  9  N.  H.  615.  other    way."    There    is    grave    doubt. 

*  Wedgwood's  Case,  8  Greenl.  75.  whether,  to  constitute  a  good  record  of  a 
As  to  tins  case,  however,  see  post,  §  473.  marriage,  the  fact  must  be  recorded  at  or 

^  People  V,  Lambert,  5  Mich.  849,  862,  even  near  the  time  when  it  transpired, 

805.    And  see  Niles  t;.  Sprague,  13  Iowa,  France  v.  Andrews,  15  Q.  B,  756 ;  yet  see 

178.    Said  the  learned  judge,  of  the  cer-  Warren  ».  Bray,  8  B.   &  C.  818,  816; 

tificate  of  the  record  in  the  former  case:  though  this  would  depend  somewhat  on 

"  It  bears  no  date,  and  does  not  either  de-  the  language  of  the  statute  under  which 

clare  where  the  marriage  took  place,  or  the  record  is  made  and  kept.    And,  on 

show  where  the  minister  resided.    It  does  general  principles,  there  might  be  dilato- 

not  show,  therefore,  that  he  acted  within  riness,  or  some  other  circumstance  atten- 

bis  Jurisdiction,  or  that  the  marriage  took  dant  on  the  making  up  of  the  record, 

place,  as  charged  in  the  indictment,  in  justly  leading  to  its  rejection.    Buttore> 

Kew  Jersey.    And  it  does  not  appear  to  quire  it  to  specify  the  place  of  reaideace 
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§  469.  Continned.  —  The  incomplete  form,  "  James  Priest,  Jr., 
married  October  1,  1795,  by  James  Smith,  Justice,"  omitting  to 
name  the  person  to  whom  he  was  married,  was  held  to  be  admis- 
sible as  showing  the  marriage  pf  Priest ;  leaving  the  person  to 
whom,  and  the  identity,  to  be  supplied  by  parol  testimony. 
Nor,  this  being  a  town  record,  need  it  be  signed  by  the  town 
clerk.  It  is  sufficient  if  it  is  in  his  handwriting.^  A  marriage 
license  is  not  a  record,  neither  is  a  bond  which  is  given  when  it 
is  obtained  ;  **  nor,"  it  was  observed  in  a  Kentucky  case,  "  was  it 
necessary  or  proper  that  either  of  them  should  have  been  re- 
corded." *  For  more  on  the  subject  of  this  sub-title,  the  reader, 
who  is  searching  for  every  thing,  may  not  unprofitably  consult  the 
cases  here  referred  to  in  a  note."  ^ 

II.   What  is  a  Sufficient  Certificate  of  the  Record. 

§  470.  In  General  —  The  certificate,  to  be  admissible  as  such,' 
must  be  made  by  the  official  person  having  the  charge  of  the  rec- 
ord ;  ^  it  must  state  the  contents  thereof,  or  so  much  as  concerns 
the  particular  matter,  it  being  insufficient  if  it  purports  to  be  only 
a  certificate  of  the  parol  fact,  in  distinction  from  a  certificate  of 
the  record ;  ^  and,  as  we  have  seen,^  the  opinion  was  in  one 
case  expressed  that  it  must  bear  a  date,  —  as  to  which,  however, 
there  is  grave  doubt,  though  a  date  is  highly  proper. 

of  the  solemnizing  officer*  and  the  locali-  not  render  it  inadmissihle.    Walker  v. 

tj  in  which  the  marriage  was  had,  on  Wingfield^  18  Ves.  443. 
the  idea  of  ayenring  a  jarisdiction,  seemg,         *  Commonwealth  v.  Bodes,  1   Dana, 

to  the  writer,  to  be  going  beyond  what  is  595. 

reasonable  and  customary  in  sach  cases.         *  Coale  v.  Harrington,  7  Har.  &  J.  147 ; 
Of  course,  it  cannot  be  necessary  to  name  Fox  v.  Lambson,  8  Halst.  275 ;  Tandy  o. 
the  State    in   which  the    marriage  oc-  Masterson,  1  Bibb,  330;  The  State  v. 
curred ;  for,  in  the  nature  of  things,  it  is  Hasty,  42  Maine*  287 ;  Sharp  v.  Wick- 
presumed  to  be  that  of  the  record.    Even  liffe,  3  Litt.  10 ;  Gait  v.  Galloway,  4  Pet. 
in  things  so  strict  as  dilatory  pleas,  there  332 ;  Griffin  v,  Beynolds,  17  How.  U.  8. 
is,  in  the  law,  something  left  to  intend-  609;  Jenkins  v.  Da  vies,  10  Q.  B.  314. 
ment ;  and  surely  there  should  be,  in  a         *  Commonwealth   v.  Chase,  6  Cush. 
marriage  record.    See  Viall  i;.  Smith,  6  248 ;  Coons  c.  Benick,  1 1  Texas,  134. 
B.  I.  417.  s  Oakes  v.  Hill,  14  Pick.  442 ;  1  Greenl. 
1  Northfleld  v,  Rymonth,  20  Vt  582,  Et.  §  498.      See   Beg.    v.  Manwaring; 
589.    And  see  post,  §  481.    Ziosa  of  Iioafl  Deavs.  &  B.  132  ;  a.  c.  nom.  Beg.  v.  Main- 
-*  So  the  loss  of  a  leaf  from  a  record,  waring,  7  Cox  C.  C.  192. 
not  destroying  the  series  of  entries,  does         *  Ante,  §  468,  note. 
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III.  CerttJicateBj  not  of  tie  BecorctafMarriage^  bid  of  the  Marriago 

itself, 

§  471.  Certifioate  as  Res  GtostA.  —  If  the  officiating  person  gives, 
at  the  marriage,  a  certificate  of  the  fact  to  the  parties,  this,  on 
accompanying  parol  proof  of  the  transaction,  is  admissible  in  evi* 
dence  as  of  the  re%  gestce.^  And  there  are  various  circumstances 
in  which  a  marriage  certificate,  delivered  to  the  party  at  the  time 
of  the  marriage,  or  kept  afterward  by  the  party,  or  shown  by  the 
party,  may  be  admissible,  on  one  ground  or  another,  in  support 
of  the  allegation  of  marriage.^  This  is  an  entirely  different  thing 
from  the  certificate  of  a  marriage  record.     But,  — 

§  472.    Clergymen's  Marriage  Certificate.  —  A  mere  like  certificate 

of  marriage, —  that  is,  a  written  declaration  of  an  authorized  person 
that  he  has  solemnized  it,  —  unaccompanied  by  proof  of  its  delivery 
to  the  parties,  or  of  the  custody  whence  it  came,  appears  not  to 
be  admissible  by  the  English  law.*  And  Dr.  Swaby,  rejecting 
the  certificate  of  a  Gretna  Green  marriage,  said :  ^^  Even  the  cer- 
tificate of  the  king  himself,  under  his  sign  manual,  is,  it  is  well 
known,  no  evidence  of  a  metefactr^    But^ — 

After  Celebrator'B  Death.  —  In  an  Upper  Canada  case,  the  Court 
of  Queen's  Bench  admitted  a  deceased  magistrate's  certificate  in 
the  following  words :  "  I  do  hereby  certify  that  I  have  this  day 
married  Mr.  Caleb  Mc Williams  of  Oswegatchie  to  Hepsebeth 
Wheeler,  according  to  the  established  Church  of  England.  Dated 
Slst  May,  1801.  Robert  Baldwin,  J.  P."  Said  Robinson,  C.  J. : 
^^  It  was  a  declaration  under  the  hand  of  a  public  officer,  who  is 
now  dead,  of  his  having  done  a  certain  act  which  he  was  specially 
authorized  by  law  to  do."  ^ 

§  478.  Clergyman's  Record  ifnder  Statutes.  —  The  statutes  of  many 
of  our  States  make  it  the  duty  of  those  to  whom  the  solemniza- 
tion of  marriage  is  entrusted  to  keep  a  record  of  their  marriages, 
and  transmit  lists  of  them  from  time  to  time  to  a  general  record- 

i  Stockbridge  v.  Quicke,  3  Car.  &  K.  the  possession,  not  of  the  defendant,  bat 

806;  Sichel  t*.  Lambert,  16  C.  B.  n.  8. 781.  of  his  alleged  wife,  and  it  was  rejected. 

>  Hill  9.  Hill,  8  Casey,  Pa.  511;  Hub-         *  Anonymous,  Lofft,  828;   Nokes  o. 

back  on  Succession,  268.    See  Piers  v.  ^Iward,  2  Add.  Ec.  886, 2  Eng.  £c.  866. 
Piers,  2  H.  L.  Cas.  831 ;  Dann  v.  King-         ^  Nokes  v.  Mil  ward,  supra,  p.  801. 
dom,l  Thomp.  &  C.  492.    In  Common-         *  Wheeler  v.  Mc  Williams,  2  U.  C.  Q.  & 

wealth  r.  Morris,  1  Cush.  891,  the  certifi-  77,  80. 
cate  of  a  foreign  marriage  came  from 
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ing  officer,  to  be  by  the  latter  recorded.  Since,  therefore,  the  first 
record  is  made  and  kept,  in  pursuance  of  law,  by  one  who,  as  to 
the  solemnization  of  marriage,  is  a  public  officer,  no  reason  appears 
why  it,  or  his  certificate  of  its  contents,  should  not  be  just  as  good 
in  evidence  as  the  general  record,  or  the  certificate  theieof.^ 
Beyond  this,  — 

His  mere  Certificate  of  Marriage,  with  ns.  --^  A  practice  has  grown 
up  in  some  of  the  States  of  receiving  the  officiating  person's  bare 
certificate  of  the  marriage,  in  the  same  way  as  the  record  or  the 
certificate  of  it  is  received.  Says  Swift,  writing  of  the  Connecti- 
cut law :  *'  Courts  have  permitted  marriages  to  be  evidenced  by 
the  certificate  of  the  magistrate  or  minister  who  performed  the 
ceremony.  On  principle  it  should  be  under  oath  and  not  by 
certificate ;  but  we  have  experienced  no  inconvenience  from  the 
practice,  and  it  has  continued  so  long  that  it  seems  to  have  be- 
come common  law."  '  The  certificate  of  a  magistrate,  in  Maine, 
seems  in  one  case  to  have  been  deemed  competent  in  proof  of  what- 
ever the  record  could  establish  ;  and  the  court  observed,  that  it  was 
in  the  usual  form.^  This  sort  of  evidence  has  been  more  or  less  re- 
ceived,* and  perhaps  in  trials  before  single  judges  more  or  less 
rejected,  in  Massachusetts ;  ^  and  in  New  Hampshire  ^  and  Virginia  ^ 
there  are  statutes  expressly  authorizing  it ;  and  so,  at  least  in  cer- 
tain cases,  in  Tennessee,  if  the  certificate  is  accompanied  by  a  certi- 
fied copy  of  the  marriage  license.^  On  the  other  hand,  such 
evidence  is,  in  Pennsylvania,  deemed  inadmissible  ;  *  and  probably 
also  in  various  other  States.^^ 


^  And  see  Squire  v.  The  State,  46  Ind,  which,  on  the  question  disciused  in  the 

469.  text,  I  shall  not  attempt  to  state :  "  The 

*  Swift  Et.  6.  record  of  a  marriage,  made  and  kept  as 

*  Wedgwood's  Case,  8  Greenl.  75.  See  prescribed  by  law  by  the  person  before 
ante,  1 468 ;  8.  p.  Jones  v.  Joues,  18  Maine,  whom  the  marriage  is  solemnized,  or  by 
W8.  the  clerk  or  registrar  of  any  city  or  town, 

*  Ellis  9.  Ellis,  11  Mass.  92 ;  Mangae  or  a  copy  of  such  record  duly  certified, 
o.  Mangue,  1  Mass.  240.  In  Common-  shall  be  receiyed  in  all  courts  and  places 
wealth  V.  Morris,  1  Cush.  391,  decided  as  presumptive  evidence  of  such  mar- 
since  SUts.  1840,  c.  84,  and  1841,  c.  20  riage."    Gen.  Stat.  c.  106,  §  21. 

(Gen.  Stats,  c.  106,  §  22),  a  certificate  of  •  The  SUte  v.  Marvin,  35  N.  H.  22. 

a  marriage  in  another  State,  and  "  not  ^  Moore  v.  Commonwealth,  9  Leigh, 

Terifled  or  proved,"  or  found  in  the  ens-  639. 

tody  of  the  defendant,  was  rejected.  And  *  Rice  v.  The  State,  7  Humph.  14. 

see  Commonwealth  v,  Littlejohn,  15  Mass.  *  HiU  v.  Hill,  8  Casey,  Pa.  511.    See 

163 ;  Milford  v.  Worcester,  7  Mass.  48, 57.  De  Amarclli's  Estate,  2  Brews.  239. 

»  There  is  at  present,  in  Massachu-  ^  See  People  v.  Lambert,  5  Mich.  349 ; 

•etts,  the  following  statute,  the  effect  of  Gaines  v.  Relf,  12  How.  U.  S.  472. 
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rV.  Haw  of  Private  Memoranda  in  the  Nature  of  Records. 

§  478  a.  Distinguished.  —  Mention  has  already  been  made  in 
this  chapter  of  qiuisi  records  receivable  in  some  circumstances 
and  for  some  purposes  as  private  memoranda,  though  not  as  rec- 
ords in  the  ordinary  sense.  And  the  purpose  here  is  rather  to 
caution  the  reader  not  to  overlook  the  topic  than  to  discuss  it  in 
full, 

Conrse  of  Ordinary  Duty  —  (Church  Records).  —  It  has  been  held 
in  Massachusetts,  that  the  records  of  births,  baptisms,  marriages, 
and  deaths,  made  by  a  Roman  Catholic  priest  in  the  course  of  his 
ecclesiastical  duties,  are,  after  his  decease,  admissible  in  evidence 
of  the  recorded  facts.^  And  the  like  was  adjudged  in  the  Supreme 
Court  of  the  United  States,  in  a  case  which  did  not  contain  the 
element  of  death ;  but  the  priest  was  alive,  and  gave  his  deposi- 
tion to  another  question  in  the  case.  "  The  register,"  said  Swayne, 
J.,  "  was  admissible  upon  the  ground  that  the  entries  in  it  were 
made  by  the  writer  in  the  ordinary  course  of  his  business."  ^  But 
it  could  not  prove  incidental  facts,  such  as  that  a  baptized  child 
was  legitimate.  It  was  competent,  for  example,  as  showing  the 
fact  and  the  date  of  a  baptism.  The  like  doctiine,  it  was  deemed, 
would  be  equally  applicable  to  records  kept,  pursuant  to  ecclesi- 
astical rule,  in  any  other  religious  denomination.^ 

V.  Special  Considerations  as  to  Foreign  Records. 

§  474.  As  between  States.  —  Perhaps  there  may  be  a  distinction 
between  records  from  strictly  foreign  countries  and  from  our 
sister  States.  If  Art.  IV.  §  1,  of  the  United  States  Constitu- 
tion, which  provides  that  "  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records,  and  judicial  proceedings' of 
every  other  State,"  with  the  act  of  Congress  made  in  pursuance 
of  this  provision,*  applies  to  records  of  the  kind  now  under  con- 
sideration, then,  of  course,  the  difference  is  palpable.     Or  if  it 

1  Kennedy  v,  Doyle,  10  Allen,  161;  Becorda,  —  see  Hubbard  v.  Lees,  Law 

Whitcher  t;.  McLaughlin,  115  Mass.  167.  Hep.  1  Ex.  256 ;  Jones  v.  Jones,  46  Md. 

>  Blackburn  i;.  Crawfords,  8  Wal.  176,  144.    Becorda  found  in  PosseBslon,— 

189;  ante,  §  472.  Kansas  Pacific  Railway  t\  Miller,  2  CoL 

*  Blackburn  v.  Crawfords,  and  Ken-  Ter.  442. 

nedj  V,  Doyle,  supra.    As  to    Family  *  See  1  Qreenl.  Er.  §  504-600. 
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does  not,  still,  as  appears  from  some  earlier  sections,^  the  courts 
may  not  unreasonably  relax  the  general  rule  when  the  record 
comes,  not  from  a  wholly  foreign  country,  but  from  a  sister  State. 
On  the  general  question  whether  the  Constitution  of  the  United 
States,  properly  construed,  embraces  these  records,  and  if  it  does, 
whether  still  they  are  within  the  act  of  Congress,  no  opinion  is 
here  expressed.  Of  specific  decision  upon  the  question,  there  is 
not  much.^ 

§  475.  Foreign  Law  —  (Oenulne,  Ao.).  —  If  a  record  from  a  sis- 
ter State  should  be  introduced  under  the  act  of  Congress,  as  just 
suggested,  the  court  receiving  it  would  take  judicial  notice  of  the 
law  under  which  it  was  made,  within  a  principle  already  ex- 
plained.^ But,  in  the  ordinary  case,  whether  it  was  from  such 
State  or  a  strictly  foreign  country,  so  much  of  the  foreign  law 
must  be  proved  as  will  enable  the  court  to  see,  not  that  the 
record  would  be  evidence  in  the  foreign  locality,  but  that  it  is 
such  a  record  as,  if  kept  in  our  own  State,  would  be  evidence 
with  us.^  So  also  there  must  be  the  usual  evidence  accompany- 
ing the  certificate,  showing  it  to  be  genuine,  coming  from  the 
proper  source.^    On  the  other  hand,  — 

Foreign  Rules  of  Evidence.  —  In  the  language  of  the  judge  ordi- 
nary in  an  English  case,  **  we  are  not  bound  by  the  rules  of  evi- 
dence in  foreign  countries,  we  must  be  guided  by  our  own  rules ; " 
consequently,  though  by  the  foreign  law  the  record  or  the  cer- 
tificate of  it  would  be  admissible  in  the  country  where  made,  it 
will  not  be  received  in  our  own  unless  competent  on  the  principles 
already  explained.^ 

§  476.  Overlooked.  —  There  are  cases  in  which  these  views  did 
not  occur  to  counsel  or  the  court,  and  records  unaccompanied  by 
the  proofs  thus  indicated  were  silently  received.  Thus,  in  New 
York,  the  objection  not  being  interposed,  a  sworn  copy  of  the 


^  Ante,  S  414  et  seq. 

s  See  Niles  v.  Spragne,  13  Iowa,  198 ; 
People  V.  Lambert,  6  Mich.  849 ;  Swift  v, 
Fitzhugh,  9  Port.  39. 

>  Ante,  §  422. 

«  Fergiuson  v,  Clifford,  37  N.  H.  86  ; 
Taylor's  SuccesBlon,  15  La.  An.  313; 
People  V.  Lambert,  6  Mich.  349;  Rich- 
mond V.  Patterson,  3  Ohio,  368;  The 
State  V.  Dooris,  40  Conn.  146 ;  The  State  v. 
Horn,  43  Vt.  20;  Stanglein  v.  The  State, 
▼OL.  I.  26 


17  Ohio  State,  463.  And  see  Swift  v, 
Fitzhugh,  9  Port.  39 ;  Stevens  v.  Bomar,  9 
Humph.  646 ;  American  Life  Ins.  &c.  Co. 
V.  Ilosenagle,  27  Smith,  Pa.  607;  Hatch- 
ins  V.  KimmeU,  31  Mich.  126. 

^  The  State  v,  Dooris,  supra;  The 
State  V.  Horn,  sapra.  And  see  Buttrick 
V.  Allen,  8  Mass.  273. 

•  Finlay  v.  Finlay,  31  Law  J.  Mat 
Cas.  149;  CaujoUe  v.  Ferrie,  26  Barb.  177. 
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town  record  of  Stonington,  Connecticut,  was  iEtccepted  on  a  ques- 
tion of  pedigree,  —  perhaps  there  is  a  difference  between  this  and 
a  question  of  marriage,  —  where,  also,  the  ruling  was  not  essen- 
tial to  the  case.^  So,  in  Pennsylvania,  a  certified  and  proved 
copy  of  a  Barbadoes  register  was  admitted  in  evidence  of  pedi- 
gi'ee ;  there  being  neither  proof  of  the  foreign  law,  nor  objection 
for  the  want  of  it.^     As  to  — 

§  477.  Divorce.  —  It  is  believed,  that,  in  most  issues,  a  divorce, 
whether  foieign  or  domestic,  ought  to  be  evidenced  by  the  record.' 
In  a  jury  case  before  Lord  Kenyon,  where,  to  prove  a  Jewish 
divorce  at  Leghorn,  the  defendant  produced  an  instrument  under 
the  seal  of  the  synagogue  there,  whereby  the  woman  was  declared 
divorced,  his  lordship  refused  to  admit  it,  unless  accompanied  by 
proof  of  the  foreign  law.  But  he  permitted  the  woman  herself 
to  testify ;  and  she  swore,  without  producing  any  writing,  that 
she  was  divorced  from  her  husband  at  Leghorn,  according  to  the 
ceremony  and  custom  of  the  Jews;  whereupon  a  verdict  was 
rendered  in  favor  of  the  party  producing  this  evidence.*  We 
may  doubt  whether  this  case  would  be  followed  in  our  American 
courts.^ 

§478.  BngUsh  Practice. — Taylor*  states  the  English  practice 
on  the  subject  of  this  sub-title  as  follows :  **  Copies  of  such  regis- 
ters will  be  admissible  only  on  proof  that  they  are  required  to 
be  kept,  either  by  the  law  of  the  country  to  which  they  belong,' 
or  the  law  of  this  country.  In  the  absence  of  such  proof,  a  copy 
of  a  baptismal  register  in  Guernsey,®  —  a  copy  of  a  certificate  of 
baptism  by  the  chaplain  of  a  British  minister  at  a  foreign  court,* 
—  a  copy  of  a  marriage  register  kept  in  the  Swedish  embassador's 
chapel  at  Paris,^^  —  and  a  copy  of  the  book  kept  at  the  British 
embassador's  hotel  in  Paris,  wherein  the  embassador's  chaplain 
had  made  and  subscribed  entries  of  all  marriages  celebrated  by 
him,"  —  have  been  rejected.     But  on  the  other  hand,  an  exam- 


1  Miner  v,  Boneham,  15  Johns.  226. 

3  Kingston  v.  Lesley,  10  S.  &  R.  883. 
But  see  Good  v.  Good,  1  Gtirt.  £c.  755,  6 
£ng.  £c.  452.  See  Gonunonwealtli  v. 
Morris,  1  Gush.  891. 

»  Post,  §  614-618. 

*  Ganer  i;.  Lanesborough,  Peake,  17. 

*  And  see  Streeter  v.  Streeter,  48  Ul. 
155;  Gommonwealth  o.  Boyer,  7  AUen, 
800. 
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«  2  Taylor  Ev.  8d  ed.  §  1481. 

7  See  Perth  Peerage  Gase,  2  H.  L.  Gas. 
865,  873,  874,  876,  877. 

B  Huet  V.  Le  Messurier,  1  Gox,  275, 
commented  on  by  Dr.  Lushlngton  in 
Good  V.  Good,  1  Gurt.  Ec.  755,  766. 

>  Dufferin  Peerage  Gase,  2  H.  L.  Gas. 
47. 

AO  Leader  v.  Barry,  1  Esp.  858. 

u  Athlone  Peerage  Gase,  8  Gl.  &  I".  262. 
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ined  copy  of  a  marriage  register  in  Barbadoes  has  been  admitted, 
it  appearing  that  by  the  law  of  that  colony  such  register  was 
kept."  1 

Farther  AuthoritieB.  —  Those  wishing  to  see  every  thing  on  this 
subject  may  find  some  help  from  the  cases  here  cited  in  a  note.^ 


VI.   What  Ancillary  Proof  must  attend  the  Record. 

§  479.  Identity.  —  The  record  proves  only  what  it  purports ; 
namely,  that  two  persons,  of  the  respective  names  therein  men- 
tioned, intermarried  at  the  time  and  place  stated.  Therefore  the 
identity  of  the  persons  in  question  with  those  in  the  record  must 
be  shown  by  other  evidence.^  The  testimony  of  persons  who 
were  present  at  the  nuptials  is  not  indispensable,  nor  need  the 
subscribing  witnesses  to  the  marriage  register  be  called ;  but  the 
identity  may  be  made  to  appear  by  circumstantial  evidence,  with- 
out showing  any  inability  to  procure  the  direct  proof.  Nor,  as 
to  this,  does  the  action  for  criminal  conversation,  or  the  indictment 
for  polygamy,  differ  from  any  ordinar}'  civil  action.  However 
the  question  of  identity  may  arise,  "  whatever,"  said  Lord  Mans- 
field, "  is  sufficient  to  satisfy  a  jury  is  good  evidence.  K  neither 
the  minister,  nor  the  clerk,  nor  any  of  the  subscribing  witnesses 
were  acquainted  with  the  married  couple,  in  such  a  case  none  of 
them  might  be  able  to  prove  the  identity.  But  it  may  be  proved 
in  a  thousand  other  ways.  Suppose  the  bell-ringers  were  called 
and  proved  that  they  rung  the  bells,  and  came  immediately  after 
the  marriage  and  were  paid  by  the  parties ;  suppose  the  hand- 
writing of  the  parties  were  proved ;  suppose  persons  called  who 
were  present  at  the  wedding-dinner,  &c.,  &c."  And  Buller,  J., 
added :  *^  In  this  case  the  wife's  maiden  name  was  Harriet  Champ- 
neys.  Suppose  a  maid-servant  had  proved  that  she  always  went 
by  that  name  till  the  day  of  the  marriage,  that  she  went  out  that 


I  Cood  V.  Cood,  1  Curt.  Ec.  766,  706, 
767. 

<  0nited  States  o.  Mitchell  8  Wash. 
C.  C.  96;  Baner  v.  Day,  8  Wash.  C.  C. 
248 ;  CoDway  v.  Beazley,  8  Hag.  Ec.  639, 
6Eng.  Ec.  242,  248;  Hyam  v.  Edwards, 
1  DalL  1 ;  Weston  v.  Stammers,  1  DaU. 
2 ;  Bingham  v.  Cabbot,  8  Dall.  19 ;  Com- 
monwealth v.  Morris,  1  Cush.  391 ;  Chou- 
teau r.  Cheralier,  1  Miiso.  843 ;  Eonis  v. 


Smith,  14  How.  U.  S.  400 ;  Nokes  v. 
Milward,  2  Add.  Ec  886,  2  Eng.  Ec. 
866. 

>  Wedgwood's  Case,  8  Greenl.  76 ;  The 
State  u,  Wallace,  9  N.  H.  616;  The  State 
0.  Wmkley,  14  N.  H.  480, 494 ;  Northfield 
V.  Plymouth,  20  Vt  682,  689;  Common- 
wealth V.  Norcross,  9  Mass.  492 ;  Reg.  v. 
Hawes,  1  Den.  C.  C.  27a    See  post,  §  488. 
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day,  aud  on  her  return  and  ever  since  was  called  Mrs.  Birt? 
Surely  that  would  have  been  evidence  of  the  identity."  ^ 

§  480.  ConfesBioziB. — Undoubtedly,  in  all  ordinary  cases,  the 
confessions  of  the  parties  to  their  identity  are  admissible.  But 
if,  in  exceptional  circumstances,  such  confessions  would  not  for 
special  reasons  be  received  to  the  direct  fact  of  the  marriage,  so 
neither  would  they  be  to  their  identity.* 

Presumed.  —  Where,  on  a  question  of  pedigree,  a  mai-riage  in 
fact  is  shown  at  so  distant  a  period  as  to  render  proof  of  the  iden- 
tity next  to  impossible,  it  may  be  presumed.* 

§  481.  Variance  in  Name.  —  If,  on  an  indictment  for  polygamy, 
a  variance  appears  between  the  name  of  the  defendant's  first  wife 
as  alleged,  and  as  stated  in  the  certificate  offered  in  proof  of  the 
first  marriage,  he  must  be  acquitted ;  unless  the  discrepancy  is 
explained,  or  she  has  been  known  by  both  names.^ 

1  Birt  o.  Barlow,  1  Dong.  171,  174,         <  Steen's  Case,  2  Citj  H.  Bee  111. 
176;   Hemmings  v.  Smith,  4  Doug.  88;    Compare  with  post,  |  497-602. 
Damon's  Case,  6  Qreenl.  148;  Cood  v,         *  Maule  v.  Mounsej,  1  Rob.  Ec.  40^  40. 
Good,  1  Curt  £c.  766,  6  Bug.  Ec.  462.  «  Beg.  v.  Gooding,  Car.  &  M.  297. 

And  see  ante,  §  469. 
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CHAPTER  XXVII. 

PBOVING  THE  FACT  OF  MABBIAGB. 

1 482-484.    Introdaction. 
486, 486.    In  General  of  Fact  of  Marriage. 
487-493.    Circamstantial  Evidence  in  Proof  of  it 
404-496  a.  Direct  Evidence  other  than  by  the  Record. 
497-602.    Confessions  and  Admissions  of  the  Par^. 

§  482.  Already.  —  The  proo&  by  marriage  record,  described  in 
the  last  chapter^  establish  what  is  called  a  fact  of  marriage,  or 
marriage  in  fact.  And  in  the  next  preceding  chapter^  we  saw 
when,  by  reason  of  the  ordinary  presumptions  being  neutralized 
by  opposing  ones,  this  fact  of  marriage  is  required  to  be  shown 
in  evidence.     But,  — 

Here.  —  Besides  the  proofs  already  mentioned,  there  are  others, 
to  the  fact  of  marriage,  the  explanation  whereof  is  for  this  chap- 
ter.   As  to  the  — 

§  483.  Record  Evidence  —  (Degree).  —  Evidence  from  the  regis- 
ter, however  convenient  or  desirable,  is  in  no  issue  necessary. 
Even  if  the  party  has  it,  he  may  withhold  it  should  he  choose.' 
Marriage,  in  this  respect,  may  be  likened  to  a  university  degree ; 
as  where,  it  being  necessary  for  one  to  prove  himself  to  be  a 
doctor  of  medicine,  the  production  of  his  diploma  was  not  required 
by  the  court,  but  he  was  permitted  to  show  the  fact  by  the  vote 
"  that  the  honorary  degree  of  doctor  of  medicine  be  conferred  " 
on  him.  Said  Shaw,  C.  J. :  "  When  an  aggregate  body  is  au- 
thorized to  make  an  appointment  or  grant  an  authority  or  privi 
lege,  and  no  mode  is  specially  directed  in  which  it  shall  be  done, 
or  by  which  it  shall  be  proved,  a  vote  that  the  act  be  done,  or 
the  right  granted,  is  an  execution  of  the  power;  and  a  duly 

1  Ante,  §  440  et  teq.  Pari.  Pract.  664;  Trower's  Case,  Maoq. 

s  Birt  V.  Barlow,  1  Dong.  171 ;  Rex  v.  Pari.  Pract.  666.    See  Woods  v.  Woods,  2 

Allison,  Rnss.  &  Rj.  109;  The  State  v,  Curt.£c.616,7£ng.£c.l81,184;Northe7 

Marvin,  36  N.  H.  22 ;  Jackson  v.  People,  v.  Cock,  2  Add.  £c.  294,  2  Eng.  Ec.  812. 

2  Scam.  281 ;  Sayer  v.  Gloesop,  2  Car.  &  Compare  with  ante,  1 477. 
K.  694, 12  Jur.  466;  Doyly's  Case,  Macq. 
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authenticated  copy  of  the  vote  sufficient  proof  of  it."  ^  Though 
a  marriage  is  not  a  degree  of  M.D.,  it  is,  among  other  things,  a 
grant  of  an  "  authority  or  privilege,"  not  from  the  clergyman,  but 
from  the  community,  to  the  married  parties. 

§  484.  How  Chapter  divided.  —  We  shall  consider,  I.  In  Gen- 
eral of  the  Fact  of  Marriage  ;  IT.  Circumstantial  Evidence  in 
Proof  of  this  Marriage ;  III.  Direct  Evidence  other  than  by  the 
Record ;  IV.  The  Confessions  arid  Admissions  of  the  Party, 

I.   j&»  Q-eneral  of  the  Fact  of  Marriage. 

§  485.  How  defined.  —  Every  marriage  is  truly  a  fact  of  mar- 
riage, or  marriage  in  fact.  But  this  expression  has  acquired  a 
technical  meaning ;  namely,  the  fact  proved  by  direct  testimony, 
by  the  marriage  register,  or  by  any  other  evidence  the  effect 
whereof  is  not  derived  from  the  presumed  innocence  of  a  cohab- 
itation reputed  matrimonial.    Now,  — 

Any  Marriage,  —  in  any  issue,  may,  if  the  party  chooses  and  can, 
be  proved  as  a  fact  of  marriage.  But,  as  we  saw  in  the  chapter 
before  the  last,  in  only  a  few  issues  is  such  strictness  necessary 
or  in  practice  common. 

§  486.  How  in  the  Books.  —  Though  the  above  definition  is 
beyond  any  real  question  correct,  the  idea  is  sometimes  found 
muddled  in  the  books.  For  example,  the  New  Hampshire  court, 
seeking  a  definition  for  the  terms  actual  marriage  and  fact  of 
marriage,  and  arriving  at  the  conclusion  that  they  had  not  been 
theretofore  defined,  said  they  were  practically  used  to  denote  the 
marriage  as  proved  by  direct  evidence  —  as,  for  instance,  by  the 
testimony  of  witnesses  who  were  present  at  the  ceremony  —  in 
distinction  from  the  proof  by  indirect  evidence,  such  as  reputa- 
tion, cohabitation,  acknowledgment,  and  the  like.^  Thus  the 
idea  that  the  marriage  in  fact  may  ever  be  proved  by  circum- 
stantial, or  indirect,  evidence  is  ignored.  That,  by  established 
doctrine,  it  may  be,  will  be  shown  in  our  next  sub-title.  And 
Sir  John  Nicholl,  speaking  of  a  marriage,  the  proof  of  which  was 
circumstantial,  said :  *^  Now  it  appears  to  me  that  this  evidence 
does  sufficiently  establish  a  fact  of  marriage,^*  *    Hence,  — 

1  Wright  V.  Lanckton,  19  Pick.  288,         *  Steadman  v.  Powell,  1  Add.  Eo.  58» 

290.  68,  2  Eng.  £c  26,  29.    And  see  In  re 

A  The  State  o.  Wlnkley,  14  N.  H.  480,  Taylor,  9  Paige,  611 ;  People  v.  Whig* 

494, 495.  ham,  1  Wheeler,  Crim.  Gas.  116. 
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II.  Cireumstantial  Evidence  in  Proof  of  the  Fact  of  Marriage, 

§  487.  Adequate.  —  This  which  we  have  called  a  fact  of  mar- 
riage may«  like  any  other  fact  arising  in  a  judicial  prpceeding,^ 
be  established  by  circumstantial  as  well  as  by  direct  evidence. 
The  limit  is,  that,  as  already  explained,^  such  evidence  as  derives 
its  effect  from  the  presumed  innocence  of  a  cohabitation  will, 
being  neutralized  by  a  conflicting  presumption  of  innocence  in 
the  same  case,  be  insufficient.     To  illustrate,  — 

§  488.  Promise,  Acknowledgment,  Ac.  —  Dr.  Radcliff,  sitting  in 
the  Consistory  Court  of  Dublin,  in  a  case  where  proof  of  the  fact 
of  marriage  appears  to  have  been  deemed  necessary,  said :  ^^  It, 
therefore,  lay  on  the  promo  vent  here  to  allege  and  prove  a  mar- 
riage in  fact;  for,  a  de facto  marriage  being  once  proved,  it  lies 
on  the  party  denying  it  to  prove  its  illegality.  The  law  of  Ire- 
land imposing  no  statutable  forms  or  ceremonies  in  order  to  a 
marriage,  it  is  not  essential  to  prove  the  fact  of  marriage  by 
direct  evidence  to  the  point ;  it  is  sufficient  to  prove  it  circum- 
stantially ;  and  strict  proof  is  not  to  be  expected  in  a  country 
where  marriage  registries  are  generally  disregarded,  and  the  law 
is  so  loose.  And  greater  allowance  is  to  be  made  in  the  proof  of 
a  marriage  shown  to  be  purposely  and  necessarily  clandestine  and 
secret,*  In  the  present  case,  if  a  marriage  took  place,  the  whole 
evidence,  from  the  beginning  to  the  end,  demonstrates  that  it 
must  have  been  intended  so  to  effect  it  as  to  keep  it  undivulged, 
so  as  not  to  reach  the  ears  of  Mr.  Maxwell  the  elder,  who,  it  was 
known,  would  not  have  consented  to  the  marriage  of  his  only 
son  to  any  lady  devoid  of  fortune.  It  is  also  a  circumstance 
here,  creating  the  impossibility  of  direct  proof,  that  the  Rev. 
Joseph  Wood  died  suddenly,  before  the  commencement  of  the 
suit ;  and  that,  being  what  is  styled  a  couple-beggar,  his  certificate, 
or  entry  of  the  marriage  in  his  book,  is  not  legal  evidence."  So 
he  held  the  marriage  in  fact  to  be  established  by  proof  of  the 
man's  public  acknowledgment  of  the  woman  as  his  wife,  and  of 
her  general  high  character ;  and  his  admissions  of  promise  to  marry 
her,  and  an  attempt  to  fulfil  the  promise,  though  he  denied  the 
celebration.*    Again,  — 

1  1  Bishop  Crim.  Proced.  §  1073-1079.         *  As  to  which,  see  post,  §  689. 

>  Ante,  I  440-446,  485.  «  MaxweU  v.  MaxweU,  MUward,  290, 
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§  489.  Repnte  and  no  Record,  Ao.  —  On  a  petition  for  divorce, 
where,  though  the  ground  of  complaint  does  not  appear  in  the 
report,  it  seems  to  have  been  deemed  necessary  to  show  a  fact 
of  marriage  as  the  term  is  defined  in  these  pages,  the  court  ad- 
mitted proof  by  reputation,  with  evidence  of  the  death  of  the 
magistrate  reputed  to  have  performed  the  marriage  ceremony,  and 
of  search  among  the  town  records  for  a  record  of  this  marriage 
and  no  record  of  it  found. ^  But  the  proofs  required  in  divorce 
causes  are  for  inquiry  in  another  part  of  these  volumes,  not  here.* 

§  490.  Source  of  IflisapprehenBion.  —  The  cases  disclose  some 
misapprehension,  among  considerable  numbers  of  judges,  of  the 
law  governing  this  class  of  questions.  They  are  all  traceable  to 
misunderstandings  of  the  leading  case  of — 

MorriB  v.  MUler  —  (And  as  to  Burrow's  Reports).  —  This  case  is  re- 
ported both  by  Burrow  and  William  Blackstone,  but  the  unfortu- 
nate references  are  generally  to  Burrow.^  This  excellent  reporter 
was  a  clerk  of  the  court,  who,  though  highly  competent,  did  not 
write  short  hand,  or  profess  in  any  way  to  preserve  the  language 
of  the  judges.  He  said  in  his  preface  that  the  merit  of  his  work 
*^  consists  in  the  correctness  of  the  states  of  the  cases."  And  he 
added :  ^^  I  do  not  always  take  down  the  restrictions  with  which 
a  speaker  may  qualify  a  proposition  to  guard  against  its  being 
understood  universally,  or  in  too  large  a  sense.  And  therefore  I 
caution  the  reader "  —  but  many  readers  would  not  take  the 
caution  —  ^^  always  to  imply  the  exceptions  which  ought  to  be 
made,  when  I  repeat  such  propositions  as  falling  from  the  judges. 
I  watch  the  sense^  rather  than  the  words ;  and,  therefore,  may 
often  use  some  of  my  own."  *  Now,  looking  after  the  sense  and 
carrying  in  our  minds  this  caution,  we  find  that  Morris  v.  Miller 
was  an  action  for  criminal  conversation  with  the  plaintiff's  wife, 
by  a  defendant  who  did  not  know  whether  there  was  a  marriage 
or  not.     There  was  evidence  that  the  latter  had  confessed  his 

2n,  293.    The  learned  judge  considered         ^  MitcheU  v.   Mitchell,  11    Yt    134. 

the  law  of  marriage,  under  which  this  And  see  Macq.  Pari.  Pract.  635 ;  Henrej 

decision  was  given,  to  require,  as  essen-  t;.  Heryey,  2  W.  Bl.  877 ;  Bodkin  v.  Case, 

tial  to  its  validity,  "  a  contract  by  words  Milward,  365,  361. 

of  the  present  tense  between  parties  able         ^  Vol.  XL  §  262-270. 

to  contract,  with  the  intervention  of  a         *  Morris  v.  Miller,  4  Bur.  2057, 1  W. 

priest  in  orders."    See  also  8.  p.  with  the  Bl.  632. 

text,  Else  v.  Else,  Milward,  146, 160,  rely-         ^  Burrow's  Reports,  P)ref. 

ing  upon  Steadman  v.  Powell,  1  Add.  Ec. 

58,  2  Eng.  Ec.  26. 
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offence,  speaking  of  the  woman  as  the  plaintiffs  wife.  The  con- 
fession was  deemed  not  to  be  sufiBcient ;  and  plainly  it  was  not, 
for  he  did  not  profess  to  know  the  fact  of  which  he  spake. ^ 
Then,  as  said  by  counsel,  '^  we  proved  articles  between  the  man 
and  his  wife,  made  after  the  marriage,  for  the  settling  of  the 
wife's  estate,  with  the  privity  of  relatives  on  both  sides."  But 
this  marriage  was  celebrated,  if  at  all,  after  statutes  had  made 
certain  formalities  indispensable.  And  there  was  no  proof  point- 
ing to  a  compliance  with  them.  **  We  proved,"  continued  coun- 
sel, "  cohabitation,  name,  and  reception  of  her  by  everybody  as 
his  wife ;  though  we  did  not  indeed  prove  it  by  any  register,  or 
by  witnesses  who  were  present  at  the  maniage."  Now,  Burrow 
gives  us  no  clew  to  any  answer  by  the  judges  to  any  of  the  points 
except  the  last. 

§  491*  Continued  — ('W.  Blackstone'B  Reports).  —  Says  the  report : 
^^  I^rd  Mansfield  delivered  the  opinion  of  the  court.  We  are  all 
clearly  of  opinion,  that,  in 'this  kind  of  action,  an  action  for  crim- 
inal conversation  with  the  plaintiffs  wife,  there  must  be  evidence  of 
a  marriage  in  fact ;  acknowledgment,  cohabitation,  and  reputatiou 
are  not  sufficient  to  maintain  this  action.  But  we  do  not  at  pres- 
ent define  what  may  or  may  not  be  evidence  of  a  marriage  in  fact. 
This  is  a  sort  of  criminal  action  [Did  his  lordship  here  go  into 
the  argument,  as  the  author  of  these  pages  did  in  a  previous  chap- 
ter,^ and  show  how  two  presumptions  of  innocence  arise,  and  one 
neutralizes  the  other  ?  No  man,  now  living,  knows]  ;  there  is  no 
other  way  of  punishing  this  crime,  at  common  law.  It  shall  not 
depend  upon  the  mere  reputation  of  a  marriage,  which  arises  from 
the  conduct,  or  declarations,  of  the  plaintiff  himself.  In  prose- 
cutions for  bigamy,  a  marriage  in  fact  must  be  proved.  No  in- 
convenience can  happen  by  this  determination ;  but  inconvenience 
might  arise  from  a  contrary  determination,  which  might  rendei 
persons  liable  to  actions  founded  upon  evidence  made  by  the  per- 
sons themselves  who  should  bring  the  action."  And  these  proposi- 
tions are  separated  in  the  report  into  paragraphs,  no  one  paragraph 
containing  more  than  a  single  sentence  ;  showing  that  the  reporter, 
who  supposed  his  readers  would  not  omit  the  preface,  meant  to 
be  understood  as  giving  but  the  heads  of  the  thought  which  fell 
from  the  judges.^    The  report  of  this  case  by  Sir  William  Black- 

^  See  post,  S  408.  »  Morris  v.  Miller,  4  Bur.  2067, 2059. 

'  Ante,  §  440  et  seq.  And  compare  these   obserrations  with 
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stone,  the  author  of  the  Commentaries,  did  not  appear  until 
fourteen  years  after  the  opinion  was  pronounced,  when  his 
two  volumes  of  Reports  were  published  as  posthumous.  The 
reporter's  work,  in  these  volumes,  differs  greatly  in  accuracy  and 
authority,  according  to  the  period  when  it  was  done.  This  par- 
ticular case  is  of  those  noted  by  him,  sitting  in  court,  in  the  ma- 
turity of  his  powers,  after  he  had  written  the  book  which  made 
his  name  immortal.  According  to  his  report,  it  was  "jt>«r  Lord 
Mansfield,  Chief  Justice,  and  tot.  cury  adjudged :  "  In  these 
actions,  there  must  be  proof  of  a  marriage  in  fact,  as  contrasted 
to  cohabitation,  and  reputation  of  marriage  arising  from  thence. 
Perhaps  there  need  not  be  strict  proof  from  the  register,  or  by  a 
person  present;  but  strong  evidence  must  be  had  of  the  fact;  as,  by 
a  person  present  at  the  wedding  dinner,  if  the  register  be  burnt, 
and  the  parson  and  clerk  are  dead.  This  action  is  by  way  of  pun- 
ishment :  therefore  the  court  never  interfere  as  to  the  quantum 
of  damages.  No  proof,  in  such  a  case,  shall  arise  from  the  parties* 
own  act  of  cohabitation.  The  case  of  bigam)'  is  stronger  than 
this.  And  on  an  indictment  for  that  offence,  Dennison,  Justice, 
on  the  Norfolk  circuit  ruled,  that,  though  a  lawful  canonical 
marriage  need  not  be  proved,  yet  a  marriage  in  fact  (whether 
regular  or  not)  must  be  shown.  Except  in  these  two  cases,  I 
know  of  none  where  reputation  is  not  a  good  proof  of  marriage." 
This  report  is,  like  Burrow's,  much  divided  into  paragraphs,  and 
evidently  it  was  not  intended  to  embrace  all  which  the  judges 
said.^    Now,  — 

§  492.  m-drawn  Inferences. — Our  books  present  exceptional 
cases  wherein  the  judges  have  deemed,  that,  by  some  technical 
rule  of  the  common  law,  deducible,  not  from  any  legal  principle, 
but  from  Morris  v.  Miller,  marriage  is  provable,  in  actions  for 
criminal  conversation,  and  in  indictments  for  polygamy,  only  by 
such  direct  testimony  as  could  not  ordinarily  be  obtained,  never 
by  circumstantial  evidence.     But — 

Better  Opinion.  —  For  this  view  there  is  no  just  foundation, 
even  in  adjudication.  All  admit  that  the  marriage  in  fact  may 
be  proved  by  the  registry,  that  the  registry  without  identifying 
the  parties  is  nothing,  and  that  their  identity  may  be  shown  by 

those  by  the  same  jndge,  reported  in  the  Doug.  170 ;  Hemmings  9.  Smith,  4  Dong, 
tike  concise  way,  in  Birt  o.  Barlow,  1    83. 

1  MorrU  v.  MiUer,  1  W.  Bl.  683. 
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circumstantial  evidence.^  If,  then,  the  identity  may  be  thus 
proved,  why  not  the  rest?  Again,  in  Morris  v.  Miller,  the  mar- 
riage itself,  to  be  adequate,  must  have  conformed  to  the  technical 
marriage  act.  But  in  those  of  our  States  wherein  this  relation 
may  be  entered  into  without  formalities,  the  evidence  given  in 
this  case  might  with  more  propriety,  in  principle,  be  accepted 
as  sufficient  to  the  fact,  should  the  jury  infer  it.  And  surely  a 
mere  dictum^  even  from  so  eminent  a  judge  as  Lord  Mansfield, 
should  not,  if  we  had  it,  be  permitted  to  overturn  principles 
fundamental  in  our  jurisprudence,  and  sanctioned  by  the  usages 
of  all  time.  But  we  have  not  even  the  dictum.  And  espe- 
cially if  we  accept  Blackstone's  as  the  better  report  of  what  was 
judicially  said,  and  Burrow's  as  giving  the  better  statement  of  the 
case,  we  have  nothing  here  to  demand  the '  casting  aside  of  our 
reason  and  the  upturning  of  established  legal  doctrine.     And,  — 

American  Statutes  and  Deolalons.  —  By  force  of  statutes  ^  in  some 
of  our  States,  and  judicial  decisions  in  others,  it  is  believed  that 
most  of  the  mistakes  growing  out  of  misunderstandings  of  Morris  v. 
Miller  have  been  coiTCcted ;  and  that  the  foregoing  expositions 
represent  the  nearly  uniform  American  doctrine.' 

§  493.  Forms  of  Circixmstantial  Evidenoe.  —  Of  course  there  can 
be  no  one  formula  required  for  this  evidence.  Whatever  is  ad- 
missible on  general  principles,  and  satisfies  the  jury,  must  suffice.* 
StiU,  — 

Better  Evidence. — Where  it  appears  that  there  is  direct  evidence 
in  the  power  of  the  party,  assuming  the  fact  to  be  as  he  claims, 


1  Ante,  §  479,  480.  shall  produce  either  the  record  of  the 

'  Post,  §  543,  544.  marriage,  or  the  testiiDony  of  some  per- 

*  The  State  v.  Armington,  25  Minn,    son  who  witnessed  the  ceremony."  p.  538. 


29;  Blasint  o.  Blasini,  30  La.  An.  1388 
The  State  v.  Johnson,  12  Minn.  476 
Commonwealth  i;.  Jackson,  11  Bash,  679 
Commonwealth  v.  Holt,  121  Mass.  61 


He  reriewed  this  case  of  Morris  v.  Miller, 
and  such  cases  as  Fenton  v.  Reed,  4 
Johns.  52,  53;  Commonwealth  v.  Little- 
John,  15  Mass.  163 ;  and  People  o.  Hum- 
Davis  v.  Dayis,  1  Abb.  N.  Cas.  140;  Mur-  phrej,  7  Johns.  314.  As  sustaining;  the 
phj  V.  The  State,  60  Ga.  150 ;  Squire  v.  conclusion  to  which  this  learned  tribunal 
The  State,  46  Ind.  459.  In  the  case  of  arriyed,  he  cited  Forney  t;.  Hallacher,  8 
Langtrj  o.  The  Stete,  30  Ala.  536,  this  S.  &R.  159;  Commonwealth  v.  Murtagh, 
question,  as  unaffected  by  statutes,  is  ex-  1  Ashm.  272 ;  Ham's  case,  2  Fairf .  391 ; 
ceedingly  well  considered.  The  indict-  Cayford's  Case,  7  Greenl.  57 ;  The  State 
ment  was  for  polygamy,  and  the  conclu-  v.  Hilton,  3  Rich.  434.  See  also  Brown  v. 
sion  reached  was, "  that,"  in  the  language  The  State,  52  Ala.  338. 
of  Stone,  J.,  "  if  the  proof  of  marriage  ^  And  see  also  Langtry  v.  The  States 
be  full  and  satisfactory,  it  is  not  abso-  80  Ala.  536 ;  Dayii  v.  Davis,  1  Abb.  N^ 
Itttely    necessary  that  the  prosecution    Cas.  140. 
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it  may  not  be  unreasonable  for  the  court  to  require  its  production. 
Thus,  on  a  criminal  trial  for  lascivious  cohabitation,  one  of  the 
defendants  being,  it  was  alleged,  married  to  a  third  person,  there 
having  been  proof  that,  about  twelve  years  before,  such  party  and 
third  person  left  the  house  of  the  witness  declaring  they  were 
going  to  a  clergyman's  two  miles  distant  to  he  married  by  him  ; 
that,  after  an  absence  during  which  a  marriage  might  have  been 
performed,  they  returned  saying  they  were  married  ;  and  that  they 
lived  together  as  husband  and  wife  until  within  a  year,  when  the 
husband  was  committed  to  the  State  prison,  —  the  court  said,  the 
record  of  the  clergyman  should  be  produced,  or  else  the  testimony 
of  witnesses  who  were  present.^  Whether  or  not  this  case 
carries  the  rule  too  far,  it  is  certainly  suggestive. 

III.  Direct  Evidence  oth^r  than  by  the  Record. 

§  494.  Celebrator  as  'WltnesB.  —  It  is  always  competent,  but 
never  legally  necessary,^  to  prove  the  fact  of  a  marriage  by  the 
clergyman  or  other  official  person  by  whom  it  was  solemnized.' 
So  — 

Any  PeiBon  —  who  was  present  may  be  a  witness  to  establish 
the  fact.*    Even  — 

The  Parties  —  to  an  alleged  marriage  may  be  witnesses  for  or 
against  it,  where  there  is  no  incompetency  from  interest,  from  their 
being  parties  to  the  record,  or  the  like.*^  There  are  several  cir- 
cumstances in  which,  by  operation  of  the  general  rules  of  evidence, 
their  testimony  will  be  excluded ;  yet  it  is  not  within  the  purpose 
of  these  volumes  to  discusss  them.^    Indeed,  — 

Compared  with  Record.  —  Proof  by  witnesses  present  has  been 

1  Commonwealth    v.    litUeJohn,    16  *  1  GreenL  £▼.  §  342 ;  AUeo  v.  HaU, 

Mass.  163.  2  Nott  &  McC.  114 ;  The  State  v.  Wilson, 

>  Coleman's  Case,  6  City  H.  Rec.  8.  22  Iowa,  364 ;  Kilbnrn  v.  Mullen,  22  Iowa, 

*  People  V.  Wigham,  1  Wheeler,  Crim.  408 ;  Guardians  of  the  Poor  o.  Nathans, 

Cas.  115;  Brewer  v.  The  SUte,  60  Ala-  2  Brews.  149;  Christy  v.  Clarke,  46  Barb. 

101, 103  ;Bbdv.  Commonwealth,  21  Qrat  620;  Sichel  o.  Lambert,  16  C.  B.  n.  8 

800.  781;  Greenawalt  o.  McEnellej,  4  Norris, 

«  Nixon  V.  Brown,  4  Blackf.  167 ;  The  Pa.  862 ;  Shaak's  Estate,  4  Brews.  806; 

State  V.  Williams,  20  Iowa,  98 ;  Patter-  Wottrich  ».  Freeman,  71  N.  Y.  601. 

sonv.  Gaines,  6  How.  U.  S.  660,  689;  «  Rose  o.  Niles,  1  Abb.  Adm.  411; 

Bruce  v.  Burke,  2  Add.  Ec.  471,  2  Eng.  Scherpf  o.  Szadeczkj,   4  £.  D.  Smith, 

Eg.  381,  388;  St.  Devereux  v.  Much  Dew  110 ;  Poultney  v,  FairhaTen,  Brayt.  186; 

Church,  Bur.  Set.  Cas.  606, 1  W.  BI.  867 ;  Beg.  v.  Madden,  14  U.  C.  Q-  B.  688 ;  The 

The  State  v.  Bobbins,  6  Ire.  28;  The  Stete  v.  Brown,  28  La*  An.  270;  The 

State  V.  Clark,  64  N.  H.  466.  fitate  ».  Bowe»  61  Mahie,  171 ;   Peat's 
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deemed  better  than  bj  record.^  Yet  in  law  either  will  suffice  in 
any  case. 

§  495.  Offloial  Character  of  Celebrator.  — If  the  officiating  person 
is  a  witness,  he  may  testify  to  his  own  official  qualifications.' 
Nor  need  he,  to  render  the  marriage  good,  be  a  clergyman  or 
magistrate,  as  the  case  maybe,  dejure;  if  he  is  such  de  facto^ 
that  is  enough ;  and  perhaps,  also,  if  he  is  a  mere  usurper.^  Hence, 
and  equally  likewise  for  other  reasons,  it  is  not  necessary  to  pro- 
duce his  commission,  or  any  record  or  other  like  evidence  of  his  au- 
thority ;  the  usual  proof  being,  that  he  was  in  the  habit  of  acting, 
or  had  acted,  in  this  capacity.^  Must  an  acting  in  more  than  the 
one  instance  in  controversy  be  shown  ?  It  is  believed  not,  to  con- 
stitute a  'prima  fade  case  ;  because  the  law,  presuming  innocence, 
will  therefore  presume  that  the  person  solemnizing  under  claim  of 
authority  had  it  in  fact,  since  otherwise  he  would  expose  himself 
to  legal  penalties ;  ®  because,  also,  where  a  purpose  of  present 
marriage  appears,  every  legal  intendment  is  in  favor  of  the  valid- 
ity of  what  is  done ;  ^  and  because,  where  the  proof  is  offered 
against  one  of  the  parties  to  the  ceremony,  such  party's  own 
admission  of  the  official  character  is  impliedly  and  of  necessity 
included  in  such  proof.®    And  — 

§  496.  Contiiiued.  —  The  doctrine  that  the  one  instance  will 
suffice  is  not  without  authority,^  though  it  has  happened,  in  most 
of  the  cases,  that  there  has  been  some  accompanying  badge  of 
office ;  as,  that  the  person  officiating  was  habited  as  a  priest ;  ^^ 
or  that  he  officiated  in  the  religious  services  of  assembled  wor- 

Case,  2  Lewin,  111;  The  State  v.  Brown,  Winklej,  14  N.  H.  480;  Damon's  Caae, 
67  N.  C.  470;  MiUs  o.  United  Stetes,  1  6  Greenl.  148;  Legeyt  v.  O'Brien.  Mil- 
Pin.  78.  ward,  826 ;  Ooshen  v.  Stonington,  4  Conn. 

1  Commonwealth  o.  Norcross,  0  Mass.  209;  The  State  v.  Abbey,  20  Vt  60. 
492 ;   Warner  o.  Commonwealth,  2  Ya.         *  Ante,  §  460,  461. 
Cas.  06.  7  Ante,  §  467. 

*  Bird  o.  Commonwealth,  21  Grat.  800 ;  *  Warner  o.  Commonwealth,  2  Va. 
The  State  t;.  McNally,  84  Maine,  210.  Cas.  06. 

'  For  more  of  this  distinction,  see  1  *  The  State  v.   Rood,  12   Vt.    806; 

Bishop  Crim  Law,  §  464.  Goshen  v.  Stonington,  4  Conn.  200;  The 

4  The  Lord  Chancellor  and  Lord  Cot-  State  v.  Winkley,  14  N.  H.  480,  406; 

tenham  in  Reg.  v.  Millis,  10  CI.  &  F.  634,  Murphy  v.  The  State,  60  Ga.  160.    See 

861,  006 ;  Hawke  u.  Corri,  2  Hag.  Con.  Verholf  o.  Van  Houwenlengen,  21  Iowa, 

280,  283.    See  Dormer   v.  Williams,  1  429. 

Curt.  £c.  870,  6  Eng.  £c.  606.  ^o  Rex  v.  Brampton,  10  East,  282,  201 ; 

*  1  Bishop  Crim.  Proced.  §  1130;  The  Fielding's  Case,  14  Howell  St.  Tr.  1327; 
State  r.  Bobbins,  6  L«.  23 ;  Warner  v.  Patterson  v.  Gaines,  6  How.  U.  8.  660  * 
Commonwealth,  2  Va.  Cas.  06 ;  The  Stete  The  State  o.  Rood,  12  Vt.  396. 

9.  Kean,  10  N.  H.  847;  The  State  v. 
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shippers.*  On  the  other  hand,  where,  in  a  criminal  case  for 
adultery,  the  witness  to  the  ceremony  could  not  tell  by  whom  it 
was  performed,  and  he  gave  no  description  of  the  person  indi- 
cating official  character,  this  was  adjudged  insufficient  though 
cohabitation  followed.^  Perhaps  the  tendency  of  the  authorities 
may  be  to  require  something  beyond  the  mere  ceremony  to  show 
the  authority.^  But  it  will  be  difficult  to  sustain  this  distinction. 
If  we  assume  that,  where  a  person  unknown  to  the  witness, 
habited  like  a  priest^  performs  the  ceremony,  no  further  evidence 
of  his  being  such  is  required,  it  seems  necessarily  to  follow,  that, 
if  one  professing  to  be  a  justice  of  the  peace  or  a  Protestant  dis- 
senting minister  performs  the  ceremony,  in  the  proper  apparel  of 
such  minister  or  justice,  he  must  likewise  be  presumed  to  have 
authority,  though  the  apparel  is  not  distinguishable  from  what  is 
commonly  worn  in  the  community.  Should  the  law  presume,  that 
a  person  would  usurp  an  office  to  perform  the  ceremony  through 
fraud,  it  might  also  and  as  well  presume  that  he  would,  when 
essential  to  the  object,  tie  on  a  ribbon,  or  put  on  a  gown.  The 
reader  will  observe,  that  what  is  here  said  relates  to  the  law  of 
those  States  in  which  a  formal  solemnization  is  essential.  If,  in 
the  other  States,  a  formal  solemnization  is  shown,  it  is  plainly 
immaterial  whether  the  person  officiating  had  authority  or  not. 
And  in  the  former  class  of  States,  some  of  the  statutes  expressly 
make  it  sufficient  that  the  person  officiating  was  believed  by  the 
parties  to  have  authority. 

§  496  a.  Form  of  Ceremony.  —  The  form  of  the  ceremony  need 
not  be  shown  in  detail.  If  it  appeared  to  be  what  is  common  with 
the  class  of  persons  officiating,  its  adequacy  will  be  presumed.^ 


IV.    The  Confessions  and  Admissions  of  the  Party. 

§  497.   Admissible.  —  Obviously  no  witness,  certainly  no  non- 
professional one,  can  bettor  know  whether  or  not  a  fact  of  mar- 


1  People  V.  Calder,  80  Mich.  S5. 

^  The  State  v,  Hodgskins,  10  Maine, 
166. 

*  A  Delaware  case  holds,  that,  in  a 
widow's  action  to  recover  the  one-third  of 
the  personal  property  of  an  alleged  hus- 
band deceased,  the  authority  of  the  min- 
ister who  solemnized  their  marriage  can- 
not be  proved  by  reputation.    But  it  is 
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sufficient  to  show,  that  a  Methodist  church 
to  which  he  was  sent  by  the  conference 
received  him  as  a  regularly  ordained  min- 
ister, that  he  officiated  to  this  church,  ad- 
ministering the  sacraments,  two  years; 
and  that  he  then  went  to  another  circuit. 
Pettyjohn  v,  Pettyjohn,  1  Houston,  332. 

«  Flemmg  p.  People,  27  N.  Y.  829; 
People  V.  Calder,  30  Mich.  86. 
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liage  has  taken  place  between  parties,  than  themselves.  Therefore 
a  party's  deliberate  admission  or  confession  of  such  fact,  tr^n- 
upiring  either  at  home  or  in  a  foreign  country,  is  competent  evi- 
dence against  him.^  There  is  some  apparent  and,  it  may  be,  real 
authority  ^  adverse  to  this,  in  criminal  cases  for  polygamy  ;  and, 
indeed,  there  may  be  States,  as  we  shall  presently  see,  where  the 
law  is  the  other  way. 

§  498.    The  Doctrine  further  explained :  — 

In  Crlm.  Con. —  (MorxlB  ▼.  Mmer,  again).  —  In  the  civil  action  of 

Morris  v.  Miller  for  criminal  conversation,  the  judges,  we  saw, 
deemed  the  confessions  of  the  defendant,  who  was  not  a  party  to 
the  marriage,  or  present  at  it,  and  who  knew  nothing  about  it, 
inconclusive.^  No  report  of  the  case  explains  whether  or  not 
they  thought  them  admissible,  for  what  they  were  worth,  in  con- 
nection with  other  evidence.  The  Pennsylvania  court,  in  a  like 
case,  admitted  the  confessions,  njot  regarding  Morris  v.  Miller  in 
the  way,  and  said :  "  That  case,  for  every  thing  decided  in  it,  is 
good  authority  ;  for  nothing  is  more  certain  than  that,  to  support 
an  action  for  criminal  conversation,  there  must  have  been  an 
actual  marriage."*  In  principle,  the  confession  ought  to  be 
received  in  these  cases  ;  but  it  should  have  only  such  weight  as, 
considering  it  conies  fi-om  one  who  may  not  know  the  fact  of 
which  he  speaks,  it  is  entitled  to  in  just  reason.  So  also  should 
be  interpreted,  it  is  believed,  the  adjudged  law.     Two  years  after 


^  Reg.  V.  Simmonsto,  1  Car.  &  E.  164 ; 
Reg.  t;.  Upton,  1  Car.  &  E.  165  note ; 
Duchess  of  Eingston's  Case,  20  Howell  St. 
Tr.  365 ;  Patterson  i;.  Gaines,  6  How.  U.  S. 
650;  Truman's  Case,  1  East,  P.  C.  470; 
Cayford's  Case,  7  GreenL  67 ;  Ham's  Case, 
2  Fairf .  391 ;  The  State  t;.  Hilton,  3  Rich. 
434 ;  The  State  o.  Britton,  4  McCord,  256 ; 
Warner  v.  Commonwealth,  2  Va.  Cas.  95 ; 
Norwood's  Case,  1  East,  P.  C.  337,  470; 
Commonwealth  v,  Murtagh,  1  Ashm.  272 ; 
Rag.  V.  Newton,  2  Moody  &  R.  503;  Fom- 
shill  V.  Murray,  1  Bland,  472,  479; 
Wooda  V.  Woods,  2  Curt.  Ec.  516,  7  Eng. 
Ec.  181, 183 ;  HUl  v.  Hill,  8  Casey,  Pa.  51 1 ; 
The  Stater.  Libby,44  Maine,  469;  The 
State  V.  McDonald,  25  Misso.  176 ;  Fuller 
•.Fuller,  17  Cal.  605;  Cameron  v.  The 
State,  14  Ala.  546 ;  ^om^  v,  Hallacher, 
8  S.  &  R.  159 ;  Wolrerton  v.  The  State, 
16  Ohio,  173 ;  The  State  v.  Seals,  16  Ind. 


352 ;  Cook  v.  The  State,  11  6a.  53 ;  Mur- 
phy V.  The  State,  50  Ga.  150, 151 ;  Squire 
V.  The  State,  46  Ind.  459 ;  Davis  v.  Dayis, 
1  Abb.  N.  Cas.  140 ;  Reg.  v.  Creamer,  10  L. 
Canada,  404 ;  Stanglein  v.  The  State,  17 
Ohio  State,  453 ;  The  State  v.  Medbury,  8 
R.  I.  543 ;  People  w.  Humphrey,  7  Johns. 
314 ;  WilUams  v.  The  State,  54  Ala.  131 ; 
Commonwealth  V.  Jackson,  11  Bush,  679; 
Oneale  v.  Commonwealth,  17  Grat.  582. 
And  see  Eenyon  v,  Ashbridge,  11  Casey, 
Pa.  157. 

2  Reg.  V.  Flaherty,  2  Car.  &  E.  782 ; 
People  V.  Lambert,.  5  Mich.  349 ;  The 
State  V.  Timmens,  4  Minn.  325.  And  see 
post,  §  499.  See  also  Gaines  v,  Relf ,  12 
How.  U.  S.  472. 

«  Ante,  §  490,  491. 

*  Forney  v.  Hallacher,  8  S.  &  B.  159, 
160  opinion  by  Gibson,  C.  J. 
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Morris  V.  Miller  was  decided  in  the  King's  Bench,  the  same  tri« 
bunal  explained  it,  as  to  this  question,  in  the  following  language : 
^'  To  be  sui*e,  a  defendant's  saying  in  jest,  or  in  loose  rambling 
talk,  that  he  had  laid  with  the  plaintiff's  wife,  would  not  be  suf- 
ficient alone  to  convict  him  in  that  action ;  but,  if  it  were  proved 
that  the  defendant  had  seriously  or  solemnly  recognized  that  he 
knew  the  woman  he  had  laid  with  was  the  plaintiff's  wife,  we 
think  it  would  be  evidence  proper  to  be  left  to  a  jury,  without 
proving  the  marriage."  ^ 

§  499.  Adverse  Declflions  —  (in  Criminal  Causes).  —  In  Massa- 
chusetts^ (before  a  statute  had  corrected  the  eiTor),  in  Connecti- 
cut,' in  New  York,*  in  Michigan,*  and  in  Minnesota,^  the  prisoner's 
coi^fessions  have  been  adjudged  either  inadmissible  or  insufficient 
to  prove  the  fact  of  marriage  in  indictments.  But,  said  Parker, 
J.,  in  New  York:  ^^ It  has  not  been  decided  in  this  State  that 
confessions  of  the  marriage  are  not  admissible,  but  that  they  are 
insufficient  to  prove  the  fact.  I  do  not  see  upon  what  principle 
they  can  be  excluded ;  and,  though  insufficient  of  themselves  to 
prove  marriage,  even  when  aided  by  proof  of  cohabitation  and 
reputation,  yet  they  may  be  important  evidence,  and  I  think  they 
are  in  all  cases  competent."  Accordingly,  in  the  case  then  in 
contemplation,  the  confessions  were  admitted ;  but  the  verdict, 
rendered  against  the  prisoner,  was  set  aside  because  their  weight 
in  evidence  was  too  slight,  though  there  was  proof  also  of  matri- 
monial cohabitation  and  reputation.^ 

§  500.  The  Weight  —  to  be  given  a  confession  must  depend  on 
its  particular  nature  and  the  special  circumstances.  It  may  be 
worthy  of  little  or  no  regard ;  or,  if  serious,  and  uttered  with 
evident  knowledge,  it  may  itself  be  sufficient.^  If  "  made  with- 
out consideration  of  the  consequences,  and  palpably  for  other 
purposes,"  confessions  of  this  sort  "  are,"  observes  East,  "  scarcely 

I  Bigg  V.  Cnrgenven,  2  Wils.  895.  399.         *  The  State  v.  Roswell,  6  Conn.  446. 
See  also  Fomshill  v.  Murray,  1  Bland.         *  People  v,  Humphrey,  7  Johns.  314 ; 

479,  482 ;  Warner  v.  Commonwealth,  2  Steers's  Case,  2  City  H.  Rec  111. 
Va.   Cas.  95.    And  see,  in  general,  of         *  People  v.  Lambert,  5  Mich.  349. 
proving  the  marriage  in  these  cases,  Birt         *  The  State  v,  Timmens,  4  Minn.  825. 
v.  Barlow,  1  Doug.   171 ;  Hemmings  o.         ^  Gkihagan  v.  People,  1  Parker,  C.  C. 

Smith,  4  Doug.  33 ;  Catherwood  v.  Cas-  878.    And  see  Coleman's  Case,  6  City  H. 

Ion,  Car.  &  M.  431, 13  Law  J.  n.  s.  Exch.  Rec.  3 ;  Phelan's  Case,  6  City  H.  Rec.  91. 
334.  '  Commonwealth  v.  Murtagh,  1  Ashm. 

>  Commonwealth  v.  Moffat,  2  Dane  272,  275;   Wolrerton  v.  The   State,  16 

Abr.  296 ;  Commonwealth  v.  Littlejohn  Ohio,  173;  Reg.  v.  Flaherty,  2  Car.  &  K. 

15  Mass.  168.  788. 
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deserving  of  that  name  in  the  sense  in  which  acknowledgments 
are  received  as  evidence ;  more  especially  if  made  [in  a  case  of 
polygamy]  before  the  second  marriage,  or  upon  occasions  when 
in  truth  they  cannot  be  said  to  be  to  the  party's  own  prejudice, 
nor  so  conceived  by  him  at  the  time."  ^ 

§  501.  Further  Reasons  for  and  against  —  (Weight).  —  Said 
Daggett,  J.,  delivering  the  opinion  of  the  majority  of  the  Con- 
necticut court,  rejecting  the  confessions:  "The  cohabitation  of 
persons  as  husband  and  wife  without  any  marriage  is  too  fi^equent 
to  need  comment ;  and  confessions  of  marriage  in  all  such  cases, 
whether  a  marriage  in  fact  has  taken  place  or  not,  may  be  ex- 
pected, to  justify  the  conduct  and  screen  the  offenders  from 
censure  and  punishment.  Unlike  confessions  of  facts  in  ordinary 
cases,  made  against  one's  interest,  these  are  not  unfrequently 
prompted  from  the  most  selfish  motives.  Besides,  a  man  ot 
woman  may  verily  suppose  a  marriage  to  have  been  consum- 
mated, when  no  lawful  marriage  ever  took  place.  Ignorance  of 
the  law  on  this  subject  may  be  presumed  in  many  cases,  and  con- 
fessions of  a  marriage  made  without  a  knowledge  of  the  requisites 
to  constitute  it  such,"  ^  &c.,  —  observations  showing  how  impor- 
tant it  is  to  scrutinize  the  confessions ;  but  not,  it  is  submitted, 
justifying  their  exclusion.  "  It  is  true,"  said  Birchard,  C.  J.,  in 
the  Ohio  court,  "  that  confessions  of  marriage  may  be  made  by 
persons  living  in  a  state  of  fornication,  with  a  view  to  secure  the 
offenders  from  public  censure,  and  thus  make  a  case  unlike  the 
ordinary  cases  of  confession  against  one's  interest.  This,  in  our 
opinion,"  he  added,  "  furnishes  no  reason  for  rejecting  the  evi- 
dence as  incompetent.  It  shows  rather  that  the  confession  thus 
made  should  not  be  relied  on,  and  held  by  the  jury,  when  unsup- 
ported, sufficient  to  work  a  conviction.  In  such  a  case,  and  in- 
deed in  all  cases  where  the  confession  of  a  party  is  given  in 
evidence,  its  force  must  depend  upon  the  circumstances  under 
which  it  is  made."^  As  to  the  confessing  party's  possible  igno- 
rance of  the  marriage  law,  this  objection,  if  valid,  would  exclude 
equally  the  testimony  of  non-professional  witnesses  who  were 
present  at  the  nuptials.     But  by  all  opinions  their  evidence  is 

1  1  East  P.  C.  471 ;  Reg.  v.  Newton,  2  461.  And  tee  West  v.  The  State,  1  Wis. 
Moody  &  B.  60a  209. 

<  The  State  v.  Boswell,  0  Conn.  448,         ^  Wolyerton  v.  The  Sute,  10  Ohio, 

173, 177, 
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admissible.  Still,  if  the  confession  is  only  of  the  marriage  in 
general  terms,  this  consideration  may  properly  be  of  weight  with 
the  jury.^ 

§  502.  Token  aooompanying  ConfesBion.  —  A  confession  may  be  of 
special  weight  from  being  accompanied  by  some  visible  token. 
So  it  was  where,  on  an  indictment  for  polygamy,  it  appeared  that 
the  prisoner  backed  his  assertion  of  the  prior  marriage  by  pro- 
ducing to  the  witness  a  copy  of  a  proceeding  against  him  in  a 
Scotch  court,  the  alleged  first  marriage  having  been  in  Scotland, 
for  having  improperly  contracted  it,  while  yet  it  was  good  by  the 
Scotch  law.2 

In  ConcioBion  —  of  the  chapter,  to  borrow  the  language  of  a 
learned  New  Jersey  judge,  '*  the  rules  of  evidence  depend  upon 
the  nature  of  the  case  and  the  facts  which  are  to  be  proved ;  and 
the  principles  to  be  observed  in  admitting  or  rejecting  testimony 
must,  in  some  measure,  be  accommodated  to  the  particular  cir- 
cumstances which  are  in  issue,  taking  care,  however,  to  adhere,  as 
far  as  possible,  to  general  rules  of  law."  ^ 

1  See  Reg.  v,  Simmonsto,  1  Car.  &  E.  *  Kinsey  C.  J.,  in  Peppinger  v.  Low,  1 
164.  HalBt  384. 

«  Truman's  Case,  1  East,  P.  C.  470. 
And  see  The  State  v,  Libby,  44  Maine,  460. 

402 


CBAV.  XXVUI.]      COHABITATION  ILLICIT  AT  BEGINNING.       §  504 


CHAPTER  XXVIII. 

THX  PROOFS  WHBBE  THB  COHABITATION  WAS  OB  SBBMBD  TO 

BB  ILLICIT  IN  ITS.  BEGINNING. 

§  503.  Diversities.  —  The  discussions  of  this  chapter  will  present 
to  the  mental  view  considerable  diversities  of  fact  and  of  law, 
with  consequent  varying  conclusions..  They  will  disclose  also 
the  fall  average  of  judicial  discord.     Thus,  — 

Different  Illicit  Beginnings.  —  In  reason,  if  the  commencement  of 
a  cohabitation  was  illicit,  and  it  is  to  be  inferred  from  circum- 
stances whether  or  not  a  valid  marriage  was  afterward  celebrated, 
different  considerations  arise  from  those  which  attend  a  case  in 
which  plainly  the  marriage  took  place,  if  at  all,  when  the  cohabita- 
tion began.  Then,  to  look  more  minutely  into  differing  facts, 
there  are  diversities  of  result  derivable  from  the  diverse  circum- 
stances in  which  an  illicit  cohabitation  originated.  If  the  parties 
were  ignorant  of  any  impediment,  and  entered  into  a  formal  mar- 
riage, yet  in  truth  there  was  what  rendered  it  null,  —  if  there 
was  no  impediment,  yet  they  chose  to  indulge  in  an  unlawful 
commerce  under  the  cloak  of  assumed  matrimony,  —  if  they 
meant  a  notoriously  open  and  acknowledged  meretricious  relation, 
—  if  there  was  an  impediment  known  to  themselves,  yet  they 
really  desired  matrimony,  and  sought  the  removal  of  the  impedi- 
ment, —  in  these  several  cases,  the  question,  whether,  after  the 
obstruction  is  gone,  a  marriage  shall  be  presumed  to  have  been 
had,  will  differ,  and  will  depend  much  upon  the  special  facts. 
Again,  — 

§  504.  Diverse  Marriage  Laws.  —  The  question  is  not  the  same 
in  localities  where  formalities  are  required  to  render  maiTiage 
valid,  as  in  those  where  it  is  constituted  by  any  mere  formal  or 
informal  present  consent.  This  is  a  consideration  pervading  the 
entire  law  of  the  evidence  of  marriage.  In  the  words  of  Hubback : 
"  All  evidence  must  vary  with  the  nature  of  the  fact  to  be  proved  ; 
and  the  fact  under  discussion  changes  with  the  formalities  which 
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by  the  la^Y  of  the  time  and  country  were  required  in  the  construc- 
tion of  marriage  ;  and  the  proof  is  further  affected  by  the  gi-eater 
or  less  tendency  of  the  attendant  formalities  to  generate  and  pre- 
serve evidence  of  the  transaction.  For  these  reasons  the  evidence 
of  an  English  marriage  wliich  took  place  before  Lord  Hardwicke's 
act  differs  from  that  of  one  of  a  subsequent  date.  The  possibility 
of  the  former  having  been  contracted  in  a  manner  which  should 
leave  no  written,  and  even  no  extrinsic  oral  evidence  of  the  fact, 
makes  it  reasonable  to  allow  its  establishment  by  slighter  cir- 
cumstances than  will  be  requisite  to  prove  a  more  recent  marriage, 
of  which  the  mode  of  celebration  in  all  probability  created  evi- 
dence of  a  higher  character."  ^  These  considerations  relate  chiefly 
to  the  ordinary  suflSciency  of  the  evidence,  rather  than  to  the 
I)roofs  admissible  ;  ^  for,  in  general,  marriage  may  be  primd  facie 
shown  by  the  same  evidence  under  all  the  varying  modes  of 
solemnization.  Therefor^,  in  the  foregoing  chapters,  little  was 
said  of  the  differences  here  pointed  out.  Of  slight  consequence 
in  the  other  connections,  they  are  of  the  highest  importance  in 
this. 

§  505.  Condition  of  the  Adjudications.  —  Palpably  true  as  the 
foregoing  considerations  and  distinctions  are,  they  have  seldom 
been  in  the  minds  of  judges  passing  on  the  questions  to  be  dis- 
cussed in  this  chapter.  We  shall,  therefore,  be  obliged  to  feel 
our  way  here,  as  through  a  maze  ;  and,  if  the  writer  ventures 
upon  a  suggestion  now  and  then,  he  can  only  hope  that  it  may 
receive  the  approbation  of  the  courts  ;  whether  it  will,  or  not,  he 
cannot  state,  otherwise  than  by  saying  that  so  ought  to  be  the  de- 
cided law.  Such  was  the  statement  made  when  these  discussions 
originally  appeared  in  the  fourth  edition  of  the  present  work. 
Since  then,  various  cases  have  been  adjudged  both  in  England 
and  this  country,  embodying  more  enlightened  judicial  views. 

§  505  a.  Propositions  and  Distinctions.  —  The  following  are  lead- 
ing distinctions  and  propositions,  which  have  either  been  ex- 
pressly adopted  by  the  courts  of  late,  or  which  are  so  nearly 
axiomatic  as  to  render  judicial  recognition  of  them  reasonably 
sure :  — 

First.   If  by  the  law  of  the  place  where  parties  dwell,  a  mere 

1  Hubback  on  Succession,  237.    And    Eng.  Ec.  26, 29;  Northfleld  o.  PlTmoutb. 
Steadman  o.  PoweU,  1  Add.  Ec  68,  2    20  Vt  682. 

>  Hubback  on  Succetaion,  288. 
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present  mutual  consent  constitutes  valid  marriage,  then,  if  they 
are  living  together  in  a  connection  which  both  desire  should  be 
matrimonial,^  but  an  impediment  renders  the  mariiage  void, 
valid  marriage  will  instantly  arise  on  the  removal  of  the  im- 
pediment while  the  mutual  wish  for  marriage  continues.  It  is 
immaterial  to  this  result  whether  the  impediment  was  known  to 
the  parties  or  not.  Nor  is  this  a  mere  rule  of  evidence  ;  the  law 
makes  them  husband  and  wife.  The  decisions  directly  to  this 
proposition  are  not  all  thus  distinct,  but  the  legal  reasons  are.^ 

Secondly.  If,  at  the  place  where  the  parties  dwell,  the  law 
requires  formalities  to  make  a  marriage  valid,  stilU  ifi  in  the  cir- 
cumstance just  put,  they  pass  through  or  temporarily  abide  in  a 
place  where  it  does  not,  after  the  impediment  is  removed,  they 
become  thereby  everywhere  husband  and  wife.  There  are  prob- 
ably no  adjudications  covering  this  proposition,  but  it  rests  in 
abundantly  established  legal  reason.^ 

Thirdly.  If  the  law  of  the  place  requires  formalities  to  make  a 
marriage  good,  then,  if  the  cohabiting  parties  desire  marriage, 
and  know  of  the  impediment,  they  may  be  presumed  to  have 
taken  the  formal  steps  at  a  reasonably  convenient  time  after 
learning  that  the  obstacle  was  removed.*  But,  in  the  absence  of 
such  knowledge,  the  steps  cannot  be  presumed.  This  proposition 
extends  to  the  ordinary  issues,  but  not  to  change  the  rule  as  to  a 
''  fact  of  marriage."  It  rests  more  in  legal  reason  than  in  any 
distinct  line  of  adjudication. 

Fourthly.  In  various  other  circumstances,  where  the  law  re- 
quires formalities  to  render  the  marriage  good,  if  the  impediment 
is  shown  to  have  existed  when  the  cohabitation  was  entered 
upon,  a  marriage  will  not  be  presumed.  To  prove  it,  the  party 
must  show  a  fact  of  marriage  transpiring  after  the  impediment 
was  removed.*    Thus,  — 


1  Post,  §  507  a. 

s  Ante,  §  13, 162, 103  a,  218,  229,  279 ; 
post,  §  607  6;  and  rarions  other  places; 
De  Thoren  v.  Attorney-General,  1  Ap. 
Cas.  686;  De  Thoren  v.  Wall,  3  Scotch 
Soss.  Cas.  4th  ser.  H.  L.  28 ;  The  State  r. 
Worthingham,  23  Minn.  628 ;  Blanchard 
V.  Lambert,  43  Iowa,  228.  But  see  Hunt's 
Appeal,  6  Norris,  Pa.  294.  And  see  Ad- 
ams V,  Adams,  57  Missis.  267. 

•  Ante,  §  360-^9. 


*  See  observations  of  Lord  Cranworth 
post,  §  507  a.    And  see  post,  §  609. 

«  WUliams  V,  Williams,  46  Wis.  464 ; 
Williams  ».  The  State,  44  Ala.  24 ;  The 
State  V.  Whaley,  10  S.  C.  600;  Cargile  r. 
Wood,  63  Misso.  601 ;  Foster  v.  Hawley, 
8  Hun,  68 ;  Barnum  v.  Bamum,  42  Md. 
251 ;  Goldbeck  v.  Goldbeck,  3  C.  E.  Green, 
42 ;  Decker  v.  Morton,  1  Redf .  477 ;  Phys- 
ick's  Estate,  2  Brews.  179 ;  Jones  v.  Jones^ 
45  Md.  144 ;  Hunt's  Appeal,  5  Norris,  Pa. 
294. 
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§  506.  nilclt  Connection  voluntarily  chosen  —  (illicit  Beginning). 
' — If  parties  come  together,  intending  and  choosing  an  illicit  com- 
merce, there  being  no  impediment  to  marriage,  it  cannot  be  pre- 
sumed without  reasons,  whatever  the  law  under  which  they  live, 
that  they  have  altered  their  choice.  For  a  condition  of  things 
once  shown  is  presumed  to  continue.^  Audit  can  make  no  differ- 
ence in  this  that  an  impediment  to  marriage,  existing  when  the 
cohabitation  began,  was  afterward  removed.  From  this  plain 
proposition,  the  too  general  one  has  been  by  some  deduced,  that 
cohabitation  illicit  in  its  commencement  is  presumed  to  continue 
so.  While  it  is  true  in  some  circumstances,  it  admits  of  and  re- 
quires very  numerous  qualifications  and  exceptions.  Certainly 
it  is  not  a  rule  of  the  law.^     To  illustrate,  — 

§  507.  Lapsiey  v.  Grierson.  —  In  a  case  decided  by  the  House 
of  Lords  under  the  Scotch  law,  which  requires  no  formal  celebra- 
tion to  constitute  valid  marriage,  the  facts  were,  that  a  married 
woman  whose  husband  had  gone  abroad  cohabited  with  another 
man  without  any  knowledge  of  the  husband's  death,  or  any  reason 
to  suppose  it  had  occurred,  and  had  children  by  this  cohabitation, 
some  born  before  and  others  after  the  husband  died.  Thereupon 
all  the  children  were  adjudged  to  be  illegitimate,  no  valid  mar- 
riage being  presumed  at  any  time.  Said  Lord  Brougham :  "  If 
the  death  of  William  Paul  [the  absent  first  husband]  was  believed 
bona  fide  before  the  cohabitation,  then  the  fact  being  contrary  to 
their  belief,  the  belief  being  groundless,  but  the  cohabitation  pro- 
ceeding on  that  belief,  if  afterwards  William  Paul  died,  and  the 
cohabitation  continued,  I  might  have  had  some  difficulty  in  say- 
ing that  this  cohabitation,  which  was  in  fact  illegal,  but  was 
founded  on  the  bona  fide  belief  of  the  death  of  the  first  husband, 
and  of  the  character  of  man  and  wife  being  lawfully  assumed  by 
these  parties,  did  not  become  licit  by  the  death  of  Paul.  But 
when  I  come  to  look  into  the  facts  of  the  case,  I  do  not  think  I 
am  at  all  called  on  to  consider  that  question."  Lord  Campbell : 
*'  That,  no  doubt,  is  a  very  important  question,  but  it  does  not 
arise  here  ;  for  it  is  clear  to  me  that  here  neither  of  the  parents  did 

1  Eames  v.  Eames,  41  N.  H.  177,  not  a  v.  Bond,  cited  2  Lee,  86,  45,  6  Eng.  Ec. 

marriage  case.  28 ;  Taylor  v,  Taylor,  2  Lee,  274,  6  Eng. 

s  Post,  §  607  a ;  De  Thoren  v.  Attorney-  Ec.  124 ;  Maxwell  v.  Maxwell,  Milward, 

General,  1  Ap.  Cas.  686,  690;  The  SUte  290;  In  re  Taylor,  0  Paige,  611,  615; 

r.  Worthingbain,  23  Minn.  528 ;  Conning-  Hyde  v.  Hyde,  3  Brad.  509 ;  Ferrie  v.  The 

hams  V.  Cunninghams,  2  Dow,  482 ;  Bond  Public  Administrator,  4  Brad.  28. 
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entertain  that  belief.  There  was  mala  fides  from  the  beginning 
to  the  end  of  the  proceeding."  ^  We  shall  see  that  the  "  import- 
ant question,"  thus  suggested,  has  since  been  decided  in  the  just 
way  intimated.^ 

§  507  a.  CampbeU  ▼.  CampbeU.  — In  the  later  case  of  Campbell 
v.  Campbell,  before  the  House  of  Lords  from  Scotland,  it  appeared 
that  a  Scotchman  eloped,  in  England,  with  another  man's  wife. 
From  first  to  last  he  treated  her  as  his  wife,  and  she  was  received 
by  his  friends  and  believed  by  them  to  be  such.  Soon  after  the 
elopement  her  husband  died.  And,  after  this  event,  the  parties 
cohabited  in  Scotland  for  thirteen  years,  until  the  man  died,  they 
during  all  this  time  holding  themselves  out  and  being  reputed  as 
married  persons.  And  it  was  adjudged  that  here  was  sufficient 
from  which  a  marriage,  entered  into  after  the  death  of  the  woman's 
husband,  might  as  a  fact  be  inferred.  Lord  Cranworth  deemed 
that  the  question  was,  not  of  law,  but  of  fact.  •'  The  law,"  he 
said,  "  permits  them  to  create  that  relation  between  themselves, 
and  whether  they  have  done  so  must  be  decided  like  any  other  ques- 
tion of  fact.  The  circumstance  that  they  represented  themselves 
to  be  man  and  wife,  when  they  knew  they  were  not  so,  may  rea- 
sonably be  taken  into  account  in  estimating  their  subsequent  con- 
duct. It  may  neutralize  the  effect  which  would  otherwise  have 
been  properly  given  to  their  subsequent  cohabitation,  that  is,  it 
may  do  so  as  matter  of  fact ;  I  cannot  think  it  must  do  so  as  mat- 
ter of  law ;  and,  if  that  be  so,  then  all  which  any  tribunal  can  do 
which  has  to  deal  with  such  a  question  is,  to  look  to  aU  the  cir- 
cumstances of  the  case,  and  consider  whether  they  do,  or  do  not, 
lead  to  the  conclusion  that  the  parties  did  contract  marriage  at 
some  time  after  it  was  possible  for  them  to  marry,"  ^  He  deemed 
the  facts  to  show  a  desire  for  matrimony.*  "  It  is  hard,  therefore, 
to  believe  that,  having  had  for  above  twenty-two  years  the  daily 
opportunity  of  giving  her  the  status  which,  even  when  she  did  not 
rightfully  enjoy  it,  he  was  anxious  to  have  it  believed  that  she 
had  acquired,  he  should  not  have  profited  by  the  law  which  put 
it  in  his  power  to  confer  it  upon  her,"  —  observations  which  would 
have  been  equally  applicable  had  the  cohabitation  taken  place  in 

1  Lapsley  v,  Grierson,  1 H.  L.  Cas.  408,         '  De  Thoren  v.  Attomej-General,  1 
606.  See  also  Cram  v,  Bumham,  6  Greenl.    Ap.  Cas.  686. 
213.  *  And  8ee  ante,  §  606. 

*  Ante,  §  606  a,  Ist  prop. 
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England,  where  formal  solemnization  is  essential.  "  There  is  no 
foundation,"  said  Lord  Westbury,  "  for  the  argument  that  the 
matrimonial  consent  must  of  necessity  be  referred  to  the  com- 
mencement of  the  cohabitation,  nor  any  warrant  for  the  appel- 
lant's ingenious  argument  that,  as  the  consent  interchanged  must 
be  referred  to  some  particular  period,  which  he  insisted  was  at 
the  commencement  of  the  cohabitation,  and  therefore  insuiScient, 
the  cohabitation,  which  continued  afterwards  without  interruption, 
would  warrant  no  other  conclusion  than  that  which  would  be 
warranted  by  the  consent  interchanged  at  a  time  when  it  was  in- 
suflBcient  I  should  undoubtedly  oppose  to  that  another,  and,  I 
think,  a  sounder  rule  and  principle  of  law,  namely,  that  you  must 
infer  the  consent  to  have  been  given  at  the  first  moment  when 
you  find  the  parties  able  to  enter  into  the  contract.  The  conclu- 
sion, therefore,  that  I  derive,  and  which,  unquestionably,  is  con- 
sistent with  the  language  of  the  cases  which  have  been  referred 
to,  is,  that  the  consent  between  these  parties  was  given,  and  that 
the  marriage,  therefore,  in  theory  of  law,  took  place,  at  the  time 
when,  by  the  death  of  the  first  husband,  they  became  competent 
to  enter  into  the  contract."  ^ 

§  507  J.  Formal  Ceremony  —  Ignorance  of  Impediment.  —  Though 
the  second  cohabitation  was  introduced  by  a  formal  ceremony  of 
marriage,  and  the  parties  erroneously  supposed  the  impediment 
of  the  former  marriage  to  have  been  taken  away,  and  never  had 
their  mistake  corrected,  still,  in  localities  where  formal  solemniza- 
tion is  not  essential,  valid  marriage  may  be  presumed  to  have 
occurred  after  the  impediment  was  removed.^ 

§  508.  American  Caaes.  —  While  our  own  decisions  on  the 
foregoing  questions  are  not  so  uniformly  clear  and  just  as  one 
might  desire,  still,  on  the  whole,  they  are  not  greatly  variant  from 
the  foregoing  doctrines.  Juries  have  sometimes  been  permitted 
to  infer  a  fact  of  marriage,  celebrated  after  the  death  of  the  former 
matrimonial  partner,  though  there  was  no  direct  proof  of  such  fact, 
and  even  though  there  might  be  a  strong  probability  that  it  did 
not  really  transpire."*     Where,  in  one  case,  a  woman  had  formally 

'  CampbeU  v.  CampbeU,  Law  Rep.  1  '  Fenton  v.  Reed,  4  Johns.  61 ;  Rose  v. 

H  L.  Sc.  182,  201,  204,  212,  216.    See  Clark,  8  Paige,  674 ;  Donnelly  r.  DonneUy, 

O'Gara  v.  Eiscnlohr,  88  N.  Y.  296.  8  B.  Monr.  113 ;  Van  Buskirk  v.  Claw,  18 

3  Ante,  §  606  a,  Ist  prop. ;  De  Thoren  Johns.  346 ;  North  v.  North.  1  Barb.  Ch. 

V.  Attorney-General,  1  Ap.  Cas.  686.   And  241 ;  Starr  v.  Peck,  1  Hill,  N.  Y.  270.  And 

see  Blanchard  v.  Lambert,  43  Iowa,  228.  see  Breakey  u,  Breakey,  2  U.  C.  Q.  B. 
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married,  believing  her  husband  to  be  dead,  and,  her  supposed  de- 
ceased husband  returning,  still  continued  to  cohabit  under  the 
second  marriage,  and  kept  up  this  cohabitation  for  several  years 
after  he  really  died,  —  a  second  marriage  after  the  death  of  the 
firat  husband,  was  presumed.^  And,  in  another  case,  where  a 
married  man,  knowing  his  wife  to  be  alive,  entered  into  a  form 
of  marriage  with  another  woman,  who  did  not  know  of  the  im- 
pediment, and  continued  the  cohabitation  under  this  second  mar- 
riage until  after  the  death  of  the  first  wife,  —  a  marriage  after 
such  death  was  inferred.^  These  decisions  were  all  or  chiefly 
under  laws  requiring  no  formal  solemnization  to  make  marriage 
valid,  and  they  accord  reasonabl}'^  well  with  doctrines  laid  down 
in  the  early  part  of  this  discussion.' 

§  509.  Formal  Marriage  presumed.  —  There  is  an  English  case, 
decided  in  the  King's  Bench  by  excellent  judges,  clearly  and  forci- 
bly illustrating  some  of  the  foregoing  propositions.  Minors  were 
married  under  circumstances  showing  it  impossible  they  should 
have  had  the  consent  of  parents,  without  which  the  marriage, 
celebrated  in  the  way  it  was,  must  have  been  void  under  the 
marriage  act.  When  the  young  man  became  of  age,  his  wife 
(for  so  she  was  afterward  held  to  be)  was  lying  in  extremis  on  her 
death-bed,  and  she  lived  only  three  weeks.  Yet  the  jury  inferred 
a  formal  marriage,  celebrated  during  this  brief,  closing  period  of 
her  last  sickness,  and  the  court  declined  to  set  aside  their  ver- 
dict. "  In  a  hard  action,"  said  Lord  Kenyon,  C.  J.,  "  where 
there  is  something  on  which  the  jury  have  raised  a  presumption 
agreeably  to  the  justice  of  the  case,  the  court  will  not  interfere 
by  granting  a  new  trial,  where  the  objection  does  not  lie  in  point  of 
law.  [Therefore  there  was  no  rule  of  law  violated  by  this  find- 
ing.] ...  In  this  case,  though  the  first  man-iage  was  defective, 
a  subsequent  one  might  have  taken  place.  ...  If  there  were  any 
ground  of  presumption,  it  is  sufficient  in  a  case  like  this.  In 
this  case  the  parties  did  not  intend  to  elude  the  marriage  act ; 
but  all  their  friends  were  fully  informed  of  and  concurred  in  the 
former  marriage.  And  I  think  we  should  ill  exercise  the  dis- 
cretion vested  in  the  court,  if,  after  the  jury  had  presumed  a 

340,  859;  Hyde  v.  Hjde,  8  Brad.  609;         *  Ante,  §  605  a,  Ist  prop.    And  see 

Perrie  v.  The  Public  Administrator,   4  Hicks  v.  Cochran,  4  Ed  w.  107;  Turomaltj 

Brad.  28.  v.  Tummalty,  8  Brad.  869 ;  Northfleld  v. 

I  Fenton  v.  Reed,  supra.  Plymouth,  20  Vt.  582,  691 ;  Lapsicy  v. 

^  Donnelly  v.  Donnelly,  supra.  Grierson,  1  H.  L.  Cas.  498. 
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subsequent  legal  marriage  under  all  the  circumstances  of  this 
case,  we  were  to  set  aside  their  verdict."  ^  Analogous  to  this 
decision  is  one  referred  to  in  another  chapter,  where  the  House 
of  Lords  inferred  a  marriage  against  very  strong  ostensible  prob- 
abilities, in  obedience  to  the  rule,  that  all  the  presumptions  shall 
be  made  to  favor  marriage  where  matrimony  was  the  desire  of 
the  parties.^     But  — 

§  510.  Matrimony  not  desired  —  (No  Impediment).  —  It  is  quite 
different  where  the  parties  do  not  choose  matrimony.  A  case  of 
this  sort  went  before  the  House  of  Lords  on  appeal  from  Scot- 
land. When  the  illicit  commerce  began,  there  was  no  impedi- 
ment to  marriage  ;  so  it  appeared  they  preferred  this  connection 
to  one  purely  matrimonial.  Lord  Eldon  remarked,  that  "  such  a 
connection  was  likely  to  continue  illicit."  •    Yet  — 

Change.  —  Slight  circumstances  may  show  —  the  slightest  ought 
to  be  pressed  into  this  service  —  a  change  in  the  minds  of  the 
parties  respecting  their  connection ;  resulting  in  the  presump- 
tion of  marriage,  though  the  intercourse  was  wilfully  illicit  at 
first.*     Thus,— 

§  511.  Continued.  —  In  a  Texas  case  it  was  observed :  "  There 
is  no  evidence  as  to  the  character  of  their  [the  parties*]  inter- 
course in  Louisiana ;  but  on  their  emigration  to  Texas  it  assumes 
all  the  distinctive  marks  of  the  matrimonial  relation,  and  the 
only  argument  which  can  be  urged  against  the  actual  subsistence 
of  the  marriage  relation,  from  and  after  that  period,  and  the  in- 
nocence of  the  cohabitation,  must  be  founded  on  the  supposition 
that,  as  the  intercourse  was  illicit  at  its  commencement,  it  must 
have  always  so  continued.  But  admitting  that  their  original  in- 
tercourse was  illicit  with  the  knowledge  of  both  parties,  it  would 
be  urging  the  presumption  to  an  unreasonable  extent  to  suppose, 
that  the  unlawful  character  of  the  connection  was  unsusceptible 
of  change,  and  that,  when  all  legal  disabilities  had  ceased  to  oper- 
ate, they  would  voluntarily  decline  all  the  honors,  advantages, 
and  rights  of  matrimony,  and  prefer  an  association  disgraceful  to 
both  parties,  but  peculiarly  degrading  to  the  female,  and  which 

>  Wilkinson  v.  Payne,  4  T.  R.  468, 409.         '  Canninghams   v.    Cimninghams,   3 
And  see  Breakey  n.  Breakey,  2  U.  C.  Q.  B.    Dow,  482,  602. 
349, 355.  «  Bond  v.  Bond,  cited  2  Lee,  35, 45,  6 

2  Ante,  §  458;  Piers  o.  Pien,  2  H.  L.  Eng.  Ec.  28;  Hyde  v.  Hyde,  3  Brad.  609. 
Cas.  331.  And  gee  Rose  v.  Clark,  8  Paige,  574; 

Donnelly  v.  Donnelly,  8  B.  Monr.  118. 
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inflicted  upon  their  innocent  offspring  the  stigma  and  penalties  of 
illegitimacy.  Let  it  be  admitted  that  this  woman  had  knowingly 
wandered  from  the  paths  of  virtue,  and  that  in  the  weakness  of 
human  frailty  she  had  originally  yielded  to  the  arts  and  seduc- 
tions of  the  deceased,  yet  the  conclusion  does  not  necessarily 
follow,  that  the  latter  would  be  unwilling  to  repair,  as  far  as 
possible,  the  wrongs  he  had  inflicted,  or  that  the  former  would 
of  choice  continue  in  a  position  so  humiliating.  .  .  .  The  judg- 
ment which  would  presume  that  erring  humanity  would  not 
repent  and  reform  is  too  harsh  to  have  a  place  in  any  beneficent 
system  of  law,  and  we  cannot  yield  our  assent  to  any  such 
doctrine."  * 

§  512.  Desire  for  Matrimony  specially  improbable.  —  Where 
special  facts  render  improbable  any  mutual  desire  of  the  parties 
for  marriage,^  the  presumption  that  they  are  married  will  be  less 
easy,  whether  the  beginning  of  the  cohabitation  is  proved  to  have 
been  illicit  or  not.     Thus,  — 

Strumpet  —  It  is  SO  where  the  woman  is  shown  to  be  a  common 
prostitute.  Yet  as  the  wish  of  a  man  to  marry  her  is  possible, 
marriage  may  in  some  circumstances  be  inferred,  even  where  the 
connection  was  at  first  illicit.^    In  like  manner,  — 

White  and  Black.  —  Marriage  between  a  white  person  and  a 
negro  will  be  less  readily  presumed  from  cohabitation  than 
between  two  of  one  race.*  Yet  even  this  inference  may  be 
required.^  It  will  not  be  made  as  against  a  law  forbidding  these 
marriages.^ 

§  513.  Law  or  Fact.  —  The  presumption  of  marriage,  discussed 
in  this  chapter,  appears  to  be  of  fact,  not  of  law.^ 

Weight  —  (Changed  Cohabitation  — Desertion).  —  Its  weight  de- 
pends on  the  circumstances  of  the  individual  case  ;  and  it  may  be 
more  or  less  controlled  by  matter  happening  even  after  the  cohab- 
itation ceased  ;  as,  by  the  cessation  itself,  the  contracting  of 
another  marriage,  and  the  like.'    Yet  cohabitation  accompanied 

1  Yates  p.  HonBton,  3  Texas,  433, 460,  Bonds   v.    Foster,   36   Texas,   68.    See 

461,  opinion  by  Hemphill,  C  J.  Omohundro's  Estate,  16  Smith,  Pa.  113. 

<  Ante,  §  260.  <  Oldham  v.  Mclver,  49  Texas,  666. 

»  Conran  r.  Lowe,  1  Lee,  630,  638.  7  Ante,  §  606,  607  a,  609;  Wilkinson 

*  Armstrong  v.  Hodges,  2  B.  Monr.  r.  Payne,  4  T.  R.  468 ;  Northfleld  v,  Ply^ 

69 ;  ante,  §  260.    And  see  Stoyer  v.  Bos-  mouth,  20  Yt.  682.    But  see  Cram  o. 

well,  3  Dana,  232.  Bumham,  6  Greenl.  213. 

•Honey    p.  Qark,  87    Texas,  686;  «  VanBuskirk  v.  Claw,18John8.  340; 
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bj  repute  may  be  sufficient  in  eyidence  though  subsequently 
thereto  one  of  the  parties  deserted  the  other.^ 

§  514.  Actual  or  Presumed  Divorce  and  how  proved:  — 
Record  Proof.  —  Among  the  ancient  Jews,  a  divorce  was  by  a 
"  writing  of  divorcement."  In  modern  Christian  countries,  it  is 
by  either  a  legislative  or  a  judicial  record.  And,  in  the  language 
of  Greenleaf,  "  oral  evidence  cannot  be  substituted  for  any  instru- 
ment which  the  law  requires  to  be  in  writing ;  '*  ^  but  the  proof 
must  be  by  the  writing  itself.  So  equally  it  is  of  record  writings 
as  of  others.  "  It  cannot,"  said  Lord  Ellenborough,  C.  J.,  "  be 
seriously  argued  that  a  record  can  be  proved  by  tlie  admission  of 
any  witness.  .  .  .  There  is  no  authority  for  admitting  parol  evi- 
dence of  it"  *  Consequently  the  general  rule  in  our  courts  is, 
that  a  divorce,  whether  foreign  or  domestic,  requires  record 
proof.*    But  — 

§  515.  Presomption  of  Divorce  by  Reoord. —  A  fact,  the  proof 
of  which  is  bj'  record  or  other  writing,  may  be  presumed,  the 
same  as  a  parol  fact.*  Therefore  divorces  are  in  proper  circum- 
stances presumed.®  The  South  Carolina  court  laid  it  down  that 
even  a  legislative  one  would  be,  after  twenty  years,  were  it  not 
that  in  this  State  no  legislative  divorces  are  ever  granted.^  And 
in  a  Texas  case,  it  appearing  that  at  the  time  of  the  marriage  a 
former  wife  of  the  man  was  living,  but  those  parties  had  been 
separated  more  than  eight  years,  and  she  had  been  married  to  a 
second  husband  two  years,  —  then  a  cohabitation  of  sixteen  years 
had  followed  under  the  marriage  in  controversy,  —  a  divorce  of 
the  man  from  his  former  wife  was  presumed  to  have  taken  place 
before  he  entered  into  this  his  second  marridge.^    Something  like 


Clayton  v.  Wardell,  6  Barb.  214, 4  Comst 
230 ;  Rose  v.  Clark,  8  Paige,  574;  Stead- 
man  V,  Powell,  1  Add.  Ec.  68,  2  Eng.  Ec. 
26;  Revel  v.  Fox,  2  Ves.  Sen.  269; 
Weatherford  v.  Weatherford,  20  Ala. 
548 ;  Hill  V.  Burger,  3  Brad.  432 ;  Cram 
''.  Bumham,  6  Greenl.  218;  Senser  v. 
Bower,  1  Pa.  460. 

1  Purcell  V.  Purcell,  4  Hen.  &  M.  607. 

*  1  Greenl.  £v.  §  86 ;  1  Taylor  Ev. 
§370. 

^  ilex  r.  Castell  Carelnlon,  8  East,  77. 

*  Ante,  §  477 ;  The  State  o,  McElmur^ 
ray,  3  Strob.  33,  41;  Streeter  r.  Streeter, 
43  111.  155 ;  Gouraud  v,  Gouraud,  8  Redf. 
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262;  Lawrence's  Will,  Tacker,  64;  Wot- 
trich  V.  Freeman,  71  N.  Y.  601.  And  see 
Commonwealth  v,  Boyer,  7  Allen,  306. 

»  1  Greenl.  Ev.  §  17, 46, 46 ;  Attorney- 
General  v.  Ewelme  Hospital,  17  Beav. 
366;  Hall  v.  Gough,  1  Har.  &  J.  119. 

*  Blanchard  v.  Lambert,  43  Iowa,  228. 
T  McCarty  v.  McCarty,  2  Strob.  6,  10, 

opinion  by  O'Neall,  J.  Referring,  for  the 
principle,  to  Best  Presump.  p.  144,  §  109. 
As  to  legislative  divorces  in  this  State* 
see  ante,  §  88, 42,  4a 

*  Carroll  v.  Carroll,  20  Texas,  781.  To 
the  like  effect  see  Blanchard  v.  Lamberti 
sapra. 
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this,  also,  was  rather  assumed  than  held  in  a  Massachusetts  case, 
where  both  the  marriage  and  the  divorce  were  in  a  foreign 
country.^ 

§  516.  Further  aa  to  presuming  Record.  —  Greenleaf —  not  speak- 
ing particularly  of  divorce  —  says,  that  this  sort  of  pi*esumption 
*^  does  not  extend  to  records  and  public  documents,  which  are 
supposed  always  to  remain  in  the  custody  of  the  officers  charged 
with  their  preservation,  and  which,  therefore,  must  be  proved,  or 
their  loss  accounted  for,  and  supplied  by  secondary  evidence."  ' 
In  support  of  this,  he  refers  to  two  cases,^  which,  in  a  general 
way,  lend  countenance  to  the  proposition ;  though  the  opposite  is 
quite  as  well  sustained  on  authority  by  Best.^  ^*  For  these  last 
two  hundred  years,"  observes  Buller,  J.,  "  it  has  been  considered 
as  clear  law  that  grants,  letters-patent,  and  records  may  be  pre- 
sumed from  length  of  time.  It  is  so  laid  down  in  Lord  Coke's 
time,*^  as  undoubted  law  at  that  time  ;  and,  in  modern  times,  it 
has  been  adopted  in  its  fullest  extent.'*  *     And  — 

NaturaUzatioii.  —  An  American  illustration  ef  this  doctrine  of 
the  ancient  common  law  may  be  seen  in  a  Virginia  case,  wherein 
naturalization  —  a  thing  of  record,  and  quite  analogous  to  divorce 
—  was  presumed  from  lapse  of  time,  and  the  exercise  of  the  rights 
of  citizenship.  The  man  had  been,  it  was  observed,  "  an  active 
partisan  at  elections,  and  voted  both  in  North  Carolina  and  after 
he  removed  to  this  State.  Such  was  the  temper  of  the  times, 
and  the  watchful  jealousy  of  Americans  towards  foreigners  (as 
he  was  known  to  be)  that  it  would  have  been  impossible  for  an 
alien  to  have  acted  as  he  did,  with  impunity ;  and,  indeed,  that  no 
such  would  have  been  permitted  to  remain  in  the  country.  If,'* 
added  the  learned  judge,  ^^  all  this  mass  of  evidence,  after  the 
lapse  of  forty-five  years,  be  not  sufficient  to  authorize  the  conclu- 
sion that  Rice  was  a  citizen,  what  less  than  point-blank  proof 
will  do? "7 

§  517.  SpeoiaUy  as  to  Divorce.  —  The  various  rules  of  law, 
which  fix  the  time  for  presuming  a  record  at  twenty,  thirty,  or 
forty  years  after  it  must  have  been  made,  are,  in  reason,  only  par- 

^  Commonwealth  v.  Belgard,  6  Qraj,  *  Referring  to  Bedle  v.  Beard,  12  Co. 

0&  4,6. 

*  1  Greenl.  Et.  §  20.  «  Read  o.  Brookman,  3  T.  R.  161, 168. 

<  Bnunwick  v.  McKean,  4  Greenl.  608;  ^  Nalle  v.  Fenwick,  4  Rand.  686,  687, 

Hathaway  v.  Clark,  6  Pick.  490.  opinion  by  Carr,  J. 


«  Best  Fresump.  144, 146. 
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tially  applicable  to  divorce  records.  They  depend  simply  on 
lapse  of  time,  and  the  losses  which  a  series  of  years  may  bring. 
But  the  law^s  favorite  presumption  of  innocence,^  and  its  still 
more  favorite  pressing  even  of  mere  possibilities  into  the  support 
of  marriage,^  are  severally  forces  greater  than  the  other;  so 
that,  in  legal  principle,  there  should  be  no  specific  waiting  for 
years  to  pass  by  before  a  divorce  may  be  presumed.*  A  judicious 
and  judicial  discretion,  varying  with  the  circumstances,  will  better 
give  form  to  this  presumption  than  any  iron  rule  which  it  would 
be  possible  for  a  text-writer  to  suggest  in  advance. 

§  518.  In  OeneraL  —  Where,  obviously,  if  the  record  exists,  it 
is  known  to  the  party,  and  he  can  produce  it,  its  production 
should  not  be  dispensed  with.^  But  where  the  question  concerns 
others  than  the  parties  to  the  divorce,  and  they  have  no  special 
knowledge  of  the  record,  and  especially  where  the  divorce  may 
have  been  in  any  one  of  our  numerous  States,  or  in  any  other 
part  of  the  world,  and  the  various  ordinary  presumptions  support 
the  marriage  in  controversy,  it  cannot  be  legally  objectionable, 
while  practically  it  will  be  promotive  of  justice,  to  presume  a 
divorce.* 

1  Ante,  §  434-4S9.  *  As  saggestire,  see  Commonwealtli  v. 

s  Ante,  §  467-459.  Boyer,  7  AUen,  306. 

*  And  see  Blanchard  v.  Lambert,  48  ^  And  see  CarroU  o.  Carroll,  20  Texas, 

Iowa,  228w  731,  and  other  cases  before  cited ;  also 
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CHAPTER  XXIX. 

SPEOIALLY  OF  THB  PBOOFS  OF  FOBBIGN  MABBIAGE. 

§  619.  BlBewhere  —  (Cohabitation  and  Repute,  &o.).  —  Where 
a  marriage  is  provable  by  cohabitation,  repute,  and  the  other 
evidence  which  derives  its  effect  from  the  presumption  of  inno 
cence,^  it  is  immaterial  whether  the  celebration  was  foreign  or 
domestic.  For  any  case  of  this  sort,  therefore,  wherever  the 
solemnization  took  place,  the  elucidations  of  the  foregoing  chap- 
ters will  suffice.     Hence  — 

Here.  —  The  discussions  of  the  present  chapter  are  limited  to 
the  proof  of  the  fact  ^  of  a  foreign  marriage. 

§  520.  What  the  Proofii  to  diacloee.  —  A  foreign  marriage  being 
good  or  ill  according  as  it  is  the  one  or  the  other  in  the  foreign 
country ,8  the  evidence  of  it,  when  the  fact  of  marriage  is  to  be 
proved,  must  establish  the  dual  conclusion,  that  the  fact  there 
transpired,  and  the  law  of  the  place  made  it  marriage.*    But  — 

§  621.  Presumption  as  to  Foreign  Law.  —  The  expositions  of  a 
previous  chapter^  show,  that,  in  every  litigation  upon  transac- 
tions had  in  a  foreign  country,  there  is  some  sort  of  presumption 
as  to  what  the  law  of  such  country  is.  What  is  the  particular 
presumption  is  a  question  on  which  the  courts  are  not  quite  har- 
monious. But,  applying  widely  received  doctrines  to  the  mar- 
riage laws,  and  remembering  that  alike  by  the  law  of  nature  ®  and 
by  the  common  law  as  held  in  our  States  genei'ally,^  any  mu- 
tual and  present  consent  of  competent  parties  constitutes  valid 
marriage,  an  American  tribunal  is,  in  reason,  justified  in  holding, 
that,  when  this  fact  is  shown  to  have  transpired  in  a  foreign 

1  Ante,  §  4d4-449.  v.  Pattenon,  2  Ire.  846;  Beg.  p.  Sarage, 

s  Ante,  §  482  et  seq.  13  Cox  C.  C.  178, 14  Eng.  Bep.  632 ;  The 

>  Ante,  §  348  et  seq.  State  v.  Schlachter,  Phillips,  620. 
«  Bird  V.  Commonwealth,  21  Grat.  800;         *  Ante,  §  408  et  seq. 

People  V.  Lambert,  6  Mich.349 ;  Oneale  r.         •  Ante,  §  20,  218. 

Commonwealth,  17  Grat.  682 ;  The  State         '  Ante,  §  279. 
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country,  they  shall  be  presumed  to  have  been  married  until  the 
foreign  law  is  proved  to  be  otherwise.  This  doctrine,  laid  down 
as  of  principle  in  the  earlier  editions  of  this  work,  has  been  ex- 
tensively adopted  by  the  courts  ;  and,  indeed,  the  author  sub- 
mits, that  it  may  now  be  deemed  established.  It  is  especially 
80  as  to  cases  where  the  fact  has  been  followed  by  cohabitation, 
and  more  especially  where  the  place  of  marriage  was  in  a  sister 
State.  1 

§  522.  Continaed.  —  The  foregoing  proposition  assumes,  as  one 
of  its  elements,  that  the  court  deems  marriage  to  be  constituted 
thus  by  the  common  law.  But  it  is  doubtful  whether  this  ele- 
ment is  essential ;  since  it  is  so  constituted  by  the  law  of  nature, 
and  any  restriction  upon  such  law  is  a  technical  limitation  of 
natural  right  which  in  reason  the  p<arty  asserting  it  ought  to 
prove.^  In  England  and  Ireland,  it  appears  to  be  judicially 
deemed,  that  the  common  law  has  engrafted  on  the  law  of  nature 
simply  the  one  technical  rule  requiring  a  priest  to  be  present  at  the 
nuptials.^  Still  it  was  ruled  by  a  single  English  judge,  presiding 
in  a  jury  trial,  that,  in  a  case  of  polygamy,  where  the  first  mar- 
riage was  alleged  to  have  been  in  Scotland,  it  is  not  sufficient  to 
bhow  a  solemnization  in  the  usual  manner  by*a  Roman  Catholic 
priest,  without  proving  also  the  Scotch  law.*  But  the  contrary, 
as  to  a  marriage  in  a  foreign  state,  in  a  like  case  of  polygamy, 
was  afterward  adjudged  on  grave  consideration  by  the  High 
Court  of  Justice  in  Ireland.^  And  still  possibly  the  question 
there  remains  open  as  to  such  foreign  marriage  without  clerical 
intervention.^  Looking  now  more  particularly  at  the  earlier 
authorities,  — 

§  623.  Proving  both  Fact  and  Law.  —  It  is  always  a  correct 
method,  if  the  party  chooses,  to  prove  first  the  foreign  law,  and 
then  a  solemnization  after  its  forms.^    And  many  of  the  cases  are 


1  Hutching  v.  EimmeU,  81  Mich.  126; 
Redgrave  v.  Redgraye,  38  Md.  03 ;  Hynes 
V.  McDermott,  7  Abb.  N.  Caa.  08;  Wil- 
liams t;.  The  State,  64  Ala.  131 ;  Haden 
r.  Ivey,  51  Ala.  381,  384;  Evans  v.  Key- 
nolds,  32  Ohio  State.  103 ;  Commonwealth 
r   Kenney,  120  Mass.  387. 

'^  And  see  Redgrave  v.  Redgraye,  38 
Md.  93;  liutchins  o,  Eimmell,  31  Mich. 
126. 

s  Ante,  §  260-278. 
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*  Reg.  V.  Savage,  IS  Coz  C.  C.  178, 14 
Eng.  Rep.  632. 

*  Reg.  V.  Griffin,  14  Coz  C.  C.  SOa 
Precisely  the  same  has  been  adjudged  in 
Massachusetts.  Commonwealth  v.  Ken- 
ney,  120  Mass.  387. 

«  But  see  post,  §  626,  627. 

7  Warner  v.  Commonwealth,  3  Ytu 
Caa.  06;  Fomshill  v,  Murray,  1  Bland, 
470 ;  Montague  v.  Montague,  2  Add  £a 
876, 2  Eng.  Eg.  35a 
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distinct,  that  the  foreign  law  must  be  proved.^  But  the  greater 
number  of  them  accept  evidence  of  it  from  non-professional  wit- 
nesses,^ and  even  allow  it  to  be  inferred  from  the  open  and  pub* 
lie  solemnization  of  the  marriage  itself,^  especially  if  by  a  minister 
of  religion,  or  other  person  shown  to  be  in  the  habit  of  perform- 
ing the  marriage  ceremony.* 

§  524.  Some  Judicial  Views  'as  to  this.  —  A  learned  Massachu- 
setts judge  deemed  the  proposition  reasonable,  '^that,  a  mar- 
riage de  facto  being  proved"  in  a  foreign  country,  '* it  should  be 
presumed  to  be  accoi-ding  to  the  laws.**  And  this  presumption 
should  remain  until  the  contrary  is  established  in  evidence.^  So, 
in  Upper  Canada,  in  the  Court  of  Queen's  Bench :  "  There  is  no 
question  that  the  lex  loci  is  to  govern  in  such  cases,  and  that 
when  a  marriage  has  been  in  fact  openly  solemnized  we  must 
presume  it  to  have  been  solemnized  according  to  the  lex  loci^ 
unless,  upon  the  proof  given  of  the  facts  and  of  the  law  then  pre- 
vailing, we  see  clearly  that  it  was  otherwise.'*  ®  But  afterward, 
in  the  latter  tribunal,  when  the  question  arose  on  an  indictment 
for  polygamy,  and  the  first  alleged  marriage  was  in  New  York,  and 
there  was  proof  of  the  solemnizing  fact,  yet  no  sufficient  evidence 

• 

of  the  New  York  law,  the  court  refused  to  sustain  the  convic- 
tion.' And  we  have  American  authority  pointing  in  the  same 
direction.'  In  a  polygamy  case  in  Virginia,  where  the  first  mar- 
riage was  abroad,  no  very  formal  proof  of  the  foreign  law  was 
required,  and  Staples,  J.,  observed :  ^^  When  a  witness  testifies 
to  a  marriage  in  a  foreign  State,  solemnized  in  the  manner  usual 
and  customary  in  such  State,  by  a  person  duly  authorized  to  cele- 
brate the  rites  of  marriage,  and  the  parties  afterwards  lived 
together  as  man  and  wife,  this  is  as  satisfactory  evidence  of  a 


1  2  Phil.  £y.  with  C.  &  H-'s  notes,  209 ; 
RoBcoe's  Crim.  Ev.  286 ;  2  Bum  £c.  Law, 
bj  Phillim.  476  e;  Smith  v.  Smith,  1 
Texas,  621 ;  PbUlips  v,  Gregg,  10  Watts, 
168;  Rex  v.  Whetf ord,  cited  6  Bentham's 
Rationale  of  Judicial  Evidence,  160. 

>  PhiUips  r.  Qregg,  10  Watts,  168. 
Bnt  see  2  Stark.  Ey.  619;  and  Rex  tr. 
Whetf  ord,  supra. 

s  Rex  o.  Brampton,  10  East,  282, 289, 
290 ;  Duncan  v.  Duncan,  2  Monthly  Law 
Hag.  612.  The  point  is  stated,  but  not 
decided,  in  Nixon  v.  Brown,  4  Blackf.  167. 

«  The  State  v,  Kean,  10  N.  H.  847. 
TOL.  I.  27 


Contra,  Reg.  r.  Savage,  13  Cox  C.  C.  178» 
mentioned  in  the  last  section. 

>  Parker,  C.  J.,  in  Rajnham  y.  Can 
ton,  3  Pick.  293,  297. 

'  Robinson, C.J. in Breakey v. Breakey, 
2  U.  C.  Q.  B.  849, 866 ;  s.  p.  also,  by  Dar- 
gan,  J.,  in  Reed  v,  Hudson,  13  Ala.  670. 
And  see  Ewen's  Case,  6  City  H.  Rec.  66 ; 
Trower's  Case,  Macq.  Pari.  Pract.  666; 
Ward  V.  Dey,  1  Rob.  Ec.  769. 

T  Reg.  V.  Smith,  14  U.  C.  Q.  B.  666. 
And  see  Graham  v.  Law,  6  U.  C.  C.  P< 
810;  Burt  v.  Burt,  2  Swab.  &  T.  88. 

*  Smith  17.  Smith.  1  Texas,  621. 
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Talid  maxriage  as  could  be  expected  or  desired ;  and,  in  such 
case,  it  is  not  necessary  to  prove  the  law  of  such  State,  or  to 
oiBFer  further  evidence  of  a  compliance  with  its  provisions."  ^ 

§  525.  Foreiga  Law  implied  in  Foreign  Fact.  —  Assuming  that 
the  foreign  law  is  not  to  be  presumed,  but  to  be  proved,  still,  in 
reason,  when  a  fact  of  marriage  is  openly  solemnized,  not,  as  at 
home,  where  the  court  knows  the  law  and  is  competent  at  once 
to  detect  any  insufficiency  in  the  forms,  but  abroad  where  the 
law  is  with  the  judge  a  mere  fact,  such  open  solemnization,  e^e- 
cially  when  followed  by  matrimonial  cohabitation,  should  carry 
with  it  so  much  of  implication  as  to  cast  on  the  party  objecting 
the  burden  of  proof  to  show  that  therein  the  law  of  the  place, 
where  to  appearance  and  by  the  acquiescence  of  the  community 
all  was  right,  was  in  truth  violated.     Thus,  — 

§  526.  Farther  Judicial  XTtteranoes  and  ObservationB  tliereon.  — 
In  the  Consistory  Court  of  Dublin,  Dr.  Radcliff  said :  "  If  the 
fact  of  marriage  be  once  proved  directly  or  by  circumstances,  its 
lawfulness  is  presumed  ;  and  it  lies  on  the  opponent  to  prove  the 
illegality,  as  being  contrary  to  the  lex  loei^  or  otherwise ;  so  that 
here,  if  the  marriage  was  in  Jersey,  I  must  take  it  to  be  accord- 
ing to  the  laws  of  Jerse)%  temper  prcesvmitur  pro  matrimonio* 
The  case  of  Steadman  v.  Powell  ^  is  an  authority  for  both  these 
positions."  ^  But  later,  in  the  English  Court  of  Exchequer,  after 
the  case  of  The  Queen  v,  Millis  had  determined  for  England  and 
Ireland  that  a  common-law  marriage  requires  the  presence  of  a 
priest,^  a  foreign  marriage  between  English  subjects,  fulfilling  the 
conditions  supposed  in  the  last  section,  was,  in  an  action  fof 
criminal  conversation,  held  not  to  be  sufficiently  proved.*  If  we 
should  accept  this  case  as  well  decided  under  the  English  law, 
an  American  court  would  not,  therefore,  follow  it ;  for  the  doc- 
trine of  The  Queen  v.  Millis  is  rejected  with  us.®  Indeed,  the 
principle  whereon  it  proceeded  would  lead  to  the  opposite  result ; 
namely,  of  holding,  prima  faoie^  all  foreign  marriages  to  be  valid 

^  Bird  V.    Commonwealth,  21    Qrat.  Be3rroiit,  in  Syria,  accord  og  to  the  rites 

800, 807,  808.  of  the  Church  of  Englam;,  hy  an  Ameri- 

^  Steadman  v.  Powell,  1  Add.  £c.  68,  can  missionary,  not  in  Episcopal  orders. 

2  Eng.  Ec.  26.  And  the  parties  cohahitcd  there  and  were 

*  Else  V,  Else,  Milward,  140<  160, 161.  accepted  in  the  community  at  hnsband 

*  See  ante,  §  276.  and  wife. 

*  Catherwood  v.  Caslon,  18  M.  &  W.         ^  Ante,  $  270. 
261.    The  marriage  was  celebrated  at 
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where  the  fact  of  preoent  mutual  consent  appears,  and  no  evi* 
dence  is  produced  of  the  foreign  law.^     But,  — 

§  527.  Presuming  Common  Iaw  in  Foreign  Country.  —  How  the 
Court  of  Exchequer  could  presume,  even  prima  facie^  that  the 
technical  common  law,  as  expounded  in  The  Queen  v.  Millis, 
whereby  the  presence  of  a  priest  is  essential  to  matrimony,  —  a 
doctrine  which,  it  was  conceded,  had  not  reached  so  far  as  Scot- 
land, much  less  the  continent  of  Europe,  —  had  vaulted  over  to 
Asia  and  become  established  in  Mohammedan  Beyrout,  to  the 
exclusion  alike  of  the  law  of  nature  and  of  the  Mohammedan 
religion,  it  is  not  easy  to  perceive.  Still,  as  we  have  seen,^  there 
are  authorities  which  hold,  that  the  law  of  the  foreign  country 
shall  be  deemed  to  be  the  same  as  our  own,  until  the  contrary  is 
proved.^ 

§  528.  Argument  from  Convenience.  — -  The  inconvenience  of  fol- 
lowing more  rigid  rules,  in  the  proof  of  foreign  marriages,  than 
those  set  down  in  the  foregoing  sections  as  just  in  principle,  must, 
in  the  United  States,  be  very  considerable.  Here  are  congregated 
immense  masses  of  refugees  from  poverty  and  oppression  in  the  old 
world,  not  to  speak  of  the  fact  that  our  States  are  foreign  to  one 
another  as  to  this  class  of  law ;  and  if,  whenever  the  fact  of  a 
foreign  marriage  is  to  be  proved,  the  proof  of  the  foreign  law 
must  affirmatively  go  with  it,  there  can  be  no  end  to  the  useless 
trouble  which  courts  and  litigants  will  have  in  these  cases,  or  to 
the  failures  of  justice  thence  proceeding.*    Still, — 

§  529.  Proof  of  Foreign  Law  permiMible  —  Neoeesarsr.  —  As  al- 
ready explained,^  proof  of  the  foreign  law  is  always  in  these  cases 
permissible,  should  the  party  choose.  Or,  if  it  is  not  required  on 
the  side  of  the  marriage,  it  may  be  on  the  other,  to  show  it  void. 
Now,  — 

meewhere.  —  The  proofs  of  foreign  laws  in  general  are  explained 
in  a  previous  chapter.®  But  there  was  a  partial  omission  as  to 
the  — 

'Witnesses.  —  A  late  English  writer,'^  not  particularly  in  regard 
to  marriage,  says :  ^^  In  order  to  render  a  witness  competent  to 

1  And  see  Starr  v.  Peck,  1  HUl,  N.  T.  1  Texas,  202, 231 ;  Learenworth  v.  Brocl» 

270.  way,  2  Hill,  N.  Y.  201. 

3  Ante,  §  411.  «  Post,  §  631. 

*  Bonneau  v,  Poydras,  2  Rob.  La.  1;         *  Ante,  §  523. 
Legg  V.  Legg,  8  Mass.  90;  The  State  v.         «  Ante,  §  423  a-430. 
Patterson,  2  Ire.  *346 ;  Crosby  v,  Huston,         7  2  Taylor  Ey.  §  1281. 
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give  evidence  on  a  point  of  foreign  law,  he  must  either  be  a  pro- 
fessional man  belonging  to  the  country  whose  laws  are  in  question, 
or  at  least  he  must  hold  some  official  situation,  which  presumes, 
because  it  requires,  sufficient  knowledge.^  Thus,  a  judge,  an 
advocate,  a  barrister,  or  an  attorney,  will  be  an  admissible  wit 
ness  to  prove  the  laws  of  his  own  country ;  and  an  attorney-gen- 
eral, though  not  a  barrister,  as  is  oqcasionally  the  case  in  some  of 
our  colonies,  may  be  examined  as  a  person  peritus  virtute  officii} 
So,  a  Roman  Catholic  bishop,  holding  the  office  of  coadjutor  to  a 
vicar-apostolic  in  this  country,  has,  in  virtue  of  that  office,  been 
considered  as  a  person  skilled  in  the  matrimonial  law  of  Rome, 
and  therefore  an  admissible  witness  to  prove  that  law.*  Whether 
a  French  vice-consul  here  would  be  allowed  to  prove  the  law  of 
France  as  a  person  officially  skilled,  may  admit  of  some  doubt, 
though  on  one  occasion  the  testimony  of  such  a  person  was  ad- 
mitted by  Lord  Tenterden.*  Be  this  as  it  may,  the  law  of  a  foreign 
country  cannot  be  proved  even  by  a  jurisconsult,  if  his  knowledge 
of  it  be  derived  solely  from  his  having  studied  it  at  a  university  in 
another  country.*^  Neither,  as  it  seems,  can  a  merchant  or  other 
person,  who  holds  no  official  situation,  and  who  is  unconnected 
with  the  legal  profession,  be  heard  to  expound  the  law,  though 
the  judge  may  be  satisfied  that  he  really  possesses  ample  knowl- 
edge on  the  subject.®  If  the  question,  however,  relates  to  a 
foreign  custom  or  usage,  any  witness  will  be  admissible  who  is 
acquainted  with  the  fact ;  "^  and,  therefore,  a  London  hotel-keeper, 
who  was  formerly  a  merchant  and  stock-broker  at  Brussels,  has 
been  permitted  to  prove  the  mercantile  usage  in  Belgium,  with 
respect  to  the  presentment  of  a  promissory  note  that  was  made 
payable  in  a  particular  place."  ® 


1  Sussex  Peerage  Case,  11  CI.  ft  F.  86, 
134. 

*  lb.  124,  per  Lord  Broagham ;  Rex  v. 
Picton,  SO  Howell  St  Tr.  225,  609-^12  ; 
Ward  ».  Dey,  7  Notes  Cas.  »6, 101-106. 

>  Sussex  Peerage  Case,  11  CI.  &F.  86, 
117-184. 

«  Lacon  v.  Higglns,  3  Stork.  178,  D. 
&  R.  N.  P.  88. 

>  Bristow  V.  Sequeyille,  6  Exch.  276 ; 
8.  c.  nom.  Bristow  p.  De  Seoqueyille,  8 
Car.  &  K.  64.  In  the  Goods  of  Bonelli,  1 
P.  D.  69.  See  Dauphin  v.  United  States, 
6  Ct.  CI.  221. 
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*  Per  Lord  Ljrndhurst,  C,  stating  the 
unanimous  opinion  of  the  Judges  and  the 
Lords  in  Sussex  Peerage  Case,  11  CI.  & 
F.  86, 134,  and  oyerruling  Reg.  v.  Dent, 
1  Car.  &  E.  97. 

7  Ganer  v.  Laneshorough,  Peake,  18 
explained  by  Lord  Lyndhurst,  C,  If 
Sussex  Peerage  Case,  11  CI.  &¥,  86, 124 
See  Mostyn  v.  Fabrigas,  1  Cowp.  161, 174 
per  Lord  Mansfield;  Feaubert  v.  TursV 
Prec  Ch.  207. 

s  Vander  Donckt  v,  Thellusson,  8  C  B 
812. 


CHAP.  XXIX.]      SPECIALLY  OF  FOREIGN  MABBIAGE.  §  530 

§  530.  Continaed.  —  Our  own  practice  is  in  general  accord  with 
the  English,  as  thus  stated.^  Here,  and  doubtless  in  £nglan4 
also,  the  laws  of  a  peculiar  and  isolated  foreign  people,  such  as 
the  Chinese  were  formerly,  and  to  some  extent  are  now,  may  be 
proved  by  non-professional  witnesses ;  ^  because,  in  such  a  case, 
no  others  can  be  procured.     Now,  — 

BpedaUy  of  Marriage  Laws.  —  Experts  are  required  to  have  a 
particular  knowledge  of  that  to  which  they  testify  as  such,  not 
also  of  all  collateral  things.^  Therefore  an  expert  to  foreign 
marriage  laws  need  not  be  a  lawyer,  understanding  all  branches 
of  the  foreign  law.^  But  the  cases  are  not  uniform  as  to  how 
much  knowledge  of  this  one  branch  of  such  law  the  non-legal 
expert  must  possess.  It  was  once  said  judicially,  ^^that  all 
residents  of  a  country,  of  marriageable  age  and  ordinary  under- 
standing, are  familiar  with  the  usual  and  customary  forms  of 
marriage  ; "  and  it  seems  to  have  been  held,  that,  in  another 
country,  any  such  person  is  a  competent  expert.^  There  is  not 
much  other  authority  for  this,  and  the  contrary  has  been  adjudged 
in  England.  ^^  There  may  be  certain  cases  perhaps,'"  said  Jervis, 
C.  J.,  "  in  which  it  may  not  be  necessary  to  have  a  lawyer  to  gfive 
evidence  ;  but  the  court  is  clearly  of  opinion,  that  some  witness 
conversant  with  the  Scottish  law  of  marriage  should  have  been 
called  on  the  part  of  the  crown."  And  Alderson,  B.,  remarked  : 
*'  The  House  of  Lords,  in  the  Sussex  Peerage  Case,  appeai-s  to 
have  overruled  the  decision  of  Mr.  Justice  Wightman,  who  held, 
that  an  unprofessional  witness  might  prove  the  law  of  Scotland 
with  regard  to  marriage."  ®    Still,  — 

1  See  Doughertj  v.  Snyder.  15  8.  &  R.  wealth,  21  Grat  800,  808.    To  the  like 

84 ;  Tyler  v.  Trabue,  8  B.  Monr.  806 ;  effect,  see  American  Life  Ins.  &c.  Co.  v, 

Dyer  v.  Smith,  12  Conn.  384 ;  Walker  o.  Rosenagle,  27  Smith,  Pa.  607 ;  The  State 

Forbes,  26  Ala.  139.  r.  Goodrich,  14  W.  Va.  834. 

«  Wilcocks  c.  Phillips,  1  Wal.  Jr.  47.  »  Wottrich  ».  Freeman,  71  N.  Y.  601. 

>  1  Bishop  Crim.  Proced.  §  1179 ;  2  lb.  See  Hynes  v.  McDermott,  7  Abb.  N.  Cas. 

§  682,  687.  98. 

*  Ante,  §  629,  and  Sussex  Peerage  *  Reg.  r.  Poyey,  14  £ng.  L.  &  Eq.  649, 
Case,  11  CI.  &  F.  86,  there  cited.  Thus,  6  Cox  C.  C.  83,  84,  Dears.  C.  C.  32.  For 
in  Virginia,  a  minister  of  religion  or  priest  prior  rulings  of  Wightman,  J.,  see  Reg.  v, 
was  adjudged  competent  to  prove  the  Dent,  1  Car.  &  K.  97 ;  Reg.  v.  Simmonsto, 
foreign  marriage  law  ;  because,  said  Sta-  1  Car.  &  K.  164 ;  s.  o.  nom.  Reg.  v.  Sim- 
ples, J.,  "  all  persons  who  practise  a  busi-  monite,  1  Cox  C.  C.  30 ;  Reg.  v.  Newton* 
ness  or  profession  which  requires  them  2  Moody  &  R.  603.  So,  in  an  Irish  polyg- 
to  possess  a  certain  knowledge  of  the  amy  case  where  the  first  marriage  was 
matter  in  hand  are  experts,  so  far  as  ex-  in  Scotland,  it  was  held  that  its  validity 
pertness  is  required."    Bird  v.  Common-  need  not  be  proved  by  one  conversant 
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§  581.  Continued.  —  The  proposition  that  any  intelligent  mar- 
riageable person  from  a  foreign  country  may  prove  its  marriage 
laws,  is,  on  closer  examination,  less  objectionable  than  on  its 
first  utterance  it  might  appear.  -  He  is  to  testify  for  the  enlight- 
enment of  those  who,  in  legal  contemplation,  know  nothing  what- 
ever of  the  subject.  And,  though  his  knowledge  may  be 
imperfect,  still,  in  the  absence  of  better,  may  it  not,  pertaining  as 
it  does  to  an  every-day  occurrence,  and  to  a  subject  of  the  highest 
interest  and  concern  to  him  personally,  furnish  to  the  tribunal  a 
more  serviceable  guide  than  none?  In  a  divorce  case  before  Dr. 
Lushington,  the  marriage  to  be  proved  having  occurred  at  Batavia, 
in  the  island  of  Java,  a  witness  testified  to  his  presence  thereat  in 
a  Lutheran  church,  the  religion  of  the  country  being  Lutheran, 
or  Calvinistic.  A  ceremony  of  marriage  was  performed  by  a  per- 
son appearing  to  be  in  holy  orders,  but  no  banns  had  been  pub- 
lished, and  the  witness  could  not  say  it  was  valid  by  the  lex  loci. 
No  certificate  was  produced.  Yet  the  learned  judge  held  the 
proof  to  be  adequate,  and  said :  "  If  it  was  absolutely  necessary, 
in  all  cases  of  this  description,  where  the  marriage  was  in  a  foreign 
country,  that  I  must  have  actual  and  direct  proof  that  it  was 
according  to  the  lex  loci,  and  valid  by  that  law,  —  if  that  was  the 
rule  of  these  courts,  it  would  lead  to  considerable  inconvenience. 
For  the  last  twenty  years,  since  the  pacification  with  France,  so 
many  marriages  have  been  contracted  by  British  subjects  in 
foreign  countries,  —  in  South  America,  and  westward  and  east- 
ward to  the  Philippine  Islands,  —  that  if  the  law  required  absolute 
proof  of  their  validity  according  to  the  lex  loei^  it  would  amount 
pretty  nearly  to  a  denial  of  justice.  I  do  not  apprehend  that 
such  strictness  of  proof  is  required."  ^  If  these  views,  from  a  very 
eminent  judge,  do  not  fully  cover  the  question  of  the  admissibility 
of  uneducated  experts,  their  admissibility  would  seem  to  follow 
from  the  common  opinions  as  to  — 

§  532.  Confesaions  of  Foreign  Aiarrlage.  — There  is  reason  for 
saying,  that,  if  an  uneducated  foreign  witness  cannot  testify  to 
the  foreign  marriage  laws,  so  neither  can  an  uneducated  defend - 

with  the  Scotch  laws ;  but  it  is  snf&cient  Magazine,  612.  See  also  the  obsenratioiis 

if  the  jury  believe  there  was  in  fact  a  of  the  same  learned   judge  in  Good  v. 

marriage  valid  by  them.    Reg.  v.  Charle-  Good,  1  Curt.  £c.  755,  0  Eng.  Ec  452, 

ton,  Jebb,  267, 1  Crawf .  &  I)iz  C.  C.  315.  466.    See  also  Rex  v.  Brampton,  10  East, 

^  Duncan  v.  Duncan,  2  Monthly  Law  2S2. 
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ant  confess  to  a  fact  of  marriage  celebrated  in  a  foreign  country.^ 
And  that  he  could  not  was  ruled  in  New  York,  because,  in  this 
State,  no  confessions  to  a  fact  of  marriage  are  deemed  adequate.? 
But,  said  Parker,  J. :  ^^  I  see  no  reason  for  making  a  distinction 
between  cases  of  marriage  in  a  foreign  country  and  marriage  in 
this  State.  A  careful  examination  of  the  decisions  shows  that 
none  has  really  been  recognized/'^  And,  in  States  generally 
where  confessions  to  the  fact  of  a  domestic  marriage  are  admitted, 
they  are  equally  to  that  of  a  foreign.^ 

§  533.  Pleading  and  Proving.  — By  all  opinions,  when  it  becomes 
necessary  to  prove  the  foreign  laws,  they  must  be  pleaded  in  mar- 
riage cases  ^  the  same  as  in  others ;  ^  the  qualification  in  all  being, 
in  the  words  of  Phelps,  J.,  *'  that  they  may  be  given  in  evidence, 
without  being  specially  pleaded,  like  other  matters  of  fact,  in 
cases  where  the  rules  of  pleading  do  not  require  the  facts  to  be 
specifically  set  forth."  ^    As  to  the  — 

§  534.  Burden  of  Proo£  —  This  will  depend  on  the  views  which 
the  court  entertains  of  the  questions  discussed  in  the  earlier  parts 
of  this  chapter.  When  a  foreign  primd-facie  marriage  is  disclosed, 
the  party  opposing  must  show  a  condition  of  the  foreign  law 
making  it  invalid.^ 

§  535.  Compared  with  Domestio  Marriage.  —  There  are  practical 
reasons,  yet  not  supported  by  any  great  amount  of  judicial 
authority,  for  holding  the  proofs  of  a  fact  of  marriage  less  strict 
when  the  celebration  was  abroad  than  when  in  the  country  of  the 

1  People  0.  Lambert,  6  Mich.  849,  866,  Eng.  Ec.  860 ;  Herbert  v.  Herbert,  2  Hag. 

where  the  confession  was  deemed,  there-  Con.  263,  271,  8  Phillim.  68, 4  Eng.  Ec 

fore,  inadmissible.  684,  638,  639 ;  Ruding  v.   Smith,  2  Hag. 

*  Ante,  §  497, 499.  Con.  871 ;  Middleton  v.  Janverlin,  2  Hag. 

*  Gahagan  v.  People,  1  Parker,  C.  C.  Con.  487 ;  Scrimshire  v.  Scrimshire,  2  Hag. 
878, 886.  See,  as  further  illustrating  this  Con.  896 ;  Swift  v.  Swift,  4  Hag.  Ec.  139 ; 
matter,  Welland  Canal  v,  Hathaway,  8  Price  v.  Clark,  8  Hag.  Ec.  266 ;  Lloyd  v. 
Wend.  480, 484;  Smith  v.  Elder,  3  Johns.  Petitjean,  2  Curt.  Ec.  261 ;  Nokes  v.  Mil- 
106, 114.  And  see  People  u,  Lambert,  6  ward,  2  Add.  Ec.  386, 391,  2  Eng.  Ec.  366, 
Mich.  849.  869.    And  see  Cood  v.  Cood,  1  Cart.  Ec. 

«  Williams  v.  The  State,  64  Ala.  131 ;  766,  6  Eng.  Ec.  462,  468. 

Oneale  v.  Commonwealth,  17  Grat.  682  ;  >  Ante,  §  418. 

Beg.  V.  Newton,  2  Moody  &  R.  608,  as  to  '  Pickering  v.  Fisk,  6  Yt.  102, 106.  And 

which,  and  the  next  case,  see  ante,  §  680 ;  see,  as  to  marriage,  Martin  v.  Martin,  22 

Beg.  V.  Simmonsto,  1  Car.  &  K.  164 ;  s.  o.  Ala.  86 ;  Trimble  v.  Trimble,  2  Ind.  76 ; 

Dom.  Reg.  V.  Simmonite,  1  Coz  C.  C.  80;  Richmond  v,  Patterson,  8  Ohio,  868. 

Cayford's  Case,  7  Greenl.  67.  *  Hynes  v,  McDermott,  7  Abb.  N.  Caa. 

»  Ward  r.  Dey,  1  Rob.  Ec.  766,  762;  98. 
Montague  v.  Montague,  2  Add.  Ec.  876, 2 
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forum.^  And  it  has  been  deemed  that  the  proof  of  a  foreign  law 
may  be  more  easily  dispensed  with  in  proportion  as  it  becomes 
difficult.^  Hence,  as  marriage  is  specially  favored,'  the  courts 
may  well  relax  the  rules  of  proof  when  a  foreign  marriage  is  in 
litigation.  And,  said  Abbott,  C.  J.,  speaking  of  ordinary  contracts 
made  abroad :  ^'  It  would  be  productive  of  prodigious  inconven- 
ience if,  in  every  case  in  which  an  instrument  is  executed  in  a 
foreign  country,  we  were  to  receive  in  evidence  what  the  law  of 
that  country  was,  in  order  to  ascertain  whether  the  instrument 
was  or  was  not  valid/'  ♦ 

§  536.  Foreign  RegiBter.  —  The  proofs  by  a  foreign  marriage 
register  have  already  been  considered.^ 

1  And  aee  Brower  v.  Bowers,  1  Abb.  276;  Aires  v.  Hodgson,?  T.  B. 241 ;  ante, 

Ap.  214.  §  411  et  seq. 

>  Phillips  V.  Gregg,  10  Watts,  168.  <  Ante,  §  474-478 ;  The  State  r.  Doorit, 

•  Ante,§  467.  40  Conn.  146;  Hutchins  v,  Kimmell,  81 

*  James  v.  Catherwood,  8  D.  &  R  190.  Mich.  126 ;  The  State  v.  Goodrich,  14  W. 
And  see  Bristow  v,  Sequeyille,  6  Ezch.  Va.  884 ;  American  Life  Ins.,  &c.  Co.  v« 
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CHAPTER  XXX. 

MISGKLLAKEOnS   QUESTIONS  AS   TO   THE  PEOOF  OF   MABBIAGE. 

§  587.  A  few  further  questions,  and  questions  already  consid- 
ered requiring  special  notice,  will  occupy  this  chapter ;  namely,  — 

E%toppels  in  Marriage  :  — 

How  and  Wben.  —  Something  on  this  subject,  not  necessary  to 
be  here  repeated,  will  be  found  in  the  earlier  discussions  of  this 
volume.  There  are  issues  in  which  the  question  of  marriage  is 
only  apparent,  not  real.  For  example,  a  man  who  holds  out  a 
woman  to  be  his  wife  may  be  charged  for  necessaries  furnished 
her  as  such,  being  estopped  by  his  own  representations,  whether 
there  has  been  truly  a  marriage  or  not.  On  this  issue,  proof  by 
cohabitation  and  the  defendant's  declarations  is  not  merely  suffi- 
cient prima  facie^  it  is  conclusive  ;  because  the  question  is,  not  of 
marriage,  but  of  representation.^  Yet  where  no  principle  of  this 
sort  is  involved,  a  man  may  deny  the  celebration  or  validity  of  a 
marriage  which  he  has  recognized.^  And  though  the  parties  may 
be  estopped  as  to  third  persons,  they  will  not  necessarily  be  so 
between  themselves ;  as,  for  example,  in  a  divorce  suit.^  Yet  it 
appears  that  there  are  circumstances  in  which  they  will  be 
estopped  as  between  themselves.^ 

§  538.   Further  of  the  Fact  of  Marriage  :  — 

How  always  Pertinent  —  The  doctrines  of  a  fact  of  marriage 
appear  pretty  fully  in  the  foregoing  chapters.*^  Though  the  proof 
of  such  fact,  in  the  technical  meaning  of  the  expression,  is  in  the 
first  instance  required  only  in  a  few  issues ;  yet,  in  others,  where 
a  presumptive  case  of  marriage  is  made  out  by  cohabitation, 

1  Bladei  r.  Free,  0  B.  &  C.  167 ;  Gath-  De  Chemant,  4  Camp.    216;    AUen  v. 

ings  v.  Williams,  5  Ire.  487;  Toang  v.  Wood,  4  Moore  &  S.  610, 1  Bing.  N.  C.8. 
Foster,  14  N.  H.  114;  Ponder  v,  Graham,         '  Amory  v.  Amory,  6  Rob.  N.  Y.  614, 

4  Fia.  23 ;  Johnston  v.  Allen,  89  How.  Fir.  And  see  Bobbins  i;.  Potter,  d8  Mass.  632. 
606;  Watson  v.  Threlkeld,  2  Esp.  637;         *  Johnson  v,  Johnson,  1  Coldw.  626. 
Robinson  v,  Nahon,  1    Camp.  246;    1         *  Ante,§  440-449,  460  jt  8eq.,482  et 

Greenl.  Ev.  §  27,  207,  208.  seq.  (defined  486),  619  et  seq. 

'  Ponder  v.  Graham,  supra ;  Monro  jf* 
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reputation,  and  the  like,  the  party  on  the  other  side  may,  if  there 
is  no  estoppel,  show  that  no  fact  of  marriage  did  in  truth  tran- 
spire.^   And  — 

For  Jury.  —  The  question  of  marriage  or  no  marriage  is,  before 
a  court  of  common  law,  for  the  jury.^ 

m 

§  589.    Clandestine  Marriages  :  — 

Effect  on  the  Bvidence.  —  The  circumstance  that  a  marriage  is 
clandestine  may  considerably  influence  the  finding  of  the  jury  or 
judge  on  the  fact.  In  a  previous  section,*  Dr.  Radcliff  is  quoted 
as,  in  one  case,  deeming  the  proven  fact  of  intentional  secrecy, 
under  the  circumstances,  rather  aiding  than  otherwise  the  proofs. 
On  the  other  hand,  a  New  York  surrogate  once  observed :  "  The 
policy  of  the  law  is  opposed  to  concealment  of  the  marriage  con- 
tract. Publicity  affords  security.  Upon  this  application  for 
letters  of  administration  there  is  an  effort  to  establish  a  secret 
marriage.  There  was  no  open  cohabitation  or  acknowledgment, 
no  mark  or  token  of  the  relationship  ;  to  external  appearance  the 
parties  lived  as  single  persons ;  and  the  alleged  contract  [of  mar- 
riage] was  first  announced  when  the  lips  of  the  decedent  were 
sealed  by  death.  In  such  a  case,  there  is  no  presumption  in  favor 
of  marriage  ;  the  presumption  is  against  it.  There  is  no  ground 
for  invoking  the  charities  of  the  law  ;  but  the  concealment  excites 
suspicion,  and  calls  for  rigid  scrutiny."  *  Doubtless  the  views  of 
both  these  learned  judges  are,  though  seemingly  contradictory, 
correct  as  applied  to  the  marriages  severally  in  controversy.^ 

§  640.   Marriage  Repute  :  — 

As  Ordinary  Evidence.  — It  may  not  be  plain  what  weight  is  to 
be  given  to  the  single  fact  that  parties  are  reputed  married ; 
because,  in  ordinary  cases,  this  fact  is  seldom  or  never  found 
practically  alone.  We  have  seen  that,  as  a  shadow  from  the  cen- 
tral fact  of  matrimonial  cohabitation,  it  is  highly  important.^ 

In  Pedigree.  —  In  pedigree  causes,  family  and  other  like  repute 
is,  in  some  circumstances,  not  only  admissible,  but  sufficient  evi- 


^  Ante,  §  434 ;  Taylor  v.  Taylor,  2  Lee,         «  Cunningham  v.  Burdell,  4  Brad.  843, 

274,  6  Eng.  £c.  124 ;  Jenkins  v.  Bisbee,  1  464,  466. 

Edw.  Ch.  377 ;  Stevenson  v.  McReary,  12         *  And  see  DatIs  v,  Dayis,  1  Abb.  N. 

6m.  &  M.  0,  66 ;  Dunbarton  v.  Franklin,  Cas.  140 ;  Shedden  v.  Attorney-General, 

19  N.  H.  267  ;  Felts  ».  Foster,  Taylor,  121.  2  Swab.  &  T.  170, 194. 

a  Cockrill  V.  Calhoun,  1  Nott  &  McC.         >  Ante,  §  438;  Henderson  v.  CargiU, 

286 ;  Allen  v.  Hall,  2  Nott  &  McC.  114.  81  Missis.  367 ;  Spears  v.  Burton,  31  Missis 

•  Ante,  §  488.  647. 
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dence.^  They  differ  herein  from  the  ordinary  issues  of  married 
or  not.*  For  "  in  cases  of  pedigree,"  observed  Story,  J.,  '*  the 
rules  of  law  have  been  relaxed  in  respect  to  evidence,  to  an  extent 
fiEu:  beyond  what  has  been  applied  to  other  cases/'  ^    And  — 

In  Special  Marriage  Issnes.  —  There  are  some  other  special  cir- 
cumstances, not  well  defined,  wherein  the  evidence  of  marriage 
has  been  permitted  the  same  forms  as  in  pedigree,  in  respect  of 
reputation. "^  Still  it  has  been  laid  down,  that,  where  the  marriage 
is  to  be  shown  as  a  substantive  fact,  it  is  within  none  of  the 
exceptions  to  the  general  rule,  and  this  species  of  evidence  cannot 
be  received.^  In  Louisiana,  a  marriage  there  celebrated  while 
the  State  was  under  the  dominion  of  Spain  has  been  allowed  to 
be  proved  by  reputation.® 

§  641.  Declarations  accompanying  cohabitation  :  — 
How.  —  We  have  seen,'^  that  these  are  admissible  as  of  the  res 
ge9t€B,  Said  a  learned  judge  :  "  Where  pei-sons  live  together  as 
man  and  wife,  their  declarations  are  for  the  most  part  given  in  evi- 
dence ;  and,  if  these  declarations  be  contradictory,  it  will  of  course 
create  doubt,  and  must  be  left  to  the  jury  to  determine."  ^  It  has 
been  deemed  that,  in  some  circumstances,  such  declarations  dis-* 
claiming  marriage  may  outweigh  the  evidence  by  cohabitation 
and  repute.*    A  deceased  woman's  declarations,  that  her  former 


1  Ford  V.  Ford,  7  Humph.  02;  Davis 
V.  Wood,  1  Wheat.  6 ;  Yaughan  v.  Phebe, 
Mart  &  Terg.  5 ;  Douglass  v,  Sanderson, 
2  DalL  116;  White  v.  Strother,  11  Ala. 
720;  Kelly  v.  McGuire,  16  Ark.  566; 
Saunders  v.  Fuller,  4  Humph.  516; 
Greenwood  v.  Spiller,  2  Scam.  502 ;  Kay- 
wood  V.  Barnett,  3  Dev.  &  Bat.  91 ;  Strick- 
land V.  Poole,  1  Dall.  14 ;  Ross  v,  Cooley, 
8  Johns.  128;  Speed  v.  Brooks,  7  J.  J. 
Mar.  119 ;  Bimey  v.  Hann,  3  A.  K.  Mar. 
822;  Elliott  v.  Peirsol,  1  Pet.  328;  Wal- 
dron  V.  Tuttle,  4  N.  H.  371 ;  Stein  v,  Bow- 
iDan,  13  Pet.  209;  Garland  v.  Browner, 
18  Johns.  37;  Chancellor  p.  Milly,  9 
Dana,  23;  Ewell  v.  The  State,  6  Yerg. 
864;  Flowers  v.  Haralson,  6  Yerg.  494; 
Ewing  V.  Savery,  8  Bibh,  286 ;  Emerson 
V.  White,  9  Fost  N.  H.  482;  Mooers  v. 
Bunker,  9  Fo8t.N.  H.  420;  CaujoUe  v. 
Ferrie,  26  Barb.  177 ;  Woodard  v.  Spiller, 
1  Dana,  179;  Chapman  v.  Chapman,  2 
Conn.  847 ;  Johnson  o.  Howard,  1  Har. 
&  McH.  281.    And  see  ante,  §  447-449. 


*  Westfield  v,  Warren.  8  Halst  24^. 
And  see  Henderson  v.  Cargill,  supra; 
Mima  Queen  v.  Hepburn,  7  Cranch,  290 ; 
Miner  v,  Boneham,  15  Johns.  226 ;  Brooks 
V.  Clay,  8  A.  K.  Mar.  545;  Shearer  v. 
Clay,  1  Litt.  260 ;  Independence  v.  Pomp- 
ton,  4  Halst.  209 ;  Wilmington  v.  Burling- 
ton, 4  Pick.  174;  Everingham  v.  Mess* 
roon,  2  Beav.  461. 

*  Chirac  v.  Reinecker,  2  Pet.  613.  621. 
4  Post,  f  546 ;  Chamberlain  v.  Chao 

berlain,  71  N.  Y.  423;  Morgan  v.  Purneli, 
4  Hawks,  96 ;  Shrewsbury  Peerage  Case, 
7  H.  L.  Cas.  1.  See  Abington  v.  Norti 
Bridgewater,  23  Pick.  170;  Bryan  v.  Doc- 
little,  88  Ga.  255 ;  Pancoast  9.  Addison, 
1  Har.  &  J.  350. 

*  Westfield  o.  Warren,  supra. 

*  Cole  V,  Langley,  14  La.  An.  770. 
7  Ante,  §  438. 

*  Colcock,  J.  in  Allen  v.  Hall,  2  Nott  & 
McC.  114. 

*  Philbrick  V,  Spangler,  15  La.  An.  46. 
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husband  was  dead,  have  been  admitted  to  the  question  of  the 
validity  of  her  second  marriage.* 

§  542.   Judicial  Record :  — 

Competent.  —  Not  only  a  judicial  record  may  prove  a  divorce,' 
but  it  may  also  a  marriage,  or  prove  that  there  was  none  ;  as,  for 
example,  the  question  of  marriage  or  no  marriage  being  always 
one  of  the  issues  in  a  divorce  suit,  the  record  of  the  judgment  will 
be  conclusive  that  there  was  a  marriage  or  that  there  was  not.* 
This  sort  of  question  will  be  further  considered  in  the  second 
volume.* 

§  543.  Statutes  changing  the  Common  Law  of  the  Evidence  of 
Marriage  :  — 

Common-law  Rules  objected  to.  —  Those  common-law  rules 
which,  in  a  few  issues,  require  the  fact  of  marriage  to  be  proved, 
have,  by  some  courts,  been  partially  misunderstood,  and  com- 
plained of  as  too  severe.*  And  though,  as  we  have  seen,  they 
are  truly  founded  in,  at  least,  nicely  logical  justice,  as  imperfectly 
administered  they  are  not  alwayB  promotive  of  a  just  enforcement 
of  the  laws.  So  that,  in  some  of  our  States,  they  have  been 
modified  by  statutes.     Thus, — 

§  544.  Massachuaetts  Statute.  —  In  Massachusetts :  '^  When  the 
fact  of  marriage  is  required  or  offered  to  be  proved  before  any 
court,  evidence  of  the  admission  of  such  fact  by  the  party  against 
whom  the  process  is  instituted,  or  of  general  repute,  or  of  cohab- 
itation as  married  persons,  or  any  other  circumstantial  or  pre- 
sumptive evidence  from  which  the  fact  may  be  inferred,  shall  be 
competent."  ^  A  "  general  repute,"  to  be  within  the  statute,  may 
proceed  from  any  individuals  to  whom  the  circumstances  are 
known ;  it  need  not  come  from  the  members  of  the  person's  fam- 
ily whose  marriage  is  in  question."  And,  in  evidence  of  a  foreign 
marriage,  a  repute  in  the  foreign  country  may  be  received.®    That 

1  Spean  v.  Burton,  81  Missis.  647.  Batthews  v,  Galindo,  4  Bing.  610,  8  Car. 

*  Ante,  §  614  et  seq.  &  P.  238 ;  Martin  v.  Martin,  22  Ala.  86 ; 

•  Vol.  II.  §253, 262;  Amory ».  Amory,  Reg.  v.  Orgill,  9  Car.  &  P.  80;  Reg.  o. 
26  Wis.  152;  Buger  v.  Meckel,  21  Hun,  Bowen,  2  Car.  &  E.  227;  Rex  v.  Hassail, 
489.  2  Car.  &  P.  434;  Reg.  v.  Woodward,  8 

«  And  see  Sellman  v,  Bowen,  8  Gill  &  Car.  &  P.  661. 
J.  60,  64 ;   Muirhead   v.   Muirhead,  23         *  For  example,  in  Toting  v.  Foster,  14 

Missis.  97  ;  Pegram  v,  Isabell,  2  Hen.  &  N.  H.  114, 119. 
Munf.  193;  Vol.  II.  §  742  et  seq.    The         «  Mass.  Gen.  Sut.  c.  106,  §  22. 
following  cases  may  also  be  illastratiye         7  Knower  &.  Wesson,  13  Met.  143. 
and  helpful;  Duncan  v.  Helms,  8  Grat.         *  Commonwealth  v.  Johnson,  10  Allen, 

68;  Craige  v.  Neely,  6  Jones,  N.  C.  170;  196. 
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a  defendant  spoke  of  a  woman  living  in  the  house  with  him  as 
his  wife  is  evidence,  under  the  statute,  of  their  cohabitation  as 
married  persons.^  So  is  the  fact  of  the  two  occupying  one  bed, 
and  of  her  doing  household  work  in  his  absence.^ 

Other  States.  —  Some  of  the  other  States  have  provided  statutes 
more  or  less  like  this  one,  to  effect  the  same  object.^ 

§  545.  As  changiiig  Common  Law.  —  The  reasons  whence  pro* 
ceed  the  common-law  rules  requiring  a  fact  of  marriage  to  be 
proved  in  certain  issues,  and  indicating  the  methods  of  proof,  are 
a  part  of  the  human  understanding.  And  though  the  statutes 
just  spoken  of  have  absolved  the  courts  from  misinterpretations 
and  misapplications  of  them,  it  may  become  a  question  whether 
they  have  gone  further ;  or,  if  so,  how  much  further.  But  cer- 
tainly it  would  be  unjust  to  infer,  that,  under  these  statutes,  the 
proofs  of  marriage  are  altogether  the  same  in  a  criminal  case  for 
polygamy  as  in  a  civil  one  against  husband  and  wife  to  recover 
her  antenuptial  debt.  A  minuter  examination  of  this  class  of 
questions  is  not  here  proposed. 

I  Commonwealth  r.  Holt,  121  Mau.  61.         *  The  State  v.  Armington,  26  Mimi. 
s  Commonwealth  v.  Hurley,  14  Graj,    29;  The  State  v.  Johnson,  12  Mum.  470; 
411.  Case  o.  Case,  17  Cal.  698. 
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CHAPTER  XXXI. 

FURTHBB  AS  TO  THE  PBOOF  OF  LBGITIMAGY. 

§  546.  Proving  the  Marriage.  —  Legitimacy  depends  on  the  par- 
ties being  lawful  husband  and  wife.^  Therefore,  in  proving  the 
marriage,  the  rules  discussed  in  the  foregoing  chapter  are  perti- 
nent. Nor  is  legitimacy  the  same  in  proof  as  pedigree,^  men- 
tioned in  the  last  chapter,  permitting  wide  relaxations  of  the 
rules  of  evidence.  Yet  even  in  legitimacy  cases,  we  sometimes 
discern  something  of  the  same  thing,  real  or  apparent,  especially 
as  to  questions  on  the  border  line  between  legitimacy  and  pedigree. 
But  an  intelligent  discussion  of  this  subject  would  require  wide 
excursions  into  the  general  law  of  evidence,  not  advisable  in  this 
connection.^    A  valid  marriage  appearing,  — 

Paternity.  —  There  was  a  time  when  the  English  common  law 
held  the  child  of  a  married  woman  to  be  conclusively  legitimate, 
if  begotten  while  her  husband  was  within  the  four  seas,  —  "  that 
is,"  as  Coke  explains,  "  within  the  jurisdiction  of  the  King  of 
England," — except  only  where  he  "hath  an  apparent  impossi- 
bility of  procreation."  *  But  the  courts  did  not  long  permit  so 
violent  an  estoppel ;  **  gradually  receding  to  the  doctrine  explained 
in  a  previous  chapter.®  There  have  likewise  been  some  minor 
changes  of  judicial  opinion,  and  now  it  may  not  be  absolutely 
uniform,  but  it  is  nearly  so,  concerning  the  — 

§  547.  Husband  and  I77ife  as  I77itnes8es.  —  In  general,  they  are 
competent  to  the  question  of  their  own  marriage,  as  already  ex- 
plained.7     But  on  "  the  broad  ground  of  general  public  policy, 

^  Ante,  §  116, 118;  Shedden  o.  Attor-  v.  Johnson,  22  Ark.  70;  Johnson  r.  John- 

ney-General,  2  Swab.  &  T.  170, 103.  son,  1  Des.  605.    And  see  ante,  §  447. 

a  Ante,  §  640.  *  Co.  Lit.  244  a. 

s  Dannclli  v,   Dannelli,  4  Bush,  61 ;  *  Barony  ofStkye  &  Sele,  1  H.  L.  Gas. 

Barnam  v,  Barnum,  42  Md.  261 ;  Black-  507. 

born  V.  Crawf ords.  3  Wal.  176 ;  Haddock  «  Ante,  §  447-440. 

V.  Boston,  &c.  Railroad,  3  Allen,  208;  Sale  ^  Ante,  §  404;  Rex  v.  Bramley,  6  T. 

V.  Cnitchfield,  8  Bush,  636,  647;  In  the  R.  330;  Standen  v.  Standen,  Peake,  33; 

Goods  of  Emsley,  2  Swab.  &  T.  401 ;  Sliazp  Bex  v.  St  Peter's,  Bur.  Set  Cas.  25w 
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affeeting  the  children  bom  during  the  marriage,  as  well  as  the 
parties  themselves,"  ^  the  courts  refuse  to  permit,  on  the  issue  of 
legitimacy  or  illegitimacy,  the  married  parties,  or  one  of  them  after 
the  death  of  the  other,  to  testify  whether  or  not  they  had  carnal 
access  to  each  other  during  the  period  within  which  the  child 
must  have  been  begotten.^  On  the  other  hand,  they  have  per- 
mitted the  wife  and  mother  to  testify  on  this  issue,  not  that  the 
husband  did  not  have  carnal  commerce  with  her,  but  that  another 
man  had,^  or  had  not,^  at  a  time  when  the  conception  might  have 
taken  place  ;  "by  reason,"  said  Lord  Hardwicke,  "of  the  nature 
of  the  fact,  which  is  usually  carried  on  with  such  secrecy  that  it 
will  admit  of  no  other  evidence."  ^  A  fortiori^  therefore,  proof  of 
a  mere  denial  of  legitimacy,  by  the  supposed  father,  when  not 
under  oath,  is  not  admissible  against  it ;  ^  though  such  evidence 
has  been  deemed  competent,  under  special  circumstances,  in  its 
favor.' 

§  547  a.  Appearance  of  Child.  —  A  resemblance  of  the?  "ihild  to 
the  husband,  or  the  contrary,  is,  in  a  case  sufficiently  marked  and 
distinct,  a  competent  fact  to  be  submitted  to  the  jury.®  For 
example,  if  the  husband  and  wife  were  white  and  the  child  w^as  a 
mulatto,  it  could  not  be  doubted  that  illegitimacy  would  be  the 
overwhelming  conclusion.® 

§  548.  Child  begotten  before  Marriage  and  bom  after.  —  The  child 
in  this  case  is,  the  same  as  where  the  conception  occurred  after 
maiTiage,  presumptively  legitimate,  as  already  explained. ^^  Nor, 
in  this  case,  equally  as  in  the  other,  can  the  presumptive  parents 
be  witnesses  to  prove  non-access.^^    Yet  it  is  admissible  in  evi- 


1  B€X  p.  Kea,  11  East,  132. 

'  Rex  r.  Beading,  Cas.  temp.  Hardw. 
79,  82 ;  Patchett  v.  Holgate,  3  Eng.  L.  & 
£q.  100,  16  Jur.  308 ;  Rex  v.  Sourton.  6 
A.  &  £.  180,  6  Nev.  &  M.  575 ;  Page  v, 
Dennison,  1  Grant)  Pa.  377,  5  Casey,  Pu. 
420 ;  Tioga  v.  South  Creek,  25  Smith,  Pa. 
433 ;  Boy  kin  v,  Boykin,  70  N.  C.  262. 

»  Bex  V.  Rook,  1  Wils.  340. 

4  Warlick  w.  White,  76  N.  C.  176, 
which  holds  also,  that,  while  her  charac- 
ter for  truthfulness  may  be  impeached  in 
reply,  her  character  for  chastity  cannot 
be.  And  see  Morris  v,  Swaney,  7  Heisk. 
691. 

>  Bex  V.  Beading,  supra,  p.  82,  83. 

*  Bowles  t*.  Bingham,  2  Munf.  442. 


And  see  The  State  r.  Watters,  3  Ire.  466 ; 
People  V.  Ontario,  16  Barb.  286. 

T  Kenyon  v,  Ajshbridge,  11  Casey,  Pa. 
167.  See,  as  to  Louisiana,  Dejol  v.  John- 
son, 12  La.  An.  853.  See  also  Bennett  v. 
Toler,  16  Grat.  588;  Hitchins  r.  Eardley, 
Law  Bep.  2  P.  &  M.  248 ;  Gaines  v.  New 
Orleans,  6  Wal.  642. 

■  Warlick  ».  White,  76  N.  C.  176; 
The  State  v.  Bowles,  7  Jones,  N.  C.  679. 
It  was  rejected  in  Jones  v.  Jones,  46  Md. 
144. 

'  And  see  Illinois  Land,  &c.  Co.  v.  Bon- 
ner,  76  m.  316. 

10  Ante,  §  186, 187 ;  Best  Et.  4th  Lond. 
ed.  §  349,  p.  462. 
"  Tioga  p.  South  Creek,  26  Smith,  Pa. 
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dence,  to  the  aUegation  of  illegitimacy,  that  the  pregnancy  was 
not  visible  at  the  time  of  the  marriage ;  since  this  will  diminish 
the  effect  of  the  acknowledgment  implied  in  the  marriage  itself.^ 
If  a  man,  knowing  a  woman  to  be  pregnant,  marries  her,  she 
afiBrming  and  he  denying  his  paternity,  the  law  will  hold  the  child 
to  be  his.^ 

Marriage  after  Birth.  —  Under  the  civil  law,  and  by  statutes  in 
some  of  our  States,  a  marriage  of  the  parents  after  the  birth  of  a 
child  renders  it  legitimate ;  ^  but  such  a  child  cannot  take,  as 
legitimate,  real  estate  situated  in  a  State  or  country  where  the 
laws  do  not  permit  legitimacy  to  be  in  this  way  created.*  Said 
Lord  Brougham :  ^^  In  deciding  upon  the  title  to  real  estate,  the 
lex  loci  rei  sitce  must  always  prevail ;  so  that  a  person  legitimate 
by  the  law  of  his  birthplace,  and  of  the  place  where  his  parents 
were  married,  may  not  be  regarded  as  legitimate  to  take  real 
estate  by  inheritance  elsewhere."  *    So  also,  — 

Legitimacy  ^vhere  IhCarriage  unlawfuL  —  As  we  have  seen,  there 
are  in  a  few  of  our  States  statutes  making,  in  specified  circum- 
stances, children  sprung  from  invalid  marriages  legitimate.* 

§  549.  Suit  to  determine  Legitimacy.  —  In  England,  of  late,  there 
is  an  excellent  statute  (21  &  22  Vict.  c.  93 ')  by  means  of  which 
a  person  can  have  the  question  of  his  legitimacy  determined  by 
the  Divorce  Court.' 


433.  Ai  to  the  proofs  of  legitimacy  in 
these  cases  under  the  Scotch  laws,  see 
Reid  V.  Mill,  6  Scotch  Sess.  Cas.  4tb  ser. 
659. 

1  Baker  r.  Baker,  18  Cal.  87,  and  cases 
there  cited ;  Stegall  v,  Stegall,  2  Brock. 
266;  Eleinert  v.  Ehlers,  2  Wright,  Pa. 
439;  Page  v.  Dennison,  1  Grant,  Pa.  877 ; 
Dennison  v.  Page,  6  aCasej,  Pa.  420 ; 
Phillips  V.  Allen,  2  Allen,  463. 

s  Bailej  v.  Boyd,  69  Ind.  292. 

•  Carroll  v.  Carroll,  20  Texas,  731; 
Ash  V,  Waj,  2  Grat  203;  Hunter  v. 
V\rhitworth,  9  Ala.  966 ;  Adams  v.  Adams, 
86  6a.  236;  Hawbecker  v.  Hawbecker, 
48  Md.  616. 
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*  Smith  V.  Derr,  10  Casey,  Pa.  126; 
Birtwhistle  r.  Vardill,  6  B.  &  C.  438 ;  s.  o. 
nom.  Burtwhistle  v.  Vardill,  6  Bing.  N.  C. 
386;  Birtwhistle  v.  Vardill,  7  CL  &  F. 
896,  8.  0. 

*  Eenton  v.  Livingstone,  3  Macq.  Ap. 
Cas.  497,  632.  And  see  Shedden  v.  Pat- 
rick, 1  Macq.  Ap.  Cas.  636. 

*  Ante,  §  301-303;  Lincecum  v.  Un- 
cecum,  3  Misso.  441. 

7  Ante,  §  66,  note. 

*  Shedden  r.  Attorney-General,  3 
Swab.  &T.  170;  Frederick  v.  Attorney- 
General,  Law  Bep.  8  P.  &  M.  196. 
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CHAPTER  XXXII. 

IN  GENERAL  OF  THE  HUSBAND'S  SUPPOETING  THE  WIFE. 

§  550.  Elsewhere.  —  In  connection  with  the  discussions  on 
divorce  and  alimony,  in  later  divisions  of  this  volume  and  in  the 
second,  the  support  which  the  wife  may  obtain  through  a  judicial 
proceeding  directly  between  herself  and  husband  will  be  consid- 
ered, not  in  the  series  of  chapters  on  which  we  are  now  entering. 

§  551.  Duty  of  Support  defined.  —  Marriage  casts  mutual  duties 
and  confers  mutual  rights  on  the  parties.  Among  the  husband's 
duties  is  the  maintenance  of  the  wife  so  long  as  she  is  not  delin- 
quent in  hers  toward  him,^  Among  her  rights  is  an  irrevocable 
agency  to  pledge  his  credit  for  whatever  is  necessary  to  her  sup- 
port, unless  he  provides  other  means.^  In  considering  this  doc- 
trine, it  will  be  convenient  to  distinguish  the  circumstances  of 
cases;  as, — 

§  552.  CirciunBtanoes  dlBtingnished  — -  (How  Discuaslon  divided). 
—  The  simplest  form  of  the  duty  occurs  where  the  parties  are  in 
actual  cohabitation.  We  shall  consider  it,  and  the  general  doc- 
trine, in  this  chapter.  Then,  in  the  next,  we  shall  inquire  what 
modifications  grow  out  of  the  husband's  lawful  absence.  Other 
questions  will  be  discussed  in  subsequent  chapters,  until  the  sub- 
ject is  exhausted. 

§  553.  Infanoy  of  Husband. —  An  infant  husband  is  under  the 
same  obligation  as  an  adult  to  give  his  wife  needful  sustenance.' 
And,  in  any  case,  — 

1  1  Bishop  Mar.  Women,  §  49,  68, 887,  •  Cantine  v.  FhiUipt,  6  Earring.  Del 
802 ;  2  U).  §  72, 168.  42& 

s  Bishop    Con.    87;   2  Bishop   Mar. 
Women,  §  408. 
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Husband's  Liability  to  Third  Person.  —  A  husband  who  omits  to 
furnish  his  wife  with  such  sustenance  as,  considering  his  rank 
and  fortune,  a  jury  under  instructions  from  the  court  shall  deem 
necessary  for  her,  is  liable  at  law  to  any  third  person  who  at  her 
request  provides  the  same,  undertaking  to  look  to  him  for  pay- 
ment.^ But  one  who  himself  makes  the  provision  is  not  thus 
Vifible,  even  for  what  would  otherwise  be  regarded  as  necessaries.* 

§  554.  What  are  Necessaries.  —  The  question  what  are  necessa- 
ries for  a  wife  will  vary  with  the  husband's  rank  and  fortune.' 
But  every  wife,  whatever  the  husband's  circumstances,  is  entitled 
to  food  and  clothing  to  preserve  her  life  and  health,  and  to  medi- 
cal care  and  nursing  when  sick.  And,  in  general  terms,  neces- 
saries are  such  articles  of  food,  or  apparel,  or  medicine,  or  such 
medical  attendance  or  nursing,  or  such  provided  means  of  loco- 
motion, or  provided  habitation  and  furniture,  or  such  provision 
for  her  protection  in  society,  and  the  like,  as  the  husband,  con- 
sidering his  ability  and  standing,  ought  to  furnish  to  his  wife 
for  her  sustenance,  and  the  preservation  of  her  health  and  her 
comfort.*  The  rule  for  necessaries,  therefore,  is  not  the  same  as 
for  alimony,  to  be  discussed  in  the  second  volume. 

1  Johnston  v.  Sumner,  8  H.  &  N.  261 ;  67  Maine,  235  ;  Raynes  v.  Bennett,  114 

Atkins  V,  Garwood,  7   Car.   &  P.  766 ;  Mass.  424 ;  Keller  v.  Phillips,  3d  N.  Y. 

Shelton  v.  Pendleton,  18  Conn.  417 ;  Mon-  351. 

tagne  v.  Benedict,  3  B.  &  C.  631*;  Lane         *  Wamer  v.  Heiden,  28  Wis.  517,  519; 

V.  Ironmonger,  13  M.  &  W.  368 ;  Gilman  Manby  v.  Scott,  ut  sup.  and  2  Smith 

V.  Andrus,  28  Vt.  241 ;  Monroe  t;.  Bud-  Lead.  Cas.  245  and  note ;  2  Bright  Hus. 

long,  51  Barb.  493 ;  Keller  v.  Phillips,  39  &  Wife,  5  et  seq. ;  Dyer  v.  East,  1  Vent, 

N.  Y.  351 ;  Day  v.  Burnham,  36  Vt.  87 ;  42,  1  Mod.  9 ;  1  Selw.  N.  P.  Phil.  ed.  of 

Dyer  v.  East,  1  Vent.  42,  1  Mod.  9 ;  Rob-  1844,  714  et  seq. ;  1  Steph.  N.  P.  718  et 

ison  V.  Gosnold,  6  Mod.  171;  Tebbets  v.  seq.;    Garbrand  v.  Allen,    Comb.    450; 

Hapgood,  34  N.   H.  420;  The  State  v.  Morton  v.  Withens,  Skin.  348 ;  Seaton  v. 

Rausell,  41  Conn.  433 ;  Raynes  v.  Ben-  Benedict,  5  Bing.  28 ;  Montague  v.  Baron, 

nett,  114  Mass.  424 ;  Roney  v.  Wood,  1  5  D.  &  R.  532 ;  Montague  t\  Benedict,  3 

Wils.  Ind.  378  ;    Markley  v,  Wartman,  B.  &  C.  631,  s.  c. ;  Montague  v.  Espinasse, 

9  Philad.  236;   Daubney   v.   Hughes,  3  1  Car.  &  P.  356, 502,  a.  c. ;  Atkins  i?.  Cur- 

Thomp.  &  C.  350 ;   Cartwright  v.  Bate,  1  wood,  7  Car.  &  P.  750 ;  Clifford  v,  Laton, 

Allen,  514.    See  post.  §  568.  3  Car.  &  P.  15,  Moody  &  M.  101 ;  Hunt  v. 

a  Holt  r.  Bricn,  4  B.  &  Aid.  252 ;  Sea-  Blaquiere,  3  Moore  &  P.  108,  5  Bing.  550; 

ton  V,  Benedict,  5  Bing.  28;  Morgan  v.  Reeve  v.  Conynghara,  2  Car.  &K.  444; 

Hughes,  20  Texas,  141 ;   Etherington  v.  Read  v,  Lcgard,  6  Exch.  636, 15  Jur.  494^ 

Parrot,  2  Ld.  Raym.  1006;  Bevier  v.  Gal-  4  Eng.  L.  &  Eq.  523;  Lane  v.  Ironmonger, 

loway,  71  111.  517;  Suiter  w.  Mustin,  50  13  M.  &  W.  368;  Harris  ».  Lee,  IF, 

Ga.  242;  Barr  v.  Armstrong,  56  Misso.  Wms.  482;  Anonymous,  2  Show.  132; 

577;  Catlini?.  Martin,  69  N.  Y.  393;  Rca  Dennys  v.  Sargeant,  6  Car.  &  P.  419; 

P.  Durkee,  25  111.  503.  Etherington  v.  Parrot,  2  Ld.  Raym.  1006, 

8  Manby  ».  Scott,  1  Sid.  109,  128,  1  1  Salk.  118;  Cany  v.  Patton,  2  Ashm. 

Lev.  4, 1  Mod.  124;  Thorpe  v.  Shapleigh,  140;  Shelton  v,  Hoadley,  15  Conn.  636; 
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§  555.    HoBband's  Power  over  BzpenditnreB.  —  When  the  parties 

are  in  cohabitation,  the  husband  is  the  head  of  the  family ;  and,  if 

Black  V.  Bryan,  18  Texas,  453 ;  McClallen  of  the  State,  a  clairroyant  physician  can 
V.  Adams,  19  Pick.  dS2 ;  Zeigler  v,  David,  collect  an  ordinary  bill  for  medical  at- 
23  Ala.  127 ;  Smith  v.  Davis,  46  N.  H.  tendance,  —  is  it  properly  a  conclusion  of 
566 ;  Ottaway  u.  Hamilton,  3  C.  P.  D.  393 ;  law,  in  distinction  from  fact,  that  the  wife 
Raynes  u.  Bennett,  114  Mass.  424.  See  is  not  competent  to  select  a  physician  of 
Grant  v.  Dabncy,  19  Kan.  388 ;  Huff  v,  this  particular  sort,  but  the  husband  is  ? 
Boumell,  48  Ga.  338 ;  The  State  v.  Ran-  If  tlie  wife,  left  uncared  for  by  the  hus- 
sell,  41  Conn.  433.  In  Breinig  o.  Meitzler,  band,  employs  the  clairvoyant  as  a  nurse, 
11  Harris,  Pa.  156,  160,  Black,  0.  J.  ob-  how  is  it  1  A  wide  field  of  inquiry  here 
served :  "  What  would  be  extravagant  in  lies  open.  The  just  doctrine  is  believed 
one  man's  wife  might  be  very  economical  to  be,  that  the  Maker  of  us  all  has  com- 
in  another.  The  best  way  to  determine  mltted  to  each  one  the  care  of  his  own 
what  articles  of  dress  a  discarded  wife  body  and  soul ;  and  courts  and  juries 
may  supply  herself  with  at  the  expense  should  recognize  this  fact,  except  where 
of  her  husband,  is  to  ascertain  what  a  a  statute  has  provided  the  contrary,  or 
prudent  woman  would  expect,  and  a  good  the  party  has  surrendered  the  care  to  an- 
husband  would  be  willing  to  furnish,  if  other.  How  far  marriage  takes  from  the 
the  parties  were  living  harmoniously  woman  the  right  to  decide  in  what 
together.  This  would  depend  on  arariety  manner  she  shall  be  attended  in  sickness, 
of  circumstances,  and  on  the  value  of  the  is,  it  may  be,  a  question  not  quite  settled 
husband's  estate  among  others.  The  as  to  the  case  wherein  the  husband  pro- 
short  as  well  as  the  fair  way  of  dealing  vides  attendance  of  his  own  choosing, 
with  such  a  question  is  to  call  a  witness  When  he  does  not,  the  right  is,  in  reason, 
who  knows  the  circumstances,  style  of  absolutely  hers.  She  may  exercise  it  as 
living,  and  social  position  of  the  husband  she  will.  A  court,  a  jury,  or  even  the 
and  his  family."  Medical  Attendance  legislature  is  not  in  reason  justified  in 
—  (Clairvoyant). — It  is  familiar  and  com-  restraining  her  from  carrying  out  in  this 
mon  doctrine  that  medical  attendance  in  what  every  otherperson  may  regard  as  her 
sickness  is  among  the  necessaries.  Bev-  mere  whim.  And  if  the  forsaking  bus- 
ier V.  Galloway,  71  III.  517;  Harttmann  band  does  not  pay  the  bill,  he  should  be 
17.  Tegart,  12  Kan.  177.  But  in  Wood  v,  compelled.  I  know  this  is  a  sort  of  ques- 
O'Kelley,  8  Cush.  406,  it  was  held  that  a  tion  on  which  excellent  people  differ, 
husband  is  not  liable,  as  for  necessaries,  Formerly,  and  the  old  laws  still  remain 
to  pay  a  clairvoyant  doctor  called  in  by  to  some  extent  in  Europe,  the  state  un- 
the  wife  in  her  illness.  Said  the  learned  dertook  to  provide  for  men's  souls,  by 
judge :  "  The  law  does  not  recognize  the  compelling  them  to  some  form  of  religion 
dreams,  visions,  or  revelations  of  a  woman  which  alone,  it  was  deemed,  would  make 
in  a  mesmeric  sleep  as  necessaries  for  a  them  eternally  happy.  The  enforce- 
wife,  for  which  the  husband,  without  his  nient  of  this  idea  has  made  a  purgatory 
consent,  can  be  held  to  pay.  These  are  on  earth,  but  with  us  it  is  abandoned, 
fancy  articles,  which  those  who  have  Still,  in  various  forms,  we  have  in  some 
money  of  their  own  to  dispose  of  .may  of  our  States  the  idea  applied  to  thd 
purchase,  if  they  think  proper,  but  they  body.  Surely  the  body,  which  soon  will 
are  not  necessaries,  known  to  the  law,  perish,  is  of  no  more  value  than  the  im- 
for  which  the  wife  can  pledge  the  credit  mortal  part.  And  the  sooner  we  extend 
of  her  absent  husband.*'  p.  408.  Upon  to  all  of  mature  years  the  right  to  judge 
principle,  if  the  wife  is  sick,  needing  a  for  themselves  what  is  for  their  good,  so 
physician,  and  the  husband  provides  her  long  as  they  do  not  interfere  with  their 
none,  it  would  be  a  hard  measure  to  com-  neighbors,  or  do  what  may  corrupt  the  pub- 
pel  her,  as  the  first  step,  to  apply  to  a  lie  morals,  the  better.  Pew  in  Cliuroh. 
bench  of  judges  for  direction  whom  to  —  A  pew  in  a  church  has  been  adjudged 
employ.    Now,  assuming  that,  by  the  law  not  to  be  a  necessary,    "  It  is  said  in  the 
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he  chooses,  he  may  take  the  providing  for  it  into  his  own  hands^ 
even  excluding  his  wife  from  all  share  therein.*    And, — 

Forbidding  Tradesman.  —  While  unquestionably  this  right  carries 
with  it  the  privilege  of  determining  from  what  tradesmen  the 
family  supplies  shall  be  procured,^  there  are  authorities  which 
seem  further  to  hold,  that,  if  the  husband  forbids  every  trades- 
man to  supply  his  family,  they  must  starve.*  "  For,"  said  Lord 
Holt,  "  the  wife  has  no  power  originally  to  charge  her  husband, 
but  is  absolutely  under  his  power  and  government,  and  must  be 
content  with  what  he  provides ;  and,  if  he  does  not  provide 
necessaries,  her  remedy  is  in  the  spiritual  court."  *  But  this,  at 
most,  was  only  a  dictum  of  an  eminent  judge,  uttered  in  a  case 
where  the  wife  was  a  drunken  spendthrift,  in  the  habit  of  pawn- 
ing her  clothes  for  drink,  and  the  husband  had  made  other  and 
sufficient  provision  for  her,  and  the  goods  were  furnished  against 
his  caution  to  the  contrary.  Even  as  dictum^  the  better  reporter 
Salkeld  puts  it  in  a  milder  way.'^  It  is  in  flat  contradiction  of 
the  common  and  established  doctrine,  that  the  husband  is  compel- 
lable to  supply  his  wife  with  necessaries ;  and,  when  he  does  not 
himself,  any  other  person  may,  and  enforce  payment  from  him.^ 
So  is  the  question  in  strict  legal  right ;  but,  — 

§  556.  Agency  in  Wife  presumed.  —  It  being  essential  to  the 
comfortable  living  together  of  married  parties,  and  in  practice 
nearly  universal,  for  the  husband  to  concede  to  the  wife  more  or 
less  control  over  household  affairs  and  expenses,  her  agency  there- 
in will  to  some  degree  be  presumed,  in  the  absence  of  proof  to  the 
contrary.  The  reported  cases  on  this  question  have  proceeded 
so  much  on  their  special  and  varying  facts  as  to  render  the 
deduction  of  a  rule  not  quite  easy ;  but,  as  general  doctrine,  sub- 
ject to  be  modified  by  what  appears  in  the  particular  instance,  it 
may  be  reasonably  accurate  to  say,  in  the  words  of  Bayley,  J., 
that  ^^  cohabitation  is  presumptive  evidence  of  the  assent  of  the 

• 

books/' observed  Park,  J.  "that  necessa-  *  1  Selw.  N.  P.  292;  Etherington  v. 

ries  consist  only  of  food,  drink,  clothing,  Parrot,  1  Salk.  118,  2  Ld.  Rajm.  1006; 

washing,  physic,  instruction,  and  a  suita-  Bonlton  v.  Prentice,  1  Selw.  N.  P.  208. 

ble  place  of  residence."    And  by  instnio-  *  Etbering^n  v.  Parrot,  2  Ld.  Raym. 

tion  is  not  meant  religious  instruction.  1006. 

St.  John's  Parish  v,  Bronaon,  40  Conn.  *  s.  c.l  Salk.  118. 

76,  76.  •  Ante,  §  661,  662;  Hnghet  v.  Chad- 

1  Post,  §  769.  wick,  6  Ala.  661. 

s  Post,  §  660;  Bevier  v.  Galloway,  71 
m.  617. 
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husband "  to  being  bound  by  the  wife's  contract  for  "  necessa- 
ries "  ^  for  herself  and  family,  nothing  more.*  And  by  the  word 
'^  necessaries,"  as  here  used,  is  perhaps  meant  those  things  which 
are  prima-fade  such,  not  taking  into  the  account  supplies  pro- 
cured by  the  husband  on  his  own  personal  order ;  ^  yet,  if  she 
obtains  an  over-supply,  whether  from  one  trader  or  many,  the 
agency  will  not  be  presumed.*  "I  take  the  law,"  said  Lord 
Abinger,  C.  B.,  "  with  respect  to  husband  and  wife,  to  be  this ; 
Where  a  wife  is  living  with  her  husband,  and  where,  in  the  ordi- 
nary arrangements  of  her  husband's  household,  she  gives  orders 
to  ti*adesmen  for  the  benefit  of  her  husband  and  familv,  and  these 
orders  are  proper  and  not  extravagant,  it  is  presumed  that  she  has 
the  authority  of  her  husband  for  so  doing.  Thid  rule  is  founded 
on  common  sense ;  for  a  wife  would  be  of  little  use  to  her  hus- 
band in  their  domestic  arrangements,  if  she  could  not  order  such 
things  as  are  proper  for  the  use  of  a  house,  and  for  her  own  use, 
without  the  interference  of  her  husband.  The  law,  therefore, 
presumes  that  she  does  this  by  her  husband's  authority."  ^  The 
limits  of  this  doctrine  seem  not  in  all  respects  to  be  absolutely 
defined.  Where  it  was  expressly  understood  between  a  husband 
and  his  wife  that  she  was  not  to  pledge  his  credit,  and  he  supplied 
her  otherwise,  he  was  in  an  English  case  held  not  to  be  answer- 
able to  a  tradesman  of  whom  she  procured  a  suitable  article  of 
dress ;  the  latter  neither  knowing  of  this  arrangement,  nor  having 
before  dealt  with  her.^  But  it  is  not  certain  the  same  would 
have  been  adjudged  had  the  article  been  a  steak  for  breakfast.^ 
If  the  husband  notifies  the  tradesman  in  advance  not  to  trust  his 

^  Montague  9.  Benedict,  3  B.  &  C.  631,         '  Ruddock  v.  Marsh,  supra. 
635.  *  Lane  v.  Ironmonger,  supra;  Atkins 

3  "If  a  man  and  his  wife  live  together,  it  v.  Curwood,  7  Car.  &  P.  756.    And  see 

matters  not  what  private  agreement  they  Ileneaux  v.  TeaJde,  8  £zch.  680,  20  Eng. 

may  make,  the  wife  has  all  usual  author-  L-  &  £q.  345. 

ities  of  a  wife."    Pollock,  C.  B.  in  John-         *  Emmett  v,  Norton,  8  Car.  &  P.  606, 

ston  17.  Sumner,  3  H.  &  N.  261,  266;  8.  p.  610. 

Kuddock  V,  Marsh,  88  Eng.  L.  &  Eq.  515,         e  Debenham  v,  Mellon,  6  Q.  B.  D.  3M, 

1  H.  &  N.  601.    And  see  Etherington  v.  And  see  10  Cent.  L.  J.  341. 
Parrot>  cited  and  commented  on  in  the         7  And   see   Bigoney  v.   Neiman,   28 

last  section;  Lane  v.  Ironmonger,  13  M.  Smith,  Pa.  330;  Gordon  ».  Sempill,  Mor. 

&  W.  868 ;  Green  i;.  Sperry,  16  Vt.  390 ;  Diet.  1  App.  (H.  &  W.  No.  4)  10 ;  Cook  w, 

Shelton  v,  Hoadley,  15  Conn.  535;  Fur-  Ligon,  54  Missis.  368;  Keller  v.  Phillips, 

long  V.  Hysom,  35  Maine,  332;  Fredd  v.  89  N.  Y.  361 ;  Connerat  ».  Goldsmith,  6 

Eves,  4  Earring  Del.  385;  Gotts  v,  Clark,  Ga.  14  ;  Philllpson  ».  Hayter,  Law  Bep. 

78  ni.  229 ;  McMillen  r.  Lee,  78  IlL  443 ;  0  C.  P.  38. 
Clark  V,  Cos,  32  Mich.  204. 
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wife,  plainly  he  is  not  liable,  except  where  he  fails  to  provide  the 
necessaries  otherwise.     But  — 

§  567.  Idving  apart.  —  "  Where,"  continues  Lord  Abinger,  "  the 
husband  and  wife  are  separated  from  each  other,  and  do  not  live 
in  the  same  house,  new  considerations  arise."  *  They  are  for  suo- 
ceeding  chapters.     And,  equally  there  and  here,— 

§  658.  Sorts  of  Agency  diatinguifllied. — The  reader  should  dis- 
tinguish between  the  two  sorts  of  presumed  agency  already 
mentioned,  —  the  one,  confeiTed  by  the  marriage  itself,  and  not 
within  the  husband's  power  to  withdraw ;  the  other,  presumed 
from  the  cohabitation  and  its  attendant  circumstances,  always 
controllable  or  revocable  by  him.  Again,  by  express  terms,  the 
wife  may  be  made  by  the  husband  his  agent,  the  same  as  any 
other  person .2  Or,  though  she  was  in  no  way  such  when  she 
made  a  purchase,  he  may  confirm  her  assumed  agency  by  — 

Aoceptmg  Benefit  of  Purchase.  —  As  in  other  cases  of  assumed 
and  unauthorized  agency,^  the  husband  may  ratify  what  the  wife 
has  done.*  Such  ratification  occurs,  for  example,  where  he 
knowingly  permits  an  article  wrongfully  purchased  by  her  on 
his  credit  to  come  into  the  family  use.  We  shall  see  more  of 
this  hereafter.^ 

1  Emmett  v.  Norton,  8  Car.  &  P.  606.  Abbott  v,  Mackinley,  2  Miles,  220;  Cox 

'  On  the  general  question  of  the  wife's  v.  Hoffman,  4  Dev.  &  Bat.  180 ;  Shelton 

agency  for  the  husband,  see  2  Bishop  v.  Pendleton,  18  Conn.  417 ;  Mulford  v. 

Mar.  Women,  §  378-382,  400-414.  Young,  6  Oiiio,  294 ;  Minard  v.  Mead,  7 

■  Bishop  Con.  §  707-711.  Wend.  68;  Dacy  v.  New  York  Chemical 

4  Millard  v.   Harvey,  84  Bear.  237;  Manufacturing  Co.,  2  Hall,  550 ;  Spencer 

Connolly  v.  Autenrieth,  4  La.  An.  1(33;  v.  Tisue,  Addison,  316;    Shoemaker  v. 

Roberts  v.  Wilkinson,  5  La.  An.  369 ;  Shaw  Eunkle,  5  WatU,  107 ;  Webster  v.  McOin- 

V.  Emery,  38  Maine,  484.  nis,  5  Binn.  285 ;  Cany  v.  Patton.  2  Ashro. 

»  Post,  §  618;  Rennick  r,  Ficklin,  SB.  140;  Wray  v.  Cox,  24  Ala.  837  ;  Sawyer 

Monr.  166.    And  see  on  the  subject  of  v.  Cutting,  23  Vt.  486 ;  Gill  v.  Read,  5  R. 

this  section,  and  the  last,  Gray  i;.  Otis,  11  L  343 ;  Reese  v.  Chilton,  26  Misso.  698 ; 

Vt.  628;  Green  v.  Sperry,  16  Vt.  390;  Krebs  v.  0*Grady,  23  Ala.  726;  Casteel 

Benjamin  u.  Benjamin,  16  Conn.  347 ;  v.  Casteel,  8  Blackf .  240 ;  Read  v.  Legard, 

Mackinley  v.  McGregor,  8  Whart.  369 ;  4  Eng.  L.  &  £q.  623, 6  £xch.  6d6w 
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CHAPTER  XXXIII. 

THE  EFFECT  OF  THE  HUSBAND'S  TEMPOEABY   ABSENCE,  THE 
INSANITY  OF  ONE  OF  THE  PABTIES,   AND  THE  LIKE. 

§  559.  Wliat  Agency  from  Marriage  alone.  — Except  the  agency 
whereby  the  wife  may  charge  the  husband  for  necessaries  pro- 
Qured  for  her  support  when  he  neglects  to  furnish  them,  as  already 
explained,  marriage  confers  none  upon  her.^     But  — 

Further  Agency  presumed.  —  Circumstances  connected  with  the 
conduct  of  the  married  parties  and  the  customs  of  society  ^  may 
lead  to  a  prima-faeie  presumption  of  agency,  as  well  when  the 
husband  is  absent  from  home  as  when  he  is  present. 

§  560.  Forbidding  Tradesmen.  —  As  when  the  husband  is  at 
home,*  so  also  when  he  goes  temporarily  away  leaving  his  wife 
there,  it  is  legally  in  his  power,  and  in  some  extreme  circum- 
stances morally  so,  having  made  due  provision  for  her  wants,  to 
forbid  all  persons,  or  any  particular  one,  to  furnish  her  any  thing 
on  his  account.*  While  the  law  compels  him  to  take  care  of  his 
family,  "  he  has  a  right,'*  in  the  words  of  Sutherland,  J.,  in  a  case 
involving  the  same  principle,  ^^  to  supply  them  in  such  reasonable 
manner  as  he  may  think  proper ;  he  can  employ  such  mechanics 
and  storekeepers  as  he  chooses,  and  can  prohibit  all  others  from 
giving  them  credit  on  his  account."  *    But,  — 

§  561.  Agency  presumed  from  the  absent  JEPusbancTs  voluntarily 
leaving  his  Wife  and  Property  together :  — 

In  General.  —  If  a  husband,  temporarily  away  from  home,  ap- 
points no  person  specially  to  look  after  his  domestic  affairs  and 
effects,  and  there  is  no  one  other  than  his  wife  accustomed  to  do 
this,  the  presumption  is  that  he  means  her  to  act,  to  some  degree, 

1  2  Bishop  Mar.  Women,  §  402,  403;  see  Beneauz  v.  Teakle,  8  Ezch.  680,  20 

Savage  v.  Davis,  18  Wis.  608.  £ng.  L.  &  Eq.  845. 

>  ADte,  §  666.  ^  Kimball  v.  Eeyes,  11  Wend.  83,  34. 

*  Ante,  §  665.  And  see  Morgan  v.  Hughes,  20  Texas, 

*  Holt  V.  Brlen,  4  B.  &  Aid.  252.    And  141 ;  Harshaw  v.  Merryman,  18  Mlsso. 

. .     106 ;  Mott  V.  Comstock,  8  Wend.  544. 
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as  his  agent  therein.  The  extent  of  the  agency  will  depend  upon 
the  length  of  the  contemplated  absence,  and  the  other  circum- 
stances connected  therewith  and  with  the  situation  of  the  parties 
and  effects.^  A  comparison  of  the  cases  shows  also,  that  the  ex- 
tent of  the  agency  is  a  mixed  question  of  law  and  fact.^ 

To  protect  —  Not  sell  or  destroy.  —  Commonly  the  presumption 
is,  that  the  wife  may  protect  and  preserve  the  property  left  in  her 
implied  care,  but  neither  sell  nor  destroy  it.  Yet,  in  some  circum- 
stances, even  the  power  of  preservation  implies  some  power  of 
disposition.*     Thus,  — 

Preserve.  —  A  husband  being  away  on  military  service,  and  pro- 
ceedings being  instituted  to  confiscate  his  property,  the  wife  may 
employ  counsel  and  make  the  proper  and  usual  defence,  and 
charge  him  therefor.*    Again,  — 

Carrying  on  Business.  — A  baker  in  Alabama  went  temporarily 
to  California,  leaving  his  wife  and  bakery  behind.  Thereupon 
she  carried  on  the  business  in  her  own  name.  She  sold  some  of 
the  fixtures,  taking  promissory  notes  payable  to  herself,  and  after- 
ward transferred  them  in  discharge  of  a  debt  which  she  had  con- 
tracted about  the  business.  The  court  deemed,  that  the  law 
made  no  presumption  of  authority  to  transfer  the  notes,  but  the 
jury  might  determine  the  question  as  pertaining  to  the  evidence. 
Said  Goldthwaite,  J. :  ^^  The  wife,  in  the  absence  of  the  husband, 
may  have  a  general  authority  to  exercise  the  usual  and  ordinary 
control  over  the  property  left  in  her  possession  by  him,  which 
must  be  controlled  by  some  one ;  unless  the  presumption  of  this 
authority  is  rebutted  by  proof  that  he  had  constituted  some  other 
person  his  agent  for  that  purpose.^  But  the  sale  of  the  husband's 
effects  may  be  outside  of  the  usual  and  ordinary  control  of  them  ; 
and  whether  it  is  so  or  not  must  depend  upon  the  nature  of  the 
property,  the  length  of  the  absence,  and  perhaps  other  circum- 
stances. If  the  husband  went  to  California,  leaving  the  wife  to 
carry  on  his  plantation  during  his  absence,  it  would  not  follow, 


1  Savage  v.  Davis,  18  Wis.  608; 
Header  v.  Page,  89  Vt.  806 ;  Brouer  v. 
Vandenbnrgh,  31  Barb.  648 ;  Schindel  v. 
Schindel,  12  Md.  108 ;  Cheek  v.  Bellows, 
17  Texas,  613;  Fisher  v.  Conway,  21 
Kan.  18;  Buford  v,  Spe^d,  11  Bush,  338; 
Church  V.  Landers,  10  Wend.  79 ;  Edgerly 
0.  Whalan,  106  Mass.  307. 

*  Savage  V.  Davis,  supra^   and  the 
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other  cases  in  the  above  and  succeeding 
notes.  And  see  Flimmer  v.  Sells,  3  Nev. 
&  M.  422. 

s  Buford  0.  Speed,  11  Bush,  838; 
Fisher  v.  Conway,  21  Kan.  18.  And  see 
Smith  V,  Stephenson,  45  Iowa,  646. 

^  Buford  p.  Speed,  supra. 

*  Referring  to  Church  v.  Landers,  10 
Wend.  79. 


CHAP.  XXXIII.]      TEMPOBART  ABSENCE,   INSANTTr,  ETC.       §  562 

as  a  presumption  of  law,  that  he  had  given  her  authority  to  sell 
and  dispose  of  his  slaves,  and  transfer  the  notes  received  in  pay- 
ment for  them.  So  in  the  present  case,  although  the  husband 
may  have  consented  that  his  wife  might  carry  on  the  business  of 
the  bakery  in  her  separate  name,  that  fact  does  not  create  a  legal 
presumption  that  she  was  authorized  to  transfer  the  notes  received 
from  the  sale  of  the  fixtures,  which  in  law  were  payable  to  her 
Iiusband  ;  and  that  they  were  transferred  in  payment  of  a  debt 
contracted  by  her  in  the  course  of  the  separate  business  can  have 
no  influence.  The  question  is  purely  one  of  authority,  so  far  as 
she  is  concerned.'*  *  There  are  oth«r  cases  tending  to  this  view 
of  the  law.^     • 

§  562.  Paying  HoBband's  Debts  with  his  Effeota.  — The  Connecti- 
cut court  deemed,  that,  where  a  husband  goes  temporarily  from 
home,  leaving  wife  and  effects  behind,  she  shall  be  presumed  to 
have  such  power  over  the  effects  as  wives  commonly  have  in  like 
circumstances  ;  together  with  the  full  authority  which  any-  other 
agent  left  in  charge  of  them,  and  the  business  connected  there- 
with, would  under  the  general  law  of  agency  possess.  Applying 
this  doctrine  to  the  case  in  controversy,  a  wife  thus  in  charge 
was  held  not  authorized  to  permit  a  creditor  who  had  attached 
some  standing  grass  to  cut  and  sell  it  in  discharge  of  the  debt ; 
and,  this  having  been  done,  the  creditor  was  adjudged  liable  to 
the  husband  in  trespass.  The  authority  was  neither  common  to 
wives,  nor  such  as  the  general  law  of  agency  bestows,  in  like  cir- 
cumstances.^ And  there  ai'e  other  cases  which  more  or  less 
distinctly  lend  support  to  this  general  doctrine.*     So,  — 

License  as  to  Land.  — Another  Connecticut  case  holds,  that  the 
wife,  merely  as  such,  has  no  power  to  revoke  the  husband's  license 
to  a  third  person  to  enter  on  his  land.  Even  where,  on  leav- 
ing home,  he  told  her  to  forbid  all  persons  going  upon  the  land 
to  hunt,  a  license  previously  given  was  deemed  not  to  be  revoked 
by  her  inhibition,  where  she  did  not  state  her  authority,  and  none 
appeared  except  the  mere  fact  of  her  being  the  wife.  Said  Mc- 
Curdy,  J. ;  "  Ser  act  would  not  of  itself  convey  any  intimation  of 

1  Krebs  v.  O'Grady,  23  Ala.  726,  7S2.  «  Cox  v.  Hoffman.  4  Dey.  &  Bat  180; 

<  Casteel  v.  Casteel,  8  Blackf.  240;  Webster  r.  McGinnis,  6  Binn.  235;  Rud- 

Chamberlain  t.  Davis,  33  N.  H.  121.  dock  o.  Marsti,  38  Eng.  L.  &  £q.  516, 1  H. 

>  Benjamin  v.  Benjamin.  15  Conn.  347.  &  N.  601 ;  Sawyer  v.  Cutting,  23  Vt.  486  j 

Of  a  Uke  sort  ig  Edgerly  v.  Whalan,  106  Alexander  v.  MiUer,  4  Harris,  Fa.  216. 
Mass.  807. 
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the  mil  of  her  husband.  The  defendant  might  well  suppose  that 
of  her  own  motion  she  repelled  the  intolerable  nuisance  of  a 
gunner  around  her  house,  or  that  with  the  sympathies  of  a  true 
woman  she  preferred  the  presence  of  the  birds  to  that  of  their 
destroyer."  ^  Nor,  in  general,  will  the  wife's  license  justify  a 
trespass  on  the  husband's  real  property.*^  She  cannot,  for 
example,  authorize  in  his  absence  a  search  of  the  house  for  stolen 
goods.  But,  said  Greene,  C.  J. :  "  Undoubtedly  the  wife's  author- 
ity extends  to  the  rendering  the  ordinary  civilities  of  life.  If  she 
invite  a  neighbor,  friend,  or  even  stranger,  to  enter  the  house 
in  the  way  of  hospitality,  such  invitation  would,  under  ordinary 
circumstances,  be  a  valid  license  so  to  do."  * 

§  563.  Contrary  as  to  paying  Debt  with  Gk>odfl.  —  In  Vermont, 
on  facts  nearly  identical  with  those  appearing  in  the  former  of 
the  two  Connecticut  cases,  the  contrarj''  result  was  arrived  at ;  the 
principle  being,  that,  besides  the  general  authority  there  spoken  of, 
the  wife  thus  left  behind  has  a  presumed  power,  in  the  words  of 
Redfield,  J.,  over  "  any  such  extraordinary  occurrences  as  it  might 
have  been  anticipated  would  sometimes  occur."* 

§  564.  In  Principle,  —  there  can  be  no  unvarying  rule ;  but  the 
differing  facts  must  be  consulted,  and  receive  respectively  their 
due  weight.  Plainly  a  husband  thus  going  away  temporarily 
should  be  presumed,  in  the  absence  of  special  indications,  to  in- 
tend neither  that  his  business  at  home  shall  stand  still,  nor  his 
household  shall  starve.  And,  where  the  circumstances  point  to 
no  one  else  to  look  after  things,  the  inevitable  conclusion  is,  that 
the  wife  was  meant.  Yet  this  would  not  justify  her  in  entering 
upon  new  enterprises  ;  or,  in  ordinary  exigencies,  making  sale  of 
his  fixed  property  ;  or  doing  those  things  which  particularly 
require  the  personal  superintendence  of  the  husband.  It  would, 
however,  justify  her  in  making  a  sale  to  prevent  a  serious  loss, 
and  the  like.  In  the  trial  of  a  cause  of  this  sort,  the  judge  should 
lay  down  to  the  jury  these  and  other  pertinent  principles  of  law, 
adding  the  observations  indicated  by  the  particular  facts ;  then 
ask  them  to  consider,  whether  or  not,  in  the  instance  in  con 
troversy,  the  assumed  agency  is,  in  view  of  the  law  as  given  them, 
reasonably  to  be  inferred. 

1  EeUogg  V,  Robinson,  02  Conn.  836,  And  see  Spencer  v.  8tom,  88  Vt.  166^ 

841.  168. 

>  Kelson  v,  Garey,  114  ^ass.  418.  «  Felker  v.  Emerson,  10  Vt.  668. 

<  Humes  v,  Taber,  1  R.  L  464^  47a 
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§  565.   Insanity  of  the  Husband  or  Wife  :  — 

Still  to  Maintain.  —  The  husband  must  maintain  the  wife,  not 
only  during  cohabitation,  but  whenever  there  is  a  separation 
without  her  fault,^  Insanity  in  either  is  not  a  fault ;  therefore, 
whether  he  or  she  is  insane,  or  though  both  are,  he  must  still  pro- 
vide for  her.  If  she  is  in  an  insane  asylum,  he  must  support  her 
there.2  He  may  be  sued  for  necessaries  there  supplied  to  her.^  Or, 
should  he  be  the  one  in  the  asylum,  the  wife,  though  sane,  may 
charge  him  with  necessaries  while  he  is  there  confined.*    And,  — 

BuxiaL  —  When  she  in  his  absence  dies,  a  third  pei*son  who 
provides  burial  for  her,  suitable  to  her  husband's  rank  and  fortune, 
may  recover  the  expenses  of  him.**  Indeed,  burial  for  a  wife  is 
in  all  circumstances  a  necessary,  with  which  the  husband  is  charge- 
able.® It  is  so  even  where  she  was  living  separate  from  him  "^ 
through  her  fault.^  No  longer  is  the  body  in  fault  when  the 
spirit  that  controlled  it  has  fled.^ 

§  566.  Town  or  County  helping  Insane  Wife.  —  On  general  prin- 
ciples, a  town  or  county,  furnishing  necessaries  to  an  insane  wife, 
would  have  the  same  right  of  action  against  the  husband  as  a 
private  person.  So  that,  where  a  husband,  well  able,  neglects  to 
protect  and  provide  for  such  a  wife,  and  she  wanders  into  an 
adjoining  town,  and  there  receives  support,  her  husband  may  be 
compelled  to  pay  for  the  same.  It  was  so  held  in  Maine,  where 
the  town  furnishing  the  relief  collected  the  pay  from  the  town  of 
her  settlement,  and  the  latter  sued  the  husband.^^    But  under  par- 


1  Pomeroy  r.  Wells,  8  Paige,  406. 

«  Wray  v.  Wray,  S3  Ala.  187. 

»  Wray  v.  Cox,  24  Ala.  aS7. 

«  Read  r.  Legard,  4  £ng.  L.  &  Eq.  623, 
6  Exch.  636;  Alexander  v.  Miller,  4  Har- 
ris, Pa.  215 ;  Richardson  v.  Du  Bois,  Law 
Rep.  5  Q.  B.  61 ;  2  Bishop  Mar.  Women, 
f  404. 

*  Jenkins  v.  Tucker,  1  H.  Bl.  90. 

•  Jenkins  i;.  Tucker,  1  H.  Bl.  90.  And 
■ce  Patterson  v,  Patterson,  59  N.  T.  574, 

68a 

7  Ambrose  v.  Kerrison,  4  Eng.  L.  & 
Eq.  361, 10  C.  B.  776. 

s  Bradshaw  v.  Beard,  12  C.  B.  k.  8. 
844.  In  this  case  the  wife  had  deserted 
the  husband.  As  to  the  wife's  relation 
to  the  burial  of  her  husband,  see  Wyn- 
koop  V.  Wynkoop,  6  Wright,  Pa.  293; 
Chappie  r.  Cooper,  18  M.  &  W.  252. 


*  There  are  cases  in  which  possibly  it 
is  implied  that  a  husband  is  not  liable  for 
the  burial  of  a  wife  who  died  while  sepa- 
rated from  him  through  her  fault.  Cun- 
ningham V.  Reardon,  98  Mass.  538 ;  Car- 
ley  V,  Green,  12  Allen,  104, 106.  But  on 
principle  this  cannot  be  so.  With  the 
termination  of  her  fault,  ends  his  excuse 
for  not  providing  for  her.  For  the  prin- 
ciple, see,  for  example,  McGahay  v.  Wil- 
liams, 12  Johns.  293 ;  McCutchen  v.  Mc- 
Gahay, 11  Johns.  281 ;  Cunningham  v, 
Irwin,  7  S.  &  R.  247. 

10  Alna  V,  Plummer,  4  Greenl.  268. 
And  see  Howard  v.  Whetstone,  10  Ohio, 
366 ;  Sprmgfield  v.  Demott,  13  Ohio,  104 ; 
Monson  v.  Williams,  6  Gray,  416 ;  Rom* 
ney  v,  Keyel,  7  N.  H.  571. 
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ticular  statutes  for  the  relief  of  the  poor,  or  other  special  provi- 
sions of  law,  this  may  not  be  so.  Therefore,  in  Indiana,  the 
husband  cannot  be  made  to  pay  for  support  furnished  to  his  wife 
in  a  poor-house  ;  for,  if  she  was  a  proper  subject  to  be  committed 
there,  no  person  is  so  liable :  if  she  was  not,  the  receiving  of  her 
by  the  overseers  of  the  poor  was  wrongful.*  And  in  Iowa,  a  hus- 
band cannot  be  made  to  reimburse  a  county  for  expenses  incurred 
in  treating  his  insane  wife  at  the  State  hospital.^ 

"Wife's  ServiceB.  — A  wife  is  under  obligation,  incurred  at  mar- 
riage, to  serve  her  husband.  Therefore,  if  he  is  insane,  and  com- 
missioners of  insanity  make  her  his  custodian,  she  can  recover 
nothing  for  her  services  therein.  Even  where  it  is  agreed  that  she 
shall  be  paid,  the  result  is  the  same  ;  for  the  contract  is  without 
consideration.' 

Wife  as  to  Insane  Husband's  Effects.  — The  insanity  of  a  husband 
does  not  constitute  the  wife  general  manager  of  his  affairs. 
Therefore,  for  example,  she  cannot  transfer  his  property  to  a  par- 
ticular creditor  in  payment  of  a  debt,  to  the  prejudice  of  others.* 

§  667.    IJie  HusbancTs  Liability  in  other  Circumstances  :  — 

Leaving  Wife  with  Surgeon. — Where  one  left  his  sick  wife  in 
the  care  of  a  surgeon,  who  in  a  few  weeks  performed  on  her  an 
operation  from  which  she  died,  the  latter  was  held  entitled  to 
recover  pay  without  proving  the  operation  to  be  necessary  and 
proper,  or  notice  to  him,  or  facts  making  it  dangerous  to  wait 
until  notice  could  be  given ;  the  burden  being  on  him  to  show 
the  contrarv.*^ 

Leaving  Wife  with  her  Father.  —  If  a  husband  leaves  his  wife  with 
her  father  while  she  is  sick,  or  during  a  disagreement,  he  pre- 
sumptively promises  pay.®  And  if  he  expressly  promises,  he  can- 
not relieve  himself  by  publishing  a  notice  to  all  persons  not  to 
trust  her  on  his  account.' 

^  Switzerland  t^.  Hildebrand,  1   Ind.         *  Grant  v,  Geeen,  41  Iowa,  88.    Hus- 

^5, 1  Smith,  Ind.  361.    Even  though  the  band's  Care. — As  to  the  responsibilities 

husband  promised  pay,  it  would  not  be  of  a  husband  in  whose  care  is  an  insane 

otherwise ;  "  because  the  provision  made  wife,  see  Gove  v.  Farmers'  Mutual  Fire 

for  her  was  a  charity,  and  no  person  was  Ins.  Co.,  48  N.  H.  41. 
liable  to  pay  for  the  same."    Noble  v.         ^  Alexanders. Miller, 4 Harris, Pa. 216. 
Schmoke,  51  Ind.  416. 418.    And  see  Nor-         *  McClallen  v.  Adams,  19  Pick.  8.33. 
ton  V,  Rhodes,  18  Barb.  100.  «  Burkettv.  Trowbridge, 61  Maine,251. 

-  Delaware  v,  McDonald,  46   Iowa,         7  Daubney  v.  Hughes,  60  N.  Y.  187,  8 

170.    And  see  further  of  this  question,  Thomp.  &  C.  360. 
postal  623. 
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CHAPTER  XXXIV. 

SEPARATIONS  THROUGH  THE  HUSBAND's  FAULT. 

§  568.  Still  to  support  "Wife  —  (Another  supporting  her).  —  A 
husband,  by  whose  fault  the  wife  is  living  apart  from  him,  is 
within  the  principle  that  no  one  can  take  advantage  of  his  own 
wrong.  His  duty  to  support  her  remains ;  and,  if  he  fails  therein, 
any  other  person  may  supply  her  with  necessaries,  and  collect  the 
pay  from  him.^  The  common  expression  of  the  doctrine  is,  that, 
where  the  husband  abandons  his  wife,*  or  turns  her  out  of  doors,* 
or  brings  a  common  prostitute  into  the  house,^  or  treats  her  with 
extreme  cruelty,*  or  commits  adultery,®  if  then  she  lives  apart 
from  him  the  consequence  above  mentioned  follows.  Still  there 
is  some  diversity  as  to  — 

§  569.  What  Conduct  of  the  Husband  mil  j%bstify  the  Wife  in 
leaving  him^  within  this  Doctrine  :  — 

Role  in  Divorce  for  Desertion.  —  We  shall  see  in  a  subsequent 
chapter,^  that,  by  the  better  doctrine,  on  a  question  not  free  from 
dispute,  a  desertion  is  justifiable  within  the  law  of  divorce  only 
when  the  party  deserting  has  been  offended  against  to  a  degree 
authorizing  a  suit  for  divorce  or  judicial  separation.     Now,  — 

1  Reese  o.   Chilton,  26   Misso.   696;  Johns.  203;  McCntchen  v.  McGahaf ,  11 

Kemp  V.  Do wnham,  6  Hairing.  Del.  417;  Johns.  281;   Blowers   v.   Sturteyant,  4 

Rutherford  v.  Coxe,  11  Misso.  347 ;  Emery  Denio,  40. 

V.  Emery,  1  T.  &  J.  ^1,  6  Price,  336;  •  Allen  v,  Aldrich,  9  Fost.  N.  H.  63; 

Todd  V.  Stokes,  1  Ld.  Rajm.  444, 12  Mod.  Johnston  v.  Sumner,  8  H.  &  N.  261 ;  Zeig- 

244;    Rumney    ^  Keyes,  7  N.  H.  571;  ler  r.  Darid,  23  Ala.    127;    Billing   w. 

Walker  v.  Simpson,  7  Watts  &  S.  83;  Pilcher,  7  B.  Monr.  458 ;  Harris  v.  Morris^ 

Zeigler  v.  David,  23  Ala.  127 ;  Reynolds  4  Esp.  41. 

V.  Sweetser,  15  Gray,  78 ;  Ross  v.  Ross,  69  ^  Tempany  v.  Hakewill,  i  Fost.  &  F. 

111.  569  ;  Schnuckle  v.  Bierman,  89  m.  438;  Descelles  v,  Kadmus,  8  Iowa,  51. 

454.  *  Mayhew  v.  Thayer,  8  Gray,  172 ; 

3  Casteel  v.  Casteel,  8  Blackf.  240;  SnoTer  v.  Blair,  1  Dutcher,  94;  Clement 

Cunningham  v,  Irwin,  7  S.  &  R.  247 ;  v,  Mattison,  supra. 

Breinig  v.  Meitzler,  11  Harris,  Pa.  156;  «  Sykes  v,  Halstead,  1  Sandf.  488; 

Clement  v.  Mattison,  3  Rich.  98 ;  Hall  v,  Bennett  v.  Smith,  21  Barb.  439. 

Weir,  1  Allen,  261 ;  Cartwright  v.  Bate,  7  Post,  §  795  et  seq. 
1  Allen,  514;  McGahay  v.  Williams,  12 
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Rule  in  Necessaries.  — ^In  reason,  the  same  rule  would  seem  to 
be,  in  general,  applicable  in  a  suit  by  a  third  person  for  necessaries 
furnished  a  wife  who  has  abandoned  her  husband.  And  such  is 
believed  to  be  the  better  doctrine  in  judicial  authority.^  It  is  not 
applicable  in  a  Slate  where  no  divorces  are  permitted  ;  but,  where 
a  statute  has  provided  for  them,  the  courts  would  appear  to  be 
abundantly  justified  in  assuming,  that,  when  the  legislative  judg- 
ment defined  the  grounds  of  divorce,  it  thereby  indicated  the 
causes  for  which  a  wife  or  husband  might,  without  the  consent  of 
the  other,  abandon  tlie  matrimonial  cohabitation.  This  rule^ 
being  derived  from  our  own  legislation,  is,  therefore, — 

Distinguishable  from  Rule  of  Bnglish  Common  Law.  —  It  is  not 
very  material  whether  or  not  the  rule  of  the  English  common  law 
is  the  same  with  the  one  just  suggested.  When  our  country  was 
settled  from  England,  judicial  dissolutions  were  there  unknown. 
And  the  divorce  from  bed  and  board,  granted  by  the  ecclesiastical 
courts,  was  deemed  to  concern  rather  the  religious  part  of  man 
than  the  secular.  It  did  not  proceed  from  legislation.  Nor 
did  the  common-law  courts  take  more  than  slight  cognizance  of 
the  tribunals  by  which  it  was  granted.     Hence  — 

§  570.    English  and  Amerioan  Forms  of  Dootrine.  — In  the  English 

books  prior  to  the  divorce  statutes,  the  doctrine  is  often  expressed  in 
terras  in  no  way  referring  to  the  ecclesiastical  divorce  laws  for  its 
limits.  How  it  is  now  in  England  we  need  not  inquire.  With 
us,  in  cases  wherein  the  effect  of  the  divorce  legislation  did  not 
occur  to  the  judges  as  an  element  in  the  question,  we  not  unfre- 
quently  discover  the  same  thing.  Looking  at  the  subject  of  this 
chapter  as  thus  presented  in  the  English  and  American  books, 
aside  from  the  aspect  brought  to  view  in  the  last  two  paragraphs, 
we  find,  repeating  in  part,  in  substance,  the  following :  The 
husband  must  supply  his  wife  with  necessaries  while  living  in  a 
separation  not  proceeding  from  her  fault ;  and,  if  he  does  not, 
another  may,  and  charge  him.^  But  if  she  leaves  him  without  his 
consent,  he  is  not  bound,   unless  his  misconduct  justifies  her.* 

1  People  V.  Pettit,  74  N.  Y.  320,  825;  Am.  p.  365,  366;  Rumney  v.  Keyes,  7  N. 

Black  V.  Black,  8  Stew.  Ch.  215,  221;  H.  571 ;  Shaw  v.  Thompson,  16  Pick.  198; 

Batler  v.  Butler,  4  Pa.  Law  Jour.  Rep.  Read  v.  Legard,  15  Jur.  494,  4  Eng.  L.  & 

284;  post,  §570.  Eq.  523;  2  Kent  Com.  148;   Emery  v, 

3  Liddlow  V,  Wilmot,  2  Stark.  86,  88.  Emery,  1  Y.  &  J.  501 ;  Allen  v.  Aldrich, 

And  see  Enimctt  v.  Norton,  8  Car.  &  P.  9  Post.  N.  H.  63. 
506 ;  and  Am.  note  to  2  Smith  Lead.  Gas.         >  Rea  v.  Durkee,  25  m.  503;  Schnuckle 
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She  is  justified  where  he  has  treated  her  with  legal  cruelty,^  or 
has  done  any  thing  else  which  authorizes  a  divorce  either  from 
bed  and  board  or  from  the  bond  of  matrimony .^  A  husband  was 
in  one  case  adjudged  not  chargeable  for  necessaries  furnished  the 
wife  who  had  left  him,  though  he  was  living  in  adultery  with 
a  prostitute  whom  he  took  into  the  house.^  But  this  doctrine  has 
found  no  following  ;  the  contrary  has  been  ruled,*  and  it  is  clearly 
not  law  either  in  England  ^  or  the  United  States.^  So  much  is 
everywhere  sound  doctrine,  not  liable  to  be  judicially  disturbed. 
As  to  the  — 

Debatable  Ghround.  —  There  are  cases  which  seem  to  give  color 
to  the  idea,  that  gross  immorality  and  indecent  conduct  short  of 
actual  adultery,  —  such  as  bringing  a  woman  of  loose  character 
into  the  house  and  placing  her  at  the  head  of  the  table,  —  will 
justify  the  wife  in  leaving  her  husband.  "But  still,"  observed 
Bronson,  C.  J.,  "  where  there  is  no  such  gross  indecency  on  the  part 
of  the  husband,  all  the  cases  agree  that  there  must  be  just  ground 
for  apprehending  personal  violence,  before  the  wife  can  volunta- 
rily go  awa}'^  and  charge  the  husband  with  her  support ;  " "  in  other 
words,  there  must  be  legal  cruelty.®  And,  if  legal  cruelty  has 
been  inflicted,  the  husband  cannot  absolve  himself  by  a  demand 
upon  the  wife  to  return.^    Now,  — 

Just  Ground.  —  Whatever  may  be  the  true  common-law  doctrine, 
prevailing  in  the  absence  of  legislation,  the  just  ground  with  us 
plainly  is,  as  already  explained,*^  that,  when  the  wife  is  away 
without  the  husband's  consent,  he  is  not  to  be  charged  with 
necessaries  furnished  her,  unless  he  has  committed  acts  justifying 
a  suit  against  him  for  divorce,  either  from  the  bond  of  matrimony  or 
from  bed  and  board.     Our  full  and  complete  statutory  provisions 

V.  Bierman,  89  m.  454;  Ross  v.  Boss,  69  Chapman,  1  Selw.  N.  P.  11th  ed.  298; 

111.  669.  Hunt  v,  Blaquiere,  3  Moore  &  P.  108; 

1  Houliston  V.  Smyth,  3  Bing.  127,  2  Sykes  v.  Halstead,  1  Sandf .  483. 
Car.  &  P.  22,  10  Moore,  482 ;   Ayer  v.         *  Houliston  v.  Smyth,  supra. 

Ayer,  16  Pick.  327  ;  Clement  v.  Mattison,         •  Blowers  v.  Sturtevant,  4  Denio,  46, 

3  Rich.  03;  Evans  v.  Fisher,  6  Gilman,  49;  Fredd  v.  Eves,  4  Harring.  Del.  386, 

669 ;  Howard  v.  Whetstone,  10  Ohio,  366 ;  387. 
Emery  v.  Emery,  1  Y.  &  J.  501.  "  Blowers  v.  Sturtevant,  supra;  Fredd 

2  See  the  observations  of  Lord  Mans-  v.  Eves,  supra. 

field  in  Ozard  v.  Darnford,  1  Selw.  N.  P.  '  But  see,  on  this  subject,  Ayer  v, 

11th    ed.    294.    And    see    Houliston   v.  Ayer,  supra. 

Smyth,  supra.  9  Emery  t;.  Emery,  supra.    See  Cur 

»  Harwood  v.  Heffer,  3  Taunt.  420.  v.  Carr,  22  Grat.  168. 

4  Liddlow  V.  Wilmot,  supra;  Aldis  v.  ^^  Ante,  §  5(59. 
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§  572  SEPARATIONS  WITHOUT  SENTENCE.  [BOOK  V. 

on  the  judicial  separation  of  married  parties  and  the  dissolution 
of  the  bond  make  it  so,  by  an  implication  not  greatly  less  forceful 
than  a  direct  command. 

§  571.  Adverse.  —  "WTiere  Qnestioii  open.  —  A  dictum  in  a  Massa- 
chusetts case  seems  to  assert  the  contrary  of  what  is  here  laid  down 
as  the  better  doctrine.^  Another  case  in  the  same  State  appears 
rather  favorable  than  adverse.^  Nowhere,  it  is  believed,  is  the 
question  closed  against  these  views  by  conclusive  adjudication. 
Where  it  is  not  settled  in  their  favor,  it  is  open  to  further  in- 
quiry. 

§  572.   Further  Questions  : — 

Plaintiff  In  "Wrong.  —  Though  a  husband's  cruelty  has  forced  the 
wife  to  leave  him  and  take  his  children,  a  man  who  receives  and 
provides  for  them  cannot  recover  from  him  compensation,  if  one 
of  his  motives  was  to  maintain  an  adulterous  connection  with  her. 
Not  only  the  plaintiff  would  be  in  the  wrong,  but  the  woman 
would  not  be  justified  in  the  arrangement.* 

Deserted  Wife  using  Means  left  with  her.  —  A  husband,  sent  to 
jail  for  an  assault  on  his  wife,  whereby  he  had  incapacitated 
her,  took  with  him  all  his  money,  and  left  her  without  family 
supplies.  In  her  extremity,  she  sold  a  cooking  stove  for  a  reason- 
able price,  and  therewith  bought  necessaries.  The  sale  was  held 
to  pass  a  valid  title  to  the  purchaser.*  So,  a  wife  with  minor 
children,  deserted  by  the  husband  and  father,  was  adjudged 
authorized  to  hire  them  out,  and  take  their  wages  for  the  support 
of  the  family.*  In  cases  of  this  sort,  the  law  will  presume  that 
he  conferred  on  her  the  agency. 

QeneraUty  of  Credit  —  The  credit  which  a  discarded  wife  carries 
with  her  for  necessaries  is  general ;  the  husband  cannot  restrict 
it  by  giving  notice  to  a  particular  person  not  to  trust  her.* 
And,  — 

Notioe  to  Return.  —  Where  a  wife,  leaving  the  husband,  is  justi- 
fied by  his  misconduct,  he  cannot  abridge  her  credit  by  a  notice 
to  her  to  return.^ 

1  Burlen  v.  Shannon,  3  Gray,  887, 890.  *  Camerlin  v.  Palmer  Co.  10  Allen,  630. 

And  see  post,  §  798.  ^  Bolton  v.  Prentice,  2    Stra.  1214; 

*  Hancock  v.  Merrick,  10  Cnflh.  41.  Harrifl  v.  Morris,  4  Esp.  41. 

«  A\my  V,  Wilcox,  110  Maas.  443.  ^  Emery  v.  Emery,  1  T.  &  J.  501,  5 

«  Ahem  v.  Easterby,  42  Conn.  646.  Price,  836.   ^ 
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§574 


CHAPTER  XXXV. 


SEPARATIONS  THEOUGH  THE  WIFE'S  FAULT. 


§  573.  Husband  not  liable.  —  If  a  wife  abandons  her  husband 
without  justifiable  cause,^  or  commits  adultery  for  which  he  turns 
her  away,^  or  voluntarily  lives  apart  from  him  in  adultery,^  or 
otherwise  dwells  separate  from  him  without  his  consent  or  fault,* 
the  law  casts  on  him  no  duty  to  supply  her  even  with  necessaries. 
But  — 

Preaumptlvely  promiaing —  (Agency  Inferred).  —  There  are  cases 
in  which,  though  the  separation  was  by  the  wife's  fault,  the  judge 
or  jury  has  gone  far  in  presuming  agency  in  her,  where  any  spe- 
cial conduct  of  his  furnished  ground  for  the  presumption.*  Thus 
where,  after  a  wife's  desertion  the  husband  made  a  proposition  to 
his  son-in-law  not  culminating  in  a  distinct  agreement,  to  supply  her 
with  necessaries,  and  she  was  sick,  and  the  latter  called  in  a  physi- 
cian, he  was  held  liable  ;  the  court  observing  :  "  Although  the  prop- 
osition as  to  the  manner  of  compensating  the  son-in-law  was  not 
accepted  by  him,  still  the  letter  may  be  understood  as  an  under- 
standing to  pay  for  necessaries.  The  sympathy  expressed  in  the 
letter,  the  wish  that  her  wants  should  be  supplied,  &c.,  evinced 
a  willingness  to  supply  those  comforts  and  ought  not  to  be  re- 
stricted to  a  particular  mode  of  paying  for  them."  ^ 

§  574.     ^Wife's    Adultery    after   Separation  —  (Mutual    Quilt).  — 
Ordinarily,  if  husband  and  wife  are  living  apart  under  circum- 


1  Williams  v.  Prince,  8  Strob.  490; 
Brown  v.  Patton,  3  Hamph.  135 ;  Cany  v. 
I*atton»  2  Ashm.  140;  Allen  v.  Aldrich,  9 
Fost.  N.  H.  63  ;  Angelo  v.  Angelo,  81  III 
251.  And  see  Barnes  v.  Allen,  30  Barb. 
603 ;  McCormick  v.  McCormick,  7  Leigb, 
36 ;  Sears  v.  Sears,  45  Texas,  557 ;  New- 
and  V,  Holland,  46  Texas,  588. 

>  Hunter  v.  Boucher,  3  Pick.  289; 
Ham  V,  Torrey,  Selw.  N.  P.  271,  276; 
Hardie  v.  Grant,  8  Car.  &  P.  512;  Em- 
mett  r.  Norton,  8  Car.  &  P.  506. 

VOL.  I.  29 


^  Morris  v.  Martin,  1  Stra.  647 ;  Man- 
wairing  t;.  Sands,  1  Stra.  706. 

*  Rutherford  v.  Coxe,  11  Misso.  347 ; 
Thome  v,  Kathan,  51  Vt.  520. 

*  See  Collins  v.  Mitchell,  5  Harring. 
Del.  369;  Norton  v.  Fazan,  1  B.  &  P.  226. 

*  Brown  v,  Patton,  supra,  p.  137, 
opinion  by  Green,  J.  Compare  with 
Thorne  v.  Kathan,  supra ;  Oiuson  v.  Her* 
Stage,  45  Ind.  73 ;  And  see  Norton  v.  Fa- 
zan, 1  B.  &  P.  226. 
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§  576  SEPARATIONS  WITHOUT  SENTENCE.  [BOOK  V- 

stances  rendering  him  liable  for  her  support,  then  if  she  commits 
adultery,  his  liability,  ceases.^  Even,  by  the  English  doctrine, 
her  adultery  relieves  him  of  maintaining  her,  though  he  also  is 
guilty  of  the  same  offence.^     But,  — 

§  575.  Mutual  QuUt,  continued.  —  In  reason,  where  both  the 
parties  have  violated  their  matrimonial  duties,  they  are,  as  has 
been  said,  suitable  companions.*  At  marriage  an  identity  of  in- 
terest was  established  between  them,  and  her  means  of  support 
became  his.  Thereupon  the  law  laid  on  him  the  duty  to  maintain 
her ;  and,  though  she  might  by  wrongful  conduct  forfeit  her  claim, 
and  disqualify  herself  to  appear  as  a  plaintiff  against  him  in  a  suit 
for  divorce  ;  yet,  if  he  were  guilty,  why  in  a  suit  for  necessaries 
should  he  profit  by  her  equal  guilt,  and  she  starve  ?  In  a  divorce 
suit,  she,  as  plaintiff,  would  not  stand  rectus  in  curia.  But  a  third 
person  who  had  furnished  her  necessaries  would.  Perhaps  the 
doctrine  thus  intimated  needs  to  be  qualified  ;  but  to  hold  that, 
in  all  circumstances,  a  man  may  commit  adultery,  and  drive  away 
his  wife,  without  being  required  to  do  any  thing  for  her  support,  or 
to  refund  any  of  the  property  he  got  by  her,  if  he  can  goad  her  in 
a  single  instance  to  follow  his  example  of  evil-doing,  is  to  place 
wickedness  in  the  man  on  an  elevation  quite  too  high  above 
the  position  occupied  by  the  same  in  the  woman. 

§  576.   "Wife  marrying;  again  t]iroug;h  Mistake.  —  It  has  been  held  in 

Massachusetts,  that,  if  a  husband  deserts  his  wife  and  by  artifice 
leads  her  to  believe  he  is  dead,  and  she  marries  again ;  then,  if 
she  finds  he  is  alive,  and  leaves  the  man  she  married,  the  former 
is  compellable  to  supply  her  with  necessaries,  though  she  has  been 
convicted  of  polygamy  in  the  second  marriage.  Said  the  judge  : 
'^  If  the  defendant  caused  his  wife  to  be  misled  into  a  belief  of  his 
death,  and  of  her  right  to  marry  [the  second  time],  he  is  estopped 


^  Cooper  V.  Lloyd,  6  C.  B.  k.  8.  619;  Justice  Buller  at  nin  prim  was,  '*  that  the 

Atkyns  v.  Pearce,  2  C.  B.  n.  8.  763.  ^  husband  was  not  bound  to  receive  the 

>  Govier  v,  Hancock,  6  T.  K.  6i3 ;  in  wife  after  she  had  committed  adultery, 
effect,  affirmed  in  Rex  r.  Flintan,  1  B.  &  and  consequently  was  not  bound  to  sup- 
Ad.  227.  In  Needham  v.  Bremner,  Law  port  her."  And  by  the  court  in  bank  it 
Bep.  1  C.  P.  683,  this  appears  to  have  was  observed:  ''If  the  wife  had  insti- 
been  accepted  as  the  law ;  but  a  record  tuted  a  suit  in  the  ecclesiastical  court 
of  the  divorce  court  finding  mutual  guilt  against  the  husband  for  restitution  of 
was  rejected  because  the  parties  were  conjugal  rights,  they  would  not  have 
not  the  same,  and  there  was  no  judgment  assisted  her."  Govier  v.  Hancock,  tupra, 
affecting  the  marriage  status.  In  the  p.  003,  604. 
first  cited  case,  the  view  taken  by  Mr.  *  Vol  II.  §  76. 
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CHAP.  XXXV.]  THEOUQH  WITB^S  FAULT.  §  577 

from  taking  advantage  of  her  conduct."  *  This  reasoning  may  be 
just ;  but  another  reason,  about  which  no  real  doubt  ought  to  be 
entertained,  is,  that  the  wife's  second  marriage,  though  void,  was 
not  a  crime  ;  her  cohabitation  under  it,  down  to  the  time  of  dis- 
covering the  mistake,  was  not  adultery.^ 

§  577.  Effect  of  Condonation. — Though  a  separation  has  been 
produced  by  the  fault  of  the  wife,  yet,  if  the  husband  receives  her 
back  to  cohabitation,  he  cannot  set  up  this  fault  in  bar  of  a  suit 
for  necessaries  furnished  subsequently  to  the  condonation.  But 
the  bar  remains  good  as  as  to  necessaries  supplied  her  during  the 
separation.' 

1  Cartwright  v.  Bate,  1  AUen,  614, 616,  <  Williams  v.  Prince,  3  Strob.  490 ; 
Chapman,  J.  Henderson  v.  Stringer,  2  Dana,  291 ;  Ear- 

'  As  to  whether  there  onght  to  be  a    lis  p.  Morris,  4  £sp.  41. 
conviction  for  polygamy,  see  Bishop  Stat 
Crimes,  f  366, 1021, 1022  and  note. 
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CHAPTER  XXXVL 

SEPARATION  BY  MUTUAL  CONSENT. 

§  578.  Hosband  to  maintain  Wife.  —  Married  persons,  choosing 
to  live  in  separation,  may.  Nor  is  the  husband  thereby  relieved 
of  his  duty  to  maintain  his  wife.  If  he  is  delinquent  in  this,  he 
can  be  compelled  to  pay  for  necessaries  furnished  her  by  third 
persons,  the  same  as  when  the  cohabitation  is  continuing  or  the 
separation  is  through  his  fault.^  The  chief  questions  on  this  sub- 
ject relate  to  — 

§  579.  The  Effect  of  the  ffusbancTs  making  and  paying  an  Allouh 
ancefor  the  Wife%  Support. 

Special  Agreement.  —  Where,  by  a  mutual  arrangement,  the 
wife  went  to  live  with  her  father,  the  husband  to  support  her 
there,  and  she  voluntarily  left  the  father's  house,  it  was  held  that 
the  husband  could  not  be  compelled  to  pay  for  necessaries  fur- 
nished her  by  a  third  person.  Richardson,  C.  J.,  observed,  that, 
the  separation  being  by  mutual  consent,  he  ^^  is  liable  for  her 
support,  unless  he  has  made  suitable  provision  for  her  mainten- 
ance, of  which  she  can  avail  herself.  .  .  •  But  he  having  placed 
the  wife  with  her  father,  who  is  of  suflScient  ability,  under  a  con- 
tract by  the  father  to  maintain  her,  this,  prima  facie^  exonerates 
the  husband.  And,  to  maintain  this  action,  the  plaintiff  must 
show  that  she  is  deprived  of  that  support  without  her  fault."  * 
The  reader  perceives,  also,  that  there  was  here  no  consent  by  the 
husband  for  the  wife  to  live  apart  from  him,  except  with  her 
father.  Aside,  therefore,  from  the  provision  made  for  her,  when 
she  obtained  this  credit  she  was  not  in  a  separation  to  which  he 
had  consented.     In  this  aspect,  it  was  a  case  of  — 

1  See,  on  this  general  eubject,  Frost  v.  Hurrell,  8  Car.  &  P.  717 ;  Thome  v. 

V.    Willis.    13    Vt    202;    Loclcwood  v.  Kathan,  51  Vt.  620. 

Thomas,  12  Johns.  248 ;  Baker  v.  Barney,  *  Pidgin  v.  Cram,  8  N.  H.  850,  862. 

8  Johns.  72 ;  Rumney  v.  Kejes,  7  N.  H.  See  Carley  v.    Green,  12   Allen,    104 ; 

571 ;    Evans  v.  Fisher,  6  Oilman,  509 ;  Eastland  v,  Burchell,  3  Q.  B.  D.  482. 
Johnston  v.  Sumner,  3  H.  &  N.  201 ;  Dixon 
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CHAP.  XXXVI.]  BY  MUTUAL  COKSENT,  §  681 

§  580.  Separation  Conditional  —  (inadequate  Allowance  —  Revo- 
cation).—  "  If,"  in  the  language  of  Bramwell,  B.,  "  the  husband 
consent  to  the  wife  living  apart  from  him  on  the  terms  that  she 
shall  not  bind  his  credit,  that  consent  is  conditional ;  and,  if  she 
do  not  perform  that  condition,  she  is  not  living  apart  with 
his  consent."  So  that,  in  the  absence  of  any  offer  to  return  to 
cohabitation,  she  cannot  charge  him  with  necessaries  while  he 
pays  the  allowance,  however  inadequate  it  may  be.^  But  plainly 
such  an  arrangement  would  be  revocable  at  the  pleasure  of  either 
party.2    Still,  — 

No  Agreement  as  to  Suffloienoy.  — If  the  arrangement  is  simply  for 
living  in  separation,  being  silent  as  to  the  allowance,  it  will  not 
protect  the  husband  unless  it  is  in  fact  adequate.^  When  it 
is  so,  and  is  regularly  paid,  it  will  protect  him;^  otherwise, 
when  it  is  not  paid.* 

§  581.  Fonda  of  her  Own.  —  If  the  wife  has  separate  funds  of 
her  own,  and  they  are  sufficient,  the  doctrine  appears  to  be,  that 
she  cannot  pledge  her  husband's  credit  while  living  in  separation. 
She  can,  when  they  are  not  adequate.* 

1  Biffin  V.  Bignell,  S  Jur.  k.  s.  647, 64S,  Pearson   v,    Darrington,    S2    Ala.   227 ; 
7  H.  &  N.  877,  880.    And  see  Johnston  v.  Reese  v.  Chilton,  26  Misso.  698;  Cany  v. 
Sumner,  8  H.  &  N.  261 ;  Eastland  v.  Patton,  2  Ashm.  140.    See  Rawlyns  v. 
Burchell,  8  Q.  B.  D.  482 ;  Crittenden  v.  Vandyke,  8  Esp.  260. 
Schermerhom,  89  Mich.  661.  '^  Collier  v.  Brown,  8  Post.  &  P.  67 ; 

2  See  Vol.  XL  §  401  and  note.  Baker  v,  Barney,  8  Johns.  72. 

»  Hodgkinsoni^.  Fletcher,  4  Camp.  70;         «  Dixon  t^.  Hurrell,  8  Car.  &  P.  717; 

Pearson   v,   Darrington,    82   Ala.   227;  Clifford  v.  Laton,  8  Car.  &  P.  16 ;  Lidd- 

Predd  o.  Eyes,  4  Barring.  Del.  886;  Cany  low  t;.  Wilmot,  2  Stark.  86.    See  Thomp- 

V,  Patton,  2  Ashm.  140.  son  v.  Hervey,  4  Bur.  2177  ;  Litson  v. 

*  Post,  §  619 ;  Mizen  v.  Pick,  3  M.  &  Brown,  26  Ind.  489 ;  Fredd  v.  Eres,  4  Har- 

W.  481 ;  Eeeye  v,  Conyngham,  2  Car.  &  ring.  DeL  886 ;  Baker  v.  Barney,  8  Johns. 

K.  444 ;  Holder  v.  Cope,  2  Car.  &  E.  437 ;  72 ;  Fenner  v.  Lewis,  10  Johns.  88. 

453 


§584 


SEPARATIONS  WITHOUT  SKNTKNCB.  [BOOK  V. 


CHAPTER  XXXVII. 

THE  WIFE  ACTING  IN  SBPABATION  AS  A  FEME  SOLE. 

§  582.  Separation  as  affecting  Property.  —  The  rights  of  property 
between  married  parties  are  in  general  the  same  whether  they 
live  in  cohabitation  or  apart.  Yet  in  some  special  circumstances 
the  fact  of  a  separation  is  taken  into  the  account  in  adjusting 
them.  This  sort  of  question  pertains  rather  to  "  Married  Women  " 
than  to  these  volumes.^ 

§  583.  Presumed  Death.  —  A  husband  who  has  been  absent 
seven  years,  and  not  heard  from,  is  presumed  to  be  dead,*  —  a 
question,  in  some  of  its  aspects,  already  considered.^  The  books 
contain  various  cases  in  which,  within  this  rule,  the  acts  of  a 
deserted  wife  have  been  sustained  as  those  of  a  feme  sole ;  it 
being  presumed  that  the  husband  was  dead.*    Still,  — 

§  584.  Not  in  Faot  dead.  —  If  the  husband  was  not  in  fact 
dead,  his  reappearance  will  avoid  —  it  may  not  be  certain  to 
what  extent  —  acts  incompetent  to  her  on  the  assumption  of  his 
being  alive.* 


^  The  reader  may  consult  High  ». 
Worley,  33  Ala.  196,  199;  Chouteau  r. 
Douchouquctte,  1  Misso.  669;  Ames  v. 
Chew,  5  Met.  320 ;  Wooters  v.  Feeny,  12 
La.  An.  449 ;  Joffrion  v.  Bordelon,  14  La. 
An.  618;  McCormick  v.  McCormick,  7 
Liagh,  QQ ;  The  Judge  of  Linestone  v, 
Kerr,  17  Ala.  328 ;  Schindel  v.  Scliindel, 
12  Md.  294;  Pressley  v.  McDonald,  1 
Rich.  27 ;  Vaughan  v.  Buck,  8  Eng.  L.  & 
Eq.  135, 1  Sim.  n.  b.  284  ;  Parsons  v.  Par- 
sons, 9  N.  H.  309 ;  Roland  v.  Logan,  18 
Ala.  307 ;  Lawrence  v.  Spear,  17  Cal.  421 ; 
Cain  V.  Bunkley,  35  Missis.  119;  Chou- 
teau V.  Merry,  3  Misso.  264 ;  Norcross  r. 
Rodgers,  30  Vt.  588 ;  Abemathy  v.  Abei^ 
nathy,  8  Fla.  243 ;  Krupp  p.  SchoU,  10 
Barr,  193 ;  Rorer  v.  O'Brien,  10  Barr,  212 ; 
Tyson's  Appeal,  10  Barr,  220;  Rees  v. 
Waters,  9  Watts,  90;  Van  Note  v.  Dow- 
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ney,  4  Dutcher,  219 ;  Gaston  v.  Franknm, 
11  Eng.  L.  &  Eq.  226.  16  Jur.  507 ;  HaU 
V.  Faust,  9  Rich.  Eq.  294;  Whitten  v. 
Whitten,  3  Cush.  191 ;  Johnson  r.  John- 
son, 4  Harring.  Del.  171 ;  Moores  v.  Car- 
ter, Hemp.  64 ;  Kee  u.  Yasser,  2  Ire.  Eq. 
553 ;  McKlnnon  t*.  McDonald,  4  Jones  Eq. 
1 ;  West  V.  West,  10  S.  &  R.  445. 
3  1  Greenl.  Ey.  §  41 ;  ante,  §  452. 

*  Ante,  §  552-556. 

*  Boyce  v.  Owens,  1  Hill,  S.  C.  8; 
Cusack  V,  White,  2  Mill,  279;  King  ». 
Paddock,  18  Johns.  141;  Rosenthal  v. 
Mayhugh,  33  Ohio  State,  155;  Foulks  v. 
Rhea,  7  Bush,  568.  And  see  Tucker  v. 
Scott,  Penning.  955 ;  Chouteau  v.  Merry, 
3  Misso.  254.  Lake  t^.  Ruffle,  6  Ner.  &  M. 
684. 

*  Mayhugh  v.  Rosenthal,  1  Cine.  493'; 
McNamara  v,  Fisher,  3  £sp.  18. 
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§  585.  Statutory  Authority  —  Feme*Bole  Trader.  —  Under  the 
authority  of  modern  statutes,  and  under  the  exceptional  common- 
law  and  statutory  doctrine  of  a  feme-Bole  trader,  all  of  which  are 
discussed  in  "  Married  Women,"  various  rights  of  acting  as  a 
feme  sole^  whether  in  separation  or  cohabitation,  are  conceded  to 
the  wife,  not  for  explanation  here.  Indeed,  the  late  statutes 
have  gone  so  far  as  to  leave  the  doctrines  of  this  chapter  almost 
without  practical  use.  They  are  here  presented  in  a  form  more 
condensed  than  in  some  preceding  editions.     Now,  — 

§  586.    Common-law   DisabiUtias  in   Separation.  —  In  general,  a 

wife  is  under  the  same  disabilities  from  coverture  in  separation  as 
in  cohabitation.^     For  example,  — 

Deed,  Note,  &o.  —  At  common  law,  her  deed,  conveying  her  real 
estate,  is  void  ;  ^  nor  can  she  be  holden  on  her  promissory  note,' 
or  on  her  bond.* 

Own  Credit  for  Necessaries.  —  She  cannot  ordinarily,  at  law, 
even  pledge  her  own  credit  for  necessaries ;  though,  if  she  has  a 
separate  estate,  it  may  sometimes  be  reached  by  a  bill  in  equity ; 
or,  in  some  States,  through  express  legislation,  or  some  peculiarity 
in  the  general  jurisprudence  of  the  State,  by  a  suit  at  law.^ 

Exceptions.  —  As  exceptions  to  the  foregoing  doctrines,  we  have 
the  following,  — 

§  687.    Civil  Death  :  — 

Banishment  —  Abjuration.  —  Anciently  in  England,  there  were 
two  forms  of  what  in  the  law  is  called  civil  death,  —  banishment 
and  abjuration  of  the  realm.  The  former,  it  appears,  was  in- 
flicted by  direct  sentence  of  a  court  in  punishment  for  crime ; 
and  the  latter  was  voluntarily  accepted,  with  an  accompanying 
oath,  to  escape  the  heavier  penalty  of  death.^  Banishment  was 
afterward  merged  in  transportation ;  ^  but  abjuration  of  the  realm 
was  entirely  abolished.* 

Wife  to  sue  and  be  sued  as  Sole.  —  The  husband's  civil  death 


*  Ante,  §  681,  582;  Robinson  v,  Rey- 
nolds, 1  Aikcns,  174. 

*  ThorndeU  v.  Morrison,  1  Casey,  Pa. 
826. 

*  Chouteau  v.  Merry,  3  Misso.  264; 
Imhoff  V.  Brown,  6  Casey,  Pa.  604; 
Painter  v,  Woathorford,  1  Greene,  Iowa, 
07 ;  Moses  v.  Fogartie,  2  Hill,  S.  C.  335. 

*  Freer  v.  Walker,  1  Bailey,  184. 

*  Shaw  9.  Thompson,  10  Pick.  198; 


Wooster  r.  Northnip,  5  Wis.  246 ;  Chil- 
dress  v.  Mann,  33  Ala.  200 ;  1  Bishop 
Mar.  Women,  §  894,  and  the  chapter  com- 
mencing §  840. 

«  4  Bl.  Com.  332,  333, 377 ;  Jacob  Law 
Diet.  tit.  Abjuration,  Banishment. 

^  Jacob  Law  Diet.  tit.  Transportation. 

*  4  Bl.  Com.  333.  Sec  some  excellent 
reasons  for  the  abolishment  in  the  pream- 
ble of  Stat.  22  Hen.  8,  c.  14. 
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gave  the  wife  the  capacity  to  sue  and  be  sued  as  9oU.  "  But,** 
adds  Coke,  "if  the  husband,  by  act  of  Parliament,  have  judg- 
ment to  be  exiled  but  for  a  time,  which  some  call  relegation,  that 
is  no  civil  death."  *    And,  — 

§  588.  other  Capacities  to  'Wife.  —  "  If  the  husband  had  aliened 
the  land  of  his  wife,  and  after  had  committed  felony,  and  been 
abjured  the  realm,  the  wife  shall  have  a  eui  in  vita  in  his  lifetime, 
...  for  that  the  abjuration  was  a  civil  death."  ^  So  any  other 
form  of  civil  death  —  as,  from  being  a  professed  religionist,  or 
the  like  —  would  work  a  termination  of  an  estate  for  the  life  of 
the  husband,  and  let  in  the  party  in  expectation ;  unless  expressly 
limited  for  the  '*  natural "  life,  instead  of  simply  the  life.*  Hence, 
also,  in  the  words  of  Roscoe,  "  where  the  husband  of  the  Lady 
Sandys  was  banished  during  life  by  act  of  Parliament,  the  court 
were  of  opinion  that  she  might  in  all  things  act  as  a/<?m«  sole  as 
if  her  husband  were  dead,  that  the  necessity  of  the  case  required 
she  should  have  such  power,  and  that  a  will  made  by  her  was 
good."  * 

§  589.  The  Wife's  Capacity  to  stie  and  be  sued^  and  the  like^  as 
a  Substitute  for  the  Husband's  Civil  Death:  — 

In  GteneraL  —  Civil  death,  in  the  sense  just  explained,  is  not 
known  in  our  country  ;5  or  much,  if  at  all,  at  present  in  Eng- 
land. Yet  there  and  here,  in  exceptional  cases,  the  courts  in 
modern  times  have  permitted  wives  living  apart  from  their  hus- 
bands to  sue  and  be  sued  as  femes  sole.  In  neither  country,  do 
the  books  disclose  any  such  clear  doctrine  upon  this  subject  as 
to  leave  future  cases  entirely  beyond  doubt ;  and  especially  are 
there  no  such  reasons  given  for  the  decisions  as  should  satisfy 
philosophical  inquiry.  The  adjudications  in  our  different  States 
are  in  conflict ;  particularly  is  the  right  extended  further  in  some 
of  the  States  than  in  others.  Assumed  analogies  to  the  old  doc< 
trines  of  abjuration  and  banishment  are,  in  most  of  the  cases, 
the  apparent  guides  to  the  determination ;  yet  not  in  all  are  they 
permitted  to  prevail.     Thus,  — 

1  Co.  Lit  133  a.  And  tee  Wibnof  a  o.  Prodgen,  2  Vern.  104.  See  also  New- 
Case,  Sir  F.  Moore,  851.  some  v.  Bowyer,  3  P.  Wros.  87.    And  see 

*  Co.  Lit.  133  a.  Wright  v.  Wright,  2  Des.  242 ;  Troughton 

*  2  BL  Com.  121 ;  Canterbury's  Case,  v.  Hill,  2  Hayw.  400. 

2  Co.  46  a,  48  6.  *  And  see  1  Bishop  Crim.  Law,  {  087* 

*  Note  to  Ringsted  o.  Lanesborongb,    071. 
8  Doug.  197,  206 ;  referring  to  Portland 
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§  590.  Husband  transported.  —  Though  by  the  old  doctrine  the 
wife's  capacity  to  act  as  sole  does  not  arise  on  the  husband's  ban- 
ishment for  a  term  of  years,^  it  has  in  England  been  ruled,  that, 
where  he  is  by  judicial  sentence  transported  for  felony  seven 
years,  the  wife  may  maintain  suits  in  her  own  name,  down  to  the 
time  of  his  actual  return  on  the  sentence  expiring.^    Also  — 

Husband  an  Alien  Enemy.  —  The  wife  of  an  alien  enemy  has  in 
like  manner  been  held  competent.  It  was  so  in  a  suit  against  the 
Duchess  of  Mazarine,  who,  the  report  says,  "  had  lived  here  in 
England  for  twenty  years  as  ^feme  sole^  and  had  contracted  con- 
tinually as  such."  Said  Lord  Holt,  C.  J. :  "  When  the  husband 
is  an  alien  enemy,  and  under  an  absolute  disability  to  come  and 
live  here,  the  law  perhaps  will  make  the  wife  of  such  a  husband 
chargeable  as  9,  feme  sole  for  her  debts  and  contracts.  For  this 
case  does  not  differ  from  the  case  of  my  lady  Belknap  and  my 
lady  Weyland,  who  were  allowed  able  to  sue  and  be  sued  upon 
the  abjuration  or  banishment  of  their  husbands,  as  if  they  had 
been  sole."  ^  But  the  present  English  doctrine  does  not  appear 
to  permit  this.* 

§  591.    Attempted  Breaking  from  Analogies  to  Civil  Death.  —  In 

the  foregoing  cases  there  is,  at  least,  a  semblance  of  analogy  to 
the  old  doctrine  of  civil  death ;  though,  as  they  admit  of  what 
may  be  termed  a  subsequent  coming  to  life,  there  is  ground  for 
deeming  the  analogy  not  perfect.  But  there  have  been  in  Eng- 
land some  attempts  to  break  away  from  this  anchorage,  and  permit 
the  wife  to  sue  and  be  sued  under  various  other  circumstances. 
Thus  in  the  time  of  Lord  Mansfield,  in  several  cases,  this  able 
judge,  by  his  influence,  carried  the  court  a  good  way  out  to  sea. 
In  one  it  was  held,  that  the  wife  of  a  person  who  resides  in  Ire- 
land, herself  living  in  England,  and  having  a  separate  main- 
tenance under  articles  of  separation,  may  be  sued  after  the  death 
of  her  husband  for  a  debt  contracted  by  her  in  England  during  his 
lifetime.^  In  another,  the  decision  was,  that  a  feme  covert  living 
separate  from  her  husband,  and  having  a  sufficient  separate  main- 

1  Ante,  §  587.  tion  of  much  doubt."    But  see  Ex  parte 

s  Carrol  0.  Blencow,  4  Esp.  27.    And  Franks,  7  Bing.  762. 

•ee  Ring8ted  v.  Lancsborough,  8  Doug.  *  Derrj  9.  Mazarine,  1  Ld.  Haym.  147. 

197  and  notes.    Mr.  Boscoe  observes,  ib.  *  De  Wahl  17.  Braune,  1  H.  &  N.  178, 

p.  206 :  "  This  point  is  adverted  to  bj  where  the  wife  of  an  alien  enemy  was 

Lord  Eldon,  C.  J.  in  Marsh  v,  Hutchin-  adjudged  incompetent  to  maintain  a  suit 

son,  2  B.  &  P.  226,  232,  and  appears  to  ^  Ringsted  v.  Lanesborough,  3  Doug, 

hare  been  considered  by  him  as  a  ques-  197. 
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tenance  duly  paid  her,  may  be  sued  alone  on  a  contract  made  by 
her  for  necessaries.  "  As  the  usages  of  society  alter,"  said  Lord 
Mansfield,  '*  the  law  must  adapt  itself  to  the  various  situations  of 
mankind."  The  case  was  put  by  the  court  on  the  principle  that, 
because  the  husband  was  not  liable,  therefore  the  wife  should  be.^ 
Afterward  came  the  famous  case  of  Corbett  v.  Poelnitz,  in  which 
was  maintained  the  doctrine,  that  Q,feme  covert^  living  apart  from 
her  husband,  and  having  a  separate  maintenance,  may  contract 
and  be  sued  as  a  feme  sole^  and  her  second  husband  is  liable  for 
such  debt.2  Still  later,  these  and  all  the  other  like  cases  were 
overturned  under  Lord  Kenyon ;  the  court  holding,  in  Marshall 
V,  Rutton,  that  a  feme  covert  cannot  contract  and  be  sued  as  a 
feme  sole^  though  living  separate  from  her  husband,  on  a  separate 
maintenance  secured  to  her  by  deed.^  Such  was  the  earlier  Eng- 
lish law.*  And  the  principle  was  applied  to  a  case  in  which  the 
husband,  not  only  deserted  his  wife,  but  abandoned  also  (not 
abjured,  which  is  a  proceeding  of  record)  permanently  the  realm : 
here,  though  the  absence,  amounting  in  its  facts  to  desertion,  had 
continued  four  years,  and  the  husband  had  not  been  heard*  of, 
and  the  wife  had  traded  and  conducted  her  business  as  2k  feme 
sole,  she  was  not  permitted  to  maintain  in  her  own  name  an 
action  of  trespass  for  entering  her  premises  and  carrying  off  gooda 
which  she  had  accumulated.^  Thus  the  doctrine  became  defini- 
tively established. 

§  592.  Permanently  Absent  —  Allen.  —  Differing  English  judges 
have  maintained  and  denied,  that,  if  the  husband  never  resided 
in  England,  being  an  alien  but  not  an  alien  enemy,  or  if  he  has 
withdrawn  permanently  from  the  kingdom,  the  wife  may  appear 
in  court  as  a  feme  sole.  The  cases  on  this  subject  are  reviewed 
in  Bright  on  "  Husband  and  Wife,"  and  the  result  seems  to  be, 
that  the  affirmative  of  this  is  not  established ;  though  perhaps  the 


1  BarweU  v.  Brooks,  3  Dong.  871,  878. 

'•Ck)rb€tt  V.  Poelnitz  1  T.  R.  5. 

•  Marshall  v.  Rutton,  8  T.  R.  545. 
And  see  2  Bright  Hus.  &  Wife,  69 ;  2 
Kent  Com.  1(50.  Chancellor  Kent,  in  this 
place,  mentions  some  cases  as  haying 
shaken  the  decision  in  Corbett  v.  Poel- 
nitz, before  this  case  of  Marshall  v.  Rut- 
ton arose  ;  namely,  Compton  t;.  Collinson, 
1  H.  Bl.  334,  350 ;  Ellah  t;.  Leigh,  5  T.  R. 
679;   Clayton  r.  Adams,  0  T.  R.  604. 
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For  later  adjudications,  see  Mejer  o. 
Haworth,  8  A.  &  £.  407 ;  Smith  v.  The 
Sheriff  of  Middlesex,  15  Kast,  007 ;  Bar- 
den  ».  Keverberg,  2  M.  &  W.  61. 

^  See,  for  a  full  view  of  tills  matter, 
2  Kent  Com.  154  et  seq. 

>  Bogget  V,  Frier,  11  East,  301.  And 
see  to  the  same  effect,  Farrer  v.  Granard, 
1  New  Rep.  80;  McNamara  v.  Fisher,  3 
Esp.  18 ;  Marsh  v,  Hutchinson,  2  B.  &  P. 
226. 


CHAP.  XJCXVii.]  WIFE   ACTING   AS  SOLE. 


§598 


negative  is  not,  so  as  to  preclude  future  discussion  should  some 
extreme  case  arise.'     On  the  whole,  — 

Conclnaion  as  to  EngUsh  Doctrine.  —  The  doctrine  of  the  English 
courts  would  seem  to  be,  that,  unless  the  husband  is  absent  from 
the  kingdom  under  circumstances  which  preclude  his  presence 
there,  —  preclude,  as  of  law,  not  merely  as  of  his  volition,  or  will, 
—  the  wife  cannot  be  treated  in  a  court  of  common  law  as  Kfeme 
sole.  She  can  neither  sue  in  it,  nor  be  sued.  If  she  has  a  sepa* 
rate  estate,  she  may  perhaps  bind  it  by  her  contract  in  a  way 
enabling  the  creditor  to  reach  it  in  a  court  of  equity ,2  —  a  per- 
plexed question,  not  within  the  scope  of  the  present  volumes.' 
Even  — 

§  593.  "Wife's  Remedy  for  Torts.  —  Though  the  wife  has  suffered 
a  wrong  to  her  pei'son,  and  the  husband  and  she  are  in  separa- 
tion, she  has  no  clear  and  perfect  remedy  at  the  common  law. 
She  may  bring  a  suit  in  the  name  of  her  husband,  or  in  the  joint 
names  of  herself  and  him,  as  the  case  shall  require  ;  and,  though 
it  is  in  general  and  perhaps  always  in  his  power  to  release  the 
action  and  thus  defeat  her  remedy,*  there  is  a  class  of  authorities 
which  apparently  hold,  that,  while  the  court  will,  in  proper  cir- 
cumstances, on  his  application,  direct  her  to  indemnify  him 
against  tlie  costs,  it  will  not  permit  him  to  discontinue  the  suit, 
or  otherwise  to  bar  the  action  in  fraud  of  her  right.*  It  is  prob- 
ably the  true  view,  that,  if  there  is  a  mere  separation  in  pais^ 


»  2  Bright  Hus.  &  Wife,  71-74;  refer- 
ring to  Marsh  v.  Hutchinson,  2  B.  &  P. 
226 ;  Chambers  v,  Donaldson,  9  East,  471 ; 
Bogget  V.  Frier,  11  East,  301 ;  Johnston  v. 
Kirkwood,  4  Drury  &  Warren,  370 ;  Wil- 
liamson V.  Dawes,  2  Moore  &  S.  852 ;  Kay 
V.  Pienne,  3  Camp.  123,  see  2  B.  &  P.  233  ; 
Stretton  v.  Busnacli,  4  Moore  &  S.  678, 1 
Bing.  N.  C.  139 ;  Barden  v.  Keverberg.  2 
M.  &  W.  61.  In  De  Gaillon  v.  L'Aigle,  1 
B.  &  P.  357,  —  a  case  in  which  it  did  not 
appear  whether  or  not  the  husband  had 
ever  resided  in  England, — it  was  held, 
that,  where  he  was  permanently  abroad, 
and  the  wife  had  traded  and  obtained 
credit  in  England  as  a  feme  aoUy  repre- 
senting herself  to  be  such,  she  could  be 
made  answerable  to  the  creditor  in  a  suit 
at  common  law ;  but  this  author,  vol.  2, 
p.  70,  sets  down  this  case  as  among  those 
which  were  overruled  in  Marshall  v.  Rut- 
ton,  S  T.  B.  546.    See  also  Hatcbett  v. 


Baddeley,  2  W.  Bl.  1079;  Gilchrist  v. 
Brown,  4  T.  R.  766 ;  Lean  o.  Schutz,  2 
W.  Bl.  1195.  Chancellor  Kent  says,  of 
the  modem  English  law :  "  The  old  rule 
is  deemed  to  be  completely  re-established, 
that  an  action  at  law  cannot  be  main- 
tained against  a  married  woman,  unless 
her  husband  has  abjured  the  realm."  2 
Kent  Com.  161. 

>  Ante,  §  586;  McNamara  v.  Fisher, 
3  Esp.  18 ;  DeWahl  v.  Braune,  1  H.  &  N. 
178 ;  Lake  v.  Ruffle,  6  Nev.  &  M.  684. 

3  As  to  which  see  1  Bishop  Mar. 
Women,  §  840  ot  seq. 

*  1  Bishop  Mar.  Women,  §  912. 

^  Chambers  u.  Donaldson,  9  East,  471 ; 
Innell  v.  Newman,  4  B.  &  Aid.  419 ;  Har- 
rison V.  Almond,  4  Dowl.  P.  C-  321 ;  Suter 
V.  Christie^  2  Add.  Ec.  150 ;  Rock  v.  Slade, 
7  Dowl.  P.  C.  22.  And  see  Lynch  o. 
Knight,  9  H.  L.  Cas.  577,  5  Law  Timet 
N.  8.  291. 
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and  DO  judicial  sentence,  the  husband  can  always  at  law  defeat 
the  action  by  releasing  it ;  and  hitherto  we  have  no  distinctly 
admitted  equity  jurisdiction  to  interfere  in  her  behalf.  If,  by 
stipulation  between  the  husband,  wife,  and  a  trustee,  in  articles, 
the  fund  in  controversy  is  to  be  for  the  wife's  separate  use,^  the 
case  is  different.  The  reader  perceives  that  the  doctrine  of  this 
section  relates  to  the  ordinary  cases  of  separation,  not  to  those  in 
which  the  wife  sues  alone  by  reason  of  the  husband's  abjuration 
of  the  realm  and  the  like. 

§  594.  Our  aum  AuthoriHeB  on  the  Capacity  of  a  Wife  in  Sepa^ 
ration  to  sue  and  be  sued :  — 

WTiat  here  proposed.  —  We  have  no  such  uniformity  of  judicial 
opinion  on  this  subject  as  will  make  it  desirable  or  safe  to  set 
down  any  thing  as  American  doctrine.  Therefore  little  more 
will  be  attempted  than  a  reference  to  some  cases  in  the  order  of 
the  States. 

§  695.  Alabama.  —  Where  a  husband  abandons  both  his  wife 
and  the  State,  intending  neither  to  cohabit  with  the  one  nor 
return  to  the  other,  she,  it  has  been  held,  may  contract  and  sue 
and  be  sued  as  a  feme  sole.^  Chilton,  J.,  once  observed,  that 
doubtless  the  rigid  rules  of  the  common  law  would  not  permit 
this,  though  the  English  decisions  upon  the  doctrine  are  not  at 
all  consistent.  ^'  But,"  he  added,  ^^  a  more  liberal  rule,  and  one 
which,  we  think,  is  more  consistent  with  reason  and  justice,  seems 
to  obtain  in  this  country."  '  Later  it  was  'provided  by  statute, 
that,  ^^  when  a  husband  and  father  has  deserted  his  family,  the 
wife  and  mother  may  prosecute  or  defend,  in  his  name,  any  action 
which  he  might  have  prosecuted  or  defended,  and  has  the  same 
powers  and  rights  he  might  have  had.^'  And  the  constmction 
was,  that  for  a  case  to  be  within  this  statute  the  wife  must 
appear  in  the  facts  to  be  also  a  mother,  and  the  husband  to  be 
also  a  father.^ 

§  596.  Conneoticiit.  —  By  statute,  ^'  whenever  any  married 
woman  shall  have  been  abandoned  by  her  husband,  it  shall  be 
lawful  for  her  during  the  continuance  of  such  abandonment  to 
transact  business  in  her  own  name,  and  to  sue  and  be  sued  in  all 

1  Innell  o.  Newman,  inpra. .  Stewart^  9  Ala.  865 ;  Mead  v.  Hoghea, 

s  Arthur  v.  Broadnaz,  8  Ala.  657;    infra. 
Krebs  v,  O'Grady,  23  Ala.  727 ;  James  v.         •  Mead  v.  Hughes,  16  Ala.  141, 147. 

«  Ex  parte  Cole,  28  Ala.  60. 
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courts  of  justice."  A  case  is  not  the  less  within  this  provision, 
though  the  abandonment  was  justifiable  by  reason  of  the  wife's 
fault.  Nor  need  it  have  continued  for  any  particular  time ;  if 
absolute,  and  intended  by  the  husband  to  be  perpetual.' 

§  597.  Illinois.  —  The  tribunals  of  this  State  have  gone  a  great 
way  in  maintaining  the  separate  capacity  of  the  wife.  "  Where," 
said  Skinner,  J.,  '^  the  husband  compels  the  wife  to  live  separate 
from  him,  either  by  abandoning  her,  or  by  forcing  her,  by  what- 
ever means,  to  leave  him  ;  and  such  separation  is  not  merely  tem- 
porary and  capricious,  but  permanent  and  without  expectation 
of  again  living  together ;  and  the  wife  is  unprovided  for  by  the 
husband  in  such  manner  as  is  suited  to  their  circumstances  and 
condition  in  life,  —  she  may  acquire  property,  control  her  person 
and  acquisitions,  and  contract,  sue  and  be  sued  in  relation  to 
them,  as  2k  feme  sole^  during  the  continuance  of  such  condition."' 
An  abandonment  of  the  State  is  not  required ;  but  a  mere 
deserted  wife  may  acquire  property,  and  control  it,  and  her  per- 
son, and  sue  and  be  sued  as  B,feme  sole.^ 

§  598.  Iowa.  —  At  common  law,  aside  from  a  statute  which 
controls  the  question,  it  has  been  held  that  a  wife  long  and  abso- 
lutely deserted  by  her  husband,  and  left  wholly  to  her  own  means 
of  support,  is  free  to  act  as  a  feme  sole.  In  the  facts  of  the  case 
wherein  it  was  so  laid  down,  the  desertion  had  continued  fifteen 
years,  and  the  husband  was  residing  in  another  State.^ 

§  599.  Louisiana.  —  The  rights  of  married  parties  in  tliis  State 
are  regulated  chiefly  after  the  rules  of  the  civil  law.  In  one  case 
it  was  held,  that  only  where  the  husband  is  absent  from  the  State 
can  a  judge  authorize  the  wife  to  make  contracts.  Mere  absence 
from  the  parish  is  not  enough.* 

§  600.  Maine.  —  In  a  case  much  considered  it  was  held,  on  a 
review  of  the  authorities,  that,  where  the  husband  has  long  and 
completely  separated  from  the  wife,  relinquishing  absolutely  his 
marital  rights,  she  may  act  and  be  made  liable  at  law  as  2.  feme  sole. 
Mutual  consent  and  provision  made  for  her  have  some  tendency 
to  prove  such  relinquishment,  but  they  are  not  conclusive.  In 
the  case  in  controversy,  the  court,  trying  the  facts  as  well  as  law, 

^  Moore  v.  Stevenson,  27  Conn.  14.  *  Wilkinson  v,  Stanbrough,  1  La.  An. 

*  Love  V.  Moynehan,  16  III.  277,  282.  264.    And  see  Wooters  v.  Feeny,  12  La. 

•  Prescott  V,  Fisher,  22  111.  890;  Love  An.  449;  Joffrion  v.  Bordelou,  14La.  Aik 
p  Moynehan,  supra,  p.  280,  282.  618. 

<  Smith  v»  Silence,  4  Iowa,  821. 
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negatived  the  wife's  liability,  saying :  "  We  are  not  satisfied  the 
separation  is  so  complete  that  he  [the  husband]  is  to  be  treated 
as  having  renounced  his  marital  rights  and  relations."  ^ 

§  601.  Massachusetts.  —  "  Where,"  in  the  words  of  Shaw,  C.  J., 
*'  the  husband  was  never  within  the  Commonwealth,  or  has  gone 
beyond  its  jurisdiction,  has  wholly  renounced  his  marital  rights 
and  duties,  and  deserted  his  wife,  she  may  make  and  take  con- 
tracts, and  sue  and  be  sued  in  her  own  name,  as  a  feme  sole.  It 
is  an  application  of  an  old  rule  of  the  common  law,  which  took 
away  the  disability  of  coverture  when  the  husband  was  exiled  or 
had  abjured  the  realm .^  ....  In  this  respect,  the  residence  of 
the  husband  in  another  State  of  these  United  States  was  equiva- 
lent to  a  residence  in  any  foreign  State ;  he  being  equally  beyond 
the  operation  of  the  laws  of  the  Commonwealth,  and  the  jurisdic- 
tion of  its  courts."  A  complete  renunciation  of  marital  rights 
must  be  meant,  and  it  must  be  coupled  with  absence  from  the 
State.^  Mere  desertion,  while  the  husband  continues  to  reside 
within  the  State,  will  not  suflBce.* 

§  602.  MissoorL  — An  early  case  holds,  that  a  feme  covert  is 
not  liable  on  a  promissory  note  executed  by  herself,  though  her 
husband  has  abandoned  the  State,  and  has  been  for  many  years 
—  in  this  instance,  ten  —  absent  in  another  State.  "The  cases 
cited  from  the  English  books,"  said  the  learned  judge,  "  are 
where  the  husbands  abjured  the  realm,  or  were  foreigners  residing 
abroad.  The  principles  settled  in  those  cases  do  not  apply.  If  by 
a  removal  from  one  State  to  another,  or  a  separate  residence 
in  different  States,  the  indissoluble  connection  by  which  the  wife 
is  placed  under  the  power  and  protection  of  the  husband  could 
be  cancelled,  and  the  parties  thereby  relieved  of  their  respective 
liabilities  and  disabilities,  there  would  be  little  need  of  troubling 
the  legislature  or  the  courts  on  the  subject  of  divorces."*  But 
in  a  later  case,  where  there  were  articles  of  separation,  and  the 
husband  was  residing  in  another  State,  and  this  condition  of 
things  had  continued  twenty-four  years,  the  court  held  that  the 
woman  could  sue  and  be  sued  in  her  own  name.^ 

1  Ayer  v.  Warren,  47  Maine,  217,  282.         ♦  Shaw  v.  Thompson,  16  Pick.  198, 

*  Referring  to  Gregory  p.  Paul,  15  200.  And  see  Kendall  v.  Jennison,  119 
Mass.  31 ;  Abbott  v.  Bayley,  6  Pick.  89.  Mass.  251. 

*  Gregory  v.  Pierce,  4  Met  478.  See  «  Chouteau  v.  Merry,  8  Miaso.  26i, 
also  Commonwealth  v.  Cullins,  1  Maae.  255,  opinion  by  Wash,  J. 

lie;  Ames  v.  Chew,  5  Met.  320.  •  Rose  v.  Bates,  12  Miaso.  80. 
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§  602  a.  Nevada.  — An  abandonment,  to  be  within  the  doctrine 
we  are  considering,  must  be  absolute,  and  embrace  a  total  renun- 
ciation of  the  marital  relation.^ 

§  603.  New  Hampshire.  —  Where  the  desertion  was  not  com- 
plete and  absolute,  it  was  held,  that,  under  the  common  law, 
the  capacity  in  question  did  not  attach  to  the  wife,  though  the 
husband  resided  in  another  State.  But  *'  by  force  of  the 
statute  of  Dec.  24,  1840,  she  became,"  said  the  judge,  "  under 
the  circumstances  of  desertion  adverted  to,  capable  of  acquiring 
property."  Therefore  the  plaintiff  was  permitted  to  recover 
against  her  for  the  items  in  his  bill  contracted  since  that  date, 
not  before.^ 

§  603  a.  New  York.  — Where,  in  this  State,  a  husband  utterly 
abandons  his  wife  and  family,  and,  ceasing  to  provide  for  them  and 
renouncing  as  far  as  he  can  the  marital  relation,  removes  to 
another  State,  he  is  to  be  regarded  as  abjuring  the  realm,  and  his 
wife  may  sue  and  be  sued  in  her  own  name.^ 

§  604.  North  CaroUna.  —  There  was  in  North  Carolina  a  case 
quite  like  the  ancient  abjuration  of  the  realm.  During  the  revo- 
lutionaiy  war,  a  man,  having  the  option  to  take  the  oath  of  alle- 
giance, or  leave  the  State  never  to  return,  chose  the  latter.  His 
wife,  thus  left,  married  again,  though  he  was  not  dead,  and  other- 
wise acted  a?  sole.  The  court  deemed,  that,  '^  except  as  to  the 
objection  to  the  marriage,"  the  banished  husbaAd  "  is  to  be  con- 
sidered as  to  all  purposes  to  be  actually  dead  ;  and  she  as  to  all 
purposes  as  &feme  sole.  She  may  sue  and  be  sued,  acquire  and 
transfer  property.  If  she  may  do  so  by  will,  as  stated  in  2  Vern. 
104,  there  is  no  reason  why  she  may  not  also  do  so  by  deed."  * 

§  605.  Ohio.  —  By  the  majority  of  the  court  it  was  held,  that, 
where  there  is  a  separation  de  facto  caused  by  the  brutality  of  the 
husband,  and  the  wife  has  had  alimony  in  specific  property  with- 
out a  divorce  decreed  her,  and  she  is  living  and  maintaining  her- 
self as  single,  she  may  sue  in  her  own  name  alone  respecting  such 
propert3\*  This  question  lies  close  to  that  of  the  effect  of  a  divorce 
from  bed  and  board.^  In  a  later  case,  one  who,  being  deserted 
by  her  husband  in  a  foreign  country,  removed  to  Ohio,  and  there 

1  Beckman  v.  Stenley,  8  Nev.  257.  *  Troughton  v.  Hill,  2  Hayw.  400. 

•  Brackett  v.  Drew,  20  N.  H.  441,  442,  *  Bcnadum  v.  Pratt,  1  Ohio  SUte,  40& 
opinion  by  Gilchrist,  J.  •  YoL  IL  §  726-741. 

•  Ovborn  v.  NeUon,  69  Barb.  376. 
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supported  herself,  he  never  coining  within  the  State,  was  adjudged 
competent  to  &ue  and  be  sued.^  And  an  abandonment  in  Ohio 
may  be  such,  he  going  to  parts  unknown  or  a  distant  State,  as 
will  work  the  same  result.^ 

§  606.  Fennaylvania.  —  A  peculiar  blending  of  law  and  equity 
in  this  State  ^  renders  its  decisions  on  a  question  of  this  sort  not 
quite  satisfactory  as  precedents  elsewhere.  One  case  holds,  that 
a  wife  left  by  her  husband  to  earn  her  own  living  may  recover  for 
services  rendered  to  a  deceased  person,  from  whom  she  had 
before  received  wages,  at  least  in  a  court  of  equity.*  By  another 
case,  if  a  husband  deserts  his  wife, —  the  desertion,  in  fact,  was 
immediately  after  the  marriage,  and  he  married  another  woman 
in  Canada,  —  her  subsequent  acquisitions  become  her  separate 
property,  and  she  may  dispose  of  them  by  will  or  otherwise.* 
But  here  we  come  to  the  question  of  separate  property,  —  not  for 
the  present  volumes.^ 

§  607.  South  Carolina.  —  Aside  from  the  doctrine  of  married 
women  acting  as  feme-Bole  traders,^  "  there  is,"  said  Nott,  J., 
**  no  case  where  the  husband  and  wife  are  living  in  the  same 
State,  the  wife  having  no  separate  estate  secured  to  her  by  deed, 
that  she  has  been  considered  as  able  to  contract,  and  to  sue  and 
be  sued,  as  a  feme  8ole.''  ^  But  if  he  leaves  the  State,  not  in- 
tending to  return,  she  is  competent  to  contract,  and  sue  and  be 
sued,  as  though  unmarried.  **  Otherwise,"  said  Waties,  J.,  **  she 
would  have  no  means  of  gaining  a  support."  * 

§  607  a.  Tennessee.  —  The  question  for  this  State  was,  in  1825, 
regulated  by  a  statute.^® 

§  608.  United  States.  —  There  is  a  decision  by  the  Supreme 
Court  of  the  United  States,  in  which  considerable  latitude  seems 
to  be  allowed  to  the  wife  to  act  as  sole  when  deserted  by  her  hus- 
band ;  but  it  does  not  greatly  illumine  the  subject.^^ 


1  Wagg  V.  Gibbons,  6  Ohio  State,  680. 

*  Rosenthal  v.  Mayhugh,  83  Ohio 
State,  165. 

'  1  Bishop  Mar.  Women,  §  19-22. 

*  Spier's  Appeal,  2  Casey,  Pa.  233. 
»  Stairett  v.  Wynn,  17  S.  &  R.  180. 

*  See  Jacobs  v.  Featherstone,  6  Watts 
ft  S.  846 ;  West  v.  West,  10  S.  &  R.  446 ; 
Rces  V,  Waters,  9  Watts,  90;  Rorer  v. 
O'Brien,  10  Barr,  212 ;  Tyson's  Appeal,  10 
Barr,  220 ;  Imhofif  v.  Brown,  6  Casey,  Pa. 
604;  Terry's  Appeal,  6  Smith,  Pa.  344. 
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7  2  Bishop  Mar.  Women,  §  628. 

8  Brown  v.  Killingsworth,  4  McCord, 
429,  431. 

^  Bean  v.  Morgan,  4  McCord,    148. 

See  also  Robards  r.  Hatson,  8  McCord, 

476;  Pressley  v.  McDonald,  1  Rich.  27; 

Hall  V,  Faust,  9  Rich,  £q.  294;  Boyce  v. 

Owens,  I  Hill,  S.  C.  8. 
'0  Cooper  v.  Maddox,  2  Sneed,  18& 
11  Rhea  v.  Rhenner.  1  Pet.  106.    And 

see  Moores  v.  Carter,  Hemp.  64. 
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§  609.  Vermont.  —  No  absence  from  this  State,  by  a  husband 
who  intends  to  return,  will  subject  the  wife  to  be  sued  as  a/etne 
sole.  The  learned  chief  justice  observed,  that,  if  he  were  civilly 
dead,  or  an  aUen  having  never  resided  in  the  State,  it  would  be 
otherwise.  But  in  the  present  case,  ^^  suppose  the  husband  should 
return  while  the  action  was  pending,  could  the  plaintiff  proceed 
with  his  action  and  imprison  the  wife?  ...  It  will  hardly  be 
contended  that  property  acquired  by  the  wife  in  his  absence 
would  be  beyond  his  control."  * 

§  610.  In  Brief,  as  to  aU.  —  The  reader  will  see  from  the  fore- 
going, that,  though  our  courts  are  not  harmonious  on  these  ques- 
tions, they,  on  the  whole,  permit  more  than  the  English  do  to 
wives  separated  from  their  husbands.  If  the  husband  was  never 
in  the  State,  probably  all  allow  the  wife  to  act  as  sole.  Not  gen- 
erally do  they  permit  this  where  he  is  within  the  State.  If  he 
goes  to  another  State  or  country,  his  intention  must  be  not  to 
return,  in  order  to  emancipate  the  wife.  The  particulars  appear 
above  under  the  several  States. 

^  Robinson  v.  Reynolds,  1  Alkens,  174, 179,  opinion  by  Skinner,  C.  J. 
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CHAPTER  XXXVIII. 

DOCTBINES  COMMON  TO  THE  VARIOUS  PABOL  SEPARATIONS. 

§  611.  BlBewhere.  —  Some  questions  properly  enough  belonging 
to  this  series  of  chapters  are  discussed  in  the  second  volume,  in 
connection  with  the  doctrines  of  Alimony  and  Suit  Money.^  For 
example,  — 

§  612.  Adeqnaoy  of  AUowanoe.  — «We  have  seen  that,  in  general^ 
if  a  husband  would  avoid  being  chargeable  for  necessaries 
furnished  his  wife  living  separate  from  him  without  her  fault,  he 
must  not  only  make  and  pay  her  an  allowance,  but  it  must  be 
.  adequate.^  Yet  we  shall  see  in  the  second  volume,  that,  if  the 
court  fixes  the  allowance  in  a  decree  for  temporary  alimony,  its 
adequacy  is  thereby  judicially  determined ;  and,  if  he  promptly 
pays  it,  he  will  not  be  further  liable.* 

§  618.  'Wife's  preaumed  Agenoy.  —  This  has  already  been  con- 
sidered in  special  connections.^    Now,  — 

BoBineBa  whioh  he  permits.  —  Whether  the  parties  are  separate  or 
cohabiting,  the  husband  by  implication  makes  the  wife  his  agent 
to  do  whatever  is  fairly  within  the  scope  of  a  business  which  he 
knowingly  allows  her  to  conduct.^  If,  for  example,  he  suffers  her 
to  carry  on  the  business  of  a  trader,  she  may  transfer  her  stock 
of  goods  in  payment  of  notes  given  for  their  purchase ;  ^  and,  as  a 
branch  of  this  doctrine,  he  has  been  charged  on  her  contracts  about 
the  business.^  It  was  even  held  by  the  majority  of  the  Connecti- 
cut court,  that,  where  a  husband  absent  from  his  family  knew  his 
wife  to  be  keeping  a  boarding-house  for  their  support,  yet  neither 
expressed  dissent  nor  made  provision  for  them,  he  was  liable 

1  Vol.  n.  §  860-368,  887a-^l,  401,  *  Fenner  v,  Lewis,  10  Johns.  88 ;  Crop- 

426, 484.  ley  v.  McKinney,  80  Barb.  47 ;  Casteel  v. 

*  Ante,  §  668,  668,  67S-680.  Casteel,  8  Blackf .  240. 

*  VoL  U.  §  401;  Hare  v,  Gibson,  82  >  Green  v.  PaUas,  1  Beaslej,  267. 
Ohio  State,  83.  7  Godfrey  v.  Brooks,  6  Earring.  DeL 

«  Ante,  §  663, 666,  668,  660,  661,  672,    806. 
678;  2  Bishop  Mar.  Women,  §  400-414. 
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on  her  contract  for  the  rent  of  the  house.    In  the  words  of 
Swift,  C.  J.,  "  the  law  will  presume  his  assent.*'  ^    Again,  -r— 
§  614.    'WUe  taking  Pay  for  own  Serricea.  —  If  a  wife  abandoned 

by  her  husband  earns  money  by  her  labor  and  takes  the  pay,  he 
cannot,  on  making  his  appearance,  collect  the  pay  over  again.^ 
By  leaving  her  with  the  capacity  to  work,  and  without  other 
means  of  support,  while  the  law  casts  on  him  the  duty  to  main- 
tain her,  he  must  be  presumed  to  intend  that  she  shall  use  the 
capacity,  and  the  money  which  flows  therefrom.     So,  — 

§  615.  Ordinarily.  —  In  the  ordinary  case,  where  husband  and 
wife  live  together,  if  she  is  accustomed  to  perform  services  for 
others  and  take  the  pay,  plainly  he  cannot  compel  one  who  has 
paid  her  to  pay  him  also.     His  authorization  is  presumed. 

§  616.  MiaceUaneoas  lUaatrationa  —  (Farm  •—  Bond  —  Note).  — 
A  husband's  abandonment  of  his  wife  and  minor  childreu,  leaving 
behind  only  a  farm  on  which  he  had  resided,  authorizes  her  to 
cultivate  the  farm  and  apply  its  products  to  the  support  of  the 
family.  And  the  Indiana  court  fui'ther  held,  that,  on  one  of  the 
sons  arriving  at  majority,  the  jury  might  infer  the  husband's 
authority  to  employ  him  on  the  latter's  responsibility  for  wages, 
to  carry  on  the  farm  for  the  family  sustenance.*  Yet,  in  Penn- 
sylvania, when  a  husband  had  gone  away  with  a  hostile  feeling, 
neither  the  mere  fact  that  a  bond  was  in  the  wife's  possession, 
nor  that  he  had  provided  her  no  other  means  of  support,  was  held 
to  raise  the  presumption  of  authority  in  her  to  receive  the  inter- 
est thereon.^  It  is  believed  that,  in  some  other  of  our  States,  the 
jury  would  be  permitted  to  infer  his  authorization,  or  perhaps 
even  the  court  would  deem  it  created  as  of  law.  In  Alabama, 
a  married  woman,  who,  separated  from  her  husband  in  another 
State,  came  here  without  him,  and,  he  continuing  away,  main- 
tained for  years  herself  and  children,  he  making  no  claim  to  her 
acquisitions,  was  adjudged  competent  to  pass,  by  indorsement  in 
her  own  name,  title  to  a  bill  or  note  made  payable  to  her.^ 

§  617.   Credit  given  to  'Wife.  —  Though  the  husband  might  be 

1  Botch  V.  Mllee,  2  Conn.  638, 646, 647.         *  Roland  o.  Logan,  18  Ala.  307.    And 

•  Lawrence  v.  Spear,  17  Cal.  421 ;  Nor*  eee  further,  on  the  general  suhject  of 
croflB  V,  Rodgers,  30  Vt  688.  these  sections,  Camerlin  v.  Palmer  Co. 

•  Casteel  v.  Casteel,  8  Blackf.  240.  10  Allen,  639 ;  Edgerly  v.  Whalan,  106 
And  lee  Cropsej  v.  McKinney,  30  Barb.  Mass.  807  ;  HiU  i;.  Sewald,  3  Smith,  Pa. 
47.  271 ;  Reynolds  v.  Sweetser,  15  Gray,  78; 

•  Walker  V.  Simpson,  7  Watts  &  S.  83.  Barlen  v.  Shannon,  14  Gray,  433;  Cnn- 
And  see  Rogers  v.  PhilUps,  3  Eng.  366.  nmgham  v.  Reardon,  98  Mass.  638. 
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made  Lable,  yet,  if  the  credit  is  given  to  the  wiCe  who  has  a 
separate  estate,  he  cannot  be  holden,  even  where  he  is  cohabiting 
with  her,  and  sees  the  goods  upon  her.^  Nor,  it  is  believed,  is  the 
result  different  though  she  is  without  separate  property,  and  the 
vendor  trusts  merely  to  the  chance  of  a  voluntary  payment.^  Yet 
the  mere  charging  of  the  articles  to  the  wife,  in  the  trader's  books 
of  accounts,  will  not  necessarily  exempt  the  husband  from  liability 
to  pay  for  them.' 

§  618.  ^^ife  using  Qoods  with  Husband^s  Knowledge.  —  Said  Lord 
EUenborough  :  "  Where  a  husband  is  living  in  the  same  house 
with  his  wife,  he  is  liable  to  any  extent  for  goods  which  he  per- 
mits her  to  receive  there  ;  she  is  considered  as  his  agent,  and  the 
law  implies  a  promise  on  his  part  to  pay  the  value.  If  they  are 
not  cohabiting,  then  he  is,  in  general,  only  liable  for  such  neces- 
saries as  from  his  situation  in  life  it  is  his  duty  to  supply  her. 
But  even  where  they  are  parted,  if  the  husband  has  any  control 
over  goods  improvidently  ordered  by  the  wife,  so  as  to  have  it  in 
his  power  to  return  them  to  the  vendor,  and  he  does  not  return 
them,  or  cause  them  to  be  returned,  he  adopts  her  act,  and 
renders  himself  answerable."  *  We  have  seen  something  of  this 
already.*  Therefore  if,  during  a  separation,  goods  for  which  the 
husband  would  not  be  liable  are  furnished  the  wife,  yet  if,  being 
reconciled,  he  takes  her  and  them  together,  he  must  pa}"  for  them.^ 
And  if  she  has  obtained  goods  by  deceitful  practices,  then  he 
receives  them  home  promising  pay,  he  may  be  compelled,  pro- 
vided the  vendor  was  not  a  party  to  the  deceit.^ 

§  619.     Place    of    Providing  —  (After.  Husband's     Adultery).  — 

Though,  in  general,  a  husband  may  supply  necessaries  in  his  own 
way,®  one  who  has  committed  adultery,  for  which  his  wife  has 
left  him,  cannot  free  himself  from  liability  for  what  a  third  person 
may  furnish,  by  offering  her  board  and  a  separate  apartment  in 
his  own  house.®    Yet,  — 


^  Stammers  v.  Macomb,  2  Wend.  454 ; 
Black  V.  Bryan,  IS  Texas,  453;  Con- 
nerat  v.  Groldsmith,  6  Ga.  14.  And  see 
Ck>ok  V.  Ligpon,  54  Missis.  36S. 

3  Bentley  t;.  Griffin,  5  Taunt.  856 ;  Holt 
r.  Brien,  4  B.  &  Aid.  252 ;  Shelton  v.  Pen- 
dleton, IS  Conn.  417 ;  Bugbee  v.  Blood, 
48  Vt.  497. 

s  Furlong  v,  Hjsom,  85  Maine,  832. 
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And  see  Wraj  v.  Cox,  24  Ala.  837; 
Cropsey  o.  McEinney,  SO  Barb.  47. 

«  Waithman  v.  Wakefield,  1  Camp.  180. 

A  Ante,  §  558. 

•  Rennick  v.  Fieklin.  8  B.  Monr.  168. 

f  Allen  V.  Aldrich,  9  Fost.  N.  H.  63. 

8  Ante,  §  660;  Morgan  v,  Hughes,  20 
Texas,  141 ;  Holder  i^.  Cope,  2  Car.  &  K. 
487. 

B  Sjkes  V.  HaUtead,  1  Sandf.  483. 
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Allowance  alter  Haaband'a  Fault.  —  Where  there  is  a  voluntary 
separation,  though  caused  by  the  husband's  fault,  if  he  makes  her 
a  suitable  allowance  and  pays  it,  she  does  not  carry  with  her  his 
credit.* 

§  620.  Burden  of  Proof.  —  T)ie  authorities  are  in  some  degree  ob- 
scure on  this  question,  and  there  are  earlier  cases  which  the  later 
have  overruled.  On  principle,  and,  it  is  believed,  by  the  superior 
weight  of  adjudication,  a  plaintiff  suing  for  necessaries  must,  to 
prevail,  make  out  a  prima-fade  case  ;  and  the  manner  of  doing  it 
will  depend  on  the  circumstances.  He  may  produce  a  state  of 
facts  from  which  the  law  will  presume  or  the  jury  infer  agency, 
or  the  use  of  the  goods  with  the  husband's  knowledge  and  implied 
consent<,  or  her  needs.  And  if,  for  example,  the  two  are  living 
apart,  mere  proof  that  the  goods  were  suitable  to  her  condition 
will  not  suffice.  Such  separation  being  equally  consistent  with 
facts  exempting  the  husband  from  liability  as  imposing  it  on  him, 
the  plaintiff  must  show  the  circumstances  which  make  him  liable. 
It  is  believed  that  these  general  views  will  be  practically  as  help- 
ful as  a  minuter  discussion  of  the  question.  The  result  is,  that 
persons  dealing  with  the  wife  on  the  husband's  account,  the  same 
as  those  who  contract  with  any  other  agent,  must  show  the  agency 
if  they  would  hold  the  principal.* 

§  621.  Money  as  Necesaariea  —  Other  Substitute.  —  Neither 
money,  which  will  buy  necessaries,*  nor  an  article  which  might  be 
used  as  a  substitute  for  them,  not  being  such  in  fact,^  is,  at  law, 
deemed  necessaries.*  And  oYie  who  lends  a  destitute  wife  money 
wherewith  to  purchase  them  cannot,  though  she  actually  expends 

^  Kemp  V,  Downham,  5  Harring.  Del.  man,  18  Misso.  106 ;  Kemp  v.  Downham, 

417.    And  see  ante,  §  679,  580;  Fredd  v.  6  Hairing.  Del.  417;  Cany  v,  Patton,  2 

Eves,  4  Earring.  Del.  885;  Baker  v,  Bai^  Ashm.  140;  Mitchell  v.  Treanor,  11  Ga. 

ney,  8  Johns.  72;    Cany  v,  Patton,  2  824;  Cartwright  v.  Bate,  1  Allen,  514, 

Ashm.  140 ;   Harshaw  v.  Merryman,  18  516 ;  Billing  v.  Pilcher,  7  B.  Monr.  458 ; 

Misso.  106;  Mott  v,  Comstock,  8  Wend.  Hare  v.  Gibson,  32  Ohio  Sute,  33 ;  Thorne 

544.  V.  Kathan,  51  Vt.  520;  Rea  v.  Durkee, 

«  Ante.  §  566,  660,  564,  567,  573,  579;  25  111.  503 ;  Keller  p.  Phillips,  39  N.  Y. 

Main  waring  v.  Leslie,  Moody  &  M.  18,  2  361;  Brown  v.  Worden,  39  Wis.  432; 

Car.  &  P.  507 ;  Clifford  u,  Laton,  3  Car.  Harttmann  v.  Tegart,  12  Kan.  177 ;  Be- 

.  &  P.  15, 1  Moody  &  M.  101 ;  Johnston  v.  Tier  v.  Galloway,  71  111.  517  ;  Tebbets  i;. 

Snmner,  3  H.  &  N.  261;  Gill  v.  Read,  5  Hapgood,  34  N.  H.  420;   Barr  tr.  Arm- 

K.  L  343;  Porter  v.  Bobb,  25  Misso.  36;  strong,  56  Misso.  577 ;   Regoney  v.  Nei- 

Pool  p.  Everton,  5  Jones,  N.  C.  241;  man,  23  Smith,  Pa.  330. 
Hunter  v.  Boucher,  8  Pick.  289;  Reese  v,         >  Ante,  §  554. 

Chilton,  26  Misso.  598;   Mott  v.  Com-         «  Thorpe  r^.  Shapleigh,  67  Maine,  235. 
stock,  8  Wend.  544;  Harshaw  o.  Meny-         *  In  re  Welch,  5  Ben.  230. 
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it  for  them,  recover  it  of  the  husband  in  a  suit  at  law.^  But,  in 
equity,  he  is  permitted  to  stand  in  the  place  of  the  person  who 
furnished  them ;  so  that,  when  they  have  been  procured  with  it, 
he  may  recover  their  value  of  the  husband.*    Still,  — 

§  622.  wiio  snppiy.  —  The  person  who  supplies  the  necessaries 
need  not,  to  maintain  a  suit  at  law  against  the  husband,  be  a 
tradesman.     Any  other  one  may  do  it  with  equal  effect.^ 

§  623.  Town  supporting  "Wife  aa  Pauper. — In  continuation  of  this 
question,  discussed  in  a  previous  section,^  it  was  held  in  Massa- 
chusetts that  the  town  may  recover  of  the  husband  the  amount 
necessary  strictly  to  support  the  wife  as  a  pauper,  but  nothing  for 
what  he  is  required  to  do  further,  by  reason  of  his  better  condition 
and  standing.^  In  New  York,  not  so  much  as  this  was  conceded  ; 
it  being  held,  that,  if  the  husband  could  support  his  wife,  she  was 
not  a  pauper,  therefore  the  town  could  recover  nothing.'  In 
Ohio,  the  husband  is  liable  to  the  town.*^ 

§  624.    "Wife  aa  'Wltneaa  in  Snlt  for  Neoeasaries.  —  The  common- 

law  doctrine  is  familiar,  that,  in  general,  husband  and  wife  cannot 
be  witnesses  in  each  other's  suits.  It  is  founded,  in  the  main,  on 
public  policy.*  The  criminal  law,  for  the  protection  of  the 
parties  in  this  close  relationship,  excepts  cases  of  personal 
violence  by  the  one  to  the  other.*  This  exception  comes  from 
necessity.  The  like  necessity  extends,  in  reason,  to  a  civil 
suit  by  a  third  person  against  the  husband  for  necessaries  fur- 
nished the  wife.  Else  he  could  drive  her  from  him  by  secret 
abuse,  and  compel  her  to  starve.  Still  there  are  greater  techni- 
cal objections  to  allowing  her  to  testify  in  civil  cases  of  this  sort 

1  Knox  r.  Bushell,  8  C.  B.  n.  b.  834 ;         •  Norton  v.  Rhodes,  18  Barb.  100. 
Walker  v.  Simpson,  7  Watto  &  S.  Sa         7  Howard  o.  Whetstone,  10  Ohio,  866; 

And  see  Zeigler  v,  Dayid,  28  Ala.  127;  Springfield  v.  Demott,  13  Ohio,  104.    For 

Gilbert  v.  Plant,  18  Ind.  808.  other  Sutes,  see  ante,  §  666. 

>  Harris  v.  Lee,  1  P.  Wms.  482,  488;         >  Hasbrouck  v.  Vanderroort,  6  Seld. 

I>eare  o.  Sontten,  Law  Rep.  9  Eq.  161 ;  163;  Bird  v.  Davis,  1  McCarter,  467, 478 

Walker   v,  Simpson,  supra;   Jenner  v,  McDuffle  p.  Greenway,  24  Texas,  626 

Morris,  3  De  G.  F.  &  J.  46, 1  Diewry  &  Lucas  v.  Brooks,  18  Wal.  436,  462,  463 

8.  218,  7  Jar.  v.  s.  376.    And  see  Marlow  Weikel  v.  Probasoo,  7  Ind.  690 ;  Smead 

V.  Pitfeild,  1  P.  Wms.  668.    But  see  May  v.  Williamson,  16  B.  Monr.492;  Pryor  v 

V.  Skey,  16  Sim.  688,  689,  the  distinction  Rybum,  16  Ark.  671 ;  TuUey  o.  Alezan 

in  which  was  not  followed  in  the  later  der,  11  La.  An.  628;  Eelley  v.  Proctor,  41 

and  more  authoritative  case  of  Jenner  v,  N.  H.  139 ;  Seargent  v,  Seward,  31  Vt. 

Morris,  supra.  609 ;  Bradford  e.  Williams,  2  Md.  Ch.  1 ; 

'  Gill  v.  Read,  6  R.  L  843 ;  Maybew  v,  Copous  p.  Kauff man,  8  Paige,  683 ;  Blain 

Thayer,  8  Gray,  172.  v.  Patterson,  47  N.  H.  623. 

*  Ante,  §  666.  •  1  Bishop  Grim.  Procad.  §  1168;  2 

•  Monson  v.  Williams,  6  Gray,  416.  lb.  }  69,  649. 
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tlutn  in  criminaL  And  in  Massachusetts,  prior  to  statutes  alter- 
ing the  laws  of  evidenoe,  it  was  denied.^  In  a  habea$  corpus  case 
concerning  the  custody  of  a  child.  Chancellor  Walworth,  in  New 
York,  permitted  the  wife  and  mother  to  testify  to  the  husband's 
cruelty,  compelling  her  to  leave  him.  ^^  She  is  permitted,"  he 
said,  ^  to  be  a  witness  in  most  of  the  cases  excepted  from  the  gen- 
eral rule,  from  principles  of  public  policy,  in  order  that  he  may 
be  restrained  from  committing  outrages  against  her,  in  the  retire- 
ment of  the  family  circle,  under  the  supposition  that  he  may  do 
80  with  impunity.  Whenever,  therefore,  the  policy  or  necessity 
of  admitting  her  as  a  witness  against  her  husband  is  sufficiently 
strong  to  overbalance  the  principle  of  public  policy  upon  which 
the  general  rule  of  exclusion  is  based,  she  ought  to  be  received  as 
a  witness,  if  she  has  no  personal  interest  adverse  to  his  which 
would  of  itself  form  a  ground  for  her  exclusion."  ^  In  most  of 
our  States,  the  capacity  to  be  witnesses  has  been  so  much  enlarged 
by  statutes  as  to  render  a  recurrence  to  the  common-law  rules 
almost  superfluous ;  and,  at  least  in  some  of  them,  either  by 
force  of  these  statutes  or  by  interpretations  of  the  common  law, 
the  wife  can  testify  in  the  suit  we  are  now  considering.  She  can, 
for  example,  in  Wisconsin.' 

1  Burlen  v.  Shannon,  14  Gray,  488.  ezdnded  because  he  is  a  party  or  inter- 
See  Cooper  V.  Lloyd,  6  C.  B.  n.  a.  619;  ested.  "The  objection  to  a  wife's  testi- 
Downing  o.  Rugar,  21  Wend.  178 ;  Jacobs  fying  on  belialf  of  her  husband/'  said 
V.  Whitcomb,  10  Cnsh.  255;  Johnson  v.  Strong,  J.,  "is  not  and  never  has  been 
Sherwin,  3  Gray,  874.  that  she  has  any  interest  in  the  issne  to 

*  People  V,  Mercein,  8  Paige,  47,  49,  which  he  is  a  party.  It  rests  solely  on 
52, 58.  Bat  see  Johnson  v.  Johnson,  11  public  policy,  so  that  the  statute  has  no 
C^t  L.  J.  478.  application."    Lucas  v.  Brooks,  18  Wal. 

*  Back  V.  Parmely,  85  Wis.  288.  Ao-  486, 452, 453.  And  to  the  like  eftect,  or 
other  ground  on  which  the  admissibility  otherwise  relevant  on  yarious  forms  of 
of  the  wife  may  be  put  is  that  of  agency,  the  statutory  provision,  see  McKeen  v. 
Am  to  which  see  Tacket  v.  May,  8  Dana,  Frost,  46  Maine,  239;  Bliss  v,  Franklin, 
79.  The  husband  is  charged,  if  at  all,  13  Allen,  244;  Cram  v.  Cram,  33  Vt  15; 
because  she  was  his  agent  to  procure  the  Dawley  v.  Ayers,  23  Cal.  108  ;  Rice  v. 
necessaries.  And,  even  where  the  hus-  Keith,  68  N.  C.  819 ;  Russ  v.  War  Eagle, 
band  is  a  party,  the  wife  may  be  a  wit-  14  Iowa,  363 ;  Barber  v.  Goddard,  9 
ness  to  prove  her  own  agency.  Town  v.  Gray,  71 ;  Ray  v.  Smith,  9  Gray,  141 ; 
Lamphire,  37  Vt  52 ;  Birdsall  v.  Dunn,  16  Orcutt  v.  Cook,  37  Vt.  515 ;  Hemphill  v. 
Wis.  235.  See  Orcutt  v.  Cook,  87  Vt  Townsend,  7  Ala.  853;  Abrams  t;.  How- 
515;  Hobby  r.  Wisconsin  Bank,  17  Wis.  ard,  23  Cal.  888;  Merriam  v.  Hartford, 
167.  In  construing  the  statutes,  on  the  &c.  Railroad,  20  Conn.  354;  Blake  v. 
question  discussed  in  the  text,  we  must  Graves,  18  Iowa,  812 ;  Jordan  v.  Hender- 
keep  in  view  the  distinctions.  Thus,  in  son,  19  Iowa,  665 ;  Thompson  v.  Wad- 
an  ordinary  civil  case,  the  wife  of  a  leigh,  48  Maine,  66 ;  Bucknam  v.  Perkins, 
party  cannot  be  a  witness  though  a  55  Maine,  490;  Fowle  v.  Tidd,  15  Gray, 
statute  provides  that  no  one  shall  be  94;   Burke  r.  Savage,  13   Allen,  408; 

471 


§626 


SBPABATIONS  WITHOUT  SBNTBKOB.     [BOOK  V. 


§  625.  "Wife's  Deolaratioiis.  —  Declarations  of  any  person,  when 
of  the  res  gestcR  of  a  transaction  in  evidence,  are  admissible  .in  ex- 
planation.^  On  this  principle,  what  the  wife  said  at  or  about  the 
time  of  leaving  her  husband  may,  in  these  cases,  and  in  actions 
by  him  against  third  persons  for  harboring  her,  and  the  like,  be 
given  in  evidence  ;  not  always  and  as  of  course,  but  when  within 
the  general  rules  of  evidence  as  to  the  ren  gentce? 

Prior  Judgments  —  may  in  proper  circumstances  be  admissible  in 
evidence  in  these  cases.* 

Bntioing  away  Wife.  — That  an  action  may  be  maintained  by  the 
husband,  against  a  third  person,  for  enticing  away  his  wife,  where 
nothing  in  the  nature  of  criraiiial  conversation  is  alleged,  is  a  prop- 
osition sufficiently  sustained  both  in  principle  and  in  authority. 
The  cases  disclose  some  nice  distinctions  on  this  question,  not  to 
be  entered  into  here.* 

§  626.    Dower  alter  Blopement  and  Adultery  —  (Stat.  Westm.  2}. 

—  The  English  statute  of  Westm.  2  (13  Edw.  1,  stat.  1),  c.  84, 
provides,  that,  "  if  a  wife  willingly  leave  her  husband^  and  go 
away  and  ccyixtinue  tvith  her  advouterer  [adulterer],  she  shall  be 
barred  for  ever  of  action  to  demand  her  dower  that  she  ought  to 
have  of  her  husband's  lands,  if  she  be  convict  thereupon  ;  except 
that  her  husband  willingly,  and  without  coercion  of  the  church, 
reconcile  her,  and  suffer  her  to  dwell  with  him ;  in  which  case  she 
shall  be  restored  to  her  action."  Some  expositions  of  this  statute 
appear  elsewhere.* 

Differing   from   Dlvoroe    Statutes.  —  (Divorce   Sentenoe}.  —  The 


Lockhart  v.  Luker,  S6  Missis.  08;  Funk 
p.  Dillon,  21  Misso.  294.  fiat,  in  the 
case  now  under  consideration,  the  public 
policy  is  reversed.  It  requires  that  the 
wife  be  admitted  to  testify.  And  the 
rule  should  be,  that,  in  these  cases,  she 
may  be  admitted,  in  whatever  State  the 
suit  is,  unless  some  technical  objection 
can  be  shown,  of  sufficient  force  to  over- 
come the  public  policy  and  necessity 
which  demand  her  evidence.  See  Far- 
rell  V.  Ledwell,  21  Wis.  182 ;  Lewis  v. 
McDougal,  17  Wis.  517. 

1  1  Bishop  Crim.  Proced.  §  1086, 
1087, 1111, 1248. 

>  Gilchrist  v.  Bale,  8  Watts,  856 ; 
Jacobs  V.  Whitcomb,  10  Cush.  255;  John- 
ton  V.  Sherwin,  3  Gray,  874;  Preston  o. 
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Bowers,  13  Ohio  State,  1, 11 ;  Palmer  v. 
Crook,  7  Gray,  418;  Tacket  v.  May,  S 
Dana,  79. 

•  Burlen  v.  Shannon,  8  Gray,  887; 
Burlen  v.  Shannon,  14  Gray,  433 ;  Day  v. 
Spread,  Jebb  &  Bourke,  183;  Hubert  v. 
Fera,  99  Mass.  198 ;  Needham  v,  Bremner, 
Law  Rep.  1  C.  P.  583;  Lentz  v.  Wallace, 
5  Harris,  Pa.  412. 

«  Scherpf  r.  Szadeczky,  4  £.  D.  Smith 
110;  Chancellor  Walworth  in  People  ». 
Mercein,  8  Paige,  47,  54;  Bennett  v. 
Smith,  21  Barb.  439;  Barnes  r.  Allen,  30 
Barb.  663;  Rabe  v.  Hanna,  5  Ohio,  580. 

•  1  Greenl.  Cruise,  175,  176;  2  Inst. 
435,  4.%;  Co.  Lit.  32  a;  Godol.  Abr.  608; 
Govier  v.  Hancock,  6  T.  R.  603. 


OHAP.  XXXVni.]  OOMMOK  DOOTBINES.     .  §  628 

offence  here  described,  it  is  seen,  differs  from  the  adultery  for 
which  divorces  are  granted.  Hence,  if  there  were  no  other  ob- 
jection a  divorce  sentence  for  adultery  will  not  of  itself  bar 
dower ;  though  the  woman  may  be  otherwise  barred  on  account 
of  the  same  acts  of  adultery  for  which  she  is  divorced.  This  dis- 
tinction is  important,  and  a  failure  to  notice  it  has  led  to  some 
confusion  in  the  books.^ 

§  627.  Thia  statute  with  as.  —  This  statute  of  Westminster  has 
not  been  received,  or  is  not  now  deemed  to  be  law,  in  Massachu- 
setts,^ Missouri,*  Rhode  Island,*  or  lowa.^  But  it  is  accepted  or 
re-enacted  in  some  other  of  our  States ;  as,  for  example,  South 
Carolina,*  New  Hampshire,^  Minnesota,®  and  Missouri.^  As  to 
its  interpretation,  — 

§  628.  Whether  Desertion  and  Adultery  combine.  — If  this  statute 
were  modern,  the  words  "  willingly  leave  '*  would  seem  to  require 
a  separation  of  the  wife's  volition  and  of  her  fault  —  that  is,  de- 
sertion—  to  combine  with  her  living  in  adultery.  But  not  long 
ago  it  was  held  in  England,  that  a  woman  driven  from  her  home 
by  her  husband's  cruelty  —  a  case  clearly  not  of  desertion  in  her, 
but  more  nearly  of  desertion  in  him — forfeits  her  dower  by 
adultery  without  reconciliation.  '*  The  best  construction  of  the 
statute,"  said  Willes,  J.,  "  seems  to  be  that  the  leaving  sponte  is 
not  of  the  essence  of  the  offence  which  leads  to  the  forfeiture- 
It  is  enough,  if,  having  left  her  husband's  house,  the  woman  after- 
wards commits  adultery."  ^®  The  court  proceeded  much  on 
the  exposition  of  Coke,"  showing  the  law  to  be  thus  settled. 
In  an  Upper  Canada  case,  where  the  husband  had  first  deserted 
his  wife  and  then  she  had  lived  in  adultery,  she  was  held  not  to 
be  barred. ^^    And  it  may  be  doubtful  whether  either  respect  for 

1  See  Co.  Lit.  82,  note,  194 ;  Park  on  New  York,  —  As  to  New  York,  see  1 

Dower,  20,  note;  RoL   Abr.  680,   681;  Greenl.  Cruise,  166,  176,  notes;  4  Kent 

8hnte  v.  Shute,  Free.  Ch.  Ill ;  2  Bright  Com.    63 ;    Reynolds    o,    Reynolds,   24 

Hus.  ft  Wife,  362 ;  Schiffer  v.  Pruden,  89  Wend.  193,  196;  Schiffer  v.  Pruden,  39 

N.  Y.  Superior,  167.  N.  Y.  Superior,  167 ;  Cooper  v.  Whitney, 

s  Lakm  v.  Lakin,  2  Allen,  46.    That  8  HiU,  N.  Y.  96. 

It  was  formerly  held  to  be  common  law  *  Giles  v.  Giles,  22  Minn.  348. 

in  this  State,  see  ante,  §  466.  *  McAIister  i;.  Norvenger,  64  Misso.  261. 

*  Lecompte  v.  Wash,  9  Misso.  661.  ^^  Woodward  v.  Bowse,  10  C.  B.  n.  b. 
«  Bryan  v,  Batcheller,  6  B.  I.  643.  722,  732 ;  8.  p.  Bostock  v.  Smith,  34  Bear, 
ft  Smith  17.  Woodworth,  4  Dil.  684.  67,  68. 

•  Bell  V.  Nealy,  1  BaUey,  312.  "  2  Inst.  436. 

7  Cogswell  V.  Tibbetta,  8  N.  H.  41.        ^  Graham  v.  Law,  6  U.  C.  C.  P.  810. 
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ancient  expositions,  or  any  just  modem  view  of  the  words,  should 
lead  to  a  decision  differing  from  this  Canada  one.^ 

§  629.  "Living  in  Adnltery." — The  words  in  Indiana  being, 
that,  ^^  if  a  wife  shall  have  left  her  husband,  and  shall  be  living 
at  the  time  of  his  death  in  adultery,  she  shall  take  no  part  of  the 
estate  of  her  husband  ;  "  the  court  held  a  wife  not  to  be  barred 
where  there  was  but  a  single  adulterous  act.' 

1  And  see  Cogswell  v.  Tibbetts,  8  N.  leaye  him  by  Ms  cruelty,  neglect,  and 

H.  41 ;  McAlister  r.  Norvenger,  64  Misso.  abandonment.   Rawlins  v.  Battel,  1  Hons- 

261.    According  to  a  Delaware  case,  a  ton,  224. 

wife  does  not  forfeit  dower  by  eloping         ^  Qaylor  v.  McHenry,  16  Ind.  888. 

from  her  husband  and  liying  in  adultery  See  also,  in  this   connection,  £arle  o. 

with  another  man,  if  the  husband  was  Earle,  9  Texas,  680 ;  Sistare  u  Sistare,  2 

guilty  of  adultery  and  caused  her  to  Boot,  408;  Potier  v.  Barclay,  16  Ala.  430. 
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CHAPTER  XXXIX. 

8EPABATI0N  IJNDEB  ABTIOLES. 

§  6S0.  Lutrodnction. 
681-688.  General  Doctrine. 
689-0600.  How  applied  in  reapectire  States. 

§  630.  BUewhere.  —  The  doctrines  which  regulate  postnuptial 
contracts  between  married  persons,  as  well  as  antenuptial  ones, 
are  explained  by  the  author  in  ^*  Married  Women."  And  in  con- 
nection with  the  explanations  there,  will  be  foimd  much  that  is 
applicable  under  the  present  title,  not  here  to  be  repeated. 

Here — How  Chapter  diylded.  —  We  are  here  to  consider  the 
one  postnuptial  contract  for  separation  and  a  separate  main- 
tenance of  the  wife,  not  entering  upon  what  is  common  to  all 
postnuptial  contracts,  as  to,  I.  The  General  Doctrine  ;  II.  How 
the  Doctrine  is  applied  in  the  respective  States. 

I*  The  O-enerdl  Doctrine. 

§  681.   Policy  of  Law  —  (Opposed  to  Non-Judloial  Separatlonsj.  — 

No  contract  against  the  policy  of  the  law,  sometimes  called  pub- 
lic policy,  can  be  enforced.^  The  law  favors  marriage,^  and 
favors  the  living  in  cohabitation  of  the  married  parties.^  It 
determines  for  what  causes  judicial  separations  and  dissolutions 
may  be  granted  ;  and  provides,  that  neither  of  them  shall  be 
decreed  on  consent  of  the  parties  themselves,  on  confession  or 
default  of  one  of  them,  or  on  any  thing  else  short  of  independent 
evidence  produced  in  court.  If,  in  a  suit  for  judicial  separation, 
on  whatever  allegations,  the  defendant  should  come  forward  and 
say  he  consented,  and  even  join  with  the  plaintiff  in  the  prayer, 
the  court  would  be  forbidden  by  the  law  to  grant  it.*  Then, 
could  the  parties,  having  been  thus  refused,  or,  not  asking  because 

1  Bishop  Con.  §  460,  401.  •  Ante,  §  29,  84  ;  Post,  §  771. 

«  Ante,  §  12, 18.  *  Vol  IL  §  280,  231,  235, 230, 24a 
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knowing  the  refusal  would  follow,  come  together  and  make  a 
valid  agreement  for  what  the  court  could  not,  because  the  law 
would  not,  permit,  they  would  be  more  powerful  than  the  law 
and  its  administrators  combined.  Hence  such  separations  are,  as 
to  the  mere  question  of  living  apart,  contrary  to  the  policy  of  the 
law  and  void.^     But, — 

§  632.  Husband  to  Bupport  "Wife.  —  There  is  another  principle, 
equally  distinct  in  our  law ;  namely,  that  a  husband  cannot  by 
his  own  wrong  free  himself  from  the  duty  to  maintain  his  wife.^ 


1  Collins  V.  Collins,  Phillips  Eq.  163 
Tourney  v.  Sinclair,  3  How.  Missis.  824 
McKennan  v.  Phillips,  6  Whart.  671 
Smith  V.  Knowles,  2  Grant,  Pa.  413 
Mansfield    r.    Mansfield,   Wright,    284 


ences  quietly  by  the  aid  of  friends  out  of 
court,  although  the  consequence  might 
be  that  they  would  live  separately,  and 
that  was  the  riew  carried  out  by  the 
courts  when  it  became  once  decided  that 


McCrocklin  v.  McCrocklin,  2  B.  Monr.  separation  deeds  per  »e  were  not  against 
870 ;  Calkins  v.  Long,  22  Barb.  97.  Tliis  public  policy."  Besant  v.  Wood,  12  Ch. 
was  formerly  the  very  distinct  English  D.  606,  620.  And  see  Marshall  v  Mar- 
doctrine  ;  but  there  are  late  cases  which,  shall,  6  P.  D.  19,  23.  This  sort  of  idea, 
while  admitting  it  used  to  be  so,  hold  not  without  sanction  in  some  other  of 
the  contrary.  We  shall  refer  to  them  these  late  English  cases,  whereby  a  judge 
further  on.  But  on  this  question  of  the  justifies  himself  in  changing  the  laws 
policy  of  the  law,  or  "  public  policy,"  with  his  private  opinions,  instead  of  leav- 
Jessel,  M.  R.,  in  1879,  said :  "  You  cannot  ing  this  work  to  the  legislature,  would, 
lay  down  any  definition  of  the  term  '  pub-  in  our  country,  utterly  subvert  the  con- 
lie  policy,'  or  say  it  comprises  such  and  stitutional  distinction  between  the  legisla- 
Buch  a  proposition,  and  does  not  comprise  tive  and  judicial  powers.  No  judge, 
such  and  such  another ;  that  must  be,  to  a  with  us,  is  ever  permitted  to  administer 
great  extent,  a  matter  of  individual  opin-  his  personal  views  as  law.  And,  with  us, 
ion,  because  what  one  man,  or  one  judge,  "public  policy,"  or  the  "policy  of  the 
and  perhaps  I  ought  to  say,  one  woman  law,"  is  a  thing  adhering  in  the  laws,  not 
also,  in  this  case,  might  think  against  pub-  in  men's  individual  understandings.  We 
lie  policy,  another  might  think  altogether  saw,  in  the  text,  that  the  law  itself  for- 
excellent  public  policy.  Consequently  bids  married  parties  to  bind  themselves 
it  is  impossible  to  say  what  the  opinion  of  to  a  separation  except  for  a  specific  cause, 
a  man  or  judge  might  be  as  to  what  public  to  be  judicially  established,  as  a  thing 
policy  is.  For  a  great  number  of  years,  aside  from  their  consent  They  may, 
both  ecclesiastical  judges  and  lay  judges  indeed,  live  apart  while  both  choose, 
thought  it  was  something  very  horrible,  But  the  law  has  inhibited  them  to  place 
and  against  public  policy,  that  the  bus-  either  under  obligation  not  to  return, 
band  and  wife  should  agree  to  live  sepa-  except  as  itself  has  provided.  In  reason, 
rate,  and  it  was  supposed  that  a  civilized  therefore,  if  they  make  the  forbidden 
country  could  no  longer  exist  if  such  bargain,  the  law  as  distinctly  commands, 
agreements  were  enforced  by  courts  of  the  judge  not  to  enforce  it  when  judicially 
law,  whether  ecclesiastical  or  not.  But  applied  to,  as  not  to  sanction  it  on  a  suit 
a  change  came  over  judicial  opinion  as  for  judicial  separation.  The  one,  indeed, 
to  public  policy;  other  considerations  is  included  in  the  other.  If  all  the  judges 
arose,  and  people  began  to  think  that  and  private  citizens  in  the  land  come  to 
after  all  it  might  be  better  and  more  ben-  the  opinion  that  this  is  wrong,  the  remedy 
eficial  for  married  people  to  avoid  in  belongs,  not  to  the  courts,  but  to  the  legis- 
many  cases  the  expense  and  scandal  of  lature. 
soiU  of  divorce  by  settlmg  their  dilfei^         >  Ante,  §  661,  663,  668. 

476 


CHAP.  XXXDC.] 


UlTOBR   ABTICLES. 


§684 


Again,  whether  he  is  in  the  wrong  or  not,  and  whatever  the 
demerits  of  the  wife,  he  may  voluntarily  contribute  so  much  to 
her  support  as  he  chooses.  No  law  or  policy  of  the  law,  under 
any  circumstances,  forbids.  Therefore  he  may  lawfully  and  in- 
dissolubly  bind  himself  to  render  her  a  specific  maintenance.^ 
Hence,  — 

§  683.  'Whence  Dootrine  of  Separation  under  Articles.  —  Out  of 
these  two  propositions,  —  namely,  that  married  parties  cannot 
validly  contract  to  live  in  separation,^  yet  the  husband  can  obli- 
gate himself  to  render  her  a  maintenance  wherever  she  resides,^ 
—  comes  the  entire  doctrine  of  separations  under  articles.  When 
we  look  at  the  cases,  we  find  that  they  are  sometimes  discordant, 
and  sometimes  the  particular  decision  proceeded  on  a  misappre- 
hension of  true  legal  distinctions ;  but,  on  the  whole,  the  law  as 
adjudicated  is  plainly  so  in  our  country,  and  it  was  so  in  England 
until  of  late,  however  it  may  be  there  now.     Thus, — 

§  634.    No  Bar  to  Restitatlon  of  Conjugal  Rights.  —  At  the  time 

when  we  received  our  unwritten  law  from  England  and  long 
afterward,  articles  of  separation,  in  whatever  terms  expressed, 
even  though  containing  a  stipulation  not  to  bring  a  suit  for  the 
restitution  of  conjugal  rights,  were  no  bar  to  such  suit.^  ^^  This 
court,"  said  Lord  Stowell,  ^^  considers  a  private  separation  as  an 
illegal  contract,  implying  a  renunciation  of  stipulated  duties,  — 
a  dereliction  of  those  mutual  offices  which  the  parties  are  not  at 
liberty  to  desert,  —  an  assumption  of  a  false  character,  in  both 
parties,  contrary  to  the  real  status  personoe^  and  to  the  obligations 
which  both  of  them  have  contracted  in  the  sight  of  God  and  man, 
to  live  together  'till  death  them  do  part;'  and  on  which  the 
solemnities  both  of  civil  society  and  religion  have  stamped  a 
binding  authority,  from  which  the  parties  cannot  release  them- 
selves by  any  private  act  of  their  own,  or  for  causes  which  the 


^  As  to  the  power  of  husband  and 
wife  to  contract  together,  and  the  formal- 
ities required,  see  1  Bishop  Mar.  Women, 
§  707-784. 

>  Ante,  §  631 ;  Post,  §  634  et  seq. 

'  WaUace  v.  Bassett,  41  Barb.  02; 
Rodney  v.  Chambers,  2  East,  283;  Jee  v, 
Thurlow,  2  B.  &  G.  547  ;  Wilson  ».  Mus- 
hett,  3  B.  &  Ad.  743  ;  Blaker  v.  Cooper, 
7  S.  &  R.  600 ;  Carson  v,  Murray,  3 
Paige,  483 ;  Picket  v.  Johns.  1  Der.  Eq. 
123;  Thomas  v.  Brown,  10  Ohio  State, 


247  ;  DilUnger's  Appeal,  11  Casey,  Pa. 
357 ;  Dupre  v.  Rein,  66  How.  Pr.  228. 

^  Mortimer  v.  Mortimer,  2  Hag.  Con. 
310,  318;  Barlee  v.  Barlee,  1  Add.  Ec. 
301,  305;  Lord  Brougham  in  Warrender 
V.  Warrender,  2  CL  &  F.  488.  661 ;  West- 
meath  v.  Westmeath,  2  Hag.  Ec.  Supp.  1, 
44;  Smith  v.  Smith,  2  Hag.  Ec.  Supp.  44, 
note ;  Spering  r.  Spering,  3  Swab.  &  T. 
211 ;  Brown  u.  Brown,  Law  Rep.  7  Eq. 
185 ;  Anquez  v,  Anquez,  Law  Rep.  1  P. 
&  M.  176 ;  post,  §  806 ;  Vol.  U.  §  234,  note. 
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law  itself  has  not  pronounced  to  be  sufficient,  and  sufficiently 
proved."  ^  In  another  case  Sir  John  Nicholl  employed  the  broad 
language :  ^^  Any  private  understanding  or  agreement  [between 
husband  and  wife]  to  live  separate  is  not  recognized  by  the 
law."»    But,— 

§  634  a,  Continaed.  —  Of  late,  new  views  on  this  subject  have 
come  over  the  judicial  understanding  in  England ;  and,  to  appear- 
ance, they  are  likely  to  prevail,  though,  at  the  time  of  this  writing, 
the  question  is  perhaps  not  fully  settled  in  the  court  of  last  resort. 
The  Lord  Chancellor,  reversing  a  decree  of  the  Master  of  the 
Rolls,  held,  that  equity  will  restrain  a  party  from  suing  in  the 
Divorce  Court  for  the  restitution  of  conjugal  rights,  if  in  a  deed 
of  separation  he  has  covenanted  not  to  sue.'  This  case  was  taken 
by  appeal  to  the  House  of  Lords,  and  there  argued,  but  the 
woman  died  and  no  decision  was  rendered.*  In  1879,  this  de- 
cision of  the  Lord  Chancellor  was  followed  by  the  Master  of  the 
Rolls,  Jessel,  in  an  opinion  wherein  he  apparently  deems  the  ques- 
tion to  be  definitively  adjudged.*  The  injunction  granted  by  him 
was  against  the  wife,  who,  on  general  principles,  cannot  enter 
into  any  contract  enforceable  by  a  proceedhig  directly  against  her. 
The  binding  nature  of  this  one  appears  to  be  placed  on  the 
ground,  that,  as  the  law  gives  her  power  to  bring,  to  defend,  and 
to  settle  divorce  suits,  she  can  make  an  agreement  whereby  such 
a  suit  is  avoided.^    On  principle,  this  view,  so  far  as  it  puts  her 


^  Mortimer  v,  Mortimer,  supra,  p.  818. 

>  Smyth  V.  Smyth,  4  Hag.  Ec  509, 
614.  And  see  King  v.  Sansom,  3  Add. 
Ec.  277,  281 ;  Beeby  ».  Beeby,  1  Hag. 
Con.  142,  note ;  Westmeath  v.  Westmeath, 
Jacob,  126, 136. 

*  Hmit  V,  Hunt,  31  Law  J.  n.  b.  Ch. 
161, 172,  4  De  G.  F.  &  J.  221,  226. 

*  Rowley  v.  Rowley,  Law  Rep.  1  H.  L. 
Sc.  63 ;  Brown  i;.  Brown,  Law  Rep.  7  £q. 
186. 

*  Besant  v.  Wood,  12  Ch.  D.  606.  He 
considers  that  Wilson  v.  Wilson,  1  H.  L. 
Cas.  638,  had  settled  the  principle,  and 
he  reinforces  the  doctrine  by  the  cases 
above  cit«d  and  some  others.  And  see 
ante,  S  631,  note.  The  parties  to  the  suit 
had  two  children ;  and  the  deed  of  sepv 
ration  provided,  that,  subject  to  some 
rights  of  interchanging  visits,  one  of  them 
should  live  with  the  father  and  the  other 
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with  the  mother.  Afterward  the  father 
sued  for  the  custody  of  the  one  with  the 
mother ;  and  the  court  held,  that  his  con- 
sent to  permit  the  child  to  live  with  her 
was  contrary  to  the  policy  of  the  law, 
and  void.  So  it  transferred  the  custody 
from  her  to  him.  Not  unnaturally, 
therefore,  as  a  main  consideration  for 
agreeing  to  the  separation  had  been 
taken  away  from  the  woman  by  the 
court,  she  determined  to  renew  the  co- 
habitation, and  trust  to  her  chances  for 
better  terms.  But  the  court  deemed, 
that  the  policy  of  the  law  made  her  agree- 
ment for  separation  controlling  over  her, 
and  the  consideration  for  it  void  as  to 
him.  This  exquisitely  refined  principle 
of  high  honor  does  not  pertain  to  the 
laws  of  so  young  a  people  as  we  are. 
When  we  become  older,  perhaps  it  wilL 
*  Besant  v.  Wood,  supra. 


CHAP.  XX!SIX.]  ITIfrDER  ABTIOLES.  §  636 

on  an  equality  with  the  husband,  seems  to  be  sound ;  but  the 
analogy  is  fatal.  It  shows  the  impossibility  of  accepting  the 
decision  itself  as  correct  legal  doctrine.  For,  when  we  derive 
her  rights  from  the  divorce  law,  we  find  it  expressly  commanding, 
that  only  on  judicial  proof,  not  in  any  degree  on  the  mutual  con- 
sent of  the  parties,  establishing  to  the  satisfaction  of  a  competent 
tribunal  facts  legally  sufficient,  shall  they  bind  themselves  to  live 
in  separation.  To  permit  them  to  do  it  otherwise  is  not  only 
contrary  to  the  policy  of  the  law,  but  contrary  to  the  terms  of 
the  law  itself.^  There  are  questions  as  to  whether  this  defence 
may  be  made  in  the  divorce  cause,  or  whether  it  must  be  by  suit 
for  injunction,  not  important  with  us.^ 

§  636.  Bequest  oonditloned  to  separate.  —  As  a  private  agree- 
ment to  live  in  separation  is  contrary  to  the  policy  of  the  law,  so 
therefore  ia  any  attempt  by  third  persons  to  put  the  parties 
asunder.  For  illustration,  a  bequest  to  a  married  woman  on  con- 
dition that  she  live  apart  from  her  husband  is,  as  to  the  condition, 
void ;  but  the  rest  is  good,  so  that  she  takes  the  bequest  abso- 
lutely.*   And,  — 

General  Doctrine.  —  In  the  language  of  Lord  Brougham,  a  deed 
of  separation  is  of  no  force  whatever  "  in  any  court  whatever,  for 
any  purpose  whatever ;  save  and  except  one  only,  —  the  obliga- 
tion contracted  by  the  husband  with  trustees  to  pay  certain  sums 
to  the  wife,  the  cestui  que  trusV^  ^  If  late  utterances  of  English 
judges  are  not  quite  in  harmony  with  this,  still  it  is  nearly  or 
absolutely  expressive  of  what  was  the  English  doctrine  when 
spoken,  and  still  is  the  American. 

§  636.  In  Part  against  PoUoy  of  Law.  —  As  in  the  case  of  a 
bequest  on  condition  to  separate,  where  the  former  stands  though 
the  latter  is  void ;  so  also,  in  many  others,  the  good  part  of  a 
separation  deed  has  been  enforced  by  the  courts,  notwithstanding 
the  illegality  of  another  part.^  For  example,  while,  in  England, 
the  covenant  not  to  bring  a  suit  for  the  restitution  of  conjugal 

1  And  see,  as  to  this,  ante,  f  081,  note.         *  Brown  v.  Peck,  1  Eden,  140.    And 

>  The  aboTe  cases ;  Marshall  v.  Mar-  see  Westmeath   v,   Westmeath,  Jacob, 

shaU,  5  P.  D.  19;  Brown  v.  Brown,  Law  126, 137. 

Rep.  8  P.  &  M.  202 ;  WiUiams  v.  WU-         «  Warrender  v. . Warrender,  2  CI.  &  F. 

liams.  Law  Rep.  1  P.  ft  M.  178;  Hooper  488,  637. 

V.  Hooper,  8  Swab,  ft  T.  261.    8ee,  also,         *  Byrne  v.  Carew,  18  Irish  Eq.  1.    Sea 

on  the  general  subject  of  this  section,  Elworthj  v.  Bird,  2  Sim.  ft  S.  372 ;  Wil- 

WiUiams  v,  Baily,  Law  Rep.  2  Eq.  781;  son  v.  Mushett,  3  B.  ft  Ad.  743. 

Thomas  v.  Eyerard,  6  H.  ft  N.  448. 
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rights  was  held  to  be  void,  a  wife  who  had  made  this  covenant 
and  continued  to  act  upon  it  —  a  covenant  pertaining  to  what 
Sir  John  Nicholl  calls  ^Hhe  ordinary  class  of  provisions  for 
enforcing,  so  far  as  may  be,  the  continuance  and  preventing  the 
determination  of  the  separate  state  in  which  the  parties  covenant 
to  live,  .  .  .  which,  nearly  in  all  cases,  find  their  way  into  deeds 
of  this  nature,  though  nugatory  as  to  any  binding  effect  on  the 
parties  in  this  particular  "  ^  —  was  always  permitted  to  compel 
the  husband  to  pay  her  the  agreed  allowance.  The  true  distinc- 
tion would  seem  in  general  terms  to  be,  that,  if  the  invalid  part 
was  the  inducement  to  the  other,  and  through  refusal  to  perform 
it  the  consideration  has  practically  been  taken  away,  or  if  the 
consideration  itself  was  totally  or  as  to  an  inseparable  portion 
thereof  void  in  law,  the  rest  would  fail ;  otherwise,  not.  But,  in 
the  varying  facts  of  cases,  the  application  of  this  principle  might 
not  always  be  plain.'    And,  — 

DlBturbing  the  Separate  Condition.  — To  an  undefined  extent,  it  is 
competent  for  the  parties  to  agree  not  to  disturb  each  other  in 
their  separate  living,  and  such  an  agreement  will  be  enforced.' 
An  agreement  of  this  sort  is,  in  principle,  very  different  from  one 
not  to  discontinue  the  separation.     But,  — 

§  637.  Future  Separation.  —  Separations  being  against  the  pol- 
icy of  the  law,  it  follows  that  any  agreement  to  encourage 
them  is  void.^  So  that,  if,  for  example,  a  husband  consents  to 
pay  his  wife  a  separate  support,  or  money  in  any  other  form, 
should  they  thereafter  separate,  this  will  be  incapable  of  enforce- 
ment against  him.^    Even  such  an  undertaking,  made  before 


1  SulliTan  v.  SuUiTan,  2  Add.  £c.  299, 
803,804. 

'  CoDBult  and  compare  Bishop  Con. 
§  471;  Scholey  v.  Groodman,  8  Moore, 
850 ;  Cropsej  v.  McKinney,  80  Barb.  47 ; 
Thomas  v.  Brown,  10  Ohio  Sute,  247 ; 
SterUng  v.  Sterling,  12  Ga.201 ;  Shelthar 
V.  Gregory,  2  Wend.  422 ;  Jee  r.  Thurlow, 
2  B.  &  C.  547  ;  Albee  v.  Wyman,  10  Gray, 
222;  Bindley  v.  MuUoney,  Law  Rep.  7 
Eq.  348;  Van  Order  v.  Van  Order,  8  Hun, 
816;  Ex  parte  Naden,  Law  Bep.  9  Ch. 
Ap.  670. 

*  Conyerse  v.  Converse,  9  Rich.  Eq. 
686;  Hitner's  Appeal,  4  Smith,  Fa.  110 ; 
Thomas  v.  Everard,  6  H.  &  N.  448 ;  Bow- 
ers V.  Clark,  1  Philad.   561;   Lehr    o. 
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Beaver,  8  Watto  &  S.  102;  VHlson  v. 
Wilson,  81  Eng.  L.  &  Eq.  29, 1  H.  L.  Caa. 
638, 5  H.  L.  Cas.  40 ;  Sanders  v.  Rodway, 
16  Beav.  207 ;  Webster  v.  Webster.  4  De 
G.  M.  &  G.  487;  Picket  v.  Johns,  1  Der 
Eq.  128 ;  Marlow  v.  Marlow,  77  Ul.  68a 

«  Ante,  §  636;  RandaU  v.  Randall,  37 
Mich.  663. 

*  Durant  v.  Titley,  7  Price,  677 ;  Jee 
V.  Thurlow,  2  B.  &  C.  647, 651 ;  Hindley  r. 
Westmeath,  6  B.  &  C.  200;  Westmeath 
V.  SaUsbory,  6  Bligh,  n.  8.  339;  Proctor 
V,  Robinson,  85  Bear.  329;  Simpson  v. 
Howden,  8  Myl.  &  C.  97 ;  Florentine  v. 
Wilson,  Hill  &  D.  803;  People  v.  Meroem, 
8  Paige,  47, 68. 
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marriage,  in  view  of  a  possible  separation,  is  void.^  On  the  other 
hand,  — 

Immediate  or  past.  —  If  the  separation  has  already  taken  place,  or 
if  it  is  in  agitation  and  immediately  follows,  the  provision  for 
the  wife's  support,  and  other  like  permissible  provisions,  if  on  an 
adequate  consideration,  are  valid  and  enforcible  in  the  courts.' 
If  no  separation  follows,  the  deed  is  void.^    As  just  said,  — 
Consideration.  —  The  consideration  must  be  adequate.*    And  — 
Pair.  —  The  agreement  must  be  free  from  fraud  and  fair.** 
§  687  a.   Agreement  to  Cohabit  —  An  agreement  by  a  husband 
to  pay  money  if  his  wife  will  live  with  him  is  void  as  without 
consideration.* 

§  638.  Barring  Divoroe  Suit  —  A  deed  of  separation  does  not 
ordinarily  or  necessarily  bar  a  divorce  suit,  but,  under  special  cir- 
cumstances, and  when  expressed  in  special  terms,  it  may.^ 

Facts  Subsequent  to  Separation  Deed.  —  The  effect  of  a  divorce 

on  a  deed  of  separation  is  for  the  second  volume.*  Adultery  or 
other  misconduct  of  the  wife,  or  the  bringing  of  a  divorce  suit 
against  the  husband,  or  her  marriage  to  another  person  does  not 
necessarily  or  ordinarily  make  void  his  covenants  to  pay  money  to 
her  ;  yet  the  writing  may  be  in  terms  to  admit  of  this  consequence.* 
On  the  other  hand,  this  result  will  commonly  be  produced 
by  a  renewal  of  the  cohabitation  ;  since  the  consideration  for  the 
undertaking  has  ceased  to  operate.^^    Still  it  may  be  made  other- 

1  Gaines  v.  Poor,  8  Met  Ky.  608 ;  H.  86  Mich.  110;  Van  Order  p.  Van  Order, 

V.  W.  8  Kaj  &  J.  882 ;  Cocksedge  r.  Cock-  8  Hun,  816 ;  Phillips  v.  Meyers,  82  lU.  67. 
sedge,  14  Sim.  244;  Cartwright  r.  Cart-         7  Ante,  §  838  6;  post,  §  806  a,  806; 

Wright,  8  De  6.  M.  &  G.  082.  Vol.  II.  §  26, 71 ;  Goslin  v.  Clark,  12  C.  B. 

^  Reithmaier  v.  Beekwith,  .36  Mich.  v.  8.681;  Andrus  v.  Randon,  84  Texas, 

110;  Fox  V.  Davis,  113  Mass.  266 ;  Ran-  636;  Brown  t;.  Brown,  Law  Rep.  8  P.  & 

dall  V.  Randall,  37  Mich.  663;  Gaines  v,  M.  202;  Thomas  v,  Everard,  6  H.  &  N. 

Poor,  8  Met.  Ky.  603;  Hitner's  Appeal,  448;  McAllister  v.  McAlUstef,  10  Heisk. 

4  Smith,  Pa.  110  ;  Chapman  v.  Gray,  8  846;  Blaker  p.  Cooper,  7  S.&R.600;  An- 

Ga.  841 ;  Hutton  v.  Button,  8  Barr,  100.  derson  v.  Anderson,  1  Edw.  880 ;  Miller 

•  Bindley  v.  Mulloney,  Law  Rep.  7  Eq.  v.  Miller,  Saxton,  886;  Brown  v.  Brown, 
848  ;  Hindley  o.  Westmeath,  6  B.  &  0.  6  Gill,  249. 

300.  8  Vol.  n.  §  717-722,  74L 

4  Wilson  V.  Wilson,  14  Sim.  406 ;  Jo-  *  Baynon  v.  Batley,  8  Blng.  266,  1 

drell  p.  Jodrell,  9  Bear.  46;   Phillips  v.  Moore  &  S.  839;  Bixon  t;.  Dixon,  9  C.  E. 

Meyers,  82  111.  67.  Green,  138,  8  C.  E.  Green,  816;  Jee  v. 

»  Switzer  v.  Switzer,  26   Grat  574 ;  Thurlow,  2  B.  &   C.  647 ;    Scholey  v, 

Evans  v,  Edmonds,  18  C.  B.  777 ;  Kendall  Goodman,  8  Moore,  360 ;  Evans  v.  Car- 

».  Webster,  1  H.  &  C.  440.  rington,  2  De  G.  F.  &  J.  481. 

•  Roberts  v.  Frisby,  88  Texas,  219,  «  Keys  v.  Keys,  11  Heisk.  426;  Cai^ 
220.    And  see  Reithmaier  v,  Beekwith,  son  v.  Murray,  3  Paige,  483;  Wells  v. 

YOL.  I.  81  481 
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wise  by  a  special  provision.^    On  the  death  of  one  of  the  parties, 
the  rights  of  administration  remain  to  the  other.^ 


II.   Sim  the  Doctrine  is  applied  in  the  respective  States. 

§  639.  What  for  this  Snb-titie.  —  The  author  will  here  cite  the 
greater  part  of  the  cases  in  the  several  States,  not  promising  to 
include  every  case,  and  call  attention  to  such  particulars  of  the 
decisions  as  may  seem  specially  desirable. 

§  640.  Alabama.  —  A  wife  living  apart  from  her  husband,  and 
owning  a  separate  estate,  cannot,  at  the  common  law,  make  a 
contract  on  which  a  suit  at  law  will  lie.  Nor  has  any  statutory 
provision  made  it  otherwise.  Yet,  said  Rice,  C.  J. :  **  By  such 
contract  she  may  charge  her  separate  estate,  and  authorize  a  court 
of  equity  to  enforce  it  as  such  a  charge."  * 

§  641.  California.  —  An  agreement  for  immediate  separation  is 
good.  Reconciliation  will  avoid  the  agreement,  the  consideration 
failing.* 

§  642.  Coimeotioiit  —  The  like,  as  to  both  propositions,  is  held 
in  this  State.* 

§  643.  Georgia.  —  A  valid  agreement  may  be  made  through  a 
ti*ustee,  for  an  immediate  separation,  and  a  separate  allowance  to 
the  wife.* 

643  a.  Illinois.  —  The  like  is  held  in  Illinois.^  A  condition 
that  the  wife  shall  live  in  another  State  does  not  debar  her  from 
returning  to  defend  a  suit  for  divorce.  And  where,  after  dismissal 
of  the  suit,  the  husband  fraudulently  induced  her  to  remain,  under 
pretence  of  reconciliation,  her  stay  was  deemed  no  breach  of  the 
condition.^ 

Stoat,  9  Cal.  47d ;  Scholey  v.  Goodman,  her  equitable  estate,  see  1  Bishop  Mar. 

8  Moore,  S60 ;    Shelthar  v.  Gregory,  2  Women,  §  840  et  seq.    And  see  farther 

Wend.   422.     See    Hitner's    Appeal,    4  as  to  Alabama,  2  n>.  §  591  et  seq. 

Smith,  Pa.  110 ;  Heyer  v.  Burger,  Hoff-  «  Wells  v.  Stout,  9  Cal.  479.    And  see 

man,  1 ;  Smith  v.  Kehr,  2  Dil.  60.  Joyce  v.  McAyoy,  31  Cal.  273. 

I  Walker  v.  Beal,  3  Clif.  165;  Web-  •  Nichols  v.  Palmer,  5  Day,  47.    And 

ster  V.  Webster,  4  De  G.  M.  &  G.  437;  see  Deming  v.  Williams,  26  Conn.  226; 

Handle  v.  Gould,  8  Ellis  &  B.  457.  Goodwin  v.  Goodwm,  4  Day,  348. 

*  Read  v.  Howe,  13  Iowa,  50.  See  ^  Chapman  v.  Gray,  8  Ga.  341.  And 
McLaren  v.  Bradford,  52  Ga.  648.  see  Sterling  v.  Sterling,  12  Ga.  201.    How 

*  Parker  v.  Lambert,  31  Ala.  89.  See  on  the  death  of  the  wife,  McLaren  v. 
also  Moss  V.  McCall,  12  Ala.  630;  Pinks-  Bradford,  62  Ga.  648. 

ton  V.  McLemore.  31  Ala.  308.    As  to  the         7  Phillips  v.  Meyers,  82  lU.  67. 
power  of  a  married  woman  to  charge         *  Marlow  v.  Marlow,  77  BL  688L 

482 


CfiAP.  XXXIX.] 


T7NDEB  ARTIOLBS. 


§647 


§  644.  Indiana.  —  A  husband's  undertaking,  in  a  deed  of  separ^ 
ration,  to  pay  aonaally  to  a  trustee,  for  the  wife's  support,  a  sum 
named,  deducting  what  he  should  be  compelled  to  pay  for  debts 
thereafter  contracted  by  her,  is  valid.^  So  may  be  valid  a  aepara^ 
tion  without  a  trustee.  Where  fully  executed  on  the  husband's 
part,  reasonable,  and  on  adequate  consideration,  equity  wiU  up- 
hold it  though  it  was  by  parol.* 

§  644  a.  Iowa.  —  Separation  deeds  through  the  intervention  of 
trustees  are  good,  binding  the  husband  by  their  stipulations.' 
On  his  death,  the  wife  is  not  deprived  of  administration.^ 

§  645.  Kentucky.  —  Equity  will  not  enforce  the  part  of  the 
f^reement  which  provides  for  the  living  t^eparate.  It  is  against 
public  policy.^  But  the  husband's  covenants  for  support  bind 
him,  when  made  after  a  separation  has  taken  place,  or  in  view  of 
an  immediate  separation.^    There  should  be  a  trustee.^ 

§  646.  Maryland.  —  The  court  would  not  compel  a  husband 
living  separate  under  an  agreement  made  without  trustees,  and 
containing  no  covenant  of  indemnity  against  the  wife's  debts,  and 
no  provision  allowing  her  to  transfer  the  title  to  real  estate  there- 
in set  off  to  her,  to  consummate,  by  his  deed,  a  title  in  lands 
which  she  had  attempted  by  her  separate  deed  to  convey.^  Still, 
effect  is,  in  proper  circumstances,  given  to  deeds  of  separation.® 

§  646  a,  MasBachoBettB.  — The  usual  doctrines,  as  to  deeds  of 
separation,  prevail  in  this  State.^^    So  — 

§  646  b.  Michigan.  —  The  ordinary  doctrines  are  followed  also  in 
Michigan. ^^ 

§  647.  MiBBiBsippL — Without  the  intervention  of  a  trustee,  a 
separation  deed  is  for  every  purpose  void.^    Where  there  is  a 


1  Reed  r.  Beazley,  1  Blackf .  97. 

*  Datton  V,  Dutton,  SO  Ind.  452. 

*  Goddard  o.  Bcebe,  4  Greeue,  Iowa, 
126 ;  Robertoon  v.  Robertson,  25  Iowa,  350. 

^  Read  v.  Howe,  13  Iowa,  60. 

*  McCrocklin  v.  McCrocklin,  2  B. 
Monr.  870. 

*  Gaines  v.  Poor,  3  Met.  Ky.  503.  And 
Load  0.  Loud,  4  Bash,  453. 

7  Simpson  v.  Simpson,  4  Dana,  140. 
See  Crostwaight  v.  Hutchinson,  2  Bibb, 
407. 

'  Lippy  V,  Masonheirae^,  9  Md.  810. 

9  McCubbin  o.  Patterson,  16  Md.  179; 
Brown  v.  Brown,  5  Gill,  249;  Hehna  v. 


Frandscus,  2  Bland,  544;  Hutchins  v. 
Dixon,  11  Md.  29 ;  WaUingsf  ord  v.  Wal- 
lingsf  ord,  6  Har.  &  J.  485. 

w  Holbrook  ».  Corastock,  16  Gray,  109; 
Fox  t;.  Davis,  118  Mass.  255;  Albee  v. 
Wyman,  10  Gray,  222 ;  Carley  ».  Green, 
12  Allen,  104;  HoUenheck  v,  Pixley,  3 
Gray,  521 ;  Page  o.  Truf ant,  2  Mass.  159. 

11  Reithmaier  v.  Beckwith,  35  Mich. 
110;  Randall  o.  Randall,  37  Mich.  563. 

u  Carter  v.  Carter,  14  Sm.  &  M.  59; 
Tourney  v.  Sinclair,  3  How.  Missis.  824 ; 
Mills  p.  Richards,  34  Missis.  77.  See, 
however,  WeUs  v.  TreadweU,  28  Missis. 
717. 
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trustee,  the  husband  may  be  bound  to  him  by  his  covenants,  in 
trust  for  the  support  of  the  wife.^  But  the  wife's  covenants  are 
not,  even  when  made  to  the  trustee,  enforcible  against  her ;  so 
she  cannot  in  this  way  bar  her  dower.  ^^  She  cannot,'*  said 
EUett,  J.,  ^'  be  estopped  by  her  covenant,  nor  bound  by  her  deed 
of  conveyance.  The  exceptions  to  this  rule  must  be  created  by 
positive  law.  Thus  by  our  statutes,  a  married  woman  may  pur* 
chase  property  with  her  own  money,  and  may  make  certain  con- 
tracts binding  on  her  separate  estate,  for  her  support,  or  the 
support,  management,  and  improvement  of  such  separate  pro- 
perty." 2 

§  648.  MisBonri.  —  Articles  of  separation  will  not  bar  a  di- 
vorce suit  for  subsequent  adultery.^  Nor  has  the  court  seemed 
inclined  to  give  them  much  force  of  any  sort ;  utterly  refusing  to 
follow,  on  this  subject,  the  lead  of  the  equity  tribunals  of  England. 
"  And,"  it  was  observed  in  one  case,  we  "  sincerely  hope  that 
the  time  is  far  distant  when  the  condition  of  society  may  make  it 
proper  for  American  courts  to  do  so."  * 

§  649.  New  Jersey.  —  If,  pursuant  to  articles  of  separation,  a 
husband  commits  money  to  trustees  for  ^^  the  sole  and  separate 
use  of  the  wife,  and  to  be  subject  to  her  sole  order  and  disposi- 
tion ;  "  but  the  trustees  do  not  sign  the  articles,  for  which  omis- 
sion they  are  inopei-ative  as  an  agreement ;  yet,  if  she  on  faith  of 
them  lives  apart  from  him,  and  makes  a  testamentary  disposition 
of  the  money,  her  administrator  may  recover  it  of  the  trustees  to 
the  exclusion  of  the  husband.^  The  English  doctrine  seems  to 
be  followed,  that,  where  the  allowance  to  the  wife  is  not  paid,  one 
furnishing  her  with  necessaries  can  compel  payment  for  them  of 
the  husband.®  Her  subsequent  adultery  will  not  render  his  cove- 
nants void.< 

§  650.  New  Tork.  —  There  are  more  reported  cases  on  this  sub- 
ject in  New  York  than  in  any  other  State.  They  hold  separation 
deeds,  made  through  trustees,  valid,  in  the  sense  already  explained,^ 


^  Tourney  v,  Sinclair,  inpra,  p.  826, 
S27,  opinion  by  Sharkey,  C.  J. 

'  Stephenson  v.  Osborne,  41  Missis. 
119,  124, 125. 

*  Stokes  V,  Stokes,  1  Misso.  820,  824. 

*  Gonsolis  i;.  Douchouqaette,  1  Misso. 
666,  668,  opinion  by  Wash,  J. ;  Chouteau 
V.  Douchouquette,  1  Misso.  660. 

*  Emery  v.  Neighbour,  2  Halst.  143. 
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•  Miller  v.  Miller,  Saxton,  886,  804. 
See  ante,  §  680. 

7  Dixon  p.  Dixon,  8  C.  E.  Green,  816, 
0  C.  £.  Green,  188. 

*  Heyer  v.  Burger,  Hoffman,  1;  Cap- 
son  p.  Murray,  8  Paige,  483 ;  Wallace  v. 
Bassett,  41  Barb.  02;  Magee  9.  Magee» 
67  Barb.  487;  Van  Order  v.  Van  Order, 
8  Hun,  816. 
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if  the  separation  is  immediate.^  The  agreement  to  live  separate 
is  illegal ;  ^  it  is  no  bar  to  a  divorce ;  ^  }'et  collateral  undeitakings, 
—  as,  to  support  the  wife,  —  though  accompanied  by  the  mutual 
promise  of  living  apart,  may  bind  the  husband.*  There  must 
be  a  consideration ;  but,  where  a  husband  convej^s  property  to  a 
trustee  for  his  wife's  separate  use,  and  the  trustee  is  put  in  pos- 
session, this  executed  transaction  is  valid,  viewed  as  a  mere  gift.* 
In  one  Ciise  it  was  held,  that  a  release  by  the  husband  to  the  de- 
fendant in  an  action  of  slander  commenced  by  the  wife  in  the  name 
of  the  husband  and  wife,  is  effectual,  though  they  are  living  apart 
under  articles  wherein  he  stipulates  not  to  interfere  with  her,  and 
to  permit  her  to  prosecute  suits  in  this  way.^  A  coming  together 
of  the  parties  puts  an  end  to  the  articles,  and  the  wife's  subsequent 
abandonment  of  the  husband  does  not  revive  them.^ 

§  651.  North  Carolina.  —  The  common  doctrines  on  this  subject 
appear  to  prevail  in  North  Carolina.® 

§  652.  Ohio.  — Articles  providing  for  an  immediate  separation  are 
not  void.*  The  ordinary  doctrines  on  the  subject  appear  to  pre- 
vail here.^^ 

§  653.  PennsylTanla.  —  Equity  will  not  enforce  stipulations 
between  married  parties  to  live  separate.^*  Yet  in  some  in- 
stances the  part  of  a  separation  deed  which  pertains  to  propert}^ 
arrangements  willbe  can-ied  out,  even  though  there  are  no  trustees ; 
as,  after  the  death  of  one  of  the  parties,  where  it  had  been  acted 
on  during  their  joint  lives.^    Separations  through  trustees  appear 


I  Florentine  v.  Wileon,  HUl  &  D.  803; 
Calkins  v.  Long,  22  Barb.  97 ;  People  v. 
Mercein,  8  Paige»  47. 

>  Rogers  v.  Rogers,  4  Paige,  516. 

*  lb. ;  Anderson  v.  Anderson,  1  Edw. 
Ch.  380. 

*  Champlin  d.  Champlin,  Hoffman, 
66;  Anderson  v.  Anderson,  supra;  Fen- 
ner  v,  Lewis,  10  Johns.  88;  Heyer  v. 
Burger,  Hoffman,  1 ;  Calkins  v.  Long,  22 
Barb.  97 ;  Cropsey  v.  McKinney,  80  Barb. 
47.  And  see  Simmons  v,  McElwain,  26 
Barb.  419. 

ft  Griffin  v.  Banks,  37  N.  Y.  621. 

*  Beach  v.  Beach,  2  HUl,  N.  T.  260. 

7  Shelthar  v,  Gregory,  2  Wend.  422. 
And  see  Heyer  v.  Burger,  supra ;  Carson 
V.  Murray,  8  Paige,  483.  See  also  on  the 
general  question  of  these  articles,  Meroein 


V.  People,  26  Wend.  64;  People  v.  Mer- 
cehi,  3  Hill,  K.  Y.  899 ;  Scheive  v.  Kai- 
ser, 62  Barb.  109,  36  How.  Pr.  19a 

<  Collins  p.  Collins,  Phillips  £q.  168 ; 
Huntly  o.  Huntly,  6  Ire.  £q.  614 ;  Picket 
V,  Johns,  1  Dey.  £q.  123;  EUiott  v.  £1- 
Uott,  1  Dev.  &  Bat.  Eq.  67. 

9  BetUe  V.  Wilson,  14  Ohio,  267. 

M  Thomas  v.  Brown,  10  Ohio  State, 
247;  Garver  v.  Miller,  16  Ohio  Stete, 
627;  Mansfield  p.  Mansfield,  Wright» 
284.  And  see  Huber  p.  Huber,  10  Ohio» 
871 ;  Wood  v.  Warden,  20  Ohio,  6ia 

11  McKennan  v,  Phillips,  6  Whart  67L 

13  Hutton  V,  Hutton,  3  Barr,  100,  104; 
Bouslaugh  V.  Bouslaugh,  17  S.  &  R.  86L 
And  see,  for  analogous  points,  Walsh  v» 
Kelly,  10  Casey,  Pa.  84 ;  DiUlnger's  Ap- 
peal,  11  Casey,  Pa.  367. 
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to  have  the  same  effect  in  this  State  as  generally  elsewhere.^  The 
undertaking  of  the  trustees,  commonly  found  in  articles,  to  indem- 
nify the  husband  against  the  wife's  debts,  is  not  essential  to  their 
validity.^ 

A§  664.  South  Carolina.  —  A  settlement  upon  the  wife  on 
separation  is  valid  against  the  husband's  prior  creditors,  if  the 
trustee  eovenants  to  save  him  harmless  from  debts  she  may  con- 
tract.^ The  bond  of  a  husband  to  his  wife's  trustee,  reciting  that 
he  and  she  had  agreed  to  live  separate,  and  conditioned  to  pay 
the  trustee  an  annual  sum  for  her  use,  is  good.  It  was  so  where 
the  bond  was  given  in  compromise  of  her  suit  for  alimony.* 

§  656.  Tennessee.  —  A  husband  and  his  wife  having  i^eed  to 
live  separate,  he  conveyed  to  trustees  one  third  of  his  property 
for  her  maintenance.  The  trustees  covenanted  that  she  shouldnot 
elaim  more. of  his  estate;  and,  if  she  did,  and  obtained  it, they 
would  indemnify  him.  On  his  death,  this  transaction  was  held 
'not  to  bar  her  of  dower  and  the  distributive  share ;  yet  she  could  not 
have  both  them  and  the  settlement,  she  must  elect.  The  election 
was  made  by  bringing  her  bill  for  dower  and  such  share.  She 
must  account  for  the  trust  property  expended  after,  not  before,  her 
husband  died.  It  was  observed  that  the  trustees  have  no  control 
over  the  woman's  acts,  ^'yet  the  court  will  see  them  secured 
from  injury,  precedent  to  affording  the  relief  prayed."  * 

§  656.  Texas.  —  Separation  deeds  are  without  validity  in 
Texas.® 

§  656  a.  ViTe;inia.  —  The  contract  for  separation  must,  to  be 
sustained,  be  equitable  and  just,  and  free  from  fraud.^ 


1  Blsker  v.  Cooper,  7  8.  &  B.  600; 
Lehr  v.  Beaver,  8  Watts  &  S.  102 ;  Duffy 
9.  The  iDBurance  Co.,  8  Watto  &  S.  413 ; 
Fisher  v.  Filbert,  6  Barr,  61;  Hitner^s 
Appeal,  4  Smith,  Pa.  110;  Bouslaugh  v. 
Bouslaugh,  17  S.  &  R.  S61 ;  Wagner's 
Estate,  2  Ashm.  448;  Bowers  v.  Clark, 
1  Philad.  661. 

>  Smith  V,  Enowles,  2  Grant,  Pa.  4ia 
•  HargroTes  v,  Meray,  2  HiU  Ch.  222. 
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4  Buckner  v.  Ruth,  13  Rich.  157.  And 
see  Converse  v.  Converse,  0  Rich  £q.  636. 

ft  Watkins  ir.  Watkins,  7  Yerg.  283» 
294,  296,  opinion  by  Catron,  C.  J.  And 
see  Parham  v,  Parham,  6  Humph.  287; 
Goodrich  v.  Bryant,  6  Sneed,  82&;  Mo- 
AUister  o.  McAlUster,  10  Heisk.  846; 
Keys  V.  Keys,  11  Heisk.  426. 

>  Andrus  v.  Randon,  84  Texas,  696^ 
And  see  Roberts  v,  Frisby,  88  Texas,  2ia 

'  Switzer  V.  Switier,  26  Grat  574. 


CSAP.  XL.]  OOXFIBMATIONS  OF  ICABBIAGB.  §  658 


BOOK    VI. 


MAEEIAGE  AND  DIVORCE  BY  LEGISLATIVE  ACT. 


CHAPTER  XL. 

LEGISLATIVB  CONFIBMATIONS  OF  MABRIAGB. 

§  667.  In  OeneraL  —  In  the  earlier  parts  of  this  volume  we  saw,^ 
that,  whatever  be  the  legislative  power,  it  is  never  practised  to  im- 
pose marriage  upon  parties  without  their  consent.  But  as  mar- 
riage is  a  status,  not  a  contract,^  always  therefore  under  the 
control  of  the  legislature  as  a  private  contract  is  not,  if  two  capa- 
ble persons  have  consented  to  it,  yet  some  technicality  of  the  law 
has  prevented  the  status  from  supervening  in  pursuance  of  their 
desire,  it  is  in  principle  competent  for  legislation,  and  it  is  some 
times  practised,  to  declare  them  to  be,  in  spite  of  the  impediment, 
husband  and  wife.*    Thus, — 

§  658.  Quaiificatloiui  of  Caiabrator.  — If  a  statute  makes  it  essen- 
tial to  the  validity  of  marriages  that  they  be  celebrated  by  a  par- 
ticular officer,  and,  after  a  solemnization  in  good  faith,  some 
defect  in  the  qualifications  of  the  celebrator  appears,  another 
statute  may  properly  remove  this  defect  and  declare  the  marriage 
good.  It  promotes  public  order  by  carrying  out  the  intent  of  the 
parties.^  And,  where  a  marriage,  void  for  the  want  of  authority 
in  the  person  solemnizing  it,  is  declared  by  legislative  act  to  be 
good,  and  the  effect  is  to  transfer  immediately  the  settlement  of  a 
pauper  from  one  town  to  another,  the  town  newly  charged  cannot 
object.    Yet  such  town  cannot  be  thereby  compelled  to  pay  for 

>  Ante,  §  2, 12, 19,  9a-06, 121, 185  b.  *  Goshen  «.  ^tonington,  4t  Conn.  200. 

*  Ante,  §  2-19.  And  see  Gothen  v.  Richmond,  4  Alien 

*  Lewis  V,  Ames,  44  Texas,  819;  An-  468, 460. 
flrews  V.  Page,  3  Heisk.  658 ;  Harrison  v. 

The  State,  22  Md.  468.  „ 
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support  furnished  the  pauper  before  the  passage  of  the  act.^ 
Again,  — 

^TVithin  Probibited  Degrees.  —  A  marriage,  void  because  contracted 
within  the  prohibited  degrees,  may  be  confirmed  by  a  subsequent 
legislative  act.  *'  The  disability,"  it  was  observed,  "  was  a  statu- 
tory one,  and  is  removed  by  statute.  The  legislature  has  power 
to  declare  what  shall  be  valid  marriages.  They  can  annul  mar 
riages  already  existing,  a  fortiori  they  can  render  valid,  marriages 
which,  when  they  took  place,  were  against  the  law.  They  can 
exercise  the  power  of  marriage,  or  delegate  it  to  others.  The 
whole  subject  is  one  of  legislative  regulation."  ^ 

§  658  a.  Constltationaiity.  —  The  foregoing  cases  were  in  States 
whose  written  constitutions  contained  the  ordinary  provisions, 
yet  the  acts  validating  the  invalid  marriages  were  held  not  to  be 
unconstitutional.  So  also  was  adjudged  to  be  the  statutory  pro- 
vision that  ^^  the  validity  of  a  marriage  shall  not  be  questioned  in 
the  trial  of  a  collateral  issue,  on  account  of  the  insanity  or  idiocy 
of  either  party,  but  only  in  a  process  duly  instituted,  in  the  life- 
time of  both  parties,  for  determining  such  validity."  "We 
cannot,"  said  Metcalf,  J.,  "  see  any  difference  in  principle  between 
this  case  and  those  in  which  the  legislature  have  passed  statutes 
declaring  marriages  valid,  which  were  before  invalid  because  tlie 
magistrate  or  clergyman,  who  undertook  to  marry  the  parties, 
had  no  lawful  authority  to  marry  them."  *  Yet  a  question  of  this 
sort  may  be  governed  by  special  terms  in  the  particular  constitu- 
tion ;  as,  — 

Marrying  without  Leave  of  Court  —  In  Massachusetts,  the  guilty 

party  after  a  divorce  is  prohibited  to  contract  another  marriage,  yet 

^  Bmnswick  v.  Litchfield,  2  Greenl.  held,  that  the  act  legalizing  irregular 

2S ;    Lewiston    v    North    Yarmouth,    6  marriage  made  the  latter  good  from  its 

Greenl.  66.    Interpretation  of  Statute,  date,  hat  it  had  no  effect  on  the  former, 

—  Under  the  laws  of  Texas  hef ore  her  because  the  parties  separated  before  it 

separation  from  Mexico,  marriage  was  became  legal.    Rice  v.  Rice,  81  Texas, 

legally  constituted  only  when  solemnized  174.    And  see  Lewis  v.  Ames,  44  Texas, 

by  a  Catholic  priest    But  a  Texas  act  in  319. 

1841  legalized  irregular  marriages,  which         ^  Moore  r.  Whlttaker,  2  Harring.  Del. 

had  already  taken  place,  where  the  par-  60 ;  Harrison  v.  The  State,  22  Md.  468. 

ties  were  living  together  in  the  marriage  See  al80  Nichols  r.  Stewart,  15  Texas, 

relation.    A  man  was  married  in  an  \t~  226.    In  the  first  cited  of  these  cases,  the 

regular  manner  to  a  woman  in  Texas  in  husband  and  wife  had  Jointly  applied  to 

1830.    After  two  years  the  parties  sepa-  the  legislature  to  haye  the  marriage  ooih 

rated,  and  he  married  another  woman,  in  firmed. 

the  same  irregular  manner,  and  lived         *  Mass.  Gen.  Stats.  &  107,  §  2;  Goshen 

with  her  until  1867.    It  was  thereupon  o.  Richmond,  4  Allen,  468, 4fia 
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jurisdiction  is  given  the  court  to  permit  it  on  special  application 
in  the  particular  instance.^  Now,  in  most  of  our  States,  if,  in  this 
condition  of  the  statutes,  prohibited  parties  should  marry  without 
the  judicial  leave,  doubtless  the  legislature  might  make  their  mar- 
riage good.  But,  under  the  peculiar  terms  of  the  Massachusetts 
constitution,  it  was  held  otherwise.  Said  Chapman,  C.  J. :  "  The 
constitution  provides,  in  part  2,  c.  8,  art.  5,  that  ^  all  causes  of  mar- 
riage, divorce,  and  alimony,  and  all  appeals  from  the  judges  of  pro- 
bate shall  be  heard  and  determined  by  the  governor  and  council, 
until  the  legislature  shall  by  law  make  other  provision.'  Other 
provision  was  made  as  to  some  of  these  subjects  soon  after  the 
constitution  was  adopted  ;  and,  when  the  special  act  of  1869 
[confirming  the  marriage  in  the  case  in  controversy]  was  passed, 
all  such  cases,  including  petitions  for  leave  to  marry  again,  were, 
by  the  general  statutes,  within  the  jurisdiction  of  this  court,  and 
this  coui-t  alone  could  give  him  authority  to*  marry  again.  No 
jurisdiction  in  cases  of  marriage,  any  more  than  in  cases  of  divorce, 
alimony,  or  appeals  from  the  judges  of  probate,  had  been  conferred 
by  any  law  upon  the  legislature,  nor  did  the  constitution  give 
them  any  power  to  hear  and  decide  each  particular  case.  They 
had  exercised  their  power  to  take  away  the  jurisdiction  of  the 
governor  and  council,  and  confer  it  upon  another  tribunal ;  and, 
until  the  general  law  by  which  they  had  done  this  should  be  altered 
or  repealed,  their  power  in  such  a  case  as  the  present  was  ex- 
hausted, as  much  as  in  a  case  of  divorce,  alimony,  or  probate 
appeal.''  ^  This  decision  Ulustrates  the  effects  of  provisions  special 
to  the  constitutions  of  particular  States,  whether  we  deem  it  in 
itself  sound  or  not.' 

§  659.  DlstlngaiBhad  from  other  Classes  of  Cases.  —  These  cases 
should  not  be  confounded  with  the  common  ones,  not  of  status, 
wherewith  our  books  abound.     It  has  not  been  practised,  nor  is 


1  Ante,  §  807  a, 

«  White  V.  White,  106  Siass.  826,  827. 
And  see  post,  §  688. 

s  Some,  interpreting  this  clause,  would 
say,  that  the  jurisdiction,  originally  in 
the  governor  and  council  and  afterward 
transferred  to  the  courts,  was  the  judi- 
cial, not  the  legislative,  which  stiU  re- 
mains in  the  legislature.  Indeed,  this 
has  always  been  the  practical  construc- 
tion of  the  provision  in  Massachusetts; 
for,  after  the  juxisdiction  was  given  to 


the  courts,  the  legislative  body  still  con* 
tinued  to  legislate  on  the  same  subjects, 
as  often  as  it  chose,  and  the  courts  have 
never  before  challenged  the  right.  True, 
the  acts  have  ordinarily  been  general  ones, 
—  but  is  the  authority  different  when  the 
statute  is  special?  And  is  it  a  legisla- 
tive function  to  confirm  a  marriage  in 
the  circumstances  under  consideration  ? 
Practically,  in  analogous  cases,  it  haa 
often  been  done  by  legislatures,  never  by 
a  judicial  tribunal 
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it  believed  to  be  under  our  constitutions  competent,  in  ordinary 
cases,  depending  on  no  special  circumstance,  for  the  legislature 
to  declare  a  mere  private  contract  between  individuals,  which 
was  void  when  made,  valid.  How  far  something  analogous  to 
this  maj  be  done  under  special  circumstances  we  need  not  in- 
quire. To  some  extent  it  may.^  But  the  determination  of  a 
status  is  an  entirely  different  thing.  And,  however  this  is  done, 
whether  by  the  legislature,  by  the  parties,  or  both*  the  law's 
results  must  follow.^ 

In  the  next  Chapter,  —  further  iQustrations  of  this  subject  will 
appear. 

1  Eneasfl's  Appeal,  7  Casey,  Pa.  87 ;  Haghea  v.  Cannon,  2  Humph.  689 ;  WU- 

McCarty    v.    Hoiffman,    11    Harris,  Fa.  kinson  v.  Leland,  2  Pet.  627 ;  Kearney  v. 

607 ;  Menges  v.  Wertman,  1  Barr,  218 ;  Taylor,  16  How.  U.  S.  49i;  Andrews  v 

The  State  t;.  Sickler,  9  Ind.  67 ;  Wright  Russell,  7  Blackf.  474 ;  Mayers  v.  Byrne 

t;.  Rogers,  9  Gill  &  J.  181;  Suydam  v.  19  Ark.  808;  Simmons  v.  HanoYer,  2& 

Bank  of  New  Brunswick,  2  Green.  Ch.  Pick.  188. 
114 ;  Dorsey  r.  Gilbert,  11  Gill  &  J.  87 ;         ^  Ante,  §  296, 668. 
Society  v.  Wheeler,  2  Gallis.  104,  139; 
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CHAPTER  XLI. 

LEGISLATIVB  DIVOBOBS. 

I  660.    Introduction. 
661^64.    General  Doctrine. ' 

666-660.    Whether  objectionable  aa  impairing  Obligation  of  Contracts 
670-679.    Whether  so  as  Retrospective  Legislation. 
680-686.    Whether  as  an  Exercise  of  Judicial  Power. 
687-692  a.  Some  Miscellaneous  Questions. 
603-695  a.  Limitations  of  Effect  of  these  Divorces. 

§  660.  DiminiBhed  Importance  of  8abjeot  —  A  growing  reluc* 
tance  to  grant  legislative  divorces,  the  enlargement  of  facilities 
for  judicial  ones,  and  the  increasing  insertion  in  our  revised 
constitutions  of  direct  prohibitions  of  the  former,  have  combined 
to  render  them  rare.  So  that  questions  concerning  them  do  not 
often  arise.     Still,  — 

Wliat  for  this  Chapter  and  how  divided.  —  Since  the  subject  is 
sometimes  important,  its  discussion  cannot  be  avoided.  Not 
descending  greatly  into  detail,  therefore,  we  shall  consider  legis- 
lative divorces  as  to,  I.  The  General  Doctrine ;  II.  Whether 
they  are  constitutionally  objectionable  as  impairing  the  Obliga* 
tion  of  Contracts  ;  III.  Whether  they  are  so  because  Retro- 
spective ;  IV .  Whether  they  are  invalid  as  a  Legislative  Exercise 
of  Judicial  Power ;  V.  Some  Miscellaneous  Questions ;  VI.  Lim** 
itations  of  the  Effect  of  Legislative  Divorces. 

I.  The  General  Doctrine. 

§  661.  Old  XfaigUah  Divorce  Law.  —  We  shall  see  in  another 
chapter,^  that,  in  England,  the  judicial  divorce  for  adultery  was 
anoiently,  according  to  the  common  and  probably  better  opinion, 
from  the  bond  of  matrimony.  Assuming  this  to  be  so,  still,  in 
1601,  a  contrary  rule  was  in  the  Court  of  Star  Chamber  estab- 
lished, by  Whitgift,  Archbishop  of  Canterbury,  assisted  by  other 

1  Foit»  §  706. 
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eminent  divines  and  civilians  ;  ^  since  which  time,  if  not  from  an 

1  Folismb's  Case,  8  Salk.  138,  where  ferent  reports  of  this  case.    I  am  not 

the  decision  is  through  mistake  attrib-  sure  that  there  was  aucieutly  any  form 

nted  to  Archbishop  Bancroft ;  s.  c.  Sir  of  language  distinguishing  the  two  kinds 

F.  Moore,  683,  Noy,  100.     See  1  Law  of  divorce,  or  any  difference  in  the  decree 

lie  view,  353,  36L    I  do  not  consider  this  of  tlie  court ;  or  that  even,  going  far  back 

historical  question  of  sufficient  legal  im-  in  the  history  of  this  branch  of  the  law, 

portance  to  justify  the  consumption  of  a  there  was  known  any  divorce  which  did 

great  deal  either  of  my  time  or  the  read-  not  dissolve  the  bond  of  the  marriage, 

er's.    If  historical  disquisitions  are  all  as  It  would  seem,  that,  in  the  very  early 

illusory  as  some  which  have  appeared,  period,  a  divorce  was  a  divorce,  and  it 

based  on  Foliamb's  Case,  the  less  any-  sundered  the  marriage  bond ;  that  gradn- 

body  seeking  real  knowledge  reads  of  ally  the  ecclesiastical  powers  forbade  re- 

them  the  better.    Thus  it  is  said  that  marriage  in  this  and  that  case;   that, 

the  reports  of  this  case  by  Salkeld  and  next,  the  divorce  after  which  remarriage 

by  Moore  differ.    I  do  not  see  that  they  was  not  forbidden  was  termed  a  divorce 

do  in  substance,  though  the  form  of  words  a  vinculo  ;  and,  lastly,  the  form  of  decree 

is  not  the  same,  and  Salkeld's  is  very  was  altered  to  conform  to  the  altered  law. 

brief.    Salkeld  states,  not  as  any  part  of  I  have  not  space  properly  to  discuss  this 

the  resolution  of  the  court,  but  of  himself,  question,  and  I  do  not  express  any  opin- 

what  was  the  ancient  law,  and  refers  to  ion  upon  it.    I  shall  simply  quote  a  paa- 

authorities  to  support  what  he  says.     His  sage  from  Britton,  and  let  the  reader 

statement,  of  himself,  is,  that  "  a  divorce  digest  it  for  himself.    Speaking  of  the 

for  adultery  was  anciently  a  vinculo  ma-  action  to  recover  dower  he  says:  "If 

triwonii ;  and,  therefore,  in  the  beginning  several  women,  all  living  at  the  same 

of  the  reign    of  Queen    Elizabeth,  the  time,  are  united  to  one  man,  yet  none  of 

opinion  of  the  Church  of  England  was,  them  but  the  first  is  in  law  his  wife ;  the 

that  after  a  divorce  for  adultery  the  par-  others  being  so  in  fact  and  wrongfully, 

ties  might  marry  again."    Of  course,  no  Again,  although  she  "was  his  lawful  wife, 

lawyer  would  understand  him  to  be  re-  yet  the  tenant  may  say  that  she  ought 

porting  in  this  passage  what  the  court  not  to  have  dower  by  that  rule  of  law 

held,  even  if  it  did  not  appear,  as  it  does,  which  says,  that  the  marriage  subsisting 

on  the  face  of  what  he  says,  that  he  was  action  of  dower  remains,  but  the  marriage 

not ;  for  every  lawyer  knows  that  courts  failing  the  action  is  extinct,  and  a  divorce 

sit  to  settle  present  law,  not  past.    But  was   pronounced  between  her  and  her 

when  we  come  to  what  is  set  down  as  the  husband,  whereby  the  marriage  ceased, 

resolution  of  the  court,  the  two  reports,  and  consequently  her  action  to  demand 

including  also  that  in  Noy,  are  alike  in  dower  is  extinguished.    For  a  divorce  [the 

substance  and  real  meaning.    The  sub-  reader  observes,  that  the  divorce  which 

stance  is,  that  a  second  marriage,  after  a  dissolves  the  marriage  is  the  thing  here 

divorce  for  adultery,  was  adjudged  void,  spoken  of]  ia  no  other  thing  but  a  aeparatitm 

Such  was  the  exact  question  in  issue,  and  of  bed  between  man  and  wife.    And  if  this 

thus  it  was  decided.    On  this  question,  be  verified,  or  not  denied,  the  wife  shall 

as  it  not  unfrequently  happens  on  others,  not  recover  any  dower."  2  Britton,  Nich. 

depending  on  the  testimony  of  old  books  ed.  top  p.  264.    It  is  well  known  that  the 

and  records,  misapprehensions  have  some>  third  volume  of  Salkeld  was  a  postha- 

times  arisen  from  a  failure  duly  to  com-  mous  publication ;  and,  as  printed,  has 

prehend  old  forms  of  language,  where  Its  little  inaccuracies.    I  think  there  is 

time  has  wrought  changes.    In  the  early  here  some  inaccuracy  in  his  figures  refer- 

periods  of  our  law,  the  forms  of  language  ring  to  the  Tear  Books ;  for  I  do  not  find 

as  respects  the  distinction  between  partial  in  them  the  place  to  which  they  point 

and  full  divorces,  if  indeed  there  was  at  His  references  to  Bracton  and  to  Glan- 

flrst  any  such  distinction,  were  not  as  ville  appear,  on  examination,  to  sustain 

well  settled  as  now,  and  this  must  be  what  he  says  of  the  early  English  law, 

borne  ui  mind  when  considering  the  dif-  if  I  understand  the  passages  correctly ; 
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earlier  period,  the  divorce  was  nDiformly,  down  to  the  passing  of 
the  statute  which  went  into  effect  in  1858,^  from  bed  and  board. 
The  Reformation  brought  with  it  the  doctrine  that  the  com- 
mission of  adultery,  if  not  other  offences,  entitled  the  injured 
party  to  be  freed  from  the  vinculum  of  the  marriage.  We  have 
seen  how  the  attempt  to  reform  the  matrimonial  law  failed.^ 
Hence,  — 

§  662.  ParUamentary  Divorces.  —  In  cases  where  opinion  was 
nearly  unanimous  in  favor  of  divorce,  it  became  a  practice  to  ask 
it  of  Parliament.  The  first  application,  it  is  said,  was  by  Lord 
de  Roos,  in  1669.  He  procured  in  the  spiritual  court  a  sentence 
of  separation  a  mensa  et  thoro  for  his  wife's  adultery,  and  then 
prayed  Parliament  to  have  the  marriage  dissolved.  After  much 
opposition,  but  with  the  powerful  aid  of  Bishop  Cozens,  the 
divorce  asked  was  granted.*  The  next  two  parliamentary  di- 
vorces occurred  just  before  the  close  of  the  same  century,  on 
similar  grounds,  on  the  applications  of  the  Duke  of  Norfolk  and 
the  Earl  of  Macclesfield  respectively ;  and  these  three  cases  appear 
to  have  established  the  legislative  practice  for  succeeding  ones.^ 
The  husband  had  the  divorce  sought,  almost  as  of  course,  on 
proving  the  wife's  adultery ;  but  not  the  wife  on  proving  the 
husband's,  unless  she  added  other  special  facts.     There  is  no 

namely,  that  the  effect  of  a  diyorce  for  historical  fact  in  the  way  it  is  set  down 
adultery  was  to  dissolve  the  bond  of  the  in  my  text  for  being  *'  misled "  by  Sal- 
marriage.  Thus,  Glanville says :  "If  the  keldl  That  Sir  F.Moore,  for  example, 
wife  should,  in  the  lifetime  of  her  hns-  says  nothing  of  William  the  Conqueror, 
band,  be  separated  from  him  on  account  on  a  particular  page  of  his  reports,  does 
of  incontinence  [words  the  meaning  of  not  prove  this  personage  to  be  a  myth, 
which  will  appear  when  we  compare  them  Equally  it  proves  nothing  of  the  question 
with  the  above  extract  from  Britton],  under  discussion, 
the  woman  shall  not  be  heard  upon  ^  Ante,  §  66. 
a  claim  of  dower.    The  same  rule  pre-         *  Ante,  §  SO. 

vails,  if  she  be  separated  from  him  on  *  Hosack  Confl.  Laws,  265;  Macq. 
account  of  relationship  [a  case  in  which  Pari.  Pract  471, 66t.  On  the  latter  page 
the  divorce,  all  admit,  dissolved  the  bond  is  a  report  of  Lord  Roos's  Case,  and  the 
of  marriage],  she  shall  be  debarred  from  bishop's  argument.  In  form,  the  bill 
claiming  her  dower."  Beames  Transla-  merely  gave  permission  to  marry  again ; 
tion,  p.  133.  Other  old  books  contain  whence  it  has  been  inferred,  that  the 
testimony  of  the  like  sort  A  notable  ecclesiastical  divorce  was  deemed  a  dis- 
part of  some  of  the  modem  historical  dis-  solution  of  the  marriage,  and  the  act  of 
quisitions  consists  of  showing,  that  Sal-  Parliament  was  resorted  to  merely  to  get 
keld's  statement  of  the  old  law  does  not  rid  of  the  bond,  required  by  the  court, 
appear  in  the  other  reports  of  Foliamb's  that  the  applicant  would  not  enter  into  a 
case,  then  jumping  to  the  conclusion,  second  marriage.  1  Law  Review,  362,  d6SL 
that  consequently  the  old  law  was  not  so,  ^  Hosack  ut  supra ;  Macq.  ParL  Ftact. 
then  commiserating  writers  who  state  the  473. 
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precedent  of  a  parliamentary  divorce  for  desertion,  or  any  other 
matrimonial  offence  short  of  adultery.*  These  divorces  are  valid.* 
The  present  statutes,  authorizing  judicial  dissolutions,  are,  in 
effect,  little  else  than  a  transferring  of  the  jurisdiction  to  the 
courts.*  Yet  they  have  not  wrought  an  entire  discontinuance  of 
parliamentary  divorces.*    Now,  — 

§  663.  "With  UB  —  (Forms  of  LegiBlatlTe  Divorce).  —  When  this 
country  was  settled,  it  is  seen,  dissolution  of  valid  marriage  was  a 
legislative  function  in  the  mother  country.  Quite  of  course, 
therefore,  the  practice  came  into  use  here.  In  later  years,  it  has 
very  much,  not  entirely,  faded  away.  In  some  instances,  though 
rarely,  the  legisbtures  have  exercised  a  sort  of  concurrent  juris* 
diction  with  the  courts.  The  divorce  is  commonly  from  the  bond 
of  matrimony,  sometimes  from  bed  and  board,^  and  sometimes  it 
is  in  the  nature  of  a  sentence  of  nullity.  In  most  instances,  it 
has  been  by  an  act,  passed  with  less  formality  than  in  England, 
directly  dissolving  the  marriage;  but  occasionally  the  method 
has  been  to  empower  one  of  the  judicial  tribunals  to  investigate 
the  cause  alleged,  and  grant  the  divorce  if  the  complaint  is  bus- 
tained.  This,  indeed,  is  the  practice  always  resorted  to  in  some 
of  the  States.' 

§  664.  Power  of  Legislative  Divorce  with  ns  —  (Conetitatioiial 
ProviBions).  —  The  fact  that,  at  the  time  of  the  settlement  of  this 
country,  legislative  divorces  were  common,  competent,  and  valid 
in  England,  whence  our  jurisprudence  was  derived,  makes  them 
conclusively  so  here ;  except  where  an  invalidity  is  directly  or 
indirectly  created  by  a  written  constitution,  binding  the  legisla- 
tive  power.  By  the  revised  constitutions  of  some  of  our  States^ 
they  are,  of  late,  in  terms  forbidden.*  Where  they  are  not,  grave 
questions  concerning  them,  under  the  constitutions  of  the  United 
States  and  the  particular  State,  have  from  time  to  time  been  i^- 
tated  in  our  tribunals. 

Dlfrerences  —  ResiUt  in  OeneraL  —  The  State  constitutions  differ- 
ing, not  all  the  questions  are  identical  in  all  the  States.  But, 
after  allowing  for  the  differences,  the  authorities  on  the  subject 

I  Maoq.  Pari.  Pract  478, 474.  •  See  Young  v.  Naylor,  1  HiU  £q.  888; 

*  Bac.  Abr.  Statute,  B ;   London  v.    ante,  §  26,  note. 

Wood,  12  Mod.  669,  688.  «  Berthelemj  o.  Johnston,  3  B.  Monr. 

*  Ante,  §  65,  note.  00 ;  Leyins  v.  Sleator,  2  Greene,  Iowa,  604. 
«  Mordaunt  v,  Moncreifle,  Law  Rep.  2         ?  gee  Head  v.  Head,  2  Kelly,  101 ; 

H.  L.  Sc.  874, 806.  Tef  t  v.  Tef  t,  8  Mich.  67. 
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are  in  irreconcilable  conflict.  Nor  is  this  surprising ;  for  some  of 
the  questions  are  intrinsically  very  difficult.  We  shall  examine 
them  in  their  order ;  and  the  conclusion  to  which  we  shall  be 
conducted  is,  that,  as  a  general  proposition,  the  seyeral  legisla- 
tures may,  in  the  absence  of  an  express  constitutional  inhibition, 
dissolve  by  special  act  the  marriage,  yet  may  not  include  in  the 
act  any  collateral  matter  affecting  property  rights,  such  as  a  direc- 
tion for  the  payment  of  alimony. 

II.    Whether  Legislative  Divorces  are  constitutionally  objectionable 

as  impairing  the  Obligation  of  Contracts. 

§  665.  Question  stated.  —  By  the  constitution  of  the  United 
States,  ^^no  State  shall  .  .  .  pass  any  .  .  .  law  impairing  the 
obligation  of  contracts."  '  And  the  question  is,  whether  a  special 
divorce  act  violates  this  provision. 

Story's  Intimatioii.  —  Story,  J.,  in  the  Dartmouth  College  Case, 
employed  language,  arguendo^^  from  which  some  have  inferred 
that  in  his  opinion  it  does.  But  certainly  his  later  and  more 
mature  conclusion  was  that  it  does  not.^    Again,  — 

§  666,  Florida  Court.  —  In  a  Florida  case,  decided  equally  on 
another  ground,  it  was  laid  down  that  this  clause  of  the  constitu- 
tion extends  to  the  "  contract "  of  marriage.  And  it  was  added, 
in  the  words  of  Semmes,  J.,  that  "  a  law  affecting  the  remedy 
does  not  impair  its  obligation ;  but  an  act  of  the  legislature  dis- 
solving the  contract  destroys  the  obligation."  *    And,  — 

Missouri  —  In  Missouri,  a  State  in  which  this  sort  of  divorce 
has  been  much  discussed,'^  a  learned  judge  delivered  an  argument 
to  substantially  the  same  effect.®    Now,  — 

§  666  a.  Tribunal  Immaterial.  —  In  reason,  assuming  marriage  to 
be  a  contract,  the  legislature  of  a  State  has  the  same  power  to  declare 
it  void  as  the  State  courts^  possess,  so  far  as  concerns  this  article 
of  the  federal  constitution.  The  State  tribunal  is  immaterial. 
The  question  in  this  view  becomes  one,  not  of  legislative  divorce, 
but  of  divorce  in  any  form.    And  the  result  would  be,  that,  in 

1  U.  8.  Const,  art  1,  §  10,  cl.  1.  «  Post,  §  668,  678.    The  result  here  is, 

s  Dartmouth  College  v.  Woodward,  4  in  a  sort  of  general  way,  that  the  legisla- 

Wheat.  618,  695.  ture  has  not  the  power  to  grant  a  diyoroe. 

*  Story  Confl.  Laws,  §  108,  note,  and  Bryson  v.  Bryson,  44  Misso.  232. 
200.  *  McGirk,  J.,  in  The  State  p.  Fry,  4 

«  Fonder  o.  Graham,  4  Sla.  23, 46, 46.  Misso.  120, 184. 
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some  circumstances,  the  contract  could  be  annulled ;  in  others, 
not.  This  question  has  been  greatly  discussed  as  to  the  State 
insolvent  laws ;  where  the  rescission  is  sought,  not  by  reason  of 
a  violation  of  contract  duties,  but  of  mere  legislative  will,  as  in 
a  legislative  divorce.*  Where  the  divorce  is  for  cause,  other 
principles,  often  favoring  it,  will  also  be  involved.  But,  in  reason, 
it  will  still  remain  immaterial,  as  respects  this  clause  of  the  federal 
constitution,  whether  the  decree  of  divorce  comes  from  the  legis- 
lature, acting  as  a  court,  or  any  other  tribunal.  In  truth,  how- 
ever, — 

§  667.  Marriage  not  a  Contract.  —  As  we  saw  in  the  opening 
chapter  of  this  volume,^  an  executed  marriage  contract,  which  is 
that  whereon  any  divorce  operates,  is  not  a  contract.  It  is  a 
status.  Consequently  the  provision  of  the  constitution  now  in 
contemplation  has  no  relation  whatever  to  divorce,  whether  legis- 
lative or  judicial.  And  so  the  question  may  now  be  deemed  to 
be  definitively  settled  in  authority.^  But,  to  look  a  little  further 
into  the  reasoning,  — 

Vested  Rights  of  Property. —  Not  every  thing  which  might 
loosely  be  called  a  contract  is  within  tho  protection  of  this 
clause  of  the  constitution.  In  the  words  of  Daniel,  J.,  it  extends 
simply  to  those  contracts  "  by  which  perfect  rights^  certain^  definite^ 
fixed^  private  rights  of  property  are  vested.'*'*  *  What  pertains  to 
the  remedy,  and  to  the  various  recognized  rights  not  vested,  can 
be  modified  or  taken  away  by  legislative  command.^     But  a  mar- 

^  Sturges  o.  Crowninshield,  4  V^heat.  122,  206;  Ogden  v.  Saunders,  12  Wheat 

122 ;  McMillan  o.  McNeill,  4  Wheat.  209 ;  213 ;  Mason  v.  Haile,  12  Wheat.  370 ;  Hart 

Farmers  and  Mechanics'  Bank  v.  Smith,  v,  Laraphire,  3  Pet.  280 ;   McElmoyle  o. 

6  Wheat.  131;   Ogden  v.  Saunders,  12  Cohen,  18  Pet  312;   Bank  of  Alabama 

Wheat  213;  Shaw  v.  Robbins,  12  Wheat  v.  Dalton,  9  How.  U.  S.  622;  Bacon  v. 

%9,  note;  Clay  v.  Smith,  3  Pet.  411 ;  Boyle  Howard,  20  How.  U.  S.  22 ;  Crawford  r. 

V.  Zacharie,  6  Pet  348 ;  Sujdam  v.  Broad-  Branch  Bank  of  Alabama,  7  How.  U.  S. 

nax,  14  Pet.  07;  Cook  v.  Moffat,  6  How.  279;    Newton  v.  Tibbatts,  2  Eng.  160; 

U.  S.  296;  Baldwin  v.  Hale,  1  Wal.  223;  United  States  v,  Conway,  Hemp.  313; 

Baldwin  v.  Bank  of  Newbury,  1  Wal.  234 ;  Johnson  v.  Bond,  Hemp.  633 ;  Butler  v. 

Oilman  v,  Lockwood,  4  Wal.  209 ;  Blanch-  Palmer,  1  Hill,  N.  Y.  324 ;  Nevitt  r.  Bank 

ard  V,  Russell,  13  Mass.  1, 16;  Walsh  v.  of  Port  Oibson,  0  Sm.  &  M.  613;  Tarpley 

Farrand,  13  Mass.  19;  Hicks  v,  Hotch-  v.  Hamer,  9  Sm.  &  M.  310;  Stafford  v. 

kiss,  7  Johns.  Ch.  297;  Mather  t;.  Bush,  Lick,  7  Cal.  479;  Marietta  v.  Fearing,  4. 

10  Johns.  233.  Ohio,  427;  Stanley  v.  Stanley,  26  Maine, 

«  Ante,  §  2-19.  191 ;   Phalen  i;.  Virginia,  8  How.  U.  S. 

»  Ante,  §  8 ;  post.  §  009 ;  Vol.  II.  §  199.  163,  168 ;  Cochran  v.   Van    Suriay.  20 

*  Butler  ».  Pennsylvania,  10  How.  U.  Wend.  866;  People  v.  The  Auditor,  1 

8-  402,  416,  3  Am  Law  Jour.  886.  Scam.  637.    A  statute  releasing  husbands 

^  ISturges  V.  Crowninshield,  4  Wheat  from   liability  to    pay   the    antenuptial 

496 


CHAP.  XLI.]  LEGISLATIVE  DIVORCBS,  §  669 

riage  is  not  property,  and  especially  it  is  not  Tested  property, 
though  there  are  property  rights  dependent  upon  it.  Yet,  were 
it  a  vested  estate,  or  were  it  a  contract  within  the  meaning  of 
this  constitutional  provision,  the  consequence  would  be,  that 
nothing  could  ever  be  made  a  ground  of  divorce  which  was  not 
such  when  the  particular  marriage  was  entered  into,  —  contrary 
to  the  universal  doctrine,  whereof  there  is  no  dispute.'  As  to 
which,  — 

§  668.  Armament  from  conceded  Powers  of  Divorce.  —  It  has  been 
said  that  parties  may  avoid  divorce  *^  by  an  adherence  to  th^  duties 
imposed  by  the  contract  itself."  ^  But  in  the  sense  meant  by  the 
constitutional  provision  under  discussion,  man*iage  creates  no 
duties  except  those  defined  by  law  when  it  was  entered  into. 
Viewing  it  as  a  contract  within  this  provision,  it  would  impair  its 
obligation  for  the  legislature  to  add  others,  and  then  divorce  one 
for  not  doing  them.*  In  the  language  of  Story,  "  imposing  cofir 
ditiona  not  expressed  in  the  contr(zct^  .  .  .  however  minute  or 
apparently  immaterial  in  their  effect  upon  it,  impairs  its  obliga- 
tion." *  It  is  therefore  well  established  that  State  insolvent  laws, 
which  undertake  to  discharge,  even  between  citizens  of  the  State, 
the  obligation  of  contracts  made  antecedently  to  their  passage, 
are  in  violation  of  this  constitutional  provision.*  But  the  whole 
course  of  judicial  decision  has  been  to  consider  all  divorce  laws  as 
being  properly  applicable  to  marriages  contracted  previously  to 
their  enactment.*  Even  in  those  cases  where  it  has  been  held 
that  they  cannot  include  antecedent  causes  of  divorce,  it  has  been 
conceded  they  can  antecedent  marriages.*     Hence,  — 

§  669.  The  Result.  —  The  conclusion  of  all  is,  as  already  said, 
that  legislative  divorces  are  not  invalid  as  impairing  the  obliga- 
tion of  contracts,  within  the  meaning  of  the  Constitution  of  the 
United  States,  whatever  other  objections  may  be  urged  against 
them.^ 

debts  of  their  wWeB  may  be  constitntioii*  The  State  v.  Fry,  4  Mis80. 120, 184, 186; 

ally  applied  to  marriages  entered  into  Bryson  v.  Campbell,  12  Misso.  498. 

before  its  enactment.    Fultc  v.  Fox,  9  B.  «  Story  Const.  §  1379. 

Monr.  499.  <  Story  Const.  §  1881, 1384. 

1  And  see  Carson  v.  Carson,  40  Missis.  *  Carson  v,  Carson,  40  Missis.  849 

849;    Starr   v,   Hamilton,   Deady,  268;  '  Clark  v.  Clark,  10  N.  H.  380;  ante» 

Askew  V.  Dupree,  30  Ga.  173.  §  98  et  seq. 

s  Clark  V.  CUrk,  10  N.  H.  380,  391.  «  Ante,  §  8.    Opinion  of  the  Supreme 

*  See  Qalnes  v.  Buford,  1  Dana,  481,  Judicial  Court,  16  Maine,  481 ;  Starr  9. 

484;  ^lolett  v.  Violett,  2  Dana,  323,  326;  Pease,  8  Conn.  541 ;  Berthelemy  o.  John- 
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III.    WJiether  Legislative  Divorces  are  constituUondlly  objeetianahle 

because  retrospective. 

§  670.  RatrospeotlTe  Laws  in  GteneraL  —  Some  of  the  State  COll« 
stitations  expressly  forbid  retrospective  laws.  On  general  prin- 
ciples, they  are  sometimes  proper  and  just,  and  then  they  are 
valid  unless  inhibited  by  the  State  constitution.^  They  are  not 
repugnant  to  any  provision  of  the  Constitution  of  the  United 
States.*.  But  wliere  they  are  palpably  unjust  or  divest  vested 
rights,  though  not  in  words  forbidden,  they  are  commonly  held 
to  be  void,  either  as  contrary  to  principles  inlierent  in  the  social 
compact,  or  contrary  to  implications  in  the  constitution.' 

§  671-676.  "What  deemed  Retrospective.  — The  earlier  editions 
of  this  work  contain  discussions  as  to  what  laws  are  retrospective  ; 
but  it  is  deemed  best,  instead  of  preserving  them  here,  simply  to 
refer  to  the  cases  therein  cited.* 

§  677.  "Waiving.  — The  benefits  of  this  constitutional  provision, 
where  it  prevails,  may,  like  those  of  any  other,*  be  waived 
by  the  party  having  an  interest  therein.®  And  one  having  no 
interest  can  complain  of  no  statute  as  unconstitutional.^     So  that 

son,  3  B.  Monr.  00;  Hull  v.  Hull,  2  Strob.  OfBcer  v.  Young.  6  Terg.  S20;  Whitmso 

£q.  174 ;  Bingham  v.  Miller,  17  Ohio,  445,  t;.  Hapgood,  10  Mass.  437, 439 ;  Merrill  v. 

4A1 ;   Levins  v.  Sleator,  2  Greene,  Iowa,  Sherburne,  1  N.  H.  199,  213.  214 ;  Bell  o. 

e04;  Cabell  v.  Cabell,  1  Met.  Ky.  319;  Perkins,  Peck,  261,  266,  267;    Stanley 

Starr  v.  Hamilton,  Deady,  268 ;  Adams  v.  v.  Stanley,  26  Maine,  191 ;  Miller  r.  Com- 

Palmer,  61  Maine,  480.  monwealth,  6  Watts  &  S.  488;  Holden  iit. 

^  Goshen  r.  Stonington,  4  Conn.  209 ;  James,  11  Mass.  396 ;  Bradford  v.  Brooks, 

Bolton  V.  Johns,  6  Barr,  146 ;  Suydam  v,  2  Aikens,  284 ;  Clarke  r.  McCreary,  IS 

Bank  of  New  Brunswick,  2  Green  Ch.  Sm.  &  M.  347 ;  Price  v.  Sessions,  3  How. 

114;  Coffin  v.  Rich,  45  Maine,  607;  New  U.  S.  624;  Holmes  v.  Holmes,  4  Barb. 

Orleans  t*.  Poutz,  14  La.  An.  863.  296 ;  Wbite  v.  White,  6  Barb.  474;  Jack- 

s  Albee  v.  May,  2  Paine,  74;  The  State  son  o.  Sublett,  10  B.  Monr.  467;  Lewis  o. 

V.  Squires,  26  Town,  840.  Webb,  3  Greenl.  326 ;  Durham  r.  Lewis- 

*  University  of  Maryland  o.  Williams,  ton,  4  Greenl.  140 ;  Bates  v.  Kimball,  2 

9  Gill  &  J.  365;    Ward  v.  Barnard,  1  D.  Chip.  77 ;  Staniford  o.  Barry,  1  Aikena, 

Aikens,  121;  Lyman  t;.  Mower,  2  Vt.  814;    Calder  v.  BuU,  3  Dall.  386;  £0- 

617;  Kendall  v.  Dodge,  3  Vt.  360;  Mer-  wards  v.  Pope,  3  Scam.  466,  469. 
rill  V.  Sherburne,  1  N.  H.  199,  213;  Ham  •  1  Bishop  Crim.  Law,  §  996. 
V.  McClaws,  1  Bay,  93;  Coffin  r.  Rich,         •  See  Dula  v.  The  State,  8  Terg.  611; 

supra ;  Coosa  River  Steamboat  Co.  v,  Cabell  v.  Cabell,  1  Met  Ky.  319. 
Barclay,  30   Ala.    120;    Clarke  v,  Mc-         ^  The  State  &.  Snow,  3  R.  L  64;  Sin- 

Creary,  12  Sm.  &  M.  847;  Story  Const,  clair  p.  Field,  8  Cow.  643;  Coleman  ». 

§1399;  Bishop  First  Book,  §  88-91.    But  Carr,  Walk.  Missis.  268;   Dejamett  o. 

see  Beach  v,  WoodhuU,  Pet.  C.  C.  2.  Haynes,  23  Missis.  600 ;  New  Orieani  C»- 

«  Woart  r.  Winnick,  3  N.  H.  473,  477  ;  nal,  &c.  Co.  o.  New  Orleans,  12  La.  An. 

Society  v.  Wheeler,  2  Gallis.  106,  139;  864. 
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a  law  passed  with  the  consent  of  the  parties  in  interest  will  be 
binding  on  them  and  on  all  others.     Thus,  — 

Public  Officer.  —  **  All  public  officers  impliedly  consent,"  in  the 
language  of  Woodburv,  J.,  "  to  alterations  of  the  institutions  in 
which  they  officiate,  provided  the  public  deem  it  expedient  to  in- 
troduce a  change."  ^  So  that  a  law  creating  an  office  may  be 
repealed  before  the  term  of  an  incumbent  has  expired,  terminating 
both  the  office  and  the  compensation.^  And,  without  abolishing 
the  office,  the  legislature  may  reduce  the  salary,^  or  shorten  the 
official  term.*  There  are  exceptions  to  this  growing  out  of  the 
provisions  of  the  particular  constitution.*  An  office  is  not  deemed 
a  contract.^     Again,  — 

The  State,  —  waiving  the  constitutional  protection,  may  pass  a 
retrospective  act  impairing  its  own  rights,"  or  the  rights  of  the 
public,  whose  interests  it  represents.     Now,  — 

§  678.    Application    of   DootrlneB    to    Legialatiye   Divorces.  —  In 

applying  these  doctrines  to  legislative  divorces,  we  have  some 
distinct  results  ;  as,  — 

Consent  of  Parties.  —  If  the  married  parties  consent  to  a  legis- 
lative divorce,  no  objection  can  be  made  on  the  ground  that  it  is 
retrospective,  even  though  we  should  hold  marriage  to  be  a  con- 
tract,^ Nor  need  the  consent  be  given  in  terras,  it  is  equally  well 
if  it  may  be  implied  ;  as,  where  the  divorced  person  ceases  to 
claim  rights  depending  on  the  marriage,  after  being  informed  of 
the  divorce.  Nor  could  any  third  person  object,®  that  the  act 
was  passed  without  the  concurrence  of  the  parties.  And,  said  a 
learned  judge  in  delivering,  in  a  case  where  no  consent  was  shown, 
the  most  elaborate  opinion  against  legislative  divorces  to  be  found 
in  the  books :  "  I  see  no  reason  why  this  act  will  not  operate,  as 
it  declares  it  shall  act,  so  as  to  free  the  parties  from  the  pains  and 
penalties  of  a  second  marriage.  I  see  no  reason  why  the  legis- 
lature may  not  make  the  children  of  the  second  marriage  capable 


*  Woodbury,  J.,  in  MerriU  v.  Sher- 
burne, 1  N.  H.  190,  213. 

s  People  V.  The  Auditor,  1  Scam.  637 ; 
Butler  V.  Pennsylvania,  10  How.  U.  S.  402. 

•  Barker  v.  Pittsburgh,  4  Barr,  49 ;  Com- 
monwealth V.  Bacon,  6  S.  &  R  322 ;  Ben- 
ford  V.  Gibson,  16  Ala.  621 ;  Haynes  v. 
The  State,  8  Humph.  480;  Turpen  o. 
Tipton,  7  Ind.  172;  People  o.  Burrows, 
27  Barb.  89. 


*  Taft  9.  Adams,  3  Gray,  126. 

^  Commonwealth  v.  Mann.  6  Watts  &  S. 
403;  Ex  parte  Tully,  4  Pike,  220;  Chan- 
cellor's Case,  1  Bland,  696. 

>  The  State  v.  Smedes,  26  Missis.  47. 

7  Davis  V.  Dawes,  4  Watts  &  S.  401; 
Mayers  v.  Bryne,  19  Ark.  308. 

*  See  Berthelemy  v,  Johnson,  8  B. 
Monr.  90. 

*  Ante,  §  677. 
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of  inheriting  to  whomsoever  they  choose,  in  case  of  intestacy."* 
Within  this  doctrine  also,  — 

Not  consenting — (Legltimacj). — Though  there  should  be  no 
consent,  either  expressed  or  implied,  the  legislature  might  enact 
that  the  parties  shall  no  more  be  known  as  husband  and  wife, 
that  each  may  take  a  new  matrimonial  partner,  that  they  shall 
cohabit  no  more  under  the  fonner  marriage ;  or,  if  they  do,  that 
they  shall  be  punished  as  for  adultery,  and  the  issue  shall  be 
illegitimate  ;  and  that  the  issue  of  the  second  marriage  shall 
be  legitimate.  Nothing  of  this  would  be  a  divesting  of  vested 
Tights,  but  it  would  be  furnishing  rules  for  future  conduct ;  and 
what  would  remain  of  the  vinculum  of  the  marriage  would  not  be 
worth  contending  for.^  In  like  manner,  and  as  confirmatory  of 
this  doctrine,  the  legislature  may  even  alter  the  status  of  legiti- 
macy; but  vested  rights  of  property  will  not  thereby  be  divested.* 

The  Result,  —  therefore,  is,  in  reason,  that  a  special  act  dissolv- 
ing a  marriage  is  not  a  retrospective  law ;  and  this  is  the  view 
best  sustained  by  authority.* 

§679.  Confirmatory  Views  —  (Public  Institution). — In  confir- 
mation of  this  result,  it  is  said  also,  that,  since  marriage  is  by 
all  opinions  an  institution  of  public  interest,  the  legislature  must, 

^  McGirk,  J.,  in  The  State  v.  Fry,  4  Gaines  o.  Gaines,  9  B.  Monr.  295.    The 

Misso.  120,  193.  decision  in  The  State  v.  Fry  appears  to 

3  See  Opinion  of  the  Supreme  Judicial  have  produced  little  effect,  or  to  have  been 
Court,  16  Maine,  479,  481.  regarded  as  not  determining  the  power 

^  Norman  v.  Heist,  6  Watts  &  S.  171.  to  break  the  vinculum  of  the  marriage; 

4  Starr  v.  Pease,  8  Conn.  641 ;  Towns-  for  the  legislature,  at  its  next  session, 
end  V.  Griffin,  4  Harring.  Del.  440 ;  granted  fifiy-five  special  diTorce  bills. 
Holmes  v.  Holmes,  4  Barb.  295;  Maguire  Page  on  Dir.  58,  note.  In  a  ^ter  Mis- 
r.  Maguire,  7  Dana,  181 ;  Hull  r.  Hull,  2  aouri  case,  the  legislative  power  over  the 
Strob.  £q.  174;  West  v.  West,  2  Mass.  vinculum  was  directly  in  issue,  and  the 
223;  Cabell  v.  Cabell,  1  Met.  Ey.  319.  court  distinctly  denied  it.  Bryson  v. 
The  case  of  The  State  v.  Fry,  4  Misso.  Bryson,  17  Misso.  590.  In  a  stiU  later 
120,  affirmed  in  Bryson  v.  Campbell,  12  case,  the  majority  of  the  Missouri  court 
Misso.  498,  which  appears  to  be  very  held,  on  the  strength  of  these  decisions, 
strong  against  the  power  of  legislatlre  that  the  former  territorial  legislature 
divorce,  does  in  fact  only  decide,  that  the  could  not  grant  special  divorce  bills, 
husband,  who  has  not  consented  to  the  Chouteau  v.  Magenis,  28  Misso.  187.  So 
act,  is  not  by  it  barred  from  recovering  that  now,  in  Missouri,  the  invalidity  of 
the  wife's  choses  in  action.  This  doctrine,  legislative  divorces  is  deemed  established, 
assuming  the  marriage  to  be  dissolved,  is  Bryson  t;.  Bryson,  44  Misso.  232.  In 
indeed  contrary  to  the  general  course  of  Berthelemy  o.  Johnson,  8  B.  Monr.  90,  i% 
authority,  which  considers  the  ckosea  in  is  left  undecided  "  whether  the  legisla- 
action  dependent  on  the  coverture,  and  ture  could  constitutionally  dissolve  the 
the  husband's  right  to  receive  them  as  marriage  without  the  consent  of  both 
ceasing  with  it.  And  see  the  observations  parties  to  it,  and  without  any  bxeach  of 
of  Marshall,  C.  J.,  upon  this  case,  in  the  contract." 
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therefore,  retain  control  over  it.  Vested  rights  of  private  prop* 
erty  may  be  transferred  from  one  to  another  for  the  public  good ; 
though,  in  this  instance,  not  without  compensation.^  For  the  same 
reason,  a  marriage,  even  regarding  it  as  a  vested  right,  may  be  dis- 
solved for  the  public  good.^  And  the  question  of  compensation 
could  not  arise.  The  law  is  full  of  analogies  of  this  sort.  The 
doctrine,  above  stated,  of  a  public  office,  is  one.  And  there 
are  various  other  instances  wherein  the  legislature  is  permitted 
a  control  over  a  thing  public,  which  it  would  not  have  over  the 
like  if  private.' 

iy«   Whether  Legislative  Divorces  are  invalid  as  an  Exercise  of 

Judicial  Power. 

§  680.  How  the  ConstitatioiiB.  —  There  is  nothing  in  the  Con- 
stitution of  the  United  States  which  restrains  the  State  legisla- 
tures from  the  exercise  of  judicial  powers.^  But  in  some  of  the 
State  constitutions  there  are  express  prohibitions ;  and,  in  all, 
*^  the  legislative,  judicial,  and  executive  functions  are  vested  in 
difiPerent  functionaries ;  and  it  would  seem  to  follow  that  the 
powers  thus  specially  given  should  be  exercised  under  their  ap- 
propriate limitations."  ^  It  may  be  deemed,  therefore,  to  be  gen- 
eral constitutional  law  in  this  country,  that  a  legislative  body 
fihall  not  exercise  judicial  power. 

§  681.    LegiBlativeaiid  Judicial^  diatixigaiahed.  —  There  are  multL- 

tudes  of  discussions  in  the  books,  as  to  the  distinction  between 
a  legislative  act  and  a  judicial.  No  full  elucidation  of  this  subject 
is  required  here.  Courts  and  legislatures  alike  inquire  into  facts, 
and  proceed  upon  them ;  so  that  tlds  is  no  test  of  the  nature  of 
what  is  done,  as  being  legislative  or  judicial.^  And  there  are 
other  functions  competent  equally  to  a  court  and  to  the  legisla- 


1  Beekroan  v.  Saratoga,  Ac  Bailroad, 
8  Paige,  46. 

3  Maguire  v.  Maguire,  7  Dana,  181 
Townsend  o.  Griffin,  4  Harring.  Del.  440 
Holmes  v.  Holmes,  4  Barb.  206,  SOI. 

s  Paterson  v.  Society,  4  Zab.  886 
Armstrong  p.  Dearborn,  4.  Blackf.  208 
Cowgill  V.  Long,  16  lU.  202;  Hess  v 
Johnson,  8  W.  Va.  646. 

«  Satterlee  v.  Matthewson,  2  Pet.  880, 

4ia 


*  McLean,  J.,  in  Watkins  o.  Holmaa, 
16  Pet.  26,  60;  Harrington,  J.,  in 
Townsend  v.  Griffin,  4  Harring.  Del.  440 ; 
Taylor  v.  Place,  4  K.  L  824 ;  PennsyWa- 
nia  v.  Wheeling,  &c.  Bridge,  18  How.  U.  8. 
421. 

•  Watkins  v.  Holman,  16  Pet  26, 60; 
Miner's  Bank  e.  United  States,  1  Greene^ 
Iowa,  66& 
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ture ;  as,  for  example,  the  same  rules  of  procedure  which  the 
judicial  tribunals  can  make  for  themselves,  may  be  made,  instead, 
by  the  legislature.^  Thus,  too,  the  legislature  may  license  the 
sale  of  the  real  estate  of  minors,  notwithstanding  it  has  dele- 
gated the  same  authority  to  the  courts.^ 

§  682.  Continned.  —  Woodbury,  J.,  once  observed :  "  A  marked 
difference  exists  between  the  employments  of  judicial  and  legis- 
lative tiibunals.  The  former  decide  upon  the  legality  of  claims 
and  conduct ;  the  latter  make  rules,  upon  which,  in  connection 
with  the  constitution,  those  decisions  should  be  founded.  It  is 
the  province  of  judges  to  determine  what  is  the  law  upon  exist- 
ing cases.  In  fine,  the  law  is  applied  by  the  one,  and  made  by 
the  other.  To  do  the  fii*st,  therefore,  to  compare  the  claims  of 
parties  with  the  laws  of  the  land  before  established,  is  in  its 
nature  a  judicial  act.  But  to  do  the  last,  to  pass  new  rules  for 
the  regulation  of  new  controversies,  is  in  its  nature  a  legislative 
act ;  and,  if  these  rules  interfere  with  the  past  or  the  present, 
and  do  not  look  wholly  to  the  future,  they  violate  the  definition 
of  a  law,  as  a  rule  of  civil  conduct ;  because  no  rule  of  oouduct 
can,  with  consistency,  operate  upon  what  occurred  before  the  rule 
itself  was  promulgated."  *    Hence,  — 

Distinction  defined.  —  A  sufficiently  accurate  defining  for  our 
present  purpose  will  be,  that  a  judicial  act  is  the  determining  of  the 
rights  of  parties,  by  the  application  of  those  rules  of  law  which 
the  court  finds  to  exist,  to  facts  which  are  either  admitted  or 
proved  ;  while  a  legislative,  is  the  establishment  of  a  new  rule  for 
the  future.  The  new  rule  may  be  made  either  for  one  or  a  few 
individuals  alone,  in  which  case  it  is  termed  a  special  act ;  or  for 
the  entii'e  community,  when  it  is  denominated  a  general  statute.^ 
Now,  — 

§  683.  Divorce  either  LegialatiTe  or  Judicial  Act.  —  In  the  coun- 
try whence  we  derive  our  laws,  a  divorce  has  been  from  early 
times,  and  it  still  remains,  either  a  legislative  act  or  a  judicial.^ 
Equally  the  courts  and  Parliament  have  granted  it,  in  different 

i  See  ante,  §  78-86.  SOI ;  Ogden  v.  Blackledge,  2  Oranch,  272 ; 

*  Rice  V,  Parkman,  16  Mass.  S26;  The  GoTernor  v.  Porter,  6  Humph.  165; 
Watkins  v,  Holman,  supra.  See  also  De  ChasteUux  v.  Fairchild,  3  Harris,  Pa. 
Cochran  i;.  Van  Surlay,  20  Wend.  865.  18;   Guj  v.  Hermance,  5  Cal.  73;  Ex 

*  Merrill  v.  Sherburne,  1  N.  H.  190,  parte  Bibb,  44  Ala.  140;  £z  parte  Nor- 
204 ;  8.  p.  Jones  v.  Perry,  10  Yerg.  59, 69.  ton,  44  Ala.  177 ;  Baltimore  i;.  Horn.  26 

«  And  see  Smith  Stat.  &  Const.  Law,     Md.  104;  £x  parte  Knowles,  5  Cal.  300. 
I  847,  851 ;  Younj?  r.  State  Bank,  4  Ind.         <  Ante.  §  661, 662. 
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circumstances,  and  under  differing  regulations.  And  in  our  own 
country,  from  the  early  settlements,  it  has  been  so  practised, 
whatever  be  deemed  of  the  power.*  Kent  says :  "  The  question 
of  divorce  involves  investigations  which  are  properly  of  a  judicial 
nature,  and  the  jurisdiction  over  divorces  ought  to  be  confined 
exclusively  to  the  judicial  tribunals,  under  the  limitations  to  be 
prescribed  by  law."^  This  opinion  is  becoming  rapidly  ac- 
cepted ;  ®  but,  neither  here  nor  elsewhere,  does  this  learned  per- 
son intimate  that,  therefore,  legislative  divorces  are  invalid. 

Divorce  Statute  BpeciaL  —  The  fact  that  the  divorce  statute  is 
special,  instead  of  general,  cannot  alter  the  question ;  for  the 
number  of  persons  upon  whom  any  law  is  to  operate  is  imma- 

« 

terial.*     But,  — 

Judicial  Tribunal  moved.  —  When  a  court  of  competent  jurisdic- 
tion has  acted  upon  a  controversy,  or  commenced  acting  thereon, 
the  function  becomes,  as  to  this  particular  controversy,  exclu- 
sively judicial ;  and,  though  it  was  competent  equally  to  the 
legislature  before,  it  is  not  so  now.*  This  is  but  a  branch  of  the 
doctrine  that,  between  tribunals  of  concurrent  authority,  the  one 
which  first  takes  a  jurisdiction  may  exercise  it  throughout.^ 

§  684.  Distinction  in  Maine.  —  The  court  in  Maine,  having  in 
view  particularly  the  question  of  legislative  divorce,  has  deemed, 
that,  the  source  of  all  power  being  in  the  legislature  as  the  repre- 
sentative of  the  people,  every  function  is  legislative  until  made 
judicial  by  statute.  But  when  legislation  has  vested  a  jurisdic- 
tion in  the  courts,  then  all  questions  committed  to  them  become 
judicial,  and  they  cannot  be  concurrently  acted  upon  by  the 
legislature. 

Applied  to  LegiBlative  Divorce  —  (lowa).  —  In  applying  this 
principle  to  divorce,  the  judges  were  of  opinion,  that,  until  the 
legislature  enacts  laws  on  the  subject,  and  invests  the  courts  with 
jurisdiction,  it  can  itself  exercise  the  authority  at  pleasure.     But 


1  Ante,  §  663,  664. 
s  2  Kent  Com.  lOa 
«  Ante,  §  660. 

•  Edwards  v.  Pope,  3  Scam.  466,  469 ; 
Watkins  v.  Holman,  16  Pet.  25,  69 ;  Nor- 
man V.  Heist,  6  Watts  &  S.  171;  Com- 
monwealth V.  Worcester,  8  Pick.  462, 473. 

*  Post,  §  691 ;  Pennsylvania  v.  Wheel- 
ing, &c.  Bridge,  18  How.  U.  S.  421 ;  Bond 
V.  Munro,  28  Ga.  597 ;  Baltimore  v.  Horn, 


20  Md.  194 ;  Lanier  r.  Gallatas,  18  La. 
An.  175;  Berrett  v.  Oliyer,  7  Gill  &  J. 
191;  Burch  i;.  Newbury,  6  Seld.  874, 893; 
McCabe  v.  Emerson,  6  Harris,  Pa.  Ill; 
Griffin  v.  Cunningham,  20  Grat.  81 ;  Mo- 
Daniel  V,  Correll,  19  Bl.  226.  Some  of 
these  cases  are  only  to  dependent  ques- 
tions, not  all  being  otherwise  in  point. 
«  Post,  §  692. 
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it  is  powerless  over  those  causes  of  divorce  which  it  has  intrusted 
to  the  judiciary  ;  else  there  would  be  practically  an  appeal  from 
the  highest  judicial  tribunal.  Yet,  for  causes  not  embraced  in 
the  general  laws,  the  legislature  may  lawfully  grant  divorce.^ 
Substantially  the  same  view  of  the  question  was  taken  by  the 
Iowa  court.  And  it  was  said,  that  the  burden  of  proof  lies  with 
the  party  impeaching  the  legislative  divorce  to  show  that  it  was 
for  a  cause  within  the  authority  of  the  courts,^    So,— 

§  685.  Presiimption  of  ConstitatioxiaUty.  —  Legislative  divorces 
having  been  practised  in  England  long  before  our  country  was 
settled,  and  here  from  the  earliest  periods,  and  having  always 
prior  to  the  adoption  of  our  constitutions  been  deemed  lawful,* 
one  calling  in  question  such  a  divorce  should  be  required  to  point 
out  the  provision  of  the  constitution  violated,  and  to  show  in 
what  the  violation  consists.  And  it  may  fairly  be  deemed,  that, 
if  in  any  case  the  people  meant  to  restrain  this  practice,  they 
would  do  it  in  direct  words;  so  that  an  inhibition  of  judicial 
powers  should  not  be  construed  to  embrace  a  function  which  had 
theretofore  been  exercised  by  the  legislature.*  In  aid  of  this  view 
is  the  fact,  that,  in  most  of  the  States,  the  same  legislative  prac- 
tice has  prevailed  since  the  adoption  of  their  constitutions  as 
before;  and  thus  we  have,  not  only  a  sort  of  contemporaneous 
construction,  but  scope  for  the  further  consideration,  that,  since 
the  power  has  been  used  for  many  years,  it  should  be  deemed 
almost  conclusively  to  have  been  rightly  employed.  The  JMdg" 
ment  and  usage  of  ages  are  an  authority  not  lightly  to  be  disre* 
garded.*    On  the  whole,  — 

§  686.  The  Result.  —  Whatever  be  the  course  of  argument 
adopted,  the  result  is,  that  the  granting  of  divorces  by  the  legis- 
lature is  not  such  an  exercise  of  judicial  authority  as  will  render 
them  invalid.^  As  already  appears,  it  may  be  otherwise  by  force 
of  special  terms  in  a  constitution.     Thus,  — i 


1  Opinion  of  the  Supreme  Judicial 
Court,  16  Maine,  479,  488,  484,  485; 
Adams  v»  Palmer,  61  Maine,  480.  See 
post,  §  692  a.  See  also  the  obsenrations 
of  Harrington,  J.,  in  Townsend  v.  Grifi^, 
4  Earring.  Del.  440.    See  post,  §  689. 

'  Levins  v,  Sleator,  2  Greene,  Iowa, 
604.  See,  as  illustrative,  Erie,  &c.  RaU- 
Toad  o.  Casey,  2  Casey,  Pa.  287,  SQ2. 

•  Ante,  S  661-664,  683. 

604 


«  Crane  r.  Meginnis,  1  Gill  &  J.  468. 
And  see  Jamison  v.  Jamison,  4  Md.  Ch. 
289,  297. 

6  The  State  v.  Mayhew,  2  GiU,  487 ; 
Calder  v.  Bull,  8  Dall.  386. 

*  Starr  v.  Pease,  8  Conn.  641 ;  Crane  v. 
Meginnis,  1  Gill  &  J.  463;  Maguire  v. 
Maguire,  7  Dana,  181 ;  Hull  v.  HuU,  2 
Strob.  £q.  174 ;  West  o.  West,  2  Mass. 
223 ;  Townsend  v.  Griffin,  4  Haning.  Del 
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MiBsonri.  —  In  Missouri,  where  the  contrary  is  held,  the  provi- 
sion of  the  constitution  is  in  very  peculiar  language.  It  is: 
*'  The  powers  of  the  government  shall  be  divided  into  three  dis- 
tinct departments,  each  of  which  shall  be  confined  to  a  separate 
magistracy,  and  no  person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  of  those  departments  shall  exercise  any 
power  properly  belonging  to  either  of  the  others,  except  in  the  in- 
btiinces  hereafter  expressly  directed  or  permitted."  ^  Whether, 
however,  this  peculiarity  of  language  did  or  should  make  any 
difference  in  the  result  is  perhaps  doubtful.^  But  it  would  seem 
that,  under  these  words,  a  divorce  cannot  be  equally  a  legislative 
and  judicial  function,  as  it  is  by  tlie  laws  which  our  ancestors 
brought  from  England.     Again,  — 

Ohio.  —  In  Ohio,  whose  court  expressed  the  opinion,  that 
the  granting  of  divorces  is  a  judicial  act,  not  within  the 
authority  of  the  legislature  ;  but  still  pronounced  such  a  divorce 
valid,  because  of  the  mischiefs  which  would  ensue  from  a  contrary 
decision  ;  there  appeal's  to  have  been  a  peculiarity  of  another  sort 
in  the  constitution.  The  court  said :  "  The  legislature  is  not 
sovereign  ;  nor  are  all  the  departments  of  government  combined. 
The  people  only  are  sovereign.  Nor  can  the  matter  be  helped 
out  by  implication  ;  for  the  constitution  in  express  terms  declares, 
that  '  all  powers  not  hereby  delegated  remain  with  the  people.' 
The  legislature,  then,  as  well  as  the  other  departments  of  State, 
possesses  only  a  delegated  power,  and  can  exercise  no  power  not 
delegated.  The  constitution  confei*s  no  power  to  grant  divorces."  • 
Still  the  constitution  must  have  authorized  the  making  of  laws, 
special  as  well  as  general ;  and  a  divorce  act  is  merely  a  special 
law. 

v.  Some  Miscellaneous  Questions. 

§  687.  Limitatioiui  of  the  Power.  —  The  limitations  of  the  power 
pf  legislative  divorce,  some  of  which  have  already  been  particular- 
ized and  others  not,  may  be  stated  as  follows,  — 

440 ;  Holmes  v.  Holmes,  4  Barb.  296, 801 ;  ^  The  State  v.  Fry,  4  Misso.  120 ;  Bry- 

Levins  v,  Sleator,  2  Greene,  Iowa,  604;  son  v.  Bryson,  17  Misso.  500.    And  see 

Jones  V.  Jones,  1  U.  S.  Mo.  Law  Mag.  ante,  §  670,  note.    Richeson  v.  Simmons^ 

SOO,  2  Jones,  Pa.  350;  Cabell  v.  Cabell,  47  Misso.  20;  post.  §  605  a. 

1  Met  Ky.  319.    ^tlt  see  Ponder  v,  Qra-  *  And  see  Chouteau  v.  Magenis,  28 

hani,  4  Fla.  23 ;  Wright  v.  Wright,  2  Md.  Misso.  187,  stated  ante,  §  679,  note. 

429.    And  see  3  American  Jurist,  180.  «  Bingham  v.  MUler,  17  Ohio,  446^  440. 
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Express  Prohibition.  —  A  legislative  divorce  cannot  be  granted 
against  an  express  prohibition  in  the  constitution  of  the  State.^ 
Also,  — 

Implied  Prohibition.  —  Special  terms  in  a  constitution  may 
amount  to  an  implied  prohibition  ;  as  they  are  assumed  to  do  in 
Missouri,  Ohio,  and  Massachusetts.^ 

Fraud.  —  Perhaps  a  legislative  divorce  may,  like  any  other,  be 
void  for  fraud  ;  ^  though  the  contrary  appears  to  have  been  latterly 
decided.* 

Court  having  taken  Jurisdiction.  —  A  judicial  tribunal  of  compe- 
tent authority  having  entered  on  the  jurisdiction  furnishes  another 
exception.^    Finally,  — 

Same  "Cause"  for  whioh  Courts  proceed. — We  have  the  doctrine  of 

Maine  and  Iowa,  already  stated,  that  these  divorces  are  not  allow- 
able for  causes  over  which  the  courts  have  jurisdiction.®  Some- 
thing similar  is  apparently  maintained  in  one  or  two  other  States  ; ' 
but  the  question  has  there  been  blended  with  others,  which  we 
shall  presentl}'-  consider.^ 

In  this  Bub-title  —  will  be  made  such  further  explanations  of 
these  exceptions  as  may  seem  desirable. 

§688.  Massachusetts  Constitution.  —  The  Constitution  of  Mas- 
sachusetts, adopted  in  1780,  provides,  that  "  all  causes  of  mar- 
riage, divorce,  and  alimony  .  .  .  shall  be  heard,  and  determined 
by  the  Governor  and  Council,  until  the  legislature  shall  by  law 
make  other  provision."  ®  And  in  1792,  after  a  statute  had  trans- 
ferred the  jurisdiction  to  the  courts,^^  a  special  divorce  resolve 
having  passed  the  two  houses  of  the  legislature,  Hancock,  gov- 
ernor, vetoed  it  as  violating  the  constitution.  He  said  :  '^  If  the 
General  Court  [the  legislature]  have  any  right  to  enact  or  decree 
a  divorce,  they  have  it  by  force  of  the  constitution,  and  had  it 
while  this  business  was  in  the  hands  of  the  Governor  and  Coun- 
cil as  fully  as  they  now  have  it ;  and,  if  they  then  had  it,  the 


1  Ante,  §  660,  664. 

«  Ante,  §  686;  post,  §  688.  And  see 
ante,  §  658  a. 

*  Williamson  v,  Williamson,  3  Sm.  & 
M.  716;  Charles  River  Bridge  ».  Warren 
Bridge,  7  Pick.  344 ;  Sunbury,  &c.  Bail- 
road  V.  Cooper,  9  Casey,  Fa.  278. 

«  Post,  §  600-692.  See  Bishop  Stat. 
Crimes,  §  38. 

«  Ante,  §  683;  post,  §  691,  692. 
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7  Jones  p.  Jones,  2  Jones,  Pa.  850,  7 
Legal  Intelligencer,  19, 1  U.  S.  Mo.  Law 
Mag.  300 ;  Gaines  v.  Gaines,  9  B.  Monr. 
296 ;  Townsend  v.  Griffin,  4  Harring.  DeL 
440 ;  Crane  v.  Meginnis,  1  Gill  &  J.  46SL 

•  Post,  §  690-692. 

*  Const.  Mass.  part  2,  c.  8,  art  6. 
^  Ante,  S  658  a. 
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Governor  and  Council  were  not  vested  with  exclusive  power  to 
try '  all  causes '  of  this  nature."  ^  "  It  is  not  known,"  observes  Met- 
calf,  J.,  ^^  that  the  legislature  have  since  attempted  to  dissolve  a 
marriage."  A  legislative  divorce  would  not  now  be  sostained 
by  the  courts.*    And,  — 

Transmuting  Judicial  Separation  to  Dissolution.  —  After  statutes 

had  provided  for  divorces  nisi^  to  have  the  effect  of  separations 
from  bed  and  board,  and  transmutable  at  a  subsequent  period  on 
a  judicial  hearing  into  dissolutions  of  the  marriage  bond,  it  was 
held  incompetent  for  the  legislature,  though  by  a  general  statute, 
to  make  tlie  transmutation  of  whatever  divorces  of  this  sort  had 
been  granted.  The  court  deemed,  that  the  word  "  causes,"  in 
the  constitution,  is  used  in  the  sense  of  "  cases,"  or  "  contro- 
versies ; "  thereby  rendering  the  argument,  assuming  this  to  be  the 
true  meaning,  conclusive,  which  it  could  hardly  have  been  other- 
wise.^ 

§  689.  "Wliether  Legislatiye  Divorce  is  for  "  Cause."  — In  the  other 
meaning  of  the  word  "  cause,"  there  is  room  for  doubt  whether  a 
legislative  divorce  can  be,  in  any  proper,  legal  sense,  for  cause. 
When  there  is  a  cause^  —  that  is,  when  one  party  has  committed 
an  olBFence  which  entitles  the  other  to  the  remedy,  —  it  would 
seem,  that  the  ascertainment  of  the  fact,  and  the  sentence  of  law 
following,  must  be  viewed  only  as  an  exercise  of  judicial  power,  not 
competent  to  the  legislature.*  But,  on  the  other  hand,  a  divorce 
act,  like  any  other  statute,  would  appear  necessarily  to  flow  merely 
from  the  sovereign  will.  It  is  not  the  ascertainment  of  a  right, 
but  the  creation  of  one.^  In  its  creation,  however,  as  in  the 
enactment  of  other  laws,  the  individual  legislators  do  not  proceed 
blindly,  therefore  the  petitioner  presents  to  them  reasonSy  to  in- 
fluence their  minds ;  yet  this  motive  power  can  hardly  be  regarded 
as  a  caiLse  for  divorce.  Now,  the  distinction  laid  down  in  Maine 
and  lowa^  would  seem  to  require  the  conclusion  that  a  legislative 
divorce  is  good  only  if  the  petitioner  could  not  have  obtained  a 


1  12  Mass.  Senate  Journal,  191.  divorce  can  be  regarded  as  an  exercise  of 

>  Shannon  v.  Shannon,  2  Gray.  286;  the  purely  legislative  function  only,  if  at 
ante,  §  668  a.                        ,  all,  when  it  is  founded  upon  the  mere 

*  Sparhawk  v.  Sparhawk,  116  Mass.  will  or  discretion  of  the  legislature,  with- 

816.  out  reference  to  the  breach  of  any  exist- 

4  Ante,  §  682.  ing  contract  or  law."    Gaines  v,  Gaines^ 

>  *'  It  would  seem,"  observes  Marshall,  9  B.  Monr.  296,  807. 
C.  J.,  of  Kentucky^  "that  a  legislative         «  Ante,  J  ^^,  ^7. 
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judicial  one  ;  and,  if  there  was  an  offence  unknown  alike  to  him 
and  the  legislature,  it  would  still  overturn  the  divorce,  simply  be- 
cause the  wrong  was  greater  than  had  been  supposed.  But  even 
a  party  who  proceeds  in  court  may  allege  any  one  of  several  suf- 
ficient causes,  and  take  a  decree  solely  for  it :  so,  as  the  legisla- 
tive power  acts  without  cause,  while  the  courts  do  not,  why  should 
its  action  be  construed  as  interfering  with  them  ?  or  as  being  the 
exercise  of  a  jurisdiction  concurrent  with  theirs?  A  legislative 
divorce,  moreover,  is  essentially  a  different  thing  from  a  judicial ; 
although  it  beai's  the  same  name,  and,  to  a  certain  extent,  answers 
the  same  end.^    Still,  — 

§  690.  Continaed  —  (Special  TenoB  of  Comititation  —  Fratid).  -— 
Whatever  weight  be  given  to  this  criticism,  or  though  none  should 
be,  the  Maine  and  Iowa  distinction  is  necessary  in  Pennsylvania. 
There  the  amended  constitution  provides,  that  "  the  legislature 
shall  not  have  power  to  enact  laws  annulling  the  contract  of  mar- 
riage, in  any  case  where,  by  law,  the  courts  of  this  Commonwealth 
are  or  may  hereafter  be  empowered  to  decree  a  divorce ; "  and,  if 
legislation  wei*e  not  deemed  to  proceed  on  some  cause,  and  if  the 
judiciary  could  not  go  behind  a  legislative  act  wherein  none 
appears  and  ascertain  what  it  was,  the  inhibition  would  fail  of  any 
effect  whatever.  Therefore  the  cause  may  be  thus  inquired  into. 
But  it  was  also  apparently  decided,  that  the  court  could  not  take 
cognizance  of  any  fraud  in  the  procurement  of  the  divorce  act.^ 

§  691.  Suit  pending  In  Court —  (Praud).  — In  Kentucky,  a  wife 
brought  her  bill  for  alimony,  and  the  husband  made  answer  in  the 
nature  of  a  cross-bill  for  divorce.  Thereupon  he,  before  the  hear- 
ing, and  to  defeat  her  claims  on  his  property  and  for  support, 
procured  a  legislative  dissolution  of  the  marriage.  He  set  it  up 
in  a  supplemental  answer,  and  died.  She  brought  against  his 
executor  and  heirs  a  bill  of  revivor,  demanding  dower  and  distri- 
bution as  widow.  Here,  a  fraud  being  attempted  upon  her,  the 
court  held  that  it  should  not  defeat  her  claim.  ''  The  question," 
said  Marshall,  C.  J.,  "  is  not  simply,  whether  the  legislature  may, 
under  any  circumstances,  constitutionally  enact  that  A  be  divorced 

from  B ;  but  whether,  when  it  is  manifest  that  a  party,  after 

• 

1  Robert!  v,  Roberts,  4  Smith,  Pa.  265.  acted  on  a  sufficient  caose.    Cronise  v. 

'  Jones  V.  Jones,  2  Jones,  Fa.   850.  Cronise,  4  Smith,  Pa.  255;  Roberts  v. 

See  ante,  §  687.    The  legislature,  in  dis-  Roberts,  4  Smith,  Pa.  265. 
solving  a  marriage,  is  presmned  to  have 
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having  sought  a  divorce  in  a  judicial  tribunal,  and  while  his  suit 
is  there  pending,  abandons  that  forum  and  resorts  to  the  legis* 
lative  power  for  the  sole  purpose  of  affecting  and  defeating  the 
legal  and  equitable  rights  of  his  wife  in  his  property,  the  divorce, 
granted  by  the  legislature  on  such  application,  can,  without  di» 
regarding  the  division  of  powers  and  distinction  of  departments 
established  by  the  constitution,  and  the  security  of  private  rights 
of  contract  and  of  property  therein  granted,  be  considered  as 
affecting  to  any  extent  the  rights  of  property  involved  in  the 
question  of  divorce.  We  are  of  opinion  that  it  cannot."  Assum- 
ing the  legislative  power  to  grant  special  divorce  acts  for  the 
public  good,^  still  **  the  divorce  in  this  case  is  inoperative  as  re- 
spects the  rights  of  property  involved,  and  cannot  deprive  the 
wife  of  her  interest  in  the  estate  of  her  husband  as  it  would 
have  existed  had  there  been  no  divorce."  ^    As  to  this  case,  — 

§  692.  Fraud  —  Concurrent  Jurisdlotioii.  —  It  is  perceived  that  the 
claim  which  the  woman  sought  in  lier  bill  of  revivor  to  enforce  de- 
pended solely  on  her  being  the  man's  widow ;  that  is,  on  the  vincu- 
lum of  tlie  marriage  remaining  unbroken  at  his  death  ;^  so  that,  if 
the  legislative  divorce  was  valid  for  any  purpose,  it  must  have  de- 
feated this  suit.  Then,  admitting  the  soundness  of  the  decision,  we 
must  deem  it  to  have  proceeded  either  on  the  ground  of  fraud,*  or 
on  the  legislative  incompetency  to  exercise  the  jurisdiction  over  di- 
vorce while  a  suit  for  the  like  relief  is  pending  in  the  courts.^  And 
in  confirmation  of  the  latter  view  we  have  the  general  principle,  that 
the  tribunal  which  first  takes  a  concurrent  jurisdiction  is  entitled 
to  exercise  it  to  its.  close.®  Yet  in  Pennsylvania,  where  the  courts 
have  jurisdiction  to  grant  divorces  for  some  matrimonial  offenceSt 
and  the  legislature  for  others,  the  jurisdiction  not  being  concur- 
rent,' a  divorce  procured  from  the  latter  while  a  suit  for  divorce  is 
pending  in  the  former  is  regarded  as  good.    Nor  will  it  be  pre- 


1  Referring  to  Maguire  v,  Maguire,  7 
Dana,  181. 

2  Gaines  e.  Gaines,  9  B.  Monr.  296, 
S06, 306.  See  also  Jones  v,  Jones,  7  Legal 
Intelligencer,  19, 1  U.  S.  Mo.  Law  Mag. 
800,  2  Jones,  Pa.  850;  ante,  §  600. 

*  Levins  v,  Sleator,  2  Greene,  Iowa, 
004. 

*  Ante,  §  687.  And  see  Richardson  v. 
Wilson,  8  Terg.  67,  where  Peck,  J.  inU- 
mates  a  query  as  to  the  constitutioaal 


Talidity  of  a  legislative  diYorce  granted 
on  the  petition  of  the  husband,  and  a 
hearing  ex  parte,  without  notice  to  the 
wife.  The  divorce,  however,  was  treated 
as  valid,  neither  party  seeking  to  draw  it 
in  question. 

*  Ante,  §  683. 

•  Mason  v.  Piggott,  11  HI.  85;  1  Bishop 
Mar.  Women,  §  634. 

7  Ante,  S  690. 
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sumed  that  the  legislature  acted  from  a  cause  over  which  the 
courts  had  jurisdiction.^ 

§692a.  JariBdiotion  in  Court  by  Special  Statute.  —  We  have 
seen  2  that,  in  Maine,  a  legislative  divorce  is  good  if  rendered  in  a 
case  in  which  under  existing  laws  the  courts  have  no  jurisdiction.* 
Also,  that  one  form  of  legislative  divorce  is  to  empower  a  judicial 
tribunal  to  act  in  the  individual  instance.*  The  Maine  legislature, 
therefore,  being  once  applied  to  for  a  divorce  under  facts  not 
within  the  jurisdiction  of  the  courts,  referred  the  case  by  special 
Htatute  to  them,  and  they  decreed  thereupon  the  divorce  prayed. 
But  the  Massachusetts  tribunal  adjudged  the  authorizing  statute 
to  be  void  under  the  Constitution  of  Maine^  as  granting  a  special 
indulgence  by  way  of  exemption  from  the  general  law.*  By 
what  authority  a  bench  of  judges  in  one  State  sits  as  a  court  of 
appeal  from  the  tribunals  of  another,  to  pronounce  void  by  the 
Constitution  of  the  latter  a  statute  held  valid  at  home,  or  whether 
or  not  the  authority  exists,  is  an  inquiry  not  within  the  scope  of 
the  present  investigations.^    As  to  the  question  itself,  the  power 

1  Roberts  v.  Koberts,  4  Smith,  Pa.  265.  "  satisfied  itself  by  the  decisions  of  the 
^  Ante,  §  684.  courts  of  Maine,  which  it  cited  (Lewis  v. 
'  Adams  r.  Palmer,  51  Maine,  480.  Webb,  3  Greenl.  320 ;  Durham  v.  Lewit- 
^  Ante,  §  663.  ton,  4  Greenl.  140;  Adams  v.  Palmer,  51 
ft  SImonds  v.  Simonds,  103  Mass.  572.  Maine,  480),  that  the  divorce  would  not 
^  In  this  case  of  Simonds  v.  Simonds,  be  considered  valid  in  that  State,  and 
the  Massachusetts  court  argued,  and  therefore  felt  justified  in  holding  it  in- 
cited Maine  decisions  as  tending  to  ■  valid  in  Massachusetts."  In  the  New 
prove,  that  the  divorce  would  be  held  York  case,  no  such  distinct  evidence  of 
invalid  in  Maine.  But  it  was  a  decree  the  holdings  of  the  iKiuisiana  tribunals 
of  the  highest  judicial  tribunal  of  Maine,  appeared.  This  may  create  a  difference, 
not  possible  to  have  been  rendered  unless  but  I  am  not  ashamed  to  acknowledge  I 
it  had  deemed  the  authorizing  net  con-  cannot  see  it.  The  court  of  Maine  did 
stitutional.  The  decree,  indeed,  necessa-  not  take  the  same  view  of  the  effect  of  the 
rily  involved  a  determination  of  the  con-  Maine  decisions  cited,  which  the  Massa* 
stitutional  question  in  favor  of  validity,  chusetts  court  did;  else  it  would  not  have 
Whether  there  might  have  been  an  ap-  granted  the  divorce.  It  is  matter  of 
peal  on  this  question  the  case  does  not  opinion  which  tribunal  was  right.  And 
disclose ;  but,  if  there  might,  the  query  it  is  matter  of  opinion  whether  or  not  the 
would  remain,  whether  the  appeal  should  Maine  tribunal  would  reverse  its  judg- 
be  to  the  Maine  court  or  to  the  Massa^  ment  on  further  argument  before  more 
chusetts.  The  New  York  court,  in  Hunt  judges.  So  that  the  question  still  re- 
V.  Hunt,  72  N.  Y.  217,  231-23^3,  in  passing  mains,  whether  Maine  or  Massachusetts 
upon  a  Louisiana  divorce,  declined  to  judicial  opinion  is  to  be  the  guide.  Some 
inquire  whether  or  not  it  was  void  in  would  deem  the  constitutional  questitm 
Louisiana,  as  yiolating  the  Louisiana  plainer  in  this  than  in  the  Louisiana  case; 
constitution.  And  the  learned  judge  others,  less  plain.  And  still  the  inquiry 
who  delivered  the  opinion  distinguished  returns,  whether  the  courts  of  our  ser- 
this  case  of  Simonds  v.  Simonds  from  .eral  States  are  to  sit  as  tribunals  of 
that    He  said,  the  Massachusetts  court  appeal  from  each  other's  courts  and  leg- 
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of  the  legislature  to  give  by  special  act  what  the  court  gave  being 
settled,  there  is  fair  ground  to  infer  that,  therefore,  it  could  by 
the  like  special  act  commit  the  power  to  the  courts ;  this  was  no 
more  a  granting  of  a  special  indulgence  by  way  of  exemption  to 
the  general  law  than  the  other  would  have  been.  In  the  cases 
referred  to  by  the  Massachusetts  court,  the  legislature  did  not,  as 
in  this  one,  possess  within  itself  the  power  of  giving  the  relief 
sought.  There  is,  therefore,  abundant  room  for  a  distinction 
between  the  two  classes  of  cases.^ 


VI.   Limitations  of  the  Effect  of  Legislative  Divorces, 

§  693.  Vested  Rights  —  (Alimony).  —  We  have  seen  that  a  legis- 
lative divorce  is  a  law  ;  a  judicial  one,  a  decree  ;  that  a  statute 
cannot  divest  vested  rights,  but  a  sentence  of  court  may.^  The 
legislature,  therefore,  cannot,  in  its  divorce  act,  divest  the  hus- 
band of  vested  rights  of  property,  and  bebfcow  them  on  the  wife. 
It  cannot  give  the  wife  alimony,  or  any  thing  in  the  nature  of  ali- 
mony, out  of  the  husband's  estate.^    But,  — 

Rights  depending  on  Marriage. —  As  this  divorce,  equally  with  a 
judicial  one,  snaps  the  vinculum  of  the  marriage,  whatever  hangs 
upon  it  falls.     Thus,  — 

Dower  and  Distributive  Share  — Cortesj  —  Wife's  Choses  in  Action. 

—  If  the  man  dies,  the  woman  will  not  be  his  widow,  entitled  to 
dower  and  a  portion  of  his  personal  property.*  He  will  not,  on 
her  death,  be  authorized  to  hold  her  lands  as  tenant  by  the  cur- 
tesy ;  but,  on  the  contrary,  his  interest  and  that  of  his  grantees 
and  representatives,  in  them,  and  in  her  choses  in  action^  ceases.* 
This  is  not  a  divesting  of  vested  rights.  '*  As  well  might  it  be 
urged,  that  a  law  annexing  the  punishment  of  death  to  a  crime, 
should  it  happen  to  be  committed  by  a  tenant  for  life,  was  retro- 
spective, and  divested  vested  interests ;  because  it  deprived  pur- 
chasers or  cre.ditors,  under  such  tenants  for  life,  of  their  estates.*'  ^ 


islatures,  upon  the  interprotation  and 
effect,  each  of  a  constitution  not  within 
its  jurisdiction. 

^  And  see  Berthelemy  v.  Johnson,  3 
B.  Monr.  90;  post,  §  697. 

a  Ante,  §  678,  681,  682,  686,  689. 

*  Crane  v.  Mcginnis,  1  Gill  &  J.  463 ; 
Holmes  v.  Holmes,  4  Barh.  295,  801; 
Townsend  p.  Griffin,  4  Harring.  Del.  440 ; 


The  State  ».  Fry,  4  Misso.  120,  193; 
Jackson  v.  Sudlett,  10  B.  Monr.  467.  See, 
however,  Berthelemy  v,  Johnson,  3  B. 
Monr.  90;  West  v.  West,  2  Mass.  233; 
post,  §  697-699. 

'  Levins  v.  Sleator,2  Greene,  Iowa,  604. 

*  Starr  v.  Pease,  8  Conn.  541 ;  Town* 
Bend  o.  Griffin,  4  Harring.  Del.  440. 

*  Daggett,  J.  in  Starr  v.  Pease,  supra. 
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§  694.  Effect  on  Voidable  Marriage.  —  Can  the  legislature  SO 
dissolve  a  voidable  marriage,  that,  as  after  a  judicial  decree  of 
nullity,  it  will  be  regarded  in  the  law  as  having  never  existed  ? 
On  principle,  we  have  seen,^  that  the  reason  why  the  marriage  ie 
voidable  (when  it  is  so)  instead  of  void,  is,  because  the  courts 
have  no  jurisdiction  to  inquire  into  the  impediment  in  a  collateral 
proceeding  ;  but,  if  they  had,  it  would  be  void.  Why,  therefore, 
may  not  the  legislature,  which  can  always  enlarge  the  remedy  at 
pleasure,^  authorize  the  judicial  tribunals  to  take  cognizance  of 
this  matter  as  well  in  a  collateral  as  a  direct  proceeding  ?  And 
thus  the  legislative  act  would  be  made  to  have  something  like  the 
effect  of  a  sentence  of  nullity  ;  that  is,  it  would  practically  trans- 
form the  marriage  from  a  voidable  to  a  void  one  ;  yet  it  might 
not,  as  to  the  past,  estop  inquiry,  like  the  decree  of  a  court.  The 
question,  however,  has  not  received  judicial  elucidation.* 

§  695.  Bed  and  Board.  — Though  a  legislative  divorce  from  bed 
and  board  *  cannot  be  supplemented  by  a  decree  for  alimonj^*  it 
may  authorize  the  feme  to  act  as  sole  ;  so  that,  for  example,  a  re- 
lease of  lands  by  her  alone  will  be  good.* 

§  695  a,  Partiee  estopped  to  deny  Divoroe.  — In  Missouri,  we 
have  seen,7  legislative  divorces  are  held  to  be  invalid.  The  court, 
in  one  case,  not  quite  approving  of  this  doctrine  yet  not  over- 
ruling it,  adjudged,  as  consistent  with  it,  that,  where  parties  had 
obtained  a  divorce  of  this  sort,  and  had  lived  as  divorced  twenty- 
years,  severally  entering  into  new  marriages,  each  was  estopped 
from  intermeddling  with  the  affairs  of  the  other.  By  reason 
whereof,  the  divorced  wife  can  convey  lands  constituting  her 
separate  estate  without  joining  her  former  husband.* 

I  Ante.  §  109, 110.  «  Ante,  §  663. 

s  The  State  t;.  SulUyan,  14  Rich.  281;  ^  Ante,  §  26,  note,  663;  Gmlford  v. 

Baltimore  and  Susquehanna  Railroad  v,  Oxford,  9  Conn.  321. 

Nesbit,  10  How.  U.  S.  396 ;  Custer  v.  •  Ante,  §  693. 

Commonwealth,  1  Casey,  Pa.  376;  Com-  •  Stilley  v.  Qrubb,  1  Del.  Ch.  406. 

mercial  Bank  v.  The  State,  4  8m.  &  M.  7  Ante,  §  686. 

439;  Williamson  v.  Williamson,  3  Sol  &  *  Richeson  v.  Simmons,  47  Misso.  20. 
M.  716. 
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CHAPTER  XLH. 

FOB  WB0NG8  PRIOB  TO  THE  AUTHOBIZINQ  STATUTE. 

§  696.  XOsewhere.  —  Whether  a  statute  authorizing  divorce  shall 
be  construed  as  applying  to  facts  already  transpired  we  considered 
in  an  early  chapter.^ 

Here  —  the  purpose  is  to  inquire  whether  such  application  vio- 
lates our  constitutions. 

Compared  with  Legislative  Divorcee.  —  The  present  question  in- 
volves some  of  the  principles  examined  in  the  last  chapter,  not 
aU.  If  legislative  divorces  violated  the  constitutional  provisions 
against  impaiiing  the  obligation  of  contracts,^  and  against  retro- 
spective laws,^  the  conclusion  might  follow  that  those  now  in 
contemplation  do.  But,  as  we  have  seen,  on  these  grounds,  were 
there  no  other,  they  are  not  invalid.  Marriage,  as  viewed  by  the 
law  of  divorce,  is  not  a  contract,  but  a  status  in  which  the  con- 
tract creating  it  was  merged  and  is  lost.^  Nor  is  marriage  a 
vested  right,  not  to  be  taken  away  by  retrospective  laws,  as  may 
be  seen  in  the  discussions  of  the  last  chapter.^  And,  afortiori^ 
a  statute  extending  the  general  right  of  judicial  divorce  equally 
to  past  and  to  future  violations  of  matrimonial  duty  is  no  inter- 
fering, by  the  legislature,  in  what  belongs  to  the  courts,  -^  no 
exercise  of  judicial  power .^    Therefore  — 

ConBtitationaL  —  A  statute  authorizing  a  dissolution  of  the  mar- 
riage whenever  the  ^^  parties  have,  prior  to  the  passage  of  this  act, 

I  Ante,  §  dS-103.  40   Missis.  164;   Canon  v.  Canon,  40 

s  Ante,  §  665-669.  Missis.  349. 
•  Ante,  §  670-679.  •  Ante,  §  670-679. 

«  Ante,  §  d-19,  669;  Magee  v,  Tonng,         •  Ante,  §  680-686. 
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lived  separate  and  apart  for  the  peridd  of  four  years  within  thb 
State,"  yet  not  "  by  collusion,  and  with  the  intent  of  procuiing  a 
divorce,"  was  in  Mississippi  adjudged  constitutional.  *^  We  re- 
gard marriage,"  said  EUett,  J.,  ^*as  a  civil  status,  a  mektteT  publici 
JuriSy  created  by  public  law,  subject  to  the  public  will,  and  not 
to  that  of  the  parties,  who  cannot  dissolve  it  by  mutual  consent. 
It  is  more  than  a  contract,  because  it  establishes  fundamental 
domestic  relations  affecting  the  welfare  of  the  community,  and 
because  it  is  an  institution  of  the  State  founded  on  reasons  of 
public  policy."  ^     Still,  — 

§  697.  Property  Rights.  —  There  is  room  for  the  suggestion, 
that,  as  to  the  effect  which  can  be  given  to  the  divorce,  it,  like  a 
legislative  one,  can  operate  only  on  those  property  rights  which 
depend  on  the  vinculum  of  the  marriage,  not  authorizing  such  a 
collateral  decree  as  for  alimony.^  The  question  has  not  been 
much  examined  by  the  courts,  yet  it  was  held  in  Massachusetts, 
under  an  act  to  which  we  have  already  referred,^  that,  although 
the  offence  was  committed  previously  to  its  passage,  the  court 
might  still  restore  to  the  wife  her  personal  property,  which  had 
vested  in  the  husband.  The  premises,  whence  this  doctrine  was 
deduced,  consisted  of  an  inaccurate  statement  of  the  law  of  hus- 
band and  wife,  by  Sedgwick,  J.,  thus :  "  By  an  intermarriage, 
the  husband  and  wife  during  the  coverture  have,  as  a  joint  fund 
for  their  mutual  benefit,  the  property  which  previously  belonged 
to  each,  and  also  that  which  afterwards  comes  by  either;  and 
they  have  an  inchoate  title,  which  is  consummated  on  survivor- 
ship, to  certain  proportions  of  this  joint  fund."  Hence  the  de- 
duction, that  'Hhe  legislature  had  an  unquestionable  right  to 
prescribe  what  part  of  this  joint  fund  shall  go  to  each  party  in 
the  event  of  a  separation  by  divorce."*  Should  we  accept  this 
conclusion  as  just,  still  the  reasoning  which  led  thereto  is  not 
well  calculated  to  persuade.  The  like  result  was  arrived  at  in 
Kentucky,  in  a  case  not  dissimilar  in  principle.  It  was  held  that 
a  special  legislative  act,  authorizing  the  court  to  pass  upon  the 
question  of  divorcing  u  particular  couple  for  a  specified  cause, 
and  while  dissolving  the  marriage  to  make  provision  out  of  the 

1  Carson  v,  Carson,  snpra ;  see  p.  361         *  Ante,  §  693.    And  see  Curtis  «.  Ho* 
of  the  report.    And  see  Bigelow  v.  Bige-    bart,  41  Maine,  230,  232. 
low,  108  Mass.  38.  >  Ante,  §  100. 

«  West  V,  West,  2  Mass.  223,  227. 
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husband's  estate  for  the  iVlfe's  support,  was  within  the  legisla- 
tive power.  And  the  court  could  invest  her  with  a  title  to  land 
which  was  his.^     On  the  other  hand,  — 

§  698.  Authoritiee  Conflicting  —  (Contrary  Doctrine).  —  There 
are  cases  which  hold,  that  the  legislature  cannot  authorize  the 
courts  even  to  dissolve  the  vinculum  of  the  marriage,  for  a  cause 
already  transpired.  Such  a  law,  it  was  said,  is  void  as  retro- 
spective.* And  in  one  case  the  very  singular  doctrine  was  laid 
down,  that  it  is  void  as  being  an  ex  po9t  facto  law.^  Still,  the 
opinion  with  which  this  chapter  opened,  as  the  better  in  prin- 
ciple,* rests  also  upon  a  pretty  good  basis  of  judicial  authority.* 

§  699.  How  in  Tennessee.  —  On  a  question  of  the  power  of 
divorce,  expressly  authorized  by  statute,  for  adultery  committed 
before  its  enactment,  the  objection  was,  that  the  provision  con- 
flicted with  a  clause  in  the  State  constitution  forbidding  any 
*•  retrospective  law,  or  law  impairing  the  obligation  of  contracts." 
The  court  overruled  the  objection ;  observing,  by  Overton,  3.y 
among  other  things,  as  follows :  "  There  is  certainly  a  distinction 
between  an  act  which  is  malum  in  «e,  and  one  which  is  in  its  own 
nature  indifferent.  The  legislature  ought  to  be  competent  to  mod- 
ify the  means  of  suppressing  vice,  or  affording  a  more  competent 
remedy,  when  requisite.  Adultery,  by  the  law  of  nature,  is  an  of- 
fence. It  was  so  before  the  passage  of  this  act,  and  an  evil  in  any 
possible  view  of  the  subject.  The  act,  by  affording  relief  for  a 
matter  which  was  criminal  in  itself,  must  be  considered  as  so  far 
remedial,  and  not  ex  postfacto^  as  has  been  contended.  .  .  .  The 
constitution  says,  that  'no  retrospective  law,  or  law  impairing 
the  obligation  of  contracts,  shall  be  made.'  Retrospective  here 
was  inserted  from  abundant  caution.  It  was  intended  to  embrace 
rights,  and  not  modes  of  redress.  The  last,  from  the  nature  of 
things,  must  be  left  open  to  legislative  modification.  It  is  not 
possible  for  me  to  suppose  that  any  body  of  enlightened  men  ever 
intended  to  put  it  out  of  the  power  of  the  legislature  to  provide 

^  Berthelemy  v,  Johnson,  3  B.  Monr.  ^  Ante,  §  606. 

90.  *  Jones  p.  Jones,  2  Tenn.  2 ;  Berthe- 

>  Clark  r.  Clark,  10  N.  H.  380;  Jarvis  lemy  v.  Johnson,  3  B.  Monr.  90;  West  v. 
r.  Jarvis,  3  £dw.  Cli.  462 ;  Given  v.  Marr,  West,  2  Mass.  223 ;  Smith  v.  Smith,  3  S. 
27  Maine,  212,  222 ;  Sherburne  v.  Sher-  &  R.  248 ;  Bigelow  v.  Bigelow,  108  Mass. 
burne,  6  Grecnl.210 ;  Greenlaw  v.  Green-  38;  Hunt  v.  Hunt,  0  Hun,  622,  and  corn- 
law,  12  N.  H.  200.  pare  with  the  final  decision,  72  N.  T.  217. 

*  Dickinson  v.  Dickinson,  8  Murph. 
827. 
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a  remedy  for  many  past  transactions,  ^^liicli  the  immutable  prin- 
ciples of  justice  might  require ;  such  an  institution  must  suppose 
absolute  foresight  in  man,  which  we  all  know  is  not  one  of  his 
attributes.  The  wisest  government  that  ever  existed  could  not 
possibly  foresee  many  evils  which  might  require  a  remedy  con- 
sistent with  justice  and  the  law  of  our  nature.  The  legislature 
[constitution  ?] ,  as  it  appears  to  me,  meant  that  the  word  ^  retro- 
spective '  should  be  restrained,  in  its  acceptation,  to  contracts, 
but  not  marriage  contracts,  they  being  incapable,  in  their  very 
nature,  of  the  application  of  such  a  principle."  ^ 

§  700.  In  Concioflion,  —  since  marriage  is  a  status  of  the  highest 
public  interest,  its  dissolution  should,  in  reason,  be  always  com- 
petent, whenever  the  public  good  requires,  —  a  question  the 
determination  of  which  is  properly  for  the  legislature.  And  the 
constitutional  provisions,  made  to  preserve  private  interests, 
should  not  be  construed  as  having  any  relation  to  this  public  one 
of  marriage. 

1  Jones  V.  Jones,  2  Tenn.  2,  4^  &  And  see  the  reasoning  of  the  oonrt  In  Berthe* 
lemjr  v,  Johnson,  8  B.  Monr.  90. 
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CHAPTER  XLin. 

ADULTEBr.^ 

{701,702.  Introduction. 
703-707.  General  Doctrine. 
708-7ia.  Limits  of  this  Matrimonial  Qffenoa. 

§  70L  XOflawhere.  —  The  procedure  —  that  is,  the  pleading, 
practice,  and  evidence  —  in  a  divorce  suit  for  adultery  is  treated 
of  in  the  second  volume.  And  it  will  be  the  same  of  the  pro- 
cedure for  the  other  causes  of  divorce. 

Hare  —  we  are  inquiring  simply  after  what  in  distinction  from 
the  procedure  is  termed  the  law. 

§  702.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine  ;  II.  Limits  of  this  Matrimonial  Offence. 

I.    The  General  Doctrine, 

§  703.  Adultery  defined.  — Adultery,  in  divorce  law,  is  the  vol- 
untary sexual  intercourse  of  a  married  person  with  one  not  the 
husband  or  wife.^ 

In  Criminal  Law,  diatingniahed.  —  This  definition  keeps  clear  of 
some  difficulties  which  attend  a  defining  of  the  statutory  crime  of 
adultery.'  For  the  carnal  act  which  leads  to  divorce  is  of  neces- 
sity only  a  married  person's.  The  particeps  criminis  may  be  either 
married  or  single.^  In  the  time  of  slavery  it  could  be  committed 
with  a  negro  slave.^ 

§  704.    By  Man  or  Woman,  diatingniahed.  —  Some  have  deemed 

the  wife's  adultery  a  graver  offence  against  the  marriage  than  the 

1  For  the  procedure,  see  Vol.  n.  $  001         *  Bishop  Stat.  Crimes,  §  654-666. 
et  seq.  ^  See  1  Swift's  Sjstem,  102 ;  Beeye 

>  "  Adultery,  by  the  law  of  Scotland,  Dom.  Bel.  207 ;  Commonwealth  v.  Call, 

consists  in  the  carnal  connection  of  one  21  Pick.  609. 
of  the  married  parties  with  any  other         *  Mosser  v.  Mosser,  29  Ala.  81S. 
person  than  him  or  her  to  whom  he  or 
she  is  married."    1  Eras.  Dom.  Bel.  666. 
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husband's,  reasonably  requiring  a  distinction  in  the  divorce  law  ; 
since  the  latter  does  not  impose  on  the  marriage  a  spurious 
issue,  while  the  former  may.^  But  neither  the  English  practice, 
previously  to  the  creation  by  statute  of  a  judicial  jurisdiction  to 
dissolve  the  bond  of  matrimony,^  nor  the  laws  of  the  states  of  con- 
tinental Europe  generally,'  make  any  difference  ;  except  that,  in 
England,  the  course  of  Parliament  in  granting  divorce  by  special 
act  was  to  interfere  as  a  general  rule  in  favor  of  the  husband,  and 
as  a  general  rule  to  refuse  the  remedy  when  the  wife  was  appli- 
cant.^ How  the  English  law  now  is,  as  respects  this  distinction, 
we  have  already  seen.*  The  better  view  is  believed  to  be,  that, 
whether  the  husband's  adultery  is  a  graver  or  less  grave  offence 
against  the  marriage  than  the  wife's,  that  of  either  ought  to  afford 
the  other,  if  innocent,  ground  for  dissolving  the  marriage  bond. 

§  705.  Former  Judioial  Divorce  for,  in  England.  —  We  have  seen,^ 
that,  probably,  in  early  times  in  England,  all  judicial  divorces 
were  in  one  form,  known  as  separations  from  bed  and  board,  as 
well  as  by  the  shorter  term  divorce,  and  that  in  legal  effect  they 
were  dissolutions  of  the  marriage  ;  but  that  the  Church  forbade 
remarriage  in  one  class  of  cases  after  another,  till  at  length  the 
present  distinction  between  bed  and  board  and  the  marriage  bond 
became  established,  and  the  decree  was  made  to  follow  it  in  form. 
However  this  may  be,  it  is  difficult  for  one  who  consults  the  an- 
cient books  to  resist  the  conviction,  that  there  was  a  time  when 
the  effect  of  a  divorce  for  adultery,  whatever  its  terms,  was  to 
dissolve  the  marriage ;  and,  though  this  was  not  universally 
admitted  at  the  time  Godolphin  wrote,'  subsequent  investigations 
make  it  more  generally  so  in  later  years.  Still,  for  a  long  series 
of  years,  until  1858,  all  judicial  divorces  in  England,  for  causes 
arising  subsequently  to  the  marriage,  were  from  bed  and  board, 
as  the  expression  is  understood  in  modem  law.^ 

§  706.  Under  onr  Unwritten  Law.  —  According  to  principles 
already  considered,^  adultery,  having  been  ground  of  divorce  from 
bed  and  board  in  England  when  this  country  was  settled,  is  such 

1  See  Matchin  v.  Matchin,  6  Barr,  332 ;  *  Ante,  §  661  and  note. 
2  Kent  Com.  106;  Shelford  Mar.  &  Dir.  7  Godol.  Abr.  600,  501. 
886.  *  2  Burn   Ec.  Law,  603;   1   Woodd. 

>  Shelford,  supra.  Lect.  268;  Macq.  Pari.  Pract.  470,  note; 

*  Macq.  Pari.  Pract  482.  argument  in  Shaw  v.  Gould^  Law  Repb 
«  Macq.  Pari.  Pract.  474-486;  Hosack  3  H.  L.  66,  63. 

Conll.  Laws,  266  and  note.  *  Ante,  {  66  et  teq. 

*  Ante,  S  66  and  note. 
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also  by  the  common  law  of  our  States.  Yet,  as  the  remedy  in 
England  could  be  pursued  only  in  the  ecclesiastical  courts,  which 
we  have  not,  practically  there  can  be  no  divorce  with  us  until  a 
statute  has  given  the  jurisdiction  to  some  one  of  our  tribunals. 

Under  Btatatee.  —  The  divorce,  authorized  by  statutes,  for  this 
cause  is  in  most  of  our  States  from  the  bond  of  matrimony. 
Adultery,  and  no  more,  is,  in  general,  contrary  to  the  present 
English  law  when  the  wife  is  complainant,'  an  adequate  ground 
to  dissolve  the  marriage  in  favor  either  of  the  husband  or  the 
wife.^    But,  — 

§  707.  DesertiLon  and  Living  in  Adultery.  —  In  North  Carolina, 
the  statutes,  not  distinguishing  between  husband  and  wife,  allow 
a  dissolution  of  the  bond  only  '^  where  either  party  has  separated 
him  or  herself  from  the  other,  and  is  living  in  adultery  ;  '*  requir- 
ing the  concurrence  of  two  things,  first,  a  wrongful  separation ; 
secondly,  a  living  in  adultery.  If,  therefore,  under  this  statute,  a 
husband  deserts  his  wife,  or  so  conducts  as  to  justify  her  in  leaving 
him,  and  then  she  lives  in  adultery,  he  cannot  have  the  divorce.' 
Neither  is  a  single  carnal  act  sufficient,  though  flagrant ;  there  must 
be  a  living  in  adultery.*  Nor  yet  is  concealed  adultery,  committed  by 
the  husband  in  his  own  house  during  the  wife's  absence,  adequate.^ 
Under  a  similar  statute  in  Louisiana,  it  was  not  deemed  necessary 
for  the  cause  to  be  continuing  at  the  time  of  suit  brought^ 
More  of  this  appears  further  on.^  * 


II.  Limits  of  this  Matrimonial  Offence. 

§  708.  Place.  —  The  place  where  the  adultery  was  committed 
is  immaterial.®  Nor,  in  divorce  law,  is  there  any  such  doctrine 
as  in  criminal  proceedings,  that  the  offence  must  have  transpired 
in  the  county  of  the  prosecution.® 

§  709.   Criminal  Intent.  —  The  rule  of  the  criminal  law,  where- 


1  Ante,  §  65,  note;  Green  v»  Green, 
Law  Rep.  8  P.  &  M.  121. 

'  Mehle  v.  LapeyroUerie,  16  La.  An. 
4;  Tewksburj  v.  Tewksbury,  4  How. 
Missis.  109. 

s  Whitington  v,  Whitington,  2  Der. 
&  Bat  64 ;  Moss  v.  Moss,  2  Ire.  66;  Mor- 
ris V,  Morris,  76  N.  C.  108;  Tew  v.  Tew, 
80  N.  C.  816.  See  Wood  v.  Wood,  5  Ire. 
674. 


*  Long  V.  Long,  2  Hawks,  189. 

fi  Miller  v.  Miller,  78  N.  C.  102.  As  to 
the  criminal  offence  of  living  in  adultery, 
see  Bishop  Stat.  Crimes,  §  696  et  seq. 

0  Adams  v.  Hurst,  9  La.  243.  See 
Mehle  v,  LapeyroUerie,  16  La.  An.  4. 

f  Post,  §  826. 

B  Palmer  v.  Palmer,  1  Swab.  &  T.  661 
Vol.  IL  §  171. 

•  Vol.  n.  S  606.  608,  609. 
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by,  to  constitute  adultery,  the  same  as  any  other  crime,  there 
must  be  the  criminal  intent,^  prevails  equally  in  divorce  laws. 
Nothing  could  be  more  unjust  than  to  permit  a  husband  to  cast 
his  wife  away  because  of  any  misfortune  which,  without  her  will, 
might  befall  her ;  as,  for  example,  where  she  is  the  victim  of  rape, 
and  the  like.    So  that,  — 

§  710.  Volontary.  —  For  adultery  to  justify  divorce,  it  must  be 
voluntary ;  ^  as,  — 

Physical  Compulsion  —  BCistake  of  Faots.  —  Adultery  is  not  com* 
mitted  where  the  party  is  compelled  by  force  or  ravishment ; 
or  where  the  wife  has  carnal  knowledge  of  a  man  not  her  hus- 
band through  mistake,  she  believing  him  to  be  her  husband; 
or  where,  in  the  words  of  Ayliffe,  *^  the  wife  marries  another  man 
through  a  belief  that  her  former  husband  is  dead,"  and  during 
the  continuance  of  this  belief  lives  in  matrimonial  intercourse 
with  him.® 

Cohabitation  under  Voidable  Marriage.  — If,  in  the  case  last  men- 
tioned, the  statutes  make  the  second  marriage  voidable,  in  the 
full  sense  of  the  matrimonial  law,  in  distinction  from  void,  a  co- 
habitation under  it  is  not  adultery.  The  injured  party  to  the 
first  marriage  should  procure  a  ju.dicial  dissolution  of  the  sec- 
ond ;  then  it  will  be  adultery,  authorizing  divorce,  to  continue 
the  cohabitation.*     But, — 

§  711.  Under  Void  Marriage.  —  If  the  second  marriage  is  void, 
a  voluntary  cohabitation  under  it,  not  through  innocent  mistake, 
as  just  explained,  will  be  adultery,  authorizing  a  dissolution  of 
the  first.*    Thus,  — 

After  Void  Divoroe.  —  A  common  illustration  of  this  occurs 
where  one  of  the  married  parties  obtains  from  the  other  a  formal 
divorce,  which,  for  some  reason,  is  void ;  then  contracts  a  second 
marriage.  A  cohabitation  under  the  latter  is,  in  the  absence  of 
special  circumstances,  adultery ;  authorizing  a  dissolution  of  the 
first  marriage,  on  prayer  of  the  other  party .^    But,  as  to  this, 


1  See  Bishop  Stat  Crimes,  §  663-660.  false  nimor,  bona  fidt  belieTed,  of  his 

^  Ante»  §  708.  death.    Bat  it  is  unquestionably  sound. 

<  Ayl.  Parer.  226.     This  doctrine  is  And  see  1  Fras.  Dom.  Rel.  81,  657 ;  ante, 

also,  in  all  its  parts,  the  Scotch;  though  §  208;  Bishop  Stat.  Crimes,  §  668-666. 

Erskine  considers  it  hard  to  refuse  the         *  Valleau  v.  Valleau,  6  Paige,  207; 

husband  his  divorce,  and  compel  him  to  ante,  §  114. 

take  back  his  wife,  when  she  has  cohab-         *  Ante,  §  800. 

ited  with  another  man,  even  under  a         ^  Simonds  o.  Simonds,  108  Mass.  673 ; 
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there  are  distinctions,  clear  in  principle,  and  not  without  support 
from  authority.     For  example,  — 

Prootirer  of  Void  Divorce —  (Connivance}.  —  Where  an  English 
woman  procured,  in  America,  a  dissolution  of  her  English  mar- 
riage, and  the  defendant  husband  cohabited  here  under  a  second 
marriage  which  he  entered  into  ;  then  she  sought  an  English  dis- 
solution on  the  ground  that  the  American  one  was  void,  relying 
on  the  husband's  cohabitation  under  his  second  marriage  as 
adultery  ;  the  Divorce  Court  would  not  grant  her  prayer.  "  The 
petitioner,"  said  Wightman,  J.,  ^^  is  in  this  dilemma :  either  the 
American  decree  of  divorce  is  valid,  in  wljich  case  the  par- 
ties were  at  full  liberty  to  maiTy  again,  and  the  respondent 
has  not  committed  adultery  by  living  with  the  woman  he  married, 
or  the  American  decree  cannot  be  recognized  in  this  court  as 
valid.  But,  as  it  was  obtained  at  her  instance,  she  has  no  right 
to  complain  of  the  consequences  which  might  naturally  be  ex 
pected  to  follow  it.  It  might  be  said  that  she  connived  at  the 
adultery  of  her  husband."  ^    Again,  — 

Mistake  of  Fact  —  If  one  against  whom  a  formal  divorce  was 
had,  should  mistakenly  suppose  it  valid,  when  it  was  void  because 
of  some  fact  whereof  he  had  no  knowledge ;  then,  since  parties 
are  not  concluded  to  know  facts,  as  they  are  law,  cohabitation 
under  a  second  marriage  contracted  by  such  defendant  would  not 
be  adultery,  unless  continued  after  he  became  aware  of  the  facts. 
The  reason  and  authority  for  this  have  already  been  mentioned.^ 

§  712.  Insanity.  —  On  very  familiar  principles,  if  the  carnal 
act  tmnspires  while  the  party  to  it  is  insane,  the  crime  of  adultery 
is  not  committed.  Neither,  therefore,  will  this  lay  the  foundation 
for  a  divorce.^  The  Pennsylvania  court,  in  one  case,  with  con- 
siderable force  of  reasoning,  contended,  that,  since  the  danger  of 
a  spurious  issue  is  a  main  cause  of  allowing  the  divorce  for  adul- 
tery, and  since  the  husband  must  be  otherwise  aggrieved  by  the 
incontinence  of  even  an  insane  wife,  if  such  a  wife  yields  to  the 


Leith  V,  Leith,  39  N.  H.  20;  McGiffert  v, 
McGiflert,  81  Barb.  69, 18  Ind.  815,  note. 
And  see  Oram  v.  Oram,  8  Redf.  800. 

^  Palmer  v.  Palmer,  1  Swab.  &  T.  661, 
663.  And  see,  for  a  like  principle,  where 
tlie  complainant  was  the  defendant  in  the 
former  divorce  suit,  Torston  v.  Yorston,  6 
Stew.  Ch.  495. 

s  Ante.  S  710. 


«  Nichols  r.  Nichols,  81  Vt  328 ;  Wray 
V.  Wray,  19  Ala.  622;  Mims  o.  Mims,  83 
Ala.  98;  Wray  ».  Wray,  33  Ala.  187; 
Broadstreet  v,  Broadstreet,  7  Mass.  474. 
Proofii.  —  But  it  is  not  sufficient  in  evi- 
dence  simply  to  show  great  depravity 
and  abandoned  habits.  HiU  v.  Hill,  12 
C.  £.  Green,  214. 
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adulterous  act  under  circumstances  to  render  its  repetition  pro- 
bable, the  marriage  may  be  dissolved.^  But  this  doctrine  has 
found  no  support  elsewhere.^  The  husband  would  be  justified  in 
the  more  merciful  course  of  restraining  her. 

§  713.  Religious  OpinionB  favoring.  —  It  is  no  defence  to  adultery 
relied  on  for  divorce,  that  the  party  proceeded  against  entertains 
religious  opinions  favoring  adultery,  concubinage,  or  polygamy. 
Lord  Stowell,  in  a  suit  between  Jews,  said:  "  It  has  been  suggested 
that  the  Jewish  religious  regulations  allow  concubines.  By  the 
Mosaic  law,  as  at  present  received,  is  there  any  such  privilege  ? 
If  there  be  any  such  among  the  Jews  themselves,  it  would  be  a 
great  question  how  it  could  be  attended  to  in  a  Christian  court, 
to  which  they  have  resorted ;  and,  if  it  could  be  noticed,  it  ought 
to  have  been  specially  pleaded ;  but  I  think  it  could  not."  * 
There  is  probably  no  suit,  of  any  sort,  wherein  one  can  rely  on  his 
peculiar  religious  beliefs  in  excuse  for  violating  law.* 

1  Matchin  r.  Matchin,  6  Barr,  332, 10         <  D'Aguilar  r.  D'Aguilar,  1  Hag.  Eg. 

Law  Reporter,  2«6.  773,  785,  3  Eng.  Be.  829,  836. 

s  See  Wray  v,  Wray,  and  Nichols  v,         «  And  see  1  Bishop  Crim.  Law,  {  849; 

Nichols,  supra.  Sli. 
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CHAPTER  XLIV. 

CEIJELTY.^ 

I  714|  716.  Introduction. 

716-721.  General  Doctrine  of  Cmelty. 

721  a-753.  Particular  and  Subordinate  Doctrines. 

764-760.  Relative  Rights  and  Duties  of  Husband  and  THfo. 

761-768.  Cruelty  by  the  Wife  to  the  Husband. 

764-768.  Effect  of  111  Conduct  in  the  Complaining  Party. 
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§  714.  Subject  and  Authorities.  — The  subject  of  this  chapter  is 
complicated,  quite  in  contrast  to  that  of  the  last.  And  the  decisions 
upon  it  are  not  always  plain  and  helpful.  While  the  law  of  the 
topic  was  forming,  courts  sat  in  divorce  causes  without  a  jury,  and 
their  published  opinions  consist  of  conclusions  of  law  and  fact, 
so  blended  as  not  to  leave  it  always  apparent  what  is  of  the  one 
and  what  of  the  other.^  In  adultery,  the  nature  of  the  subject 
made  the  distinction  plain,  and  so  no  obscurities  would  arise  from 
this  method  of  procedure.  But,  in  cruelty,  law  and  fact  almost 
necessarily  blend. 

§  715.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine  of  Cruelty ;  II.  Particular  and  Subordinate  Doc- 
trines; III.  The  Relative  Rights  and  Duties  of  Husband  and 
Wife ;  IV.  Cruelty  by  the  Wife  to  the  Husband ;  V.  The  Effect 
of  111  Conduct  in  the  Complaining  Party ;  VI.  The  Distinction 
between  the  I^aw  and  the  Evidence. 

I.    The  General  Doctrine. 

§  716.  Cause  of  Divorce  and  why.  — The  law  does  not  protect 
the  rights  of  the  married  parties  in  each  other's  affections ;  be- 
cause, in  the  nature  of  things,  it  cannot.  Therefore  alienation 
of  feeling  is  no  ground  of  divorce.^    But  it  can  give  physical 

^  For  the  procedure,  see  Vol.  IL  §  648         <  And  see  ante,  §  63. 
el  aeq.  *  Bralnard  v.  Brainard,  Bra/t.  66. 
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security.  Incidentally  it  does  this  by  making  physical  violence, 
whether  committed  in  or  out  of  wedlock,  a  crime  ;  and  by  com- 
pelling a  dangerous  person  to  find,  in  certain  circumstances, 
sureties  for  the  peace.  But  in  so  close  a  relationship  as  marriage, 
these  remedies  are  wholly  inadequate.  Hence  the  divorce  for 
cruelty.^ 

Bed  and  Board  —  Marriage  Bond.  —  Alike  under  the  ancient  and 
modern  law  of  England,  the  divorce  for  cruelty  is  from  bed  and 
board ;  ^  termed,  in  the  late  divorce  statutes,  a  judicial  separa- 
tion.^ In  some  of  our  States,  it  is  the  same;  in  others,  it  is 
from  the  marriage  bond. 

§  717.  Defining  Cruelty.  —  Cruelty,  as  a  matrimonial  offence, 
probably  pervades  all  systems  of  laws,  in  all  countries.  In  the 
civil  law,  and  sometimes  in  the  ecclesiastical,  it  was  called 
scevitia,^  We  occasionally  meet  with  this  term  in  our  own  books. 
But  widely  known  as  it  is,  and  much  as  it  has  been  discussed, 
the  courts  have  been  cautious  about  giving  it  an  affirmative  defi- 
nition. Lord  Stowell,^  Sir  John  NichoU,®  and  Dr.  Lushington^ 
severally  declined  to  do  so  ;  considering  it  more  safe  not  to  travel 
much  beyond  negative  descriptions.  Some  of  our  own  judges 
have  been  of  the  same  mind.  To  the  present  writer  it  seemed, 
that,  though  the  defining  is  more  difficult  than  of  some  other 
things,  it  is  not  impossible.  In  the  several  editions  of  this  work, 
there  have  been  some  variations  in  the  mere  words,  made  with 
the  view  to  render  the  definitfbn  more  exact,  but  in  substance  it 
has  been  the  same,  and  it  has  been  generally  approved  by  the 
courts.     It  is, — 

Defined.  —  Cruelty  is  such  conduct  in  one  of  the  married 
parties  as,  to  the  reasonable  apprehension  of  the  other  or  in  fact, 
renders  cohabitation  physically  unsafe,  to  a  degree  justifying 
a  withdrawal  therefrom.®    As  a  — 


1  Evans  u.  Erans,  1  Hag.  Con.  86,  37, 
4  Eng.  £c.  310,  311. 

2  Barn  £c.  Law,  Marriage,  XL 
<  Ante,  §  65,  note. 

«  Holden  v.  Holden,  1  Hag.  Con.  463» 
4  Eng.  Ec.  452. 

^  Evane  v.  Evans,  1  Hag.  Con.  85,  4 
Eng.  Ec  310,  311.  In  another  case,  how- 
ever, this  eminent  judge  observed:  "  The 
definition  of  legal  crueltj  is  that  which 
may  endanger  the  life  or  health  of  the 
party.     It  generally  proceeds  from  the 
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wife  as  the  weaker  person;  but  it  may 
come  from  the  man,  and  has  so  done  in 
several  cases;  but  generally  the  wife 
complains  of  what  is  dangerous  to  her, 
on  the  showing  of  which  the  court  re- 
leases her  from  cohabitation."  Waring 
V.  Waring,  2  Phillim.  132, 1  Eng.  Ec  210, 
211 ;  8.  G.  2  Hag.  Con.  153. 

^  Westmeath  v.  Westmeath,  2  Hag; 
Ec.  Supp.  1,  4  Eng.  Ec.  238,  270. 

7  Neeld  v.  Keeld,  4  Hag.  Ec.  263. 

'  Close  V.  Close,  0  C.  £.  Greene,  338^ 
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General  Description.  —  Not  as  satisfying  the  requirements  of 
definition,  where  the  full  outlines  must  be  given,  but  as  a  sort  of 
general  description,  adapted  to  the  facts  of  the  larger  class 
of  cases,  and  sometimes  inaccurately  spoken  of  by  judges  as 
definition,  cruelty  is  either  actual  violence,  endangering  life, 
limb,  or  health,  or  conduct  creating  a  reasonable  apprehension 
of  such  violence.^  But  there  are  forms  of  physical  injury  in- 
volving no  violence  ;  and,  we  shall  see,  any  one  of  these,  act- 
ual or  apprehended,  is  equally  legal   cruelty .^    Moreover,  the 

10  C.  E.  Green,  626;  Latham  v,  Latham,  Grant,  Pa.  880;  Everton  v.  Eyertcm,  6 
80  Grat.  307;  Kennedy  v.  Kennedy,  73  Jones,  N.  C.  202 ;  Wand  v.  Wand,  14  Cal. 
N.  T.  369 ;  Gibbs  v,  Gibbs,  18  Kan.  419 ;  612 ;  Cole  v.  Cole,  23  Iowa,  433 ;  Hughes 
Eyans  v.  Eyans,  1  Hag.  Con.  36,  4  Eng.  v.  Hughes,  44  Ala.  698 ;  Powelson  v.  Pow* 
Ec.  310,  312.  In  Lockwood  v.  Lockwood,  elson,  22  Cal.  368, 360;  Dayies  v.  Dayles, 
2  Curt  Ec.  281,  7  Eng.  Ec.  114,  116,  Dr.  66  Barb.  130,  37  How.  Pr.  46.  In  a 
Lushington  considered  the  substance  of  Georgia  case,  Warner,  C.  J.,  said :  "  Le- 
the doctrine  laid  down  in  Eyans  v.  Eyans  gal  cruelty  may  be  defined  to  be  such 
to  be,  that "  there  must  be  either  actual  conduct  on  the  part  of  the  husband  as 
yiolence  committed,  attended  with  danger  will  endanger  the  life,  limb,  or  health  of 
to  life,  limb,  or  health,  or  there  must  be  the  wife,  or  create  a  reasonable  appre- 
a  reasonable  apprehension  of  such  yio-  hension  of  bodily  hurt  What  must  be 
lence."  In  Tomkins  r.  Tomkins,  1  the  extent  of  the  injury,  or  what  i>artic- 
8wab.  &  T.  168,  172,  Cresswell,  J.,  said  ular  acts  will  create  a  reasonable  appre- 
to  the  jury :  "  It  will  be  for  yon,  on  a  hension  of  personal  injury,  will  depend 
consideration  of  the  eyidence  you  haye  upon  the  circumstances  of  each  case." 
heard,  to  detennine  whether  the  husband  Odom  v.  Odom,  36  Ga.  286,  317. 
has  so  treated  his  wife  and  so  manifested  ^  lb. ;  Kennedy  i;.  Kennedy,  73  N.  T. 
his  feelings  towards  her,  as  to  haye  in-  369 ;  Latham  v.  Latham,  30  Grat  307 ; 
flicted  bodily  injury,  to  haye  caused  rea-  Ford  v.  Ford,  104  Mass.  198 ;  Black  v, 
sonable  apprehension  of  bodily  suffering.  Black,  3  Stew.  Ch.  216;  Close  v.  Close, 
or  to  haye  injured  health."  See  also,  in  10  C.  E.  Green,  626;  Gibbs  v,  Gibbs,  18 
support  of  the  definition  giyen  in  the  Kan.  419;  Henderson  v,  Henderson,  88 
text,  Harris  v.  Harris,  2  Phillim.  Ill,  1  Bl.  248. 

Eng.  Ec.  204 ;  BramweU  v.  Bramwell,  3         '  In  the  Scotch  case  of  Graham  v. 

Hag.  Ec.  618,  6  Eng.  Ec.  232,  241,  242 ;  Graham,  6  Scotch  Sess.  Cas.  4th  ser. 

Westmeath  v.  Westmeath,  2  Hag.  Ec.  1093, 1096,  the  Lord  President  said:  "I 

Supp.  1, 4  Eng.  Ec.  238 ;  Barlee  v.  Bar-  know  no  better  exposition  of  the  law  on 

lee,  1  Add.  Ec.  301,  306 ;  Perry  v.  Perry,  this  subject  than  that  giyen  by  Lord 

2  Paige,  601 ;   Whispell  v.  Whispell,  4  Brougham  in  the  case  of  Paterson  v.  Rus- 

Barb.  217 ;  Kenrick  v,  Kenrick,  4  Hag.  sell,  7  Bell  Ap.  Cas.  337,  863,  and  I  take 

Ec.  114,  129;  Dysart  v,  Dysart,  1  Rob.  that  as  the  best  we  haye.    He  says, — 

Ec.  470,  633,  646;   Curtis  v,  Curtis,  1  'Personal  yiolence,  as  assault  upon  the 

Swab.  &  T.  192 ;  Butler  v.  Butler,  1  Par-  woman,  threats  of  yiolence  which  induce 

sons,  329 ;  Harratt  v.  Harratt,  7  N.  H.  the  fear  of  immediate  danger  to  her  per- 

196;  D'Aguilar  v,  D'Aguilar,  1  Hag.  Ec.  son,  maltreatment  of  her  person  so  as  to 

773,  3  Eng.  Ec.  329,  336;  Kenley  v.  Ken-  injure  her  health  — these  «re,  both  by 

ley,  2  How.  Missis.  761 ;  Smallwood  v,  the  law  of  Scotland  and  England,  a  sufil- 

Small  wood,  2  Swab.  &  T.  397, 402;  Smed-  cient  ground  for  diyorce  a  menta  et  thoro. 

ley  V.  Smedley,  30  Ala.  714 ;  Sharman  v.  Furthermore,  any  conduct  towards  the 

Sharman,  18  Texas,  621,  626 ;  Mahone  v.  wife  which  leads  to  any  in juiy  either 

Mahone,  19  Cal.  626 ;  Morris  v.  Morris,  creating  danger  to  her  life  or  danger  to 

14   Cal.   76;   Richards   v.   Richards,   1  her  health,  that  too  must  be  taken  as 
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real  or  apprehended  harm  to  the  person  must  be  adequately 
serious.* 

regarded  by  the  law  of  Scotland  and  bj  even  occasional  sallies  of  passion,  if  they 
the  law  of  England  a  sufficient  ground  do  not  threaten  bodily  harm,  do  not 
for  divorce.*"  amount  to  legal  cruelty;  they  are  high 
'  Iiord  StoweU'8  Exposition.  —  The  moral  offences  in  the  marriage  state  un- 
above-cited  case  of  Evans  v.  Evans,  de-  doubtedly,  not  innocent  surely  in  any 
cided  by  Lord  Stowell  in  1790,  is  one  of  state  of  life,  but  still  they  are  not  that 
the  master-productions  of  his  luminous  cruelty  against  which  the  law  can  re- 
intcllect.  It  has  been  regarded  ever  since  lieve.  Under  such  misconduct  of  either 
as  the  leading  autliority  on  this  subject,  of  the  parties,  for  it  may  exist  on  one 
and  has  been  approvingly  commented  side  as  well  as  on  the  other,  the  suffering 
upon  in  almost  every  subsequent  deci-  party  must  bear  in  some  degree  the  con> 
sion,  English  or  American.  The  follow-  sequences  of  an  Injudicious  connection ; 
ing  most  material  passage  has,  in  this  must  subdue  by  decent  resistance  or  by 
way,  gained  almost  the  weight  of  a  prudent  conciliation ;  and,  if  this  cannot 
statute ;  and,  though  the  leading  princi-  be  done,  both  must  suffer  in  silence, 
pies  it  enforces  will  be  found  interspersed  And  if  it  be  complained,  that  by  this 
through  the  text  of  this  chapter,  it  may  inactivity  of  the  courts  much  injustioe 
be  profitably  read  here:  **  What  is  entelty  f  may  be  suffered,  and  much  misery  pro- 
In  the  present  case  it  is  hardly  necessary  duced,  the  answer  is,  that  courts  of  jus- 
f or  me  to  define  it ;  because  the  facts  tice  do  not  pretend  to  furnish  cures  for 
here  complained  of  are  such  as  fall  within  all  the  miseries  of  human  life.  They 
the  most  restricted  definition  of  cruelty ;  redress  or  punish  gross  violations  of 
they  affect  not  only  the  comfort,  but  they  duty,  but  they  go  no  further ;  they  can- 
affect  the  health,  and  even  the  life  of  the  not  make  men  virtuous ;  and,  as  the 
party.  I  shall,  therefore,  decline  the  happiness  of  the  world  depends  upon  its 
task  of  laying  down  a  direct  definition,  virtue,  there  may  be  much  unhappiness 
This,  however,  must  be  understood,  that  in  it  which  human  laws  cannot  under- 
it  is  the  duty  of  courts,  and  consequently  take  to  remove.  Still  less  is  it  cruelty, 
the  inclination  of  courts,  to  keep  the  rule  where  it  wounds  not  the  natural  feelings, 
extremely  strict.  The  causes  must  be  but  the  acquired  feelings,  arising  from 
grave  and  weighty,  and  such  as  show  an  particular  rank  and  situation  ;  for  the 
absolute  impossibility  that  the  duties  of  court  has  no  scale  of  sensibilities  by 
the  married  life  can  be  discharged.  In  a  which  it  can  gauge  the  quantum  of  in- 
state of  personal  danger  no  duties  can  be  jury  done  and  felt,  and  therefore,  though 
discharged ;  for  the  duty  of  self-preserva-  the  court  will  not  absolutely  exclude 
tion  must  take  place  before  the  duties  considerations  of  that  sort,  where  they 
of  marriage,  which  are  secondary  both  are  stated  merely  as  matter  of  aggrava- 
in  commencement  and  in  obligation ;  but  tion,  yet  they  cannot  constitute  cruelty 
what  falls  short  of  this  is  with  great  cau-  where  it  would  not  otherwise  have  ex- 
tion  to  be  admitted.  The  rule  of  per  isted.  Of  course  the  denial  of  little 
gitod  consortium  amittitur  is  but  an  inade-  indulgences  and  particular  accommoda- 
quate  test ;  for  it  still  remains  to  be  tions,  which  the  delicacy  of  the  world  is 
inquired,  what  conduct  ought  to  produce  apt  to  number  among  its  necessaries,  is 
that  effect,  whether  the  consortium  is  rea-  not  cruelty.  It  may,  to  be  sure,  be  a 
sonably  lost,  and  whether  the  party  quit-  harsh  thing  to  refuse  the  use  of  a  car- 
ting has  not  too  hastily  abandoned  the  riagc,  or  the  use  of  a  servant ;  it  may  in 
consortium.  What  merely  wounds  the  many  cases  be  extremely  unhandsome, 
mental  feelings  is  in  few  cases  to  be  extremely  disgraceful  to  the  character  of 
admitted,  where  not  accompanied  with  the  husband  ;  but  the  ecclesiastical  court 
bodily  injury,  either  actual  or  menaced,  does  not  look  to  such  matters;  the  great 
Mere  austerity  of  temper,  petulance  of  ends  of  marriage  may  very  well  be  car- 
manners,  rudeness  of  language,  a  want  ried  on  without  them ;  and,  if  people  will 
of  civil  attention  and   accommodation,  quarrel  about  such  matters,  and  wliich 
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§  718.  Effect  of  our  Btatate^  —  We  have  seen,  that,  in  this 
country,  where  there  were  never  ecclesiastical  courts,  all  juris- 
diction for  divorce  is  created  by  express  statutes.^  A  statute  of 
this  sort  ought  to  be,  and  commonly  is,  construed  in  harmony 
with  the  unwritten  law.^  Within  this  principle,  most  of  our 
statutes  creating  a  jurisdiction  to  give  divorce  for  cruelty  are 
interpreted  to  mean,  simply  and  only,  the  cruelty  which  was 
ground  of  divorce  from  bed  and  board  in  England  when  our 
country  was  settled    Such  are  the  expressions  ^^  extreme  cru- 


tliey  may  do  in  many  cases  with  a  gre&t  resistance,  by  calling  in  the  succors  of 
deal  of  acrimony,  and  sometimes  jrrith  religion  and  the  consolation  of  friends ; 
much  reason,  they  yet  must  decide  such  but  the  aid  of  courts  is  not  to  be  resorted 
matters  as  well  as  they  can  in  their  own  to  in  such  cases  with  any  effect."  Evans 
domestic  forum.  These  are  the  negatiye  v.  Evans,  1  Hag.  Con.  85,  4  Eng.  Ec.  310, 
descriptions  of  cruelty;  they  show  only  311.  Petty  Vexations.  —  This  passage 
what  is  not  cruelty,  and  are  yet  perhaps  is  believed  to  be  not  quite  accurate  and 
the  safest  definitions  which  can  be  given,  distinct  as  to  tliese.  While  no  mere  vex- 
under  the  infinite  variety  of  possible  ationSf  whether  petty  or  great,  are  suffl- 
cases  that  may  come  before  the  court,  cient  in  cruelty ;  still,  on  the  other  hand, 
But  if  it  were  at  all  necessary  to  lay  a  man  whose  wife  is  of  "  diseased  sensi- 
down  an  affirmative  rule,  I  take  it  that  bilities'Ms  not  justified  in  treating  her  aa 
the  rule  cited  by  Dr.  Bever  from  Clarke,  lawfully  he  might  were  her  sensibilities 
and  the  other  books  of  practice,  is  a  good  not  diseased.  In  marriage,  the  parties 
general  outline  of  the  canon  law,  the  law  should  consider  each  other's  natures,  and 
of  this  country,  upon  this  subject.  In  especially  their  diseases,  whether  of  body 
the  older  cases  of  this  sort,  which  I  have  or  mind.  A  man  cannot  justly  require 
had  an  opportunity  of  looking  into,  I  of  a  sick  wife  the  same  work  he  might  if 
have  observed  that  the  danger  of  life,  she  were  welL  And  this  rule  applies  to 
limb,  or  health  is  usually  inserted  as  the  every  thing  else  of  the  sort.  A  woman 
ground  upon  which  the  court  has  pro-  of  exquisite  nerves,  whether  diseased  or 
ceeded  to  a  separation.  This  doctrine  not,  is  as  much  to  be  protected  as  one  of 
has  been  repeatedly  applied  by  the  court  iron.  A  husband  has  no  more  right  to 
in  the  cases  that  have  been  cited.  The  endanger  the  physical  nature  of  the  for- 
court  has  never  been  driven  off  this  mer  than  of  the  latter.  Every  act  of 
ground.  It  has  been  always  jealous  of  cruelty  is  properly  to  be  estimated  by  its 
the  inconvenience  of  departing  from  it,  effect  on  the  particular  person ;  and  this 
and  I  have  heard  no  one  case  cited,  in  depends  as  much  on  the  special,  personal 
which  the  court  has  granted  a  divorce  qualities,  as  on  the  act  itself.  Whatever 
without  proof  given  of  a  rtasonahle  appre"  is  done  injurious  to  the  health  is,  we 
hensfon  of  bodily  hurt.  I  say  an  apprehm-  shall  see  in  the  course  of  this  chapter, 
siony  because  assuredly  the  court  is  not  legal  cruelty.  Surely,  if  a  man  impairs 
to  wait  till  the  hurt  is  actually  done;  but  his  wife's  health,  it  can  be  no  excuse  for 
tlie  apprehension  mus^t  be  recuonable ;  it  him  that  there  are  other  women  so  consti- 
must  not  be  an  apprehension  arising  tuted  as  to  thrive  under  the  like  treat- 
merely  from  an  exquisite  and  diseased  ment.  He  chose  to  marry  the  one  he 
sensibility  of  the  mind.  Petty  vexations  did,  not  the  other  one ;  and  he  should  bear 
applied  to  such  a  constitution  of  mind  the  special  burden  voluntarily  placed  oa 
may  certainly  in  time  wear  out  the  anl-  his  own  shoulders, 
mal  machuie,  but  still  they  are  not  cases  '  Ante,  §  71. 
of  legal  relief ;  people  must  relieve  them-  >  Ante,  §  89-00  a,  96,  96, 108. 
Helves  as  weU  as  they  can  by  prudent 
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elty;"^  "extreme  cruelty,  whether  practised  by  personal  vio- 
lence or  by  any  other  means  ; "  ^  "  when  the  treatment  of  the  wife 
by  the  husband  has  been  cruel  and  inhuman,  whether  practised 
by  using  personal  violence  or  by  any  other  means,  ...  or  when 
his  conduct  toward  her  is  such  as  may  render  it  unsafe  and  im- 
proper for  her  to  live  with  him ;  "  '  "  cruel,  barbarous,  and  inhu- 
man treatment;"^  ^^ cruel  and  inhuman  treatment,"  and  such 
conduct  by  a  husband  toward  his  wife  as  renders  it  ^^  unsafe  and 
improper  for  her  to  cohabit  with  him  ;  *'  ^  "  intolerable  cruelty ; "  • 
"cruelty  of  treatment."^  Substantially,  but  nat  exactly,  the 
same  in  meaning  is  the  phrase  "  extreme  and  repeated  ®  cruelty."  • 
So  also  the  words,  "  when  the  husband  shall  have,  by  cruel  and 
barbarous  treatment,  endangered  his  wife^s  life,  or  offered  such 
indignities  to  her  person  as  to  render  her  condition  intolerable 
and  life  burdensome,  and  thereby  forced  her  to  withdraw  from 
his  house  and  family,"  appear  to  create  some  departure  from  the 
unwritten  law,  though  in  the  main  their  interpretation  follows 
its  established  principles.^^  On  the  other  hand,  the  statutes  of 
Texas,  Louisiana,  Arkansas,  and  perhaps  some  other  States, 
are  in  more  comprehensive  terms,  and  are  held  to  authorize  a 
divorce  for  a  degree  of  ill  treatment  insufficient  in  the  ecclesias- 
tical law.*^ 

§  719.  Beoarlty  for  Fature.  —  The  principle  on  which  the  courts 
interfere  by  divorce  in  these  cases  is,  not  so  much  to  punish  a 

1  Warren  v.  Warren,  8  Mass.  S21;  Tajman,  2  Md.  Ch.  898 ;  Bowie  9.  Bowie, 

Morris  V,  Morris,  14  Cal.  76;  English  v,  3  Md.  Ch.  51. 

English,  12  C.  E.  Green,  679.    But  see  '  Post,  §  745  a. 

Lyster  v.  Lyster,  111  Mass.  827,  829.  *  Harman  v,  Harman,  16  III.  85;  Hen- 

s  Briggs  V.  Briggs,  20  Mich.  84.  derson  v.  Henderson,  88  111.  248.     The 

*  Freeman  v.  Freeman,  81  Wis.  285,  cruelty  need  not,  under  the  Illinois  stai- 
eriticising  Johnson  v.  Johnson,  4  Wis.  ute,  have  continued  two  years,  though 
185.    And  see  Pillar  v.  Pillar,  22  Wis.  658.  the  words  are,  —  "  and  for  extreme  and 

*  Moyler  v.  Moyler,  11  Ala.  620 ;  Small  repeated  cruelty,  or  habitual  drunkenness 
V.  Small,  57  Ind.  568 ;  Finley  v.  Finley,  9  for  the  space  of  two  years."  Harman  n. 
Dana,  52.  This,  in  Kentucky,  is  ground  Harman,  supra.  See  also,  concerning  the 
of  divorce  from  bed  and  board ;  a  wife  Illinois  statute,  Vignos  v.  Vignos,  15  111. 
may  have  the  marriage  bond  dissolved  186 ;  Embree  v,  Embree,  53  111.  894. 
when  her  husband's  "  treatment  to  her  is  ^^  Butler  v.  Butler,  1  Parsons,  829; 
so  cruel  and  barbarous  and  inhuman  as  post,  §  722,  note,  745,  826.  And  see  Esh- 
aetucUly  to  endanger  her  life."  Thornberry  bach  v.  Eshbach,  11  Harris,  Pa.  848; 
V.  Thornberry,  2  J.  J.  Mar.  822.             ^  Miles  o.  Miles,  26  Smitli,  Pa.  857 ;  Sow- 

A  Mason  v.  Mason,  1  Edw.  Ch.  278;  ers's  Appeal,  8  Norris,  Pa.  178;  Gordon 

Kennedy  r.  Kennedy,  78  N.  Y.  869.  v,  Gordon,  12  Wright,  Pa.  226 ;  Taylor 

*  Shaw  9.  Sliaw,  17  Conn.  189.  v.  Taylor,  76  N.  C.  483 ;  Miller  p.  MlUer, 
7  Coles  P.  Coles,  2  Md.  Ch.  841 ;  Dalger  78  N.  C.  102. 

w.  Daiger,  2  Md.  Ch.  885;   Tayman  v.        ^^  Post,  §  724. 
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wrong  done,  or  compel  compensation  for  it  in  damages,  as  to  fur- 
nish  protection  and  adjust  property  rights  for  the  future ;   in 
other  words,  to  prevent  an  apprehended  harm.     The  proceeding 
is,  in  effect,  quia  timet.     It  is  for  safety  in  the  future,  not  retribu 
tion  for  the  past.*     Hence,  — 

Future  Oood  Condnot  promised  —  Future  Probabilities  —  (Suit  for 
mere  Alimony).  — It  is  laid  down  in  the  old  books,  that,  in  the 
words  of  Godolphin,  if,  after  the  wife  has  blamelessly  fled  from 
the  husband  by  reason  of  his  cruelty,  he  ^^  shall  offer  sufficient 
security  or  caution  for  his  future  good  behavior  to  her,  and  her 
safety  and  peace  with  him,  and  the  cruelty  or  ill  usage  not  such 
but  that  by  such  caution  the  wife's  peace  and  safety  may  be 
undoubtedly  secured ;  and  she,  notwithstanding,  refuse  to  return, 
—  in  such  case  the  law  will  not  compel  him  to  allow  her  ali- 
mony." ^  In  the  suit  for  mere  alimony,  as  distinguished  from 
that  for  divorce  from  bed  and  board,^  something  like  this  has 
been  practised  in  some  of  those  of  our  States  wherein  this  form 
of  remedy  is  permitted.  If  the  court  is  satisfied  that  an  offer  of 
future  good  conduct,  made  by  the  husband  to  the  injured  wife,  is 
in  good  faith,  and  he  will  fulfil  it,  she,  on  refusing  reconciliation, 
will  not  be  allowed  alimony.*  Even  after  it  has  been  decreed 
her,  it  will  be  discontinued,  if  he  thus  in  good  faith  offers  to 
receive  her  back  to  cohabitation  and  treat  her  kindly  for  the 
future.^  But  where  the  court  is  not  satisfied  both  of  the  sincer- 
ity of  the  husband's  promise  and  of  its  probable  fulfilment,  it  will 
not  avail  him.^  In  a  divorce  suit,  it  has  been  held  that  the  hus- 
band cannot  aid  his  defence  by  serving  a  notice  on  his  wife  to 
return.^  Nor  have  we  any  modern  precedeuts  for  discontinuing 
a  suit  of  this  sort  against  the  husband,  on  his  producing,  during 


I  Harris  o.Harri8, 2  Phillim.lll.lEng. 
Ec204;  Bmmwell  v.BramweU,  8  Hag.  Ec. 
618, 6  Eng.  Ec.  232, 241, 242 ;  Lockridge  v. 
Lockridge,  8  Dana,  28 ;  Rbame  v.  Rhame, 

I  McCord  Ch.  197 ;  Dysart  t;.  Dysart,  1 
Rob.  Ec.  108,  139,  470,  640;  Neeld  v, 
Neeld,  4  Hag.  Ec.  268, 268, 270 ;  Stephens 
V.  Totty,  Cro.  Eliz.  908;  Headen  v. 
Headen,  15  La.  61;  Moyler  v.  Moyler, 

II  Ala.  620 ;  Harratt  v.  Harratt,  7  N.  H. 
196;  D'Agoilar  v.  D'Aguilar,  1  Hag.  Ec. 
773,  3  Eng.  Ec.  329 ;  Lockwood  v.  Lock- 
wood,  2  Curt.  Ec.  281,  7  Eng.  Ec.  114 ; 
Morris  V.  Morris,  14  Cal.  76;  Wand  v. 
Wand,  14  Cal.  612,  616. 

▼OL.  I.  34 


s  Godol.  Abr.  509 ;  Ayl.  Parer.  69. 

•  Vol.  IL  §  860  et  seq. 

<  Almond  v.  Almond,  4  Rand.  662. 

•  Kenley  v.  Kenley,  2  How.  Missis.  751. 

•  Threewits  v.  Tiireewits,  4  Des.  660; 
Taylor  ».  Taylor,  4  Des.  167.  And  see 
JeUnean  v.  Jelineau,  2  Des.  46.  See  also, 
on  these  questions,  Kinsey  v.  Kinsey, 
infra ;  Thompson  v.  Thompson,  1  Yeates, 
78,  2  Dall.  128 ;  Head  v.  Head,  8  Atk. 
296 ;  Hansley  v.  Hansley,  10  Ire.  606. 

7  Graecen  v.  Graecen,  1  Green  Ch.  469. 
And  see  O'Neill  v.  O'NeUl,  3  Stew.  Ch. 
119. 
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its  pendency,  security  for  his  future  good  behavior.^  And  it  has 
been  distinctly  laid  down,  that  a  mere  oflfer  of  amendment  by  him 
will  not  necessarily  relieve  him  fiom  the  consequences  of  his  past 
cruelty .2  In  Scotland,  by  the  old  law,  which  followed  tjie  canon 
law,  it  was  a  relevant  defence  in  this  suit  to  oflfer  caution  for 
future  good  conduct,  and  this  remedy  was  sometimes  ordered  by 
the  court ;  yet  the  practice  appears  to  have  fallen  into  disuse.' 
But  however  the  form  has  departed,  the  spirit  of  the  old  law 
remains  to  the  extent,  that  the  probable  conduct  of  the  accused 
party,  should  the  cohabitation  be  resumed,  will  be  taken  into 
the  account  by  the  court  as  among  the  chief  elements  of  its 
decision.* 

§  720.  Danger  simply  feared  —  (^Vhy  this  Divorce).  —  This 
divorce  is  founded  in  nature.^  One  in  fear  of  bodily  harm  from 
the  other  cannot  discharge  matrimonial  duties  well.  If  there  is 
danger  in  fact,  cohabitation  should  not  be  required.  If  in  fact 
there  is  no  danger,  but  the  accused  party  has  by  ill  conduct 
wrought  an  actual  fear,  which  he  cannot  or  will  not  remove,  there 
is  equal  ground  for  this  remedy ;  for  cohabitation,  attended  by  a 
due  discharge  of  matrimonial  duties,  is  equally  impossible.^  Still 
what  is  required  may  be  tolerably  done  in  great  disquietude; 
humanity  does  not  dwell  on  earth  in  a  condition  of  perfection ; 
therefore,  in  the  language  of  Lord  Stowell,  the  causes  justifying 


^  Yet  in  one  case  it  was  obseryed: 
"  Even  after  a  decree  for  a  divorce  from 
bed  and  board  for  a  limited  time,  and  for 
alimony,  alimony  will  be  suspended  on 
the  agreement  of  the  husband  to  take 
the  wife  home,  and  treat  her  properly." 
Begbie  i;.  Begbie,  8  Halst.  Ch.  08,  99. 
And  a  practice  like  this  appears  to  be 
within  the  discretion  of  the  court  in 
Pennsylvania.  Breinig  v.  Breinig,  2  Ca- 
sey, Pa.  161. 

*  Kinsey  v.  Kinsey,  1  Yeates,  78.  And 
see  the  last  note. 

»  1  Fras.  Dom.  Rel.  463. 

«  English  v.  English,  12  G.  E.  Oreen, 
579  (reversing  English  v,  English,  12  C. 
E.  Green,  71);  Black  v.  Black,  8  Stew. 
Ch.  215 ;  Johns  v.  Johns,  57  Missis.  580 ; 
Graham  v.  Graham,  5  Scotch  Sess.  Cas. 
4th  ser.  1093;  O'Neill  v.  O'Neill,  8  Stew. 
Ch.  119;  Coursey  v.  Coursey,  60  Bl.  186. 
And  see  Latham  v.  Latham,  30  Grat.  807 ; 
Henderson  v.  Henderson,  88  BL  248.    In 

580 


O^eiU  V.  O'Neill,  supra,  the  testimony  of 
the  defendant  husband  regarding  his  own 
conduct  was  untrue.  "  His  counsel  urged 
upon  the  hearing,"  said  Runyon,  Ch., 
"that  the  defendant  was  desirous  that 
his  wife  should  continue  to  live  with 
him ;  that  he  expresses  affection  for  her, 
and  promises  that,  if  the  divorce  be 
denied,  he  will  for  the  future  treat  her 
with  kindness,  and  he  urges  that,  there- 
fore, on  the  authority  of  the  court  of 
appeals  in  English  v.  English,  12  C.  E. 
Green,  579,  the  divorce  should  be  denied. 
But  the  action  of  the  court  in  that  case 
was  clearly  exceptional.  It  cannot  be 
held  to  govern  this.  A  decree  of  separa- 
tion  for  such  cruelty  as  the  evidence  in 
this  case  shows,  cannot  be  averted  by 
mere  promises  of  amendment."    p.  123. 

»  AyL  Parer.  229. 

*  And  see  Evans  v.  Evans,  1  Bug, 
Con.  35,  4  Eng.  £c  310, 311. 
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this  divorce  for  cruelty  must  be  "  grave  and  weighty,  and  such 
as  show  an  absolute  impossibility  that  the  duties  of  the  married 
life  can  be  discharged."  ^ 

§  721.  Two  QueationB.  —  When,  therefore,  we  look  at  this  sub- 
ject in  the  light  of  its  reasons,  two  distinct  questions  present 
themselves ;  namely,  What  is  the  nature  of  the  harm  to  be  appre- 
hended ?  What  acts  must  be  done  creating  the  apprehension  ? 
But  practically  we  cannot  absolutely  separate  the  two ;  so,  not 
attempting  it,  we  shall  now  consider  the  several  sub-questions 
comprehended  in  both  in  some  degree  together. 

II.  Particular  and  Subordinate  Doctrines. 

§  721  a.  How  divided.  —  We  shall  examine  the  topics  for  this 
sub-title  under  three  heads :  First,  The  nature  of  the  harm  to 
be  apprehended,  and  whether  bodily  or  mental ;  Secondly,  The 
conduct  of  a  husband  whereby  the  apprehension  is  created; 
Thirdly,  The  degree  of  cruelty,  or  what  extent  of  hai-m  must  be 
apprehended. 

§  722.  Fii-st.  The  Nature  of  the  Harm  to  he  apprehended^  and 
whether  Bodily  or  Mental :  — 

Bodily,  not  Mental.  —  In  England  and  most  of  our  States,  the  doc- 
trine, to  which  not  an  exception  could  easily  be  found,  is  abundantly 
established,  that  the  apprehended  harm  must  be  bodily,  in  dis- 
tinction from  mental "  suffering.^    For  while  it  is  admitted  that 

1  Evans  v,  Eyans,  supra ;  post,  §  740-  Cook  p.  Cook,  8  Stock.  196.    In  a  Scotch 

746;  Childs  v.  Childs,  40  Md.  609.  Appeal  case,  before  the  House  of  Lords, 

>  Harris  v.  Harris,  2  Philiim.  Ill,  1  Lord  Brougham  said  of  the  English  law : 

Eng.  £c.  204 ;  Barlee  v,  Barlee,  1  Add.  "  There  is  so  much  dictum,  there  are  so 

£c  801,  806 ;  Kirkman  v,  Kirkman,   1  many  opinions  or  inclinations  of  opinions 

Hag.  Con.  409,  4  Eng.  Ec.  438 ;  Oliver  t7.  ventilated,  which  have  a  tendency  to  go 

Oliver,  1  Hag.  Con.  361,  4  Eng.  Ec.  429,  further,  that,  if  a  case  were  to  arise  such 

430;  Chesnutt  c.  Chesnutt,  1  Spinks,  196;  as  that  which  the  ingenuity  of  some  of 

Shaw  V.  Shaw,  17  Conn.  189 ;   Moyler  v,  the  learned  judges  in  Scotland  supposed, 

Moyler,  11  Ala.  620 ;  Helms  v.  f^ancis-  I  have  very  little  doubt  that  we  should 

cus,  2  Bland,  614 ;  Boggess  v.  Boggess,  4  find  the  rule  considerably  extended,  and 

Dana,  307;  Lucas  0.  Lucas,  2  Texas,  112;  that  that  which  only  now  rests  upon 

Kenley  v.  Eenley,  2  How.  Missis.  761 ;  opinions,  more  or  less  distinctly  expressed 

Williams  v.  Fowler,  McClel.  &  Y.  269 ;  in  the  shape  of  dicta,  would  assume  the 

Harwood  v.  Hefifer,  8  Taunt  420 ;  Hughes  form   ultimately  of    decision ;    namely, 

V.  Hughes,  19  Ala.  307 ;  Daiger  v.  Daiger,  that,  if  the  husband,  without  any  vio- 

2  Md.  Ch.  836;  Bowie  v,  Bowie,  8  Md.  lence  or  threat  of  violence  to  the  wife, 

Ch.  61 ;  Ruckman  v.  Ruckman,  68  How.  without  any  maltreatment  endangering 

Pr.  278 ;  Henderson  v.  Henderson,  88  111.  life  or  health,  or  leading  to  an  apprehen- 

248 ;  Close  v.  Close,  9  C.  E.  Green,  338 ;  sion  of  danger  to  life  or  health,  were  to 
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pain  of  mind  may  be  even  more  severe  than  bodily  pain,  and  a 
husband  disposed  to  evil  may  create  more  misery  in  a  sensitive 
and  affectionate  wife  by  a  course  of  conduct  addressed  only  to  the 
mind  than  if,  in  fits  of  anger,  he  were  to  inflict  occasional  blows 

upon  her  ;  ^  still,  it  is  said,  that,  in  such  a  case,  ^^  the  court  has  no 

scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of  injury 
done  and  felt."  ^    By  the  opinion,  therefore,  of  learned  judges,  the 

exercise  mere  tyranny,  to  utter  constant  ^  See  ante,  §  40,  41.  And  see  the 
insult,  vituperation,  scornful  language,  obsenrations  of  Sir  John  NichoU,  in  Do- 
charges  of  gross  offences  utterly  ground-  rant  t;.  Durant,  1  Hag.  £c.  788,  8  Eng. 
less ;  charges  of  this  kind  made  before  Ec.  810,  327,  828.  '*  There  are  other 
her  family,  her  children,  her  relations,  sufferings,"  observes  Dewey,  J.,  in  I^dge 
her  friends,  her  servants;  insulting  her  v.  Pidge,  8  Met.  257,  261,  "not  less  in- 
in  the  face  of  the  world  and  of  her  own  tense  than  those  occasioned  by  bodily 
domestics,  calling  upon  them  to  join  in  wounds.  Angry  words,  coarse  and  abu- 
those  insults,  and  to  treat  her  with  con-  slve  language,  grossly  intemperate  hab- 
tuniely  and  with  scorn ;  if  such  a  case  its,  might  bring  greater  sufferings  upon 
were  to  be  made  out,  or,  even  short  of  a  refined  and  delicate  woman  than  a  sin- 
such  a  case,  namely,  injurious  treatment  gle  act  of  violence  upon  her  person." 
which  would  make  the  marriage  state  ^  Lord  Stowell,  in  Evans  v.  Evans,  1 
impossible  to  be  endured,  rendering  life  Hag.  Con.  85,  4  Eng.  Ec.  810,  811.  And 
itself  almost  unbearable,  then  I  think  the  see  Cheatham  v.  Cheatham,  10  Misso. 
probability  is  very  high  that  the  consis-  296.  Indlgnitiea  to  Person.  —  In  the 
tory  courts  of  this  country  would  so  far  Supreme  Court  of  Pennsylvania,  under 
relax  the  vigor  of  their  negative  rule,  at  a  statute  providing  for  the  wife  a  divorce 
present  somewhat  vague,  as  to  extend  when  the  husband  shall  offer  "such  io- 
the  remedy  of  a  divorce  a  merua  el  thoro  dignities  to  her  person  as  to  render  her 
to  a  case  such  as  I  have  put."  Paterson  v.  condition  intolerable  and  her  life  burden- 
Paterson,  7  Bell  Ap.  Cas.  837, 866, 12  Eng.  some,"  Coulter,  J.,  observed ;  "  To  render 
L.  &  Eq.  19, 80.  Now,  assuming  that  such  the  condition  of  a  wife  intolerable,  and 
conduct  did  not  tend  to  the  injury  of  the  her  life  burdensome,  it  is  not  necessary 
health,  or  otherwise  to  the  insecurity  of  that  there  should  be  blows,  or  cruel  and 
the  physical  existence,  which  certainly  in  barbarous  infliction  of  batteries  that  en- 
many  cases  and  perhaps  in  all  it  would,  danger  her  life.  There  may,  without 
one  could  not  easily  find  in  the  books  that^  be  such  indignities  to  her  person  as 
the  dicta  to  which  his  lordship  thus  to  render  her  life  a  burden.  The  hus- 
refers.  At  any  rate,  there  are  many  band  is  bound  to  the  observance  of  duty 
dicta  the  other  way ;  a  specimen  of  which  to  his  wife ;  and,  as  marriage  is  founded 
may  be  seen  in  the  later  English  case  of  on  the  original  constitution  of  the  sexes, 
C.  V.  C,  28  Eng.  L.  &  Eq.  608,  605.  And  and  dignified  by  strong  and  peculiar  sen- 
see  Milford  V.  Milford,  Law  Rep.  1  P.  &  timents  of  affection,  delicacy,  and  honor, 
M.  295.  In  some  of  our  States,  we  shall  all  treatment  which  violates  these  princi- 
see,  the  statutes  require  a  different  con-  pies,  habitually  and  constantly,  and  pro- 
Btruction.  Post,  §  724.  And  something  ceeds  avowedly  from  hatred,  revenge, 
like  Lord  Brougham's  supposition  may  and  spite,  and  which  renders  even  the 
perhaps  be  allowed,  in  other  of  them,  hours  devoted  to  repose  hours  of  weeping 
under  statutes  not  very  manifestly  de-  and  distress,  must  render  a  woman's  con- 
parting  from  the  unwritten  law.  Ante,  dition  intolerable,  and  her  life  burden- 
§  718;  Briggs  v.  Briggs,  20  Mich.  84;  some.  Yet  all  these,  and  more,  were 
Goodman  v.  Goodman,  26  Mich.  417 ;  Mc-  present  at  this  ill-fated  marriage,  to  in- 
Clung  t;.  McClung,  40  Mich.  498 ;  Thomas  duce  the  libellant  to  seek  peace  in  the 
V.  Thomas,  2  Coldw.  128;  Freeman  v.  dissolution  of  a  contract  which  the  re- 
Freeman,  81  Wis.  285.  spondent  admitted  was  entered  into  on 
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rule  rests,  not  on  justice,  but  on  the  difficulty  of  making  proof,  and 
the  lack  of  judicial  discernment,  —  not  the  firmest  foundation 
for  a  practice  of  withholding  what  justice  confessedly  demands, 
in  cases  where  the  proof  does  not  fail  and  there  is  no  judicial 
doubt  of  what  the  effect  should  be.^ 

§  728.  Contineiital  and  Sootch  Views.  —  The  rule  of  thus  con- 
sidering only  the  body  seems  not  in  accord  with  the  views  of  the 
jurists  of  continental  Europe ;  while,  in  Scotland,  the  enlarged 
rule,  of  regarding  the  mental  suffering  and  danger  equally  with 
the  physical,  has  struggled  for  a  doubtful  existence.  Thus,  in 
the  latter  country,  where  a  husband  publicly  and  perseveringly 
reproached  his  wife,  falsely,  with  lascivious  behavior  and  im- 
moderate lust,  the  Commissaries  and  the  Court  of  Session  held 
this  to  be  ground  for  a  judicial  separation ;  but  the  House  of 
Lords  reversed  the  decision.^  In  subsequent  cases,  intimations 
have  been  made  in  the  Scotch  courts,  that  a  course  of  harsh  and 
contumelious  usage  —  which  might  be  practised  without  personal 
violence,  and  be  more  harassing  and  insupportable  than  such 
violence  offered  in  the  heat  of  passion  —  would  be  sufficient.* 
This,  opinion,  indeed,  appears  to  have  found  countenance  in  the 
House  of  Lords ;  ^  but  a  later  Scotch  appeal  case  has  gone  far 

hi«  part  to  revenge  former  slights,  or  drunkenness]  are  mental  suffering  and 

rejections  of  his  suit."    Elmes  o.  Elmes,  bodily  ill-health,  .  .  .  the   same  might 

9  Barr,  166.    It  is  presumed,  however,  be  said  of  other  vices;  of  gaming,  for 

that  the  court  did  not  fully  intend  to  instance;  of  gross  extravagance,  to  the 

establish  a   doctrine  variant  from   the  ruin  of  a  wife  and  family ;  —  all  these 

English;    for   nothing   other    than    the  might  occasion  great  mental  suffering, 

above  language  appears  in  the  report  and,  consequent  thereon,  bodily  iU-health 

indioating  this.    And  a  few  months  later  to  the  wife ;  but  they  do  not  constitute 

the  Court  of  Common  Pleas  of  the  same  legal  cruelty.    Such  consequences,  to  be 

State  affirmed,  under   the   statute,  the  the  subject  of  legal  redress,  must  ema- 

English  rule,  in  a  case  which  was  ably  nate  from  bodily  ill-treatment,  or  threats 

discussed  at  the  bar,  and  much  consid-  of  the  same.     Such  I  apprehend  to  be 

ered  by  the  judges.    Butler  v.  Butler,  1  the  clear  line  of  distinction  drawn  by  all 

Parsons,  329.    So,  under  a  similar  statute,  the  authorities."    Chesnutt  v,  Chesnutt, 

did  the  Court  of  Appeals  of  Kentucky.  1  Spinks,  196, 198 ;  8.  o.  runn.  C.  v.  C,  28 

Finley  v.  Finley,  9  Dana,  62.    See  also  Eng.  L.  &  £q.  60a    But  we  shall  by  and 

Mayhugh  v.  Mayhugh,  7  B.  Monr.  424 ;  by  see,  that,  wh«n  the  bodily  health  does 

Thomberry  v,  Thornberry,  2  J.  J.  Mar.  suffer,  the  court  interferes,  though  there 

822 ;  Jelineau  v,  Jelineau,  2  Des.  45.  is  no  direct  or  otherwise  indirect  physical 

^  Dr.  Lushington  stated  the  doctrine  injury  threatened  or  inflicted, 

thus:   "If   it  be  said   thai  the   conse-  '  Leckie  v.  Moir,  a.  d.  176a    See  1 

quences  to  the  wife  [in  a  case  where  no  Fras.  Dom.  Rel.  466. 

direct  bodily  injury  was  threatened  or  ^  1  Fras.  Dom.  ReL  466. 

suffered,  but  there  was  great  harshness  *  Arthur  o.  Gourlay,  2  Craigie  &  S.  184 
of  language  and  conduct,  arising  from 
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to  shake  the  doctrine  ;  *  and  we  may  not  be  able,  on  the  whole, 
to  say  precisely  what  is  the  present  Scotch  law  on  this  question.' 

§  724.  **  Bzcessea,"  *  Outrages,"  &o.  —  (ifOolBiana  —  Texas).  — 
Under  the  code  of  Louisiana,  which  authorizes  divorce  irom  bed 
and  board  for  excesses,  cruel  treatment,  and  outrages  of  a  nature 
to  render  the  living  together  of  the  parties  insupportable,  the 
mental  suffering  is  considered  in  connection  with  the  physical. 
And  ^^  a  series  of  studied  vexations  and  provocations  on  the  part  of 
a  husband,  without  ever  resorting  to  personal  violence,"  ma}^  it  has 
been  held,  be  adequate.^  The  doctrine  is  similar  under  the  like 
Texas  statute,  where  the  divorce  is  from  the  bond  of  matrimony.* 
Yet,  even  here,  occasional  sulkiness,  a  gadding  disposition,  and  so 
much  inattention  to  appropriate  duties  as  to  compel  the  husband 
in  one  instance  to  mend  his  own  coat,  have  been  adjudged  inade- 
quate.^ Neither  is  the  commission  of  theft,  forgery,  or  other 
crime  sufficient ;  since  this  is  an  infraction  of  the  husband's 
duties  to  society,  not  an  outrage  inflicted  specially  on  the  wife.® 

§  725.  On  Frinolple.  —  Looking  at  this  question  in  the  light  of 
legal  reason,  we  have  the  following.  The  divorce  suit  for  cruelty 
being  founded  in  nature,*^  which  withholds  from  a  wife  the 
capacity  to  discharge  well  her  duties  while  in  bodily  fear  of  her 
husband,  we  find  the  same  law  of  nature  creating  an  equal  im- 
possibility under  mental  anguish  inflicted  and  dreaded  from  him. 
And  though  the  court  may  not,  as  Lord  Stowell  said,  have  ^^any 
scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of  injury 
done  and  felt,"  ^  it  may  sometimes  perceive  that  it  is  greater  than 
can  be  practically  endured,  as  well  when  falling  on  the  mind  as  on 
the  body.  Equally  whether  of  the  one  sort  or  the  other,  the  court 
must  be  made  affirmatively  to  perceive  that  cruelty  exists  in  fact. 


1  Patenon  v.  Patenon,  7  Bell  Ap. 
Gas.  337. 

'  See  45  Law  Mag.  61,  where,  how- 
ever, the  views  of  the  writer  are  hardly 
borne  out  by  the  cases  he  cites.  And 
see  Fulton  v.  Fulton,  12  Scotch  Sess.  Cat. 
2d  ser.  1104. 

s  Toume  it.  Toume,  9  La.  452,  450. 
Of  course,  blows  inflicted  on  the  wife  by 
the  husband  are  sufficient  Armant  v. 
Her  Husband,  4  La.  An.  187.  It  is  the 
same  substantially  in  Arkansas,  Rose  v, 
Bose,  4  £ng.  607 ;  and  in  Missouri,  Bow- 
ers V.  Bowers,  10  Misso.  351. 
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«  Shreck  o.  Shreck,  32  Texas,  57S. 

*  Sheffield  v.  Sheffield,  3  Texas,  70; 
Byrne  v.  Byrne,  3  Texas,  336,  810; 
Wright  V.  Wright,  6  Texas,  8;  J?  gees 
V.  Nogees,  7  Texas,  538. 

«  Lucas  9.  Lucas,  2  Texas,  112;  Wright 
V.  Wright,  6  Texas.  8 ;  Sharman  p.  Shar- 
man,  18  Texas,  521,  525.  Aa  to  the 
Texas  law,  see,  further,  Taylor  v.  Tay- 
lor, 18  Texas,  574;  Camp  v.  Camp^  18 
Texas,  52a 

'  Ante,  §  720. 

•  Ante,  §  722. 
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and  is  suflBcient  in  degree,  before  it  can  grant  the  remedy.  "  If  it 
be  true,"  said  Perkins,  J.,  "  that  we  are  possessed  of  social,  moral, 
and  intellectual  natures,  with  wants  to  be  supplied,  with  suscep- 
tibilities of  pain  and  pleasure ;  if  they  can  be  wounded  and 
healed,  as  well  as  the  physical  part,  with  accompanying  suffering 
and  delight ;  then  we  think  that  conduct  which  produces  per- 
petual social  sorrow,  although  physical  food  be  not  withheld, 
may  well  be  classed  as  cruel,  and  entitle  the  sufferer  to  relief. 
And  in  point  of  fact  we  have  no  doubt,  that  mere  cold  neglect 
has  sent  broken-hearted  to  the  grave  hundreds  of  wives,  where 
the  dagger,  poison,  and  purposed  starvation  has  sent  one.  Men 
generally  supply  a  sufficiency  of  food  to  their  brute  animals."  ^ 
Nor  is  this  doctrine,  properly  viewed,  contrary  to  the  terms  of  our 
statutes.  The  word  "cruelty,"  if  we  assume  it  to  mean  simply 
what  it  does  in  the  English  law,  still  embraces  whatever  a  true 
construction  of  such  law  implies ;  though  modern  judges  in 
England  should  have  narrowed  its  exposition,  contrary  to  its  in- 
herent and  original  signification.  If,  again,  it  is  to  have  its  popu- 
lar exposition,  then  plainly  it  extends  as  far  as  is  above  inti- 
mated. For,  in  popular  phrase,  men  may  be  cruel  to  their  wives, 
though  neither  inflicting  nor  threatening  blows.^  Should  the 
authorities  be  deemed  not  to  permit  a  yielding  to  this  doctrine  of 
principle,  still,  — 

§  726.  Mental  Injary  aiding  Phyaical.  —  Assuming  cruelty  to 
exist  only  under  apprehension  of  bodily  harm,  still  when  a  wife 
has  shown  against  her  husband  acts  tending  •  thereto,  she  may 
then,  from  this  foundation,  introduce  evidence  of*  what  is 
addressed  merely  to  the  mind  ;  as,  for  example,  obscene  language, 
and  language  and  conduct  calculated  to  degrade  her,  or  other- 
wise to  wound  her  feelings.^  Dr.  Lushington  once  observed  of 
foul  and  disgusting  language,  that  it  "  may  not  alone  be  cruelty 
in  its  legal  sense  ;  but  the  use  of  it  would  induce  the  court  more 
readily  to  believe  evidence  as  to  personal  violence ;  for  it  would  man- 


1  Rice  V,  Rice,  6  Ind.  100, 105. 

s  See  post  §  7336. 

*  Farnham  v.  Farnham,  73  HI.  497 ; 
Day  v.  Day,  66  N.  H.  316;  Gibbs  v,  Gibbs, 
18  Kan.  410;  Swatman  v.  Swatman,  4 
Swab.  &  T.  135;  Kennedy  v.  Kennedy, 
73  N.  T.  869;  Freeman  v.  Freeman,  31 
Wis.  235;  Johns  v.  Johns,  57  Missis.  530; 
Briggs  p.  firiggs,  20  Mich.  34;  Knight  v. 


Knight,  4  Swab.  &  T.  103 ;  Goodrich 
V,  Goodrich,  44  Ala.  670;  Thomas  o. 
Thomas,  5  C.  £.  Green,  97;  Close  v. 
Close,  10  C.  E.  Green,  526;  Whispell  t;. 
Whispell,  4  Barb.  217 ;  Moyler  v.  Moyler^ 
11  Ala.  620;  Samiders  v.  Saunders,  10 
Jar.  143, 144.  And  see  Evans  v,  Eyans 
1  Hag.  Con.  35,  4  Eng.  £c.  310,  327. 
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ifest  a  total  want  of  self-command,  and  the  absence  of  all  control- 
ling principle."  ^  Among  the  worst  forms  of  this  sort  of  fact  are  — 
AooosatioiiB  against  Chastity. — A  groundless  and  malicious 
charge  by  a  husband  against  his  wife's  chastity,  or  of  incest,^ 
though  not  ordinarily  deemed  quite  sufficient  standing  completely 
alone,^  is,  when  the  foundation  for  its  admission  is  so  laid,  deemed 
a  gross  act  of  cruelty,  almost  enough  of  itself.^  In  reason,  and 
as  a  judicial  tribunal  might  well  be  asked  to  look  at  this  question, 
the  accusation  would  sometimes  forbode  no  personal  peril  to  the 
wife.  On  the  other  hand,  if  it  was  deep  and  earnest,  attended 
by  paroxysms  of  greatly  inflamed  jealousy,  the  apprehension  of 
violence  might  arise  on  very  slight  further  circumstances  appear- 
ing, or  on  none.  If,  again,  the  husband  should  carry  beyond  his 
dwelling  the  assertion  that  his  wife  was  a  common  prostitute,  and 
it  should  be  believed,  she  would  be  certainly  exposed  to  indecent 
assaults,  from  men  of  the  baser  class,  and  the  responsibility  would 
rest  on  him.  Certainly  nothing  could  be  more  completely  with- 
in the  most  restricted  definitions  of  cruelty.^    Again,  — 

^  Dysart  v.  Djsart,  1  Rob.  Ec.  106,  cellor  observed:   "The  complainant  al- 

117,  121;   Whispell  v.  Whispell,  supra;  leges,  that  her  husband,  for  the  purpose 

Gibbs  V.  Gibbs,  18  Kan.  419.  of  laying  a  foundation  of  a  diyorce  from 

^  Gale    o.    Gale,   2    Rob.    Ec.     421.  her,  negotiated  a  plan  with  one  Alexan- 

Any  Crime.  —  So,  generally,  a  charge  of  der  Dawson,  by  which  he,  Dawson,  after 

any  crime.    Nogees  t;.  Nogees,  7  Texas,  his  wife  had  gone  to  bed,  was  to  go  in 

638.     But  not  when  duly  and  properly  her  room,  and  get  into  her  bed,  and  then 

made,  in  the  course  of  legal  proceedings,  witnesses  were  to  be  introduced  into  the 

Small  V.  Small,  67  Ind.  668;  Homes  v.  room  suddenly,  and  detect  him  in  that 

Carrier,  16  La.  An.  94.    And  see  ante,  position.    If  this  charge  be  true,  a  more 

§  724.  base  attempt  to  ruin  the  character  of  hla 

B  Ante,  §  722-726.    And  see  Lewis  v.  wife  could  not   be   conceived   of,   and 

Lewis,  6  Misso.  278 ;  Cheatham  v.  Cheat-  should  for  ever  absolve  her  from  all  f ur> 

bam,  10  Misso.  296.  ther  obligations  to   him.''     Graecen  v. 

^  Durant  v,  Durant,  1  Hag.  Ec.  733,  Graecen.  1  Green  Ch.  469.  See  also 
769,  3  Eng.  Ec.  310,  328;  Bray  v.  Bray,  Thomas  v,  Thomas,  2  Coldw.  123.  The 
1  Hag.  Ec.  163,  3  Eng.  Ec  76 ;  Otway  v.  peril  of  an  unfounded  divorce,  involved 
Otway,  2  Phillim.  96,  1  Eng.  Ec.  200 ;  in  this  case,  depriving  the  wife  of  physical 
Mayhugh  v.  Mayhugh,  7  B.  Monr.  424;  maintenance,  would  seem  to  be  com- 
Whispell  V.  Whispell,  supra ;  Jelineau  v.  pletely  within  the  legal  idea  of  cruelty. 
Jelineau,  2  Des.  46 ;  Kirkman  v.  Kirk-  Indeed,  the  Texas  court  seems  to  regard 
man,  1  Hag.  Con.  409,  4  Eng.  Ec.  438;  a  mere  charge  of  adultery  by  the  hus- 
Yule  V.  Tule,  2  Stock.  138 ;  Sharp  v.  band  against  the  wife,  if  groundless  and 
Sharp,  2  Sneed,  496 ;  Collins  v.  Collins,  malicious  also,  to  be  sufficient  cruelty  to 
29  Ga.  617 ;  Cartwright  i;.  Cartwright,  18  authorize  the  divorce.  Pinkard  v.  Pink- 
Texas,  626 ;  Cook  v.  Cook,  3  Stock.  196 ;  ard,  14  Texas,  366.  And  see  Sheffield  v. 
Allen  V.  Allen,  31  Misso.  479;  Littler.  Sheffield,  3  Texas,  79,84;  Atkins  v.  Ai- 
little,  63  N.  C.  22.  But  see  Shaw  v.  kins,  post,  §  729,  note.  In  an  English 
Shaw,  17  Conn.  189, 194.  case,  the  judge  ordinary,  Cresswell,  seems 

*  In  a  New  Jersey  case,  the  Chan-  to  have  deemed  as  of  little  weight  a  par 
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Charge  of  Impotence.  —  An  unfounded  accusation  that  the  wife 
18  physically  incapacitated  for  the  marriage  bed  may  be,  in  con- 
nection with  other  facts,  a  circumstance  of  great  significance 
against  the  husband.^    And  — 

Habits  and  Temper.  —  The  habit  of  the  husband  to  abuse  his 
wit'e,2  and  his  ordinary  temper,^  are  relevant. 

§  727.  Further  of  Auadllary  Pacts.  —  Dr.  Lushington,  after  ob- 
serving that  in  cruelty  suits  "  the  species  of  facts  most  generally 
adduced  are,  first,  personal  ill-treatment,  which  is  of  different 
kinds,  such  as  blows,  or  bodily  injury  of  any  kind ;  secondly, 
threats,  of  such  a  description  as  would  reasonably  excite,  in  a 
mind  of  ordinary  firmness,  a  fear  of  personal  injury,"  —  said, 
that,  when  these  are  admitted,  minor  circumstances  may  also  be ; 
*^  because,  on  many  occasions,  they  may  illustrate  other  facts. 
They  may  afford  information  of  importance  ;  and,  where  the  wit- 
nesses do  not  speak  with  precision,  or  where  the  evidence  is  not 
clear,  they  may  influence  the  amount  of  alimony  (if  the  suit  be 
successful)  to  be  allotted  to  the  wife.  But  these  circumstances 
must  not  be  light  or  trifling ;  they  should  be  of  the  same  charac- 
ter as  the  principal  charges,  though  not  to  the  same  extent."  * 
These  observations  were  made  with  reference  to  what  the  libel 
may  properly  allege,  under  the  ecclesiastical  practice,  not  to  the 
facts  provable  outside  the  allegations.  For  a  court  or  jury  may 
take  into  the  account  facts  which  are  not  pleaded,  when  they 
serve  as  proofs  of  those  which  are ;  though,  of  course,  thej'^  can- 


ticular  groundlesB  charge  of  adalterj; 
but  the  husband  believed  it  when  made, 
and  expressed  regret  for  liis  conduct 
afterward.  Smallwood  v.  Smallwood,  2 
Swab.  &  T.  397.  When,  in  a  later  case, 
it  appeared  that  the  husband  had  so  con- 
ducted toward  his  wife  in  the  street  as  to 
haye  her  taken  by  a  passer-by  for  a  pros- 
titute,—  he  had,  indeed,  assaulted  her, 
but  no  injury  was  suffered  from  the  as- 
sault,—  this,  as  the  leading  fact  in  a 
series  of  general  ill  conduct,  was  accepted 
as  adequate  foundation  for  a  dirorce. 
Cresswell,  J.  observed:  **A  man  who 
has  insulted  his  wife  by  treating  her  in 
tlie  street  like  a  common  prostitute  is 
guilty  of  at  least  as  great  an  indignity 
as  if  he  had  spat  in  her  face.  I  can  im- 
agine nothing  more  insulting  or  shocking 
to  a  woman  of  proper  feeling  than  being 


BO  treated.  ...  It  is  a  case  of  the  gross- 
est and  most  abominable  cruelty."  Mllner 
V.  Milner,  4  Swab.  &  T.  240.  In  such  a 
case  there  is,  of  course,  physical  danger 
created ;  because  she  may  be  arrested  as 
a  street-walker.  But  the  reader  cannot 
fail  to  see,  that,  in  these  cases,  the  court 
merely  seizes  upon  a  technical  and  inci- 
dental matter  to  get  round  the  rule  which 
holds  mere  apprehended  mental  suffering 
to  be  insufficient 

^  Van  Arsdalen  v.  Van  Arsdalen,  8 
Stew.  Ch.  369. 

2  Otway  t;.  Otway,  2  Phillim.  96. 

*  Westmeath  v.  Westmeath,  2  Hag. 
£c.  Supp.  1,  4  Eng.  Ec.  238,  283,  293. 

«  Neeld  v.  Neeld,  4  Hag.  Ec.  203,  260. 
And  see  C.  v.  C,  28  Eng.  L.  &  Eq.  603, 
606;  B.  c.  nam,  Chesnutt  v.  Chesnutt,  1 
Spinks,  196;  Gale  v.  Gale,  2  Rob.  £c.421 
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not  be  the  foundation,  or  only  ground,  for  the  divorce.*  In  this 
view,  the  same  learned  judge  observed :  "  The  whole  character 
and  conduct  of  the  parties  have  been,  and  ever  must  be,  in  all 
these  cases,  necessary  ingredients  in  the  judgment ;  without  them, 
the  truth  can  never  be  sifted,  or  the  just  conclusion  reached.  On 
a  general  review  must,  in  some  degree,  depend  the  belief  of  par- 
ticular occurrences,  and  the  probability  of  future  conduct,  if  the 
parties  are  to  live  together."  ^  Still,  after  all  these  collateral 
considerations  are  taken  into  the  account,  the  question  of  grant- 
ing or  denying  the  divorce  will,  according  to  the  opinions  most 
prevailing,  depend  alone  on  what  is  deemed  of  the  — 

§  728.  Physical  Danger  —  (Life,  Limb,  or  Health).  —  The  physi- 
cal danger  may  be  either  to  the  life  or  limb,  such  as  of  blows, 
poisoning,  or  the  like ;  ^  or  merely  to  the  health.^  It  must  be 
suflBcient  in  degree. 

Thus  we  have  already  trenched  upon  the  ground  of  our  next 
sub-division ;  namely,  — 

§  729.  Secondly.  21le  Conduct  of  a  Husband  whereby  the  Ap- 
prehension  of  Bodily  Harm  is  created  :  — 

Any  Conduct  —  The  kind  of  conduct  importing  danger  is  immar 
teiial ;  for  whatever  tends  to  the  bodily  harm,  and  so  renders 
cohabitation  physically  unsafe,  is  legal  cruelty.*    Thus,  — 

Threats  —  (No  Actual  Violence).  —  Threats  of  violence  are  ade- 
quate or  not,  according  to  the  probability  of  their  being  carried 
into  execution.  However  accompanied  by  abuse  and  insult,  if 
they  do  not  lead  to  the  apprehension  of  physical  danger,  they  are 
not  ground  of  divorce  ;^  yet  it  is  otherwise  with  words  of  menace 
likely  to  be  carried  into  effect.'    "  Assuredly,"  says  Lord  Stowell, 

^  Carpenter   v.    Carpenter,  Milward,  times  possesses,  of  tracing  the  course  of 

159 ;  Whispell  v.  Whispcll,  4  Barb.  217.  connubial  cohabitation,  and  so  forming  a 

'  Dysart  v.  Dysart,  1   Rob.  £c.  106,  more  accurate  judgment  upon  the  evi- 

141.    See  also  D'Aguilar  v.  D'Agnilar,  1  dence  as  to  particular  facts."    Chesnutt 

Hag.  Ec.  773,  774,  note,  3  Eng.  £c.  329,  v.  Chesnutt,  1  Spinks,  196, 197;  s.  o.  nam. 

331 ;  Reese  v.  Reese,  23  Ala.  785;  ante,  C.  o.  C,  28  Eng.  L.  &  Eq.  603. 

§  719.    In  one  case,  Dr.  Lushington  com-  '  Ayl.  Parer.  228;  Stephens  v.  Totty, 

plained  of  the  incompleteness  of  the  eri-  Cro.  Eliz.  908. 

dence,  as  follows :  "  The  evidence  affords  ^  See  cases  cited,  ante,  §  717,  719, 722. 

yery  little,  indeed  I  may  say  no  informa-  ^  Holden  v.  Holden,  1  Hag.  Con.  463, 

tk>n  as  to  the  terms  on  which  these  par-  4  Eng.  Ec.  452,  454. 

ties  lired,  till  shortly  before  the  separa-  *  See  Vignos  v,  Ylgnos,  16  Ul.  186 ; 

tion.    No  relations,  who  associated  with  Eshbach  v.  Eshbach,  11  Harris,  Pa.  343, 

them,  are  produced ;    no   friends ;   and  346 ;  Richards  v.  Richards,  1  Grant,  Pa. 

only  one  servant.    The  court  is  deprived,  389. 

in  this  case,  of  the  advantage  it  some-  '  Harris  v.  Harris,  2  PhillmL  111,  1 
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"  the  court  is  not  to  wait  till  the  hurt  is  actually  done."  ^  As  to 
which  further,  and  to  repeat,  — 

Eng.  Ec.  204;  Oliver  v.  Oliyer,  1  Hag.  instance,  leads  to  unhapptness.  After 
Con.  361,  4  Eng.  Ec.  429,  430 ;  Beebe  v.  they  had  lived  together  some  four 
Beebe,  10  Iowa,  133.  Dr.  Radcliff  says :  montlis,  the  husband  *  took  the  fancy 
"  Words  of  menace  may  be  merely  tlie  into  his  head,  withont  any  provocitiou 
language  of  passion ;  or  they  may  be  whatever,'  that  his  wife  was  unfaithful, 
the  expressions  of  determined  malignity.  He  used  on  various  occasions  abusive 
which,  if  likely  to  be  carried  into  effect,  language  to  her,  calling  her  a  '  prosti- 
may  warrant  the  court  to  interpose  to  tute/  accusing  her  of  criminal  connection 
prevent  the  actual  mischief  threatened."  with  a  young  man  by  the  name  of  Wig- 
Carpenter  V.  Carpenter,  Milward,  169.  glesworth ;  and  these  calumnies  he  also 

^  Evans  v.  Evans,  ante,  §  717,  note,  asserted  to  other  persons.  He  also  used 
MasBachusettB.  —  Some  early  Massachu-  toward  the  libellant  personal  violence  on 
setts  cases  apparently  lay  down  the  several  occasions,  shaking  his  fist  in  her 
doctrine,  that  nothing  short  of  actual  face,  accompanied  with  the  violent  lan- 
violen(^e  to  the  person  of  a  wife  will  con-  guage  above  stated,  attempting  to  drive 
Btitute  the  "  extreme  cruelty "  of  the  her  out  of  the  house ;  on  one  occasion, 
statute ;  and  that  threats,  however  they  too,  he  seized  her  violently  by  the  arm 
may  import  danger,  will  not.  Hill  v.  for  the  purpose  of  expulsion. 
HilU 3  Mass.  150 ;  Warren  v.  Warren,  8  "I  have  considered  this  case  very 
Mass.  321.  Her  remedy,  in  a  case  of  carefully,  and,  at  the  suggestion  of  the 
mere  threats,  it  was  said,  "  is  by  exhibit-  counsel  for  the  respondent,  I  have  con- 
ing articles  of  the  peace  against  her  hus-  suited  with  my  brethren  of  the  bench 
band."  Hill  v.  Hill,  supra.  But  this  (except  Fletcher,  J.,  who  was  absent), 
remedy,  should  she  resort  to  it,  would  and  they  concur  in  the  opinion  I  am 
not  interfere  with  a  divorce  suit  brought  about  to  pronounce, 
by  her,  even  while  he  was  under  bonds.  *'  Several  English  decisions  have  been 
Hulme  V.  Hulme,  2  Add.  Ec.  27,  2  Eng.  cited  by  the  defendant  to  show,  that  the 
Ec.  208.  In  the  first  edition  of  this  work,  above  facts  would  not  authorize  a  di- 
I  was  not  able  to  present,  from  the  re*  vorce.  Sir  William  Scott  has  said : 
ports,  any  adjudged  Massachusetts  case  'Mere  austerity  of  temper,  rudeness  of 
adverse  to  this  view.  But  in  the  news-  manner,  which  wound  the  mental  feel- 
papers  I  found  a  condensed  report  of  —  ings,  unless  they  place  the  wife  in  peril 

Atkins  V.  Atkins.  —  By  the  assistance  of  bodily  harm,  cannot  sustain  a  libel  for 

of  the  learned  judge  who  delivered  the  divorce  from  bed  and  board.'    Sir  John 

opinion,  I  was  able  to  make  in  it  emen-  NichoU  says :    '  The  causes  of  divorce 

dations  which  brought  it  into  a  form  must  be  grave  and  weighty ;  there  must 

deemed  by  him  in  substance  correct.    As  be  danger  of  bodily  harm,  and  reasonable 

it  was  not  in  the  regular  reports,  I  gave  apprehension  of  personal  injury,  so  as  to 

it  In  a  note.    And  it  being  still  nowhere  render  cohabitation  unsafe ;  in  one  word, 

else  to  be  found,  I  retain  it  here.    It  was  there  must  be  soevitia  in  a  legal  sense  to 

decided  by  the  Supreme  Judicial  Court,  substantiate  a  libel  for  separation.'    Now 

March  T.  1849.    It  went,  the  reader  will  there  are  some  points  of  difference  be- 

perceive,  only  irregularly  before  the  full  tween  the  law  of  divorce  as  established 

bench  of  judges.    The  opinion,  according  in  England  and  in  this  Commonwealth, 

a  divorce  to  the  complaining  wife,  was  For  instance,  in  England  adultery  is  not 

by —  cause  for  a  divorce  from  the  bond  of 

"  Wilde,  J.  —  The  facts  in  this  case  matrimony ;  and  one  witness  uncorrobo- 

are  briefly  these :  The  parties  have  been  rated  is  not  sufilcient  to  establish  any 

married  but  a  few  months;  the  age  of  fact  in  evidence.     By  the  old  English 

tlie  husband  is  sixty  years,  and  of  the  law,  too,  and  perhaps  by  the  modem,  a 

wife    only    twenty-two,  a    disparity   of  husband  may  chastise  his  wife  for  her 

years  which  generally,  as  In  the  present  faults.     Chancellor  Walworth  has  well 
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§  730.  Ho  Actual  Tlolsnoe,  oontinned.  —  The  aulhovities  are 
harmonious  to  the  two  propositions :  first,  meaningless  threats  of 
violeiice,  not  intended  to  be  executed,  and  not  understood  by  the 
wife  as  endangering  her  personal  safety,'  are  insufficient.  Sec- 
ondly, violence  actually  executed  is  not  necessary.  This  latter 
proposition  is  as  firmly  established  as  any  principle  of  the  law  can 
be,  in  England,"  Ireland,^  Scotland,*  and  our  States  generally ; ' 

enld  of  inch  corporeal  correclion  th»t  it  which  can  actuate  man.    No  wife  would 

is  not  authorized  h/  the  lawa  of  an7  cir-  be  aate  under  the  accDsaUon  of  adulterr, 

ilJEod  country;  not  indeed  meaning  that  accompanied  bj  pnroxyiniB  of  pawioa 

England  i»  not  civilized,  but  referring  to  and  iDcnaces  of  violence.    Besides,  in  the 
the  anomalous  relics  of  barbarism  which  '  present  case,  there  is  evidence  of  violence 

cleave  to  her  jurisprudence.    I  suppose,  actuailj  used. 

tlierefore, that  more  flagrant  instances  of         "The  divorco  must  be  decreed  with 

abuse  would  be   requisite   to  sustaia   a  costs  to  the  libellant. 
libel  for  divorce  from  bed  and  board  In  "The  court  remarked,  that  the  caae 

Kngland  than  in  this  country.     Tet,  so  could  be  carried  no  further  by  the  re> 

far  as  tiie  present  case  is  affected,  the  spondent,  having  been  passed  upon  by 

law  of  the  two  countries  is  subslanlially  the  whole  court.     Isaac  Story,  Jr.,  for 

the  same.      The  law   does   not  require  the  libellant;  W.  Sohier  for  the  respon- 

many  auls  of  cruelty ;  one  is  enough,  if  dent." 

It  induces   the   court  to  think  that  the         Perhaps  the  facts  of  no  reported  Haa- 

wife  is  in  danger  of  bodily  harm.    Nei-  sachueetta  case  are  broad  enough  to  have 

ther  need   the  wife  be  wholly  without  tn^ated  an  absolute    overruling  of   the 

blame.     There  are  several  cases  of  di-  early  dGcisions,  according  to  the  strictest 

vorce  from  bed  and  board  in  the  reports  rules ;   but  that  they  are  no  longer  in 

of  this  court.     It  has  been  held,  that  force  in  this  State,  having  given  place  to 

tlireats  of  violence  alone,  where  there  is  the  general  doctrine  as  elsewhere  held,  i* 

no  danger  of  bodily  harm,  are  insuffl-  abundantly  established.     Bailey  v,  Bai- 

cient     It  has  been  held.  4  Mass.  587,  ley,  »7  Mass.  373;  post,  $  733  b. 
tliat,  when  force  and  violence  have  been  '  Shell  v.  Shell,  2  Sneed,  716;  Breinig 

once   used,  the  wife   is  Unsafe.    I  have  ef.  Meitzler,  11  Harris,  Fa.  160;  Coursey 

decreed  a  divorce  in  Middlesei,  where  b.  Coureey,  60  Hi.  186;  Close  v.  Close,  9 

the  husband  accused   the  wife  of  adul-  C.  E.  Oreen,  338. 

lery  and  locked  her  up.    In  Poor  d.  Poor,  '  Harris  o.   Harris,  Evans  o.  Evans, 

8  N.  H.  307.  the  court  say,  that  profane  Oliver  p.  Oliver,  and  Holden  b.  Hotden, 

and    abusive   language,  though   not   of  cited  ante,  5  729;  D'Aguilar  b.  D'Agai 

itself  sufficient  to  sustain  a  Ubel  for  di-  lar,   1   Hag.  Ec.   773.  3  Eng.  Ec.  329; 

vorce,  goes  a  great  way  to  show  the  per-  Westmeath  d.   Westmeath,  2   Hag.  Ec 

sonal  insecurity  of  the  wife.  Supp.  1,  4  Eng.  Ec.  238,  270  ;   Kirlimaa 

"Such  is  the  stale  of  the  law:  it  U  »,  Kirkman,  1  Hag.  Con.  409,  4  Eng,  Ec 

only  necessary  to  apply  It  to  this  case.  138 ;   Holden  f.  Holden,  1  Hag.  Con.  453, 

The  husband  is  jealous,  he  calls  the  wife  i  Eng,  Ec.  462, 454 ;   Otway  n.  Otway,  2 

n  pi..-rltiite,  and  accuses  her  to  others  of  PhilUm,  95,  1  Eng.  Ec  200;  Ayl.  Parer. 

■.,.].A:.  rv.    All,  as  It  seems,  without  rea^  22S;   Stephens  v.  Totty,  Cro.  ElU.  BOS; 

~.<i).      ^Vi^gtesworth,  among  others,  te»-  Houliston  v.  Smyth,  2  Car,  £.  P.  23,29; 

lit;.  i|  tii[ii  he  had  very  little  acquainUnce  Cousen  p.  Coosen,  4  Swab.  &  T.  194. 
Willi  tip  wife;  that  she  was  a  reserved,         »  Carpenter   o.   Carpenter,   Htlwud, 

iri'>'!'-t    woman.      This  jealousy   bring!  169. 

..II   [Mroxysms  of  passion.    All  this  oc-         *  1  Fn«.  Dom.  ReL  461;  Haclelland 

inir«   e.ion  after   the  marriage.     Surely  c.  Fulton,  cited  Ferg.  Conalat.  Law,  185. 
jealousy  i*  one  of  the  slrongeat  pasiion*         *  Ebame   e.   Rhame,   1  McCord  Ob. 
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•while  in  Scotland  and  continental  Europe  even  less  is  required.^ 
The  old  coramon-law  illustration  of  cruelty  is  an  — 

Attempt  to  poiaon.  —  It  is  Cruelty  ^'  if,"  as  said  in  the  old  books, 
"  the  husband  does,  by  poison,  or  any  other  severe  usage,  lay 
snares  against  his  wife's  life ; "  ^  where  actual  violence  is,  of 
course,  not  presumed.     And  — 

Menace  addressed  to  Third  Person.  —  Words  of  menace,  to  be 
adequate,  need  not  be  addressed  to  or  in  the  presence  of  the 
wife  ;  the  test  is,  whether  they  excite  a  reasonable  apprehension 
of  bodily  harm.  Lord  Stowell  said :  "  They  carry  with  them 
something  of  additional  strength  if  they  raise  apprehension  in 
others,  for  that  shows  the  wife  was  not  alarmed  upon  any  unrea- 
sonable grounds."  ® 

§  730  a.  Bodily  His  apprehended  from  Mental  Suffering.  —  At  the 
time  when  the  first  edition  of  this  book  was  written,  the  prevail- 
ing judicial  opinion  seemed  to  be,  that  nothing  primarily  creating 
mental  anguish  was  ground  of  divorce ;  though,  by  reason  of  the 
influence  of  the  mind  on  the  body,  it  should,  as  a  secondary  con- 
sequence, in  the  language  of  Lord  Stowell,  "  wear  out  the  animal 
machine."  *  This  doctrine  appeared  to  the  author,  not  only  bar- 
barous in  itself,  but  contrary  to  admitted  principles  governing 
this  subject  of  cruelty.  On  a  just  view,  we  have  seen,^  not  even 
apprehended  injury  to  more  than  the  mental  part  should  be 
required ;  but,  accepting  as  soiind  the  doctrine  which  demands 
more,  still,  equally  to  legal  reason  and  to  the  common  under- 
standing, it  is  as  much  an  act  against  which  the  wife  needs  pro- 
tection to  pass  the  bane  which  will  destroy  the  body  through  her 
mind  as  through  her  stomach.  Indeed,  in  utter  wretchedness,  in 
the  resulting  incapacity  to  discharge  the  duties  of  wife,  even  in 
bodily  suffering  itself,  the  physical  injury  which  is  inflicted 
through  the  mind  is  the  least  endurable  of  all ;  and  against  it. 


197 ;  Mason  v.  Mason,  1  Edw.  Ch.  278  ; 
Harratt  v.  Harratt,  7  N.  H.  196 ;  Butler 
V.  Batler,  1  Parsons,  829;  Jelineau  v. 
Jelineau,  2  Des.  45 ;  Graecen  v.  Graecen, 
1  Green  Ch.  459 ;  Breinig  v,  Meitzler,  11 
Harris,  Pa.  156;  Hughes  v.  Hughes,  19 
Ala.  307 ;  Beebe  v.  Beebe,  10  Iowa,  133 ; 
Caruthers  v.  Caruthers,  13  Iowa,  266; 
Little  V.  Little,  63  N.  C.  22 ;  Goodman  v. 
Goodman,  26  Mich.  417;  Briggs  v,  Briggs, 
20  Mich.  84;  McClung  v.  McClung,  40 
Mich.  493;   Close  v.  Close,  10  C.  £. 


Green,  626 ;  Black  v.  Black,  8  Stew.  Ch. 
215 ;  Freeman  v.  Freeman,  31  Wis.  235 ; 
Kennedy  v.  Kennedy,  73  N.  Y.  369; 
Sowers's  Appeal,  8  Norris,  Pa.  173. 

1  Ante,  §  72a 

>  A7I.  Parer.  228.  And  see  Stephens 
V.  Totty,  Cro.  Eliz.  908. 

»  D'Aguilar  v,  D'Aguilar,  supra ;  Hol- 
lister  V.  HoUister,  6  Barr,  449.  553. 

*  Evans  v.  Evans,  as  quoted  ante, 
§717. 

»  Ante,  §  722,  725. 
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most  of  all,  she  should  be  defended  by  the  law.  These  views 
have  been  urged  in  every  edition  of  this  work ;  and  they  now,  to 
every  appearance,  are  adopted  and  fully  established  on  both  sides 
of  the  Atlantic.  Still  it  may  be  well  to  trace  a  little  the  course 
of  the  argument  and  the  authorities.     Thus,  — 

§731.  "Endanger  Life"  —  (Kentucky).  —  A  statute  in  Ken* 
tucky  having  authorized  divorce  in  favor  of  the  wife  against  a 
husband  whose  ^'  treatment  of  her  is  so  cruel  and  barbarous  and 
inhuman  as  actually  to  endanger  her  life,''  the  court  held,  that 
conduct  which  in  its  consequences  may  shorten  life  by  producing 
a  settled  melancholy,  or  any  other  treatment,  however  cruel  and 
inhuman,  which  operates  primarily  on  the  mind,  is  inadequate. 
The  injury,  intended  or  inflicted,  must  be  directly  to  the  body. 
It  was  added  :  "  We  cannot  with  sufficient  certainty  ascertain  the 
operation  of  particular  acts  upon  the  mind,  and  then  trace  the 
influences  of  the  mind  upon  the  body,  in  producing  disease  and 
death,  to  begin  investigations  of  the  kind  without  positive  com- 
mand by  legislative  authority."  ^  This  is  the  old  idea  of  judicial 
inability,  already  mentioned.^     On  the  other  hand,  — 

§  732.  Opinion  in  Pennsylvania.  —  In  a  much  considered  case, 
the  Pennsylvania  Court  of  Common  Pleas  employed  the  follow- 
ing language :  *'  A  husband  may,  by  a  course  of  humiliating 
insults  and  annoyances,  practised  in  the  various  forms  which 
ingenious  malice  could  readily  devise,  eventually  destroy  the  life 
or  health  of  his  wife,  although  such  conduct  may  be  unaccom- 
panied by  violence,  positive  or  threatened.  Would  the  wife 
have  no  remedy,  in  such  circumstances,  under  our  divorce  laws, 
because  actual  or  threatened  personal  violence  formed  no  element 
in  such  cruelty  ?  The  answer  to  this  question  seems  free  from 
difficulty  when  the  subject  is  considered  with  reference  to  the 
principles  on  which  the  divorce  for  cruelty  is  predicated.  The 
courts  intervene  to  dissolve  the  marriage  bond  under  this  head, 
for  the  conservation  of  the  life  or  health  of  the  wife,  endangered 
by  the  treatment  of  the  husband.  The  cruelty  is  judged  from  its 
effects ;  not  solely  from  the  means  by  which  those  effects  are 
produced.  To  hold  absolutely,  that,  if  a  husband  avoids  positive 
or  threatened  personal  violence,  the  wife  has  no  legal  protection 
against  any  means  short  of  these,  which  he  may  resort  to,  and 
which  may  destroy  her  life  or  health,  is  to  invite  such  a  sjrstem 

^  Thomberr/  v,  Thornberry,  2  J.  J.  Mar.  322.  *  Ante,  §  722. 
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of  infliction  by  the  indemnity  given  the  wrongdoer.  The  more 
rational  application  of  the  doctrine  of  cruelty  is,  to  consider  a 
course  of  marital  unkindness  with  reference  to  the  effect  it  must 
necessarily  produce  on  the  life  or  health  of  the  wife ;  and,  if  it 
has  been  such  as  to  affect  or  injure  either,  to  regard  it  as  true 
legal  cruelty.  This  doctrine  seems  to  have  been  in  the  view  of 
Sir  H.  Jenner  Fust,  in  Dysart  v,  Dysart,*  where  he  deduces  from 
what  Sir  William  Scott  ruled  in  Evans  v.  Evans,^  that,  '  if  aus- 
terity of  temper,  petulance  of  manner,  rudeness  of  language,  a 
want  of  civil  attention,  occasional  sallies  of  passion,  do  threaten 
lodily  harm^  they  amount  to  legal  cruelty.'^ '  This  idea,  expressed 
axiomatically,  would  be  no  less  than  the  assertion  of  this  prin- 
ciple,—  that,  whatever  form  marital  ill-treatment  assumes,  if  a 
continuity  of  it  involves  the  life  or  health  of  the  wife,  it  is  legal 
cruelty."  * 

Some  EDgiiBh  Views.  —  lU-nature,  violent  passion,  and  frequent 
abuse  of  the  wife,  extending  back  to  the  time  of  marriage,  were, 
in  England,  proved  against  a  husband.  He  had  never  beaten  her, 
but  in  several  instances  had  so  frightened  her  as  to  cause  fits  of 
sickness,  and  he  had  refused  medical  aid.  Adultery  was  likewise 
established  against  him.  The  court,  deeming  the  facts  to  consti- 
tute cruelty  as  well,  gave  her  a  divorce  on  both  grounds.^  Yet, 
in  a  later  case.  Dr.  Lushington  strongly  expressed  the  opinion, 
that  abuse  which  operates  on  the  mind,  and  thus  produces  ill- 
health,  is  not  legal  cruelty.^    Now,  — 

§  733.  In  Reaflon,  —  it  is  a  reproach  to  the  law,  as  already 
shown,^  to  say  that  it  will  permit  a  husband  to  ruin  the  health  of 
his  wife  or  kill  her  in  one  particular  way,  but  not  in  any  other. 
If  the  body  is  the  only  thing  to  be  regarded  in  these  cases,  yet, 
if  we  find  various  avenues  to  it,  through  any  one  of  which  may 
run  the  waters  to  drown  its  life  or  health,  surely  we  cannot 
maintain  that  there  is  any  principle  of  law  whereby  the  approaches 

^  Dysart  t;.  Dysart,  11  Jar.  490,  492.  made  by  the  learned  judge  in  revising  his 

'  Evans  v.  Evans,  1  Hag.  Con.  36,  4  opinion  for  the  regular  reports. 

Eng.  Ec.  810,  811 ;  ante,  §  717,  note.  «  Butler  v.  Butler,  1  Parsons,  829,  844, 

*  This  observation,  contained  in  the  opinion  by  King,  President. 

Jurist  report,  does  not  occur  in  the  report         *  Robinson  v,  Robinson,  cited  2  Phil* 

of  the  case  by  Robertson,  vol.  1,  p.  470,  lim.  96. 

478,  et  seq.,  —  an  omission  perhaps  of  the         ^  Chesnutt  v.  Chesnutt,  1  Spinks,  190, 

latter  reporter;  yet,  on  the  other  hand,  it  198;  8.  o.  nom,  C.  v.  C,  28  Eng.  L.  &  Eq. 

may  have  been  an  erasure  intentionally  608, 605 ;  ante,  §  722,  note. 

7  Ante,  §780  a. 
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through  one  avenue  shall  be  left  open  while  the  others  are  closed. 
In  proof,  it  may  sometimes  be  difficult  to  satisfy  the  judge  or 
jury  affirmatively  that  bodily  danger  does  exist  from  the  approaches 
through  the  mind ;  and,  when  a  woman  cannot  establish  what  she 
alleges,  whether  in  a  case  of  this  sort  or  any  other,  her  suit  must 
fail.  Yet  this  could  furnish  no  good  reason  why  her  prayer  for 
relief  should  be  denied  when  the  conclusion  of  fact  is  evident  be- 
yond dispute.     And,  — 

§  733  a.  Doctrine  settled — (Bngland).  —  The  doctrine  is  be- 
lieved to  be  at  length  settled  in  favor  of  these  views.  The  latest 
of  a  series  of  cases  on  this  question  arose  in  England.  A  clergy- 
man's wife  sued  him  for  a  judicial  separation  on  the  ground  of 
cruelty,  and  it  was  not  pretended  that  any  sort  of  physical  vio- 
lence was  likely  to  result  to  her  from  a  continuance  of  the  cohabi- 
tation ;  but  a  constant  and  severe  course  of  what  the  defendant 
deemed  to  be  affectionate  discipline,  of  a  moral  sort,  in  connection 
with  an  assertion  of  extreme  rights  of  command  and  control,  had 
impaired  her  health,  rendering  it  necessary  for  her  physical  well- 
being  to  separate  from  him.  The  judge  ordinary  granted  her 
prayer,  and  the  full  Divorce  Court  on  appeal  confirmed  the  de- 
cision. Said  Lord  Penzance,  the  judge  ordinary :  "  Without  dis- 
paraging the  just  and  paramount  authority  of  a  husband,  it  may 
be  safely  asserted  that  a  wife  is  not  a  domestic  slave,  to  be  driven 
at  all  cost,  short  of  personal  violence,  into  compliance  with  her 
husband's  demands.  And  if  force,  whether  physical  or  moral,  is 
systematically  exerted  for  this  purpose,  in  such  a  manner,  to  such 
a  degree,  and  during  such  length  of  time,  as  to  break  down  her 
health  and  render  serious  malady  imminent,  the  interference  of 
the  law  cannot  be  justly  withheld  by  any  court  which  affects  to 
have  charge  of  the  wife's  personal  safety."  In  the  full  court, 
Channell,  B.,  observed :  "  The  most  frequent  form  of  ill-usage 
which  amounts  to  cruelty  is  that  of  personal  violence,  but  the 
courts  have  never  limited  their  jurisdiction  to  such  cases  alone. 
.  .  .  We  think  that  the  judgment  appealed  against  is  in  conformity 
with  the  law  as  previously  laid  down."  "  He  says,"  added  Lord 
Penzance,  "  that  he  does  not  desire  to  injure  her,  and  it  has  never 
been  asserted  that  he  does.  But  still  she  has  nothing  to  hope, 
for  Mr.  Kelly  is  acting  in  the  discharge  of  a  religious  duty.  To 
any  feelings  of  commiseration  for  his  wife's  sufferings,  which 
may  at  last  spring  up,  it  will  be  his  duty  not  to  yield.     He  is 
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obeying,  so  he  told  the  court,  a  higher  law ;  and  he  protested 
against  this  court  interfering  with  his  proceedings,  whatever  their 
result,  inasmuch  as  he  is  acting  in  discharge  of  a  manifest  duty.'* 
Hence  the  necessity  of  the  judicial  protection  craved  by  the  wife.* 
§  73.3  6.  Continued  —  (MasBachusetts).  —  In  our  own  country  the 
case  which,  had  the  facts  been  such  as  to  render  the  language  of 
the  court  in  the  fullest  sense  adjudication,  would  be  foremost  in 
interest,  is  a  Massachusetts  one.  In  it,  the  doctrine  was  laid 
down  by  Chapman,  J.,  as  follows :  "  Upon  consideration  of  the 
whole  subject,  a  majority  of  the  court  are  of  opinion,  that,  where 
a  divorce  is  sought  on  the  ground  of  cruelty,  whether  it  be  cruel 
and  abusive  treatment,  or  cruelty  in  neglecting  or  refusing  to  pro- 
vide suitable  maintenance  for  the  wife,  a  reasonable  construction 
of  the  statute  requires  that  it  shall  appear  to  be,  at  least,  such 
cruelty  as  shall  cause  injury  to  life,  limb,  or  health,  or  create  a 
danger  of  such  injury,  or  a  reasonable  apprehension  of  such  danger 
upon  the  parties  continuing  to  live  together.  This  is  broad 
enough  to  include  mere  words,  if  they  create  a  i*easonable  appre- 
hension of  personal  violence,  tend  to  wound  the  feelings  to  such 
a  degree  as  to  affect  the  health  of  the  party,  or  create  a  reason- 
able apprehension  that  it  may  be  affected."  The  learned  judge 
proceeds  to  what,  if  it  were  before  the  minds  of  all  judges  and 
juries  when  considering  cases  of  this  sort,  would  lead  us  to  be 
reconciled  to  the  rule  of  law  which  prevents  the  mere  infliction 
of  mental  suffering  from  constituting  a  ground  of  divorce.^  He 
said :  "  If  it  be  supposed  that  this  interpretation  of  the  statute 
does  not  sufficiently  provide  for  a  class  of  cases  where,  though 
the  abusive  language  or  conduct  of  one  party  does  not  affect  the 
health  of  the  other,  yet  it  makes  the  life  of  the  other  so  wretched 
and  intolerable  that  a  divorce  ought  to  be  granted  on  account  of 
the  cruelty,  we  think  such  supposed  cases  cannot  exist.  For 
deeply  wounded  sensibility  and  wretchedness  of  mind  can  hardly 
fail  to  affect  the  health.  And  where  there  is  not  this  evidence  of 
injured  feeling,  we  can  see  no  ground  for  granting  a  divorce  that 
is  not  uncertain  and  dangerous,  and  that  would  not  authorize 
divorces  for  slighter  causes  than  the  legislature  apparently  con- 
templated." *    Again,  — 

1  KeUy  V.  Kelly,  Law  Bep.  2  P.  &  M.  •  Bailey  v.  Bailey,  97  Mass.  878,  880, 

81,  82  ;  DO  appeal,  69,  61,  62,  72,  78.  881.    See,  and  query,  Lyster  t;.  Lyster, 

<  Ante,  f  722,  726.  Ill  Man.  827,  829. 
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California.  —  In  a  California  case,  "  it  appears,"  said  Cope,  C. 
J.,  "  that  the  defendant  was  in  the  habit  of  using  toward  the 
plaintiff  the  vilest  and  most  abusive  language,  falsely  charging 
her  with  adulterous  intercourse ;  that  she  is  a  weak,  nervous 
woman,  modest  in  her  deportment,  and  amiable  in  her  disposition  ; 
that  the  conduct  of  the  defendant  caused  her  much  mental  suffer- 
ing, producing  fits  of  illness,  and  threatening  permanent  injury 
to  her  health,  rendering  a  separation  from  him  necessary." 
Thereupon  a  diyorce  was  granted  her,  while  still  the  court  ad- 
hered to  the  doctrine,  that  suffering  inflicted  on  the  mind,  to  be 
a  ground  of  divorce,  must  cast  its  effects  on  the  body.^ 

§  734.  Motives  — ^  (Jealousy  —  Other  Passions).  —  Future  safety  be- 
ing  the  object  to  be  secured  by  this  divorce,^  the  motive  prompting 
acts  of  alleged  cruelty  is  no  further  material  than  as,  in  some  cir- 
cumstances, affording  probabilities  of  their  repetition  or  discontinu- 
ance.' "  It  may  be,"  said  Lord  Stowell, "  from  turbulent  passion,  or 
sometimes  from  causes  which  are  not  inconsistent  with  affection,* 
and  are  indeed  often  connected  with  it;  as,  the  passion  of  jealousy.* 
If 'bitter  waters  are  flowing,  it  is  not  necessary  to  inquire  from 
what  source  they  spring.  If  the  passions  of  the  husband  are  so 
much  out  of  his  control  as  that  it  is  inconsistent  with  the  personal 
safety  of  the  wife  to  continue  in  his  society,  it  is  immaterial  from 
what  provocation  such  violence  originated."^  And  in  a  case 
where  Sir  John  NichoU  granted  a  divorce,  "  the  cruelty  imputed," 

1  Powelson  v.  Powelson,  22  Cal.  868,         *  See   Westraeath   v,  Westmeath,   2 

860.      Other   States Latham  v.  La-  Hag.  Ec.  Supp.  1,  4  Eng.  Ec.  238. 

tham,  80  Grat.  307;  Cole  v.  Cole,  23         ^  "Jealousy  is  a  passion   producing 

Iowa,  433 ;  Gholston  v.  Gholston,  31  Ga.  effects  as  violent  as  any  other  passion, 

62i5 ;  Briggs  v.  Briggs,  20  Mich.  34 ;  Me-  and  there  will  be  the  same  necessity  to 

Climg  V,  McClung,  40  Midi.  493.    Illus-  provide  for  the  safety  and  comfort  of  the 

trative  Suit  for  Damages.  —  A  Vermont  individual.    If  that  safety  is  endangered 

caoe  holds  a  count  in  a  suit  for  damages  by  violent  and  disorderly  affections  of 

to  be  good  which  charges,  that  the  de-  the  mind,  it  is  the  same  in  its  effects  as  if 

f endant,  intending  to  frighten,  terrify,  it  proceeded  from  mere  malignity  alone." 

and  injure  the  plaintiff,  threatened  to  Lord  Stowell,  in  Kirkman  o.  Kirkman,  1 

imprison  her ;  by  means  whereof  she  was  Hag.  Con.  409,  4  Eng.  Ec.  438. 
frightened,  terrified,  and  made  sick,  and         ^  Holden  v.  Holden,  1  Hag.  Con.  453, 

rendered  unable  to  attend  to  her  usual  4  Eng.  Ec.  452,  454.    "  If  I  were  satisfied, 

business  and  perform  her  usual  work,  that  conduct  dangerous  in  itself  arose 

and  was  thereby  put  to  great  expense  from  morbid  feelings  out  of  the  control 

and  made  to  suffer  loss.    Grimes  v.  Gates,  of  the  [defendant]  husband,  I  must  act,  if 

47  Vt.  694.  the  danger  exist."     Dr.  Lushington,  in 

2  Ante,  §  717,  719.  Dysart  v.  Dysart,  1  Rob.  Ec.  106, 11©. 
*  And  see  observations  of  Lord  Pen- 
zance ante,  §  733  a, 
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he  said,  "  is  not  that  of  cold  malignity,  or  savage,  continual,  un- 
feeling brutality  of  disposition  ;  it  is  not  that  of  satiated  posses- 
sion, producing  disgust  and  hatred ;  the  act^  charged  are  not  in- 
consistent with  occasional  kindness,  with  the  existence  and 
continuance  of  strong  attachment,  nay,  even  with  violent  affec- 
tion ;  but  the  main  features  of  the  alleged  cruelty  are  great 
irritability  of  temper,  producing  ungovernable  passion,  ending 
occasionally  in  acts  of  personal  violence,  and,  of  course,  attended 
with  the  danger  of  a  repetition  of  personal  mischief."  ^  Quite 
otherwise  is  to  be  regarded  a  mere  — 

Unintentional  Act.  —  Such  an  act,  though  occasioning  pain  and 
injury,  will  not  warrant  a  divorce ;  because  it  does  not  imply 
future  risk.^    So,  — 

Mutual  Contest  —  Violence  inflicted  in  a  mutual  contest  is  no 
cause  for  judicial  interference.®  But  here  is  involved  also  an- 
other principle  ;  namely,  that  one  cannot  complain  of  what  he  has 
brought  upon  himself. 

Injury  from  Drunken  Husband  —  (Drunkenness).  — Mere  drunken- 
ness, attended  by  no  physical  peril  to  the  wife,  is  not  cruelty  of  a 
sort  authorizing  divorce.*  Nor,  if  a  husband  should  be  made 
drunk  by  force  or  fraud,^  and  through  the  influence  of  the  liquor 
should  inflict  blows  on  her,  would  this,  in  principle,  be  legal 
<afuelty ;  because  a  repetition  of  the  injury  would  not  be  probable. 


'  WcstBieath  v,  Westmeath,  2  Hag. 
£c.  Supp.  1,  73,  4  Eng.  £c.  238,  272.  In 
Shaw  V.  Sbaw,  17  Conn.  189,  195,  it  is 
observed,  that  the  doctrine  of  the  imma- 
tenality  of  the  motive  applies  to  "  cases 
of  violence  where  tlie  natural  conse- 
quence would  be  Injurious  or  dangerous, 
and  where  the  act,  therefore,  was  unlaw- 
ful;" but  not  where  the  act  is  itself 
lawful,  and  under  ordinary  circumstances 
not  hurtful. 

2  Neeld  v.  Neeld,  4  Hag.  Ec.  263,  270. 

•  Rumball  v.  Rumball,  Poynter  Mar. 
&  Div.  237,  note;  Dysart  v,  Dysart,  1 
Hob.  Ec  106,  123.  In  Oliver  v.  Oliver,  1 
Hag.  Con.  361,  4  Eng.  Ec.  429,  433,  434, 
the  wife  refused  to  deliver  up  to  her  hus- 
band some  keys,  to  the  possession  of 
which  he  was  entitled,  and  he  undertook 
to  take  them  from  her.  In  the  scuffle, 
she  went  against  the  wall,  and  bruised 
her  arm  and  breast.  This  was  lield  not 
to  require  the  remedy  of  divorce. 


*  Waskam  e;.  Waskam,  31  Missis.  154. 
Hudson  V.  Hudson,  3  Swab.  &  T.  314; 
Brown  v.  Brown,  Law  Rep.  1  P.  &  M.  46. 
In  a  Texas  case,  however,  Hemphill, 
C.  J.,  observed :  "  Such  drunkenness  as 
totally  or  in  a  great  degree  disqualified 
the  husband  to  discharge  his  marital 
duties  or  obligations, — such,  for  instance, 
as  would  compel  the  wife,  as  in  this  in- 
stance, to  leave  the  husband,  —  would  be 
a  degree  of  cruelty  in  itself,  and  which, 
if  continued  for  a  length  of  time,  say 
three  years  in  analogy  to  the  time  pre- 
scribed by  the  statute  for  abandonment, 
would  amount  in  law  to  a  ground  for 
divorce."  Camp  i;.  Camp,  18  Texas,  528, 
534.  But  this  is  believed  not  to  be  gen- 
erally so  in  our  States,  unless  under  cir- 
cumstances rendering  her  going  away.  In 
law,  his  desertion.    Post,  §  791-794. 

«  1  Bishop  Crim.  Law,  §  405. 
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Yet  drunkenness  is  an  element  to  be  considered  in  connection  with 
the  otherfacts.^  And,  in  general,  ill  treatment  from  a  husband  when 
dnmk,  amounting  to  cruelty,  is,  though  alternated  by  proper  con- 
duct and  afiPeotion  in  his  sober  moments,  adequate  for  divorce.' 
The  drinking  and  its  result  will  be  likely  to  occur  again.     But  — 

§  734  a.  Insanity  —  is  different.  It  is  a  disease,  the  danger  of 
the  coming  whereof  and  its  consequences  the  wife  takes  at  the 
marriage ;  and,  if  it  does  appear,  to  her  peril,  the  law  provides 
uierciful  means  for  her  protection  through  his  restraint.  Violence 
from  an  insane  husband  is  not  legal  cruelty.®    Still,  — 

Change  wrought  by  Dfseaae.  —  It  has  been  intimated  that  there 
may  be  a  changed  state  of  mind,  produced  by  disease,  which, 
while  not  insanity,  is  of  a  sort  to  render  the  wife  unsafe  ;  entitling 
her,  therefore,  to  a  divorce.  "  If,"  said  Cresswell,  J.,  "  an  act  of 
violence  were  committed  under  the  influence  of  an  acute  dis- 
order, such  as  brain  fever,  and  it  were  made  clear  that,  the  dis- 
order havmg  been  subdued,  there  was  no  danger  of  a  recurrence 
of  such  acts,  the  case  would  be  dififerent.  But,  if  the  result  of 
such  a  disease  has  been  a  new  condition  of  the  brain,  rendering 
the  party  liable  to  fits  of  ungovernable  passion  which  would  be 
dangerous  to  a  wife,  then  undoubtedly  this  court  is  bound  to  eman- 
cipate her  from  such  peril."  *  This  doctrine  seems  simply  to  be, 
that,  if  a  sane  husband  has  become  a  peril  to  the  wife,  she  may 
have  a  divorce,  though  at  a  previous  time  he  had  been  correct  and 
harmless. 

§  735.  FormB  of  Violenoe.  —  Where  the  act  creating  apprehen- 
sion of  danger  is  violence,  its  form  is  immaterial.  It  may  be  a 
blow,  a  push,  or  any  other  force.*    So  — 

Confine  —  Deprive  of  Air  —  Necessaiiefl  —  Medical  Treatment.  — 
It  is  cruelty  in  a  husband  to  confine  his  wife ;  or  knowingly  to 
deprive  her  of  needful  air;^  or  to  starve  her;  or,  having  the 

1  Coursey  v.  Coursey,  00  HI.  186.  *  Curtis  v,  Curtis,  1  Swab.  &  T.  192, 

*  Lockridge  v.  Lockridge,  3  Dana,  28 ;  213. 

Mason  v.  Mason,  1  Edw.  Ch.  278 ;  Bog-  *  Dysart  v,  Dysart,  1  Rob.  Ec.  106, 

gess  V.  Boggess,  4  Dana,  807 ;  Hughes  v,  125 ;  Saunders  v.  Saunders,  1  Rob.  Ec 

Hughes,  19  Ala.  807 ;  Bowie  v.  Bowie,  3  549,  560 ;  Freeman  v.  Freeman,  31  Wis. 

Md.  Ch.  51 ;  Marsh  v.  Marsh,  1  Swab.  &  235 ;    Turner   v.  Turner,  44  Ala.  437 ; 

T.  312  ;   Power  v.  Power,  4  Swab.  &  T.  Taylor  ».  Taylor,  76  N.  C  433;  PilUr  v, 

173;  Waddell  v.  Waddell,  2  Swab.  &  T.  Pillar,  22  Wis.  65a 

584 ;  Allen  v.  Allen,  81  Misso.  479.  «  Eyans  v.  Erans,  1  Hag.  Con.  35,  4 

»  Wertz   V.    Wertz,   43    Iowa,   534 ;  Eng.  Ec.  310,  326,  327. 
PowpII  v.  Powell,  18  Kan.  371 ;  Hayward 
».  Hay  ward,  1  Swab.  &  T.  8L 
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means,  to  refuse  her  the  necessaries^  not  the  mere  luxuries,  of 
life ;  ^  or  to  withhold  in  sickness  medical  assistance  which  he  is 
able  to  provide.^ 

Venereal  Disease.  —  For  a  husband  knowingly  to  communicate 
venereal  disease  to  his  wife  is  adequate  legal  cruelty ; '  and,  in 
aid  of  the  necessary  proofs  of  knowledge,  the  presumption  will  be, 
that  he  was  aware  of  his  own  diseased  condition  and  the  danger 
of  infection.*  But  it  has  been  deemed  that  for  a  man  to  marry 
while  this  disease  is  on  him,  and  thereby  to  endanger  his  wife,  is 
not  legal  cruelty,  if  in  fact  it  is  not  taken  by  her.^  But,  in  reason, 
this  favorable  construction  of  the  act  would  arise  simply  from  the 
presumption  that  he  had  used  precautions  to  prevent  infection.^ 

Forcing  to  Bed  with  tiiis  Disease  —  Debauching  Servant.  —  A  hus- 
band's attempt,  while  he  has  venereal  disease,  to  force  the  wife  to 
his  bed,  is  regarded  as  of  a  mixed  nature,  partly  cruelty  and  partly 
evidence  of  adultery.  Endeavors  to  debauch  his  own  woman 
servant  are  also  deemed  cruelty,  ^'  perhaps,"  says  Lord  Stowell, 
*'  not  alone  sufficient  to  divorce,  but  which  might  weigh,  in  con- 
junction with  others,  as  an  act  of  considerable  indignity  and  out- 
rage on  his  wife's  feelings.  The  attempt  to  make  a  brothel  of  his 
own  house  was  brutal  conduct,  of  which  the  wife  had  a  right  to 
complain."  ^  There  is  always  a  distinction  between  what  is  alone 
adequate,  and  what  is  admissible  in  conjunction  with  other  facts. 
Thus,  — 

Communioating  Itch.  —  The  wilful  communication  of  the  itch  is 
an  act  of  cruelty,  though  perhaps,  standing  quite  alone,  not  suffi- 
cient.®   Of  a  like  sort  is  — 

§  736.    m  Treatment  to  Child  or  other  Relative.  —  Where  a  hus- 


1  Batler  v.  Butler,  1  Parsons,  329; 
Smedley  v,  Smedlej,  30  Ala.  714.  And 
see  Evans  v.  Evans,  supra,  4  £ng.  Ec. 
360,351. 

*  Evans  v,  Evans,  supra,  4  Eng.  Ec. 
861.  *'The  denial  of  necessaries  and 
comforts,  even  of  medical  assistance, 
where  there  are  no  pecuniary  resources, 
never  can  be  construed  into  acts  of  cru- 
elty; but  no  one  could,  I  think,  entertain 
a  reasonable  doubt  that  such  a  denial, 
when  the  fortune  was  ample,  might  prob- 
ably, under  circumstances,  be  considered 
differently."  Dr.  Lushington,  in  Dysart 
V.  Dysart,  1  Bob.  Ec.  106,  111. 


»  CoUett  V.  Collett,  1  Curt.  Be.  678; 
Long  t\  Long,  2  Hawks,  189. 

*  Brown  v.  Brown,  Law  Rep.  1  P.  A 
M.  46 ;  Boardman  v.  Boardman,  Law  Bep. 
1  P.  &  M.  233. 

^  Ciocci  V.  Ciocci,  26  Eng.  L.  h  Eq. 
604,  1  Splnks,  121. 

•  And  see  Canfield  v.  Canfleld,  84 
Mich.  619. 

7  Fopkin  r.  Popkin,  1  Hag.  Ec.  765, 
note,  3  Eng.  Ec.  825.  And  see  Cart* 
Wright  V.  Cartwright,  18  Texas,  626. 

8  C.  V.  C,  28  Eng.  L.  &  £q.  603,  606; 
8.  o.  mm.  Chesuutt  v.  Chesuutt,  1  Splnks, 
196. 
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band,  to  harass  his  wife,  ill-treats  a  child  ^  or  other  relative  of 
hers,^  or  commits  any  obscenity  in  the  presence  of  such  person,®  it 
is  cruelty  to  her,  though  alone  not  perhaps  enough.  Dr.  Lushing- 
ton  says :  "  An  act  of  cruelty  on  the  part  of  a  father  to  a  daughter 
is  not  necessarily  cruelty  towards  the  mother ;  although  it  may 
ampunt,  in  cei*tain  circumstances,  in  the  eye  of  the  law,  to  such. 
The  father  may  be  guilty  of  the  greatest  cruelty  to  his  children, 
and  yet  be  guiltless  in  respect  to  his  wife  ;  or  he  may  be  guilty  of 
far  less  cruelty  to  his  children,  and  this  less  degree  of  cruelty  in 
regard  to  the  children  will  make  him  criminal  towards  his  wife." 
The  test  seems  to  be  whether  the  cruelty  was  practised  on  the 
child  for  the  purpose  of  annoying  the  mother.*  And  the  fact 
that  it  was  in  her  presence  is  important ;  and,  not  improbably  in 
some  circumstances,  essential  to  its  admission.^ 

§  737.  Damaging  Property.  —  In  a  husband's  suit  in  the  Ecclesi- 
astical Court  against  the  wife  for  her  cruelty,  he  pleaded,  "  that 
she  had  damaged  a  valuable  grand  piano-forte  by  striking  it  re- 
peatedly upon  the  keys ;  *'  and  this  allegation  was  rejected 
with  the  observation,  "  that  such  conduct  might  not  unfairly 
be  considered  as  cruelty  to  her  husband,  being  a  wanton  abuse  of 
his  property  ;  but"  it  was  not  "quite  sufficient  to  plead  a  single 
act  of  that  kind,  done  in  a  moment  of  passion."®  In  a  wife's 
suit.  Dr.  Lushington  declined  to  receive  her  allegation,  that  her 
brother  gave  her  a  favorite  pony,  suitable  for  her  to  drive,  she 
having  been  recommended  to  drive  out  for  her  health  ;  but  that 
her  husband,  to  annoy  her,  himself  drove  the  pony,  though  he 
had  horses  of  his  own  standing  idle,  until  he  spoiled  it  from  bad 
treatment ;  then  gave  it,  together  with  XIO  her  mother  had  made 
her  a  present  of,  in  exchange  for  another  pony  ;  and,  lastly,  sohl 
this  pony,  and  pocketed  the  money,  and  forbade  her  the  use  of 
his  own  horses.     The  judge  observed,  that,  "if  any  fact  were 


^  Bramwell  v.  Bramwell,  8  Hag.  Ec. 
618,  5  Eng.  Ec.  232,  242.  See  C.  v.  C, 
28  Eng.  L.  &  Eq.  603,  608;  Mayhew  v. 
Thayer,  8  Gray,  172;  Everton  r.  Eyer- 
ton,  6  Jones,  N.  C.  202. 

'  Saunders  v.  Saunders,  10  Jur.  143. 

*  Goodman  v,  Goodman,  26  Mich.  417 ; 
Briggs  V,  Briggs,  20  Mich.  34.  See  Miles 
V.  Miles,  26  Smith,  Pa.  357. 

*  Wallscourt  ».  Wallscourt,  11  Jur. 
134;  Perry  v.  Perry,  1  Barb.  Ch,  516. 
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In  Toum^  v.  Tourn^,  9  La.  452,  it  was 
held,  that  the  father's  partial  treatment 
of  one  of  the  children,  and  the  child's 
disobedience  toward  tlie  mother,  sup- 
posed to  result  from  his  encoaragemeDt» 
are  not  sufficient  ground  for  a  separation. 

*  Suggate  V.  Suggate,  1  Swab.  &  T. 
480.     See  Everton  v.  Ererton,  supra. 

^  Kirkman  v.  Kirkman,  1  Hag.  Con. 
400.  And  see  White  v.  White,  1  Swab. 
&  T.  501. 
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proved,  it  could  have  no  effect  upon  the  court,  which  can  never 
attend  to  quarrels  of  this  sort/'  ^ 

§  788.  Deaertdon  aa  Cruelty.  —  In  reason,  the  mere  withdrawal 
of  the  husband's  presence  from  the  wife  would  not  ordinarily  be 
an  act  endangering  her  personal  safety,  hence  not  cruelty.  But 
like  conduct  involving  a  withholding  of  necessaries '-^  might  be 
otherwise.  Judicially,  malicious  desertion  has  been  deemed  not 
alone  cruelty,  but  to  be  noticed  in  aggravation  of  what  is  more 
properly  such.  And,  "  in  conjunction  with  acts  of  cruelty, 
it  frequently  is  "  sufficient.^  In  Scotland,  the  positive  wrong  of 
turning  a  wife  out  of  doors  authorizes  a  judicial  separation  for 
cruelty  ;  but  concerning  the  mere  negative  injury  of  deserting  her 
the  Scotch  law  appears  not  to  be  settled,  though  Erskine  thinks 
even  this  suflBcient.* 

Separate  Bed  —  (Marital  Cozmeotion).  —  Assuming,  therefore, 
desertion  not  to  be  cruelty,  a  fortiori  it  is  not  such  for  the  hus- 
band to  take  a  separate  bed,^  or  for  either  spouse  to  withhold  from 
the  other  marital  connection.®  Yet  a  circumstance  of  this  sort 
may  be  relevant  in  connection  with  other  facts.^  And,  in  legal 
principle,  the  doctrine  itself  is  correct  only  when  qualified.  In 
many  cases  of  impotence  in  the  man,  perhaps  in  most,  it  appears 
in  evidence  that  the  health  of  the  woman  has  suffered  from  her 
being  obliged  to  sleep  with  a  male  person  without  any  proper 
gratification  of  passions  thereby  excited.  And  there  can  be  no 
doubt  that  a  capable  party,  whether  man  or  woman,  may  in  this 
way  inflict  an  injury  to  the  health  of  the  other  on  account  of 
which  a  divorce  for  the  cruelty  ought  to  be  granted. 

§  789.  Sodomy.  —  Unnatural  practices,  termed  in  the  criminal 
law  sodomy,  buggery,  &c.,^  are  by  the  unwritten  law  of  England 
ground  of  divorce  from  bed  and  board.  The  reason  does  not 
fully  appear  in  the  reports :  it  may  be  they  are  deemed  a  species 


^  Saunders  t^.  Saandcra,  10  Jnr.  143, 
144.  See  also  D'Aguilar  v.  D'Aguilar, 
1  Hag.  Ec.  773,  note,  3  Eng.  Ec.  829, 331 ; 
Close  v.  Close,  9  C  E.  Green,  338.  See 
ante.  §  726, 727 ;  post,  §  740. 

a  Ante,  §  736. 

*  Evans  v.  Evans,  1  Hag.  Con.  35, 120, 
4  Eng.  Ec.  310,  349;  Sullivan  v.  Sulli- 
van, 2  Add.  Ec.  299,  2  Eng.  Ec.  354; 
Severn  u.  Severn,  8  Grant,  U.  C.  Ch.  431; 
Cartwright  v,  Cartwright,  18  Texas,  626; 
ante,  §  726. 


4  1  Eras.  Dom.  Rel.  458.  See  also 
Jones  V.  Jones,  Wright,  155. 

*  D'Aguilar  ».  D'Aguilar,  1  Hag.  Ec. 
773,  774,  note,  3  Eng.  Ec.  329,  331 ;  Orme 
».  Orme,  2  Add.  Ec.  382,  2  Eng.  Ec.  354. 

*  Cousen  v.  Cousen,  4  Swab.  &.  T.  164* 
Cutler  f.  Cutler,  2  Brews.  511 ;  Cowles  v, 
Cowles,  112  Mass.  298;  post,  §  759. 

^  Van  Arsdalen  v.  Van  Arsdalen,  8 
Stew.  Ch.  359. 

9  1  Bishop  Crim.  Law,  §  503, 767 ;  2  Ibb 
S  1191  et  seq. 
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of  adultery;  probably  they  are  looked  upon  as  quite  as  near 
legal  cruelty.  Even  a  mere  unsuccessful  attempt  at  such  prac- 
tices is  sufiBcient,  though  an  attempt  to  commit  adultery  is  not. 
Where  a  wife  pleaded  general  ill  treatment  in  one  article  of  her 
libel ;  and  in  another  a  conviction  of  her  husband  in  a  criminal  ■ 

court  for  assaulting  his  apprentice  lad,  and  lewdly,  wantonly,  4 

and  wickedly  pressing,  &c.,  this  lad,  and  endeavoring  to  per^suade 
him  to  permit  indecent  liberties  with  his  person  ;  Sir  John 
NichoU  admitted  it,  and  afterward  granted  the  divorce.  He  ob- 
served :  "  The  case  laid,  as  a  whole,  does  amount,  in  my  judg- 
ment, to  that  per  quod  consortium  amittitur.  Could  the  court 
send  the  wife  home  to  such  a  husband  ?  He  refuses  her  access 
to  his  person,  —  he  resorts  to  abominable  practices,  cruelty  itself, 
independent  of  that  other  charged.^'' ^  In  another  case,  an  allegar 
tion,  responsive  to  the  husband's  suit  for  the  restitution  of  conju- 
gal rights,  was  admitted,  charging  him  with  unnatural  practices 
toward  his  wife.  On  the  hearing,  the  evidence  failed.^  That 
such  practices  are  deemed  in  England  to  be  a  heavier  offence 
against  the  marriage  than  even  adultery,  appears  from  Stat.  20 
&  21  Vict.  c.  85,  §  27,^  which,  while  allowing  to  the  wife  a 
divorce  a  vinculo  from  her  husband  for  his  adultery,  only  when 
committed  under  aggravated  circumstances,  or  coupled  with  cru- 
elty or  desertion,  permits  it  to  her  for  his  mere  "  sodomy  or 
bestiality."  We  have  no  statutes,  except  in  a  State  or  two,*  in 
terms  making  this  sort  of  conduct  an  offence  against  the  mar- 
riage. Whether,  by  a  proper  construction  of  our  statutes,  it  is 
either  cruelty  or  adultery,  is  a  question  undecided. 

§  740.  Thirdly.  The  Degree  of  Cruelty,  or  what  Extent  of  Harm 
must  be  apprehended :  — 

In  General,  and  the  Principle.  — By  our  definition  of  cruelty,^  the 
apprehension  of  physical  danger  to  the  complaining  party  must, 
to  justify  a  divorce,  have  proceeded  "  to  a  degree  justifying  a 
withdrawal "  from  cohabitation.®    Now,  if  this  seems  indefinite, 

1  Mo^  V,  Mogg,  2  Add.  Ec.  292,  2  terio.    Si  ergo  ob  adulterium  permittitor 

Eng.  Ec.  811.    See  also  Bromley  v.  Brom-  divortium ;  idem  ^  fortiori  dicendam  erit 

ley,  and  Ellenthorpe  v.  Myers,  2  Add.  Ec.  de  sodomia."    Sanchez,  lib.  10,  dlsp.  4,  {  3. 

158,  note,  2  Eng.  Ec.  280,  261.  »  See  ante,  §  66,  note. 

3  Geils  V.  Geils,  6  Notes  Cas.  07.    The  «  Ante,  §  191  a,  note, 

wife  pleaded,  that  "  she  suffered,  or  sub-  *  Ante,  §  717. 

mitted  to,  such  treatment."    "  Tenendam  *  Incapaoitating  Wife.  —  The  incft' 

est   sodomiam   sufflcere    ad    divortium.  pacitating  of  a  wife  for  the  discharge  of 

Quia  sodomia  est  gravius  delictum  adul-  her  duties  is  sometimes  mentioned  as  the 
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80  in  truth  is  the  law.  There  is  no  possibility  of  measuring  the 
depth  of  woe  or  danger  thus  required,  except  by  the  understand- 
ings of  the  men  who  occupy  the  bench  and  the  jury-box,  enlight- 
ened and  strengthened  by  what  has  been  heretofore  deemed  or 
adjudged.     Thus,  — 

Kent  —  (Pothier).  —  Chancellor  Kent  observes :  "  Though  a 
personal  assault  and  battery,  or  a  just  apprehension  of  bodily 
hurt,  may  be  ground  for  this  species  of  divorce,  yet  it  must  be 
obvious  to  every  man  of  reflection,  that  much  caution  and  dis- 
crimination ought  to  be  used  on  this  subject.^  The  slightest 
assault  or  touch,  in  anger,  would  not  surely,  in  ordinary  cases, 
justify  such  a  grave  and  momentous  decision.  Pothier  says,^  that 
a  blow  or  stroke  of  the  hand  would  not  be  a  cause  for  separation 
under  all  circumstances,  unless  it  was  often  repeated.  The 
judge,  he  says,  ought  to  consider,  if  it  was  for  no  cause  or  for  a 
trivial  one,  that  the  husband  was  led  to  this  excess  ;  or  if  it  was 
the  result  of  provoking  language  on  the  part  of  the  wife,  pushing 
his  patience  to  extremity.  He  ought  to  consider,  whether  the 
violence  was  a  solitary  instance,  and  the  parties  had  previously 
lived  in  harmony.  All  these  circumstances  will,  no  doubt,  have 
due  weight  in  regulating  the  judgment  of  the  court."  * 

§  741.  Niohoa  —  Sir  John  NichoU  observes:  ''What  must  be 
the  extent  of  injury,  or  what  will  reasonably  excite  the  appre- 
hension, will  depend  upon  the  circumstances  of  eaqh  case.  So, 
likewise,  what  may  aggravate  the  character  of  ill  treatment  must 
be  deduced  from  various  considerations, — in  some  degree  from 
the  station  of  the  parties,  in  some  degree  from  the  condition  of 
the  person  suffering  at  the  time  of  the  infliction.  The  complexion 
of  individual  acts  may  be  heightened  ;  nay,  the  acts  may  almost 
change  their  very  essence,  by  the  accompaniments.  Not  only 
particular  stations  and  situations,  and  the  feelings  almost  neces- 
sarily arising  out  of  them,  but  even  acquired  feelings  may  be 
entitled  to  some  attention.  In  Evans  v,  Evans,*  Lord  Stowell's 
remarks  establish,  that  what  wounds,  not  the  natural,  but  the 
acquired  feelings,  will  not  absolutely  be  excluded  by  the  court, 

criterion.    Obeervations  of  Lord  StoweU,  >  Traits  du  Contrat  de  Mariage,  §  609. 

ante,  §  717,  note ;  also,  ante,  §  720 ;  Clo«e  »  Barrere  v,  Barrere,  4  Johns.  Ch.  187, 

9.  Close,  10  C.  E.  Green,  626.  180. 

1  Edmond's  Appeal,  7  Smith,  Pa.  282 ;  «  Evans  v.  Erans,  1  Hag.  God.  86^  8S^ 

Henderson  v.  Henderson,  88  IlL  248;  Cair  4  Eng.  Ec  810,  311. 
V.  Carr,  22  Grat.  168. 
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when  stated  merely  as  a  matter  of  aggravation.  A  fortiori^  then, 
feelings  which  naturally  belong  to  a  wife  or  to  a  mother  of  every 
station  constitute  a  part  of  the  consideration.  ...  A  blow  be- 
tween parties  in  the  lower  conditions  and  in  the  highest  stations 
of  life,  bears  a  very  different  aspect.  Among  the  lower  classes, 
blows  sometimes  pass  between  married  couples  who,  in  the  main, 
are  very  happy  and  have  no  desire  to  part ;  amidst  very  coarse 
habits,  such  incidents  occur  almost  as  freely  as  rude  or  reproach- 
ful words ;  a  word  and  a  blow  go  together.  Still,  even  among 
the  very  lowest  classes,  there  is  generally  a  feeling  of  something 
unmanly  in  striking  a  woman ;  but,  if  a  gentleman,  a  person  of 
education,  the  discipline  of  which  emollit  mores^  and  tends  to 
extinguish  ferocity,  if  a  nobleman  of  high  rank  and  ancient  fam- 
ily, uses  personal  violence  to  his  wife,  his  equal  in  rank,  the 
choice  of  his  affection,  the  friend  of  his  bosom,  the  mother  of  his 
offspring,  —  such  conduct,  in  such  a  person,  carries  with  it  some- 
thing so  degrading  to  the  husband,  and  so  insulting  and  mortify- 
ing to  the  wife,  as  to  render  the  injury  itself  far  more  severe  and 
insupportable.  The  particular  situation  of  the  parties  when  the 
ill  treatment  is  inflicted  may  create  a  still  further  aggravation."^ 
Thus,  — 

Aggravated  by  Pregnancy  —  Advanced  Teara.  —  The  husband^S 
cruelty  is  aggravated  by  the  woman's  being  in  pregnancy.^  Also, 
by  her  being  of  advanced  age  ;  for  "  there  may  be  relative  cruelty, 
and  what  is  tolerable  by  one  may  not  be  by  another."  *  Further 
as  to  — 

§  742.    Rank  and  Condition  —  (Different  Mental  and  Physical  Con- 

Btitutiona).  —  While  the  views  of  Sir  John  NichoU  as  to  rank  and 
condition  are  unquestionably  correct,  these,  it  seems  to  the 
writer,  should  be  less  regarded,  especially  in  our  own  country, 
than  the  particular  mental  and  physical  conditions  mentioned  in  a 
note  under  the  head  of  *'  Petty  Vexations."  *  "  It  is  said,"  ob- 
served Parker,  J.,  of  the  defendant  husband,  in  a  New  York  case, 
'^his  grossly  indecent  language,  spoken  to  and  of  his  wife,  is  to 
find  palliation  if  not  excuse  in  the  fact  that  the  parties  moved  in 

^  Westmeath  v.  Westmeathp  2  Hag.  Pigneguy,  9  La.  410.     See  Dyaart   v, 

Ec.  Supp.  1,  4  £ng.  Ec.  238,  271.    And  Dysart,  1  Rob.  £c  106, 109. 

•ee  David  t;.  David,  27  Ala.  222.  *  D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec 

>  Westmeath  v.  Westmeath,  supra,  4  773,  3  Eng.  Ec.  329,  836. 

Eng.  Ec.  294 ;  Evans  v.  Evans,  1  Hag.  *  Ante,  §  717,  note. 
Con.  36,  4  Eng.  Ec.  810,  330;  Fiestas  v. 
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a  circle  of  life  less  refined  than  others  who  have  enjoyed  the  ad- 
^antages  of  a  more  cultivated  society.  But  I  deny  the  applica- 
tion of  the  rule  to  a  case  like  this.  The  decencies  of  life  belong 
equally  to  all  classes  ;  and  in  none  are  they  more  carefully  culti- 
vated, and  more  faithfully  observed,  than  among  the  respectable 
farmers  of  our  country.  The  human  heart  is  the  same  in  every 
grade  of  society.  From  it  flows,  in  the  humblest  as  well  as 
highest  walk  of  life,  the  same  current  of  affection  that  surrounds 
the  domestic  hearth  with  gentle  conduct  and  kind  influences. 
Delicacy  of  feeling  belongs  as  well  to  the  cottage  as  to  the  state- 
lier mansion.  The  mind  may  be  cultivated  by  study,  and  the 
manners  polished  by  refined  association  ;  but  the  natural  affec- 
tions of  the  heart  are  rarely  improved  by  contact  with  the  world. 
In  their  native  purity  they  recoil  at  any  exhibition  of  indecency 
either  in  word  or  deed.  Want  of  cultivation  may  excuse  an 
unrefined  or  even  coarse  expression  ;  but  it  forms  not  the  slight- 
est apology  for  indecent  conduct,  or  obscene  language." ' 

§  743.  Cause  'Weighty.  —  The  causes  of  complaint  must  be 
grave  and  weighty .^  "  Mere  turbulence  of  temper,  petulance  of 
manners,  infirmity  of  body  or  mind,  are  not  numbered  amongst 
those  causes.  When  they  occur,  their  effects  are  to  be  subdued 
by  management,  if  possible,  or  submitted  to  with  patience ;  for 
the  engagement  was  to  take  for  better^  for  worse;  and,  painful  as 
the  performance  of  this  duty  may  be,  painful  as  it  certainly  is  in 
many  instances  which  exhibit  a  great  deal  of  the  misery  that 
clouds  human  life,  it  must  be  attempted  to  be  sweetened  by  the 
consciousness  of  its  being  a  duty,  and  a  duty  of  the  very  first 
class  and  importance."  ^     And  — 

Slight  Battery.  —  Not  every  slight  touching  of  the  person  of 
the  wife  by  the  husband,  even  in  anger,  will  authorize  a  divorce.* 
Especially  — 

Rude  and  Dictatorial.  —  It  is  not  sufficient  that  a  husband  is 
rude  and  dictatorial,  and  even  at  times  negligent  when  she  is 
worn  and  weary .^    Still,  — 

1  WhispeU  V.  Whispell,  4  Barb  217.  Turbitt  o.  Turbitt,  21  m.  438 ;  Eyerton  v. 

3  Mason  v.  Mason,  1  Edw.  Ch.  278 ;  Everton,  6  Jones,  N.  C.  202. 
Coles  V.  Coles,  2  Md.  Ch.  341 ;  Scbindel         «  Richards  v.  Kichards,  1  Grant,  Pa. 

V.  Scbindel,  12  Md.  294 ;  Childs  t;.  Childs,  389;  Henderson  v.  Henderson,  88  111.  248. 

49Md.  609;  ante,  §  719.  And  see  Tbomas  v.  Thomas,  6  C.  £. 

'  Lord  Stowell,  in  Eyans  v.  Eyans,  1  Green,  97. 
Hag.  Con.  35,  4  Eng.  Ec.  810,  349 ;  a.  p.         &  Carr  v.  Carr,  22  Grat  168.    And  see 

Thomas  v,  Thomas,  supra. 

555 


§T45 


JUDICUL  DIVOBCES. 


[book  VH. 


§  744.  Not  Oross  and  Penifitent.  —  The  case  need  not  be  an 
aggravated  one  of  constant,  deliberate,  and  brutal  ill  usage.^ 
Where,  for  example,  the  court  below  had  charged  the  jury  that 
^'  the  acts  must  be  persistent,  and  the  cruelty  must  be  so  extreme 
in  its  nature  that  in  itself  it  furnishes  an  apprehension  that  the 
continuance  of  the  cohabitation  would  be  attended  with  bodily 
harm  to  the  wife,*'  the  higher  tribunal  held  this  to  be  too  strong. 
Said  the  judge :  "  Acts  of  cruelty,  such  as  are  specified,  need  not 
be  persistent,  need  not  become  a  fixed  habit,  before  relief  and 
safety  can  be  had  by  a  divorce."  ^  If,  from  irritability  of  temper, 
the  husband  has  occasionally  lost  command  over  himself,  and 
under  the  sway  of  passion  has  done  acts  of  violence  to  his  wife, 
and  the  circumstances  lead  to  the  presumption  that  they  will  be 
repeated,  though  seldom,  the  divorce  may  be  granted.*    As  to  — 

How  many  Acts.  —  Said  Lord  Stowell :  ^^  The  law  does  not 
require  that  there  should  be  many  acts.  The  court  has  expressed 
an  indisposition  to  interfere  on  account  of  one  slight  act,  particu- 
larly between  persons  who  have  been  under  long  cohabitation ; 
because,  if  only  one  such  instance  of  ill  treatment,  and  that  of  a 
slight  kind,  occurs  in  many  years,  it  may  be  hoped  and  presumed 
that  it  will  not  be  repeated.^  But  it  is  only  on  this  supposition 
that  the  court  forbeai's  to  interpose  its  protection,  even  in  the 
case  of  a  single  act ;  because,  if  one  act  should  be  of  that  descrip- 
tion which  should  induce  the  court  to  think  that  it  is  likely  to 
occur  again,  and  to  occur  with  real  sufiFering,  there  is  no  rule 
that  should  restrain  it  from  considering  that  to  be  fully  sufficient 
to  authorize  its  interference/'  ^     Indeed,  — 

§  745.  Single  Act  —  That  a  single  act  of  violence  may,  under 
some  circumstances,  authorize  a  divorce,  results  necessarily  fi*om 
the  doctrine  already  considered,^  that  no  violence  need  be  in* 
flicted,  if  the  conduct  of  the  husband  is  such,  in  any  respect,  as 
to  create  a  reasonable  apprehension  of  future  violence.     Yet,  — 


^  Cases  held  sufficient  are  Cook  v. 
Cook,  3  Stock.  196;  Turner  v.  Turner,  44 
Ala.  437 ;  Pillar  o.  Pillar,  22  Wis.  668. 

'^  Mahone  v.  Mahone,  19  Cal.  626,628, 
opinion  by  Norton,  J. 

'  Lockwood  V.  Lockwood,  2  Curt.  Ec. 
281.  7  Eng.  Ec.  114,  126;  Dysart  u.  Dy- 
sart.  1  Rob.  Ec.  106, 121,  470,  633,  640. 

*  n.  p.  Fleytas  v.  Pignoguy,  9  La.  419. 
In  Graecen  v.  Graecen,  1  Green  Ch.  469, 
the  Chancellor  deemed,  that  isolated  acta 
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of  long  standing  will  not  entitle  the  wife 
to  a  divorce,  especially  if  the  more  recent 
conduct  of  the  husband  has  been  differ- 
ent ;  yet  evidence  of  the  earUer  may  be 
received  in  connection  with  evidence  of 
later,  to  show  a  series  of  wrongs  and  in- 
juries. 

^  Holden  v.  Holden,  1  Hag.  Con.  US, 
4  Eng.  Ec.  462,  464 ;  French  v  French,  4 
Mass.  687. 

«  Ante,  S  780. 
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Special  Temui  of  Statute  —  ("  Indignities  **  —  PennaylTania).  —  A 
statute  may  be  in  terms  to  alter  the  unwritten  law  in  this  respect, 
and  render  one  act  not  enough.  Whether  or  not  the  following 
Pennsylvania  statute  is  such  may  be  a  question.  It  provides  for 
a  divorce  in  favor  of  the  wife,  whenever  her  husband  shall  have 
*^  offered  such  indignities  to  her  person  as  to  render  her  condition 
intolerable  and  life  burdensome,  and  thereby  forced  her  to  with- 
draw from  his  house  and  family."  ^  The  court  in  one  instance 
observed :  "  We  had  this  cause  here  three  years  ago,  and  we 
then  reversed  a  decree  in  favor  of  the  wife  because,  on  the  trial, 
the  judge  below  had  instructed  the  jury  that,  if  the  husband  in 
anger  and  madness  twisted  his  wife's  nose,  she  was  entitled  to  a 
verdict."  With  respect  to  the  instructions  under  review,  the 
learned  judge  said:  ^^ Though  the  judge  [below]  speaks  of  the 
general  conduct  of  the  husband,  yet  we  understand  his  relevant 
instruction  to  be,  that,  if  the  pulling  of  the  wife's  nose  was  done 
in  rudeness  and  in  anger,  in  a  coarse,  vulgar,  and  harsh  manner, 
there  should  be  a  verdict  in  her  favor.  This  is  substantially  the 
very  error  that  caused  the  former  reversal.  ...  It  is  not  of  a 
single  act  that  the  law  speaks  in  the  clause  under  which  this  case 
falls ;  but  of  such  a  course  of  conduct  or  continued  treatment  as 
renders  the  wife's  condition  intolerable,  and  her  life  burden- 
some." ^  Yet,  on  referring  to  what  was  judicially  observed  on 
the  former  occasion,  we  find  the  following :  "  It  is  quite  possible 
that  a  single  act  of  cruelty,  on  a  single  occasion,  may  be  so  severe, 
and  attended  with  such  corresponding  circumstances,  as  might, 
under  a  fair  and  liberal  construction  of  this  statute,  justify 
a  divorce."  But  the  particular  act,  under  the  circumstances 
appearing  in  evidence,  was  quite  properly  deemed  not  to  be 
enough.* 

§  745  a.  Continued  —  (niinois).  —  In  Illinois,  the  words  of  the 
statute  are  ^^  extreme  and  repeated  cruelty ;  "  *  and  it  is  plain  that 
a  single  act,  though  it  may  be  "  extreme  "  in  point  of  cruelty,  is 
not  also  "  repeated."  How  far  this  unfortunate  language  may  be 
mollified  by  construction  it  may  not  be  easy  to  say  in  advance 
To  the  writer  it  seems  plain  that  there  need  not  be  dovhle  cru- 

1  Ante,  S  718.  380,  891,  opinion  hj  Armstrong,  J.    And 

3  RichardB  v.  Richards,  1  Wright,  Pa.  see  the  PennsyWania  cases  cited  ante^ 

226,  227,  opinion  by  Lowrie,  C.  J.  §  718. 

>  Richards  v.  Richards,  1  Grant,  Pa.         «  Ante,  §  7ia 
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elty ;  that  is,  first,  such  facts  as  alone  would  constitute  cruelty 
by  our  unwritten  law ;  and,  secondly,  such  other  and  discon- 
nected facts  as  alone  would  amount  to  the  same  thing ;  because, 
in  these  cases,  acts  are  not  viewed  by  a  court  as  isolated,  but 
each  is  a  stick  in  a  bundle  comprising  the  entire  matrimonial  life. 
Nor,  in  the  ordinary  language  of  this  department  of  the  law, 
does  the  word  "  cruelty  "  necessarily  mean  such  an  aggregation 
of  things  portending  danger  as  will  constitute  a  complete  cause 
of  divorce,  but  it  often  denotes  any  competent  act  of  a  competent 
Feries.  In  one  case  under  this  statute,  where  the  husband  had 
repeatedly  used  harsh  and  profane  language  to  his  wife,  and  had 
once  choked  her  and  threatened  to  do  so  again,  the  "  extreme 
and  repeated  "  cruelt}^  was  held  not  to  be  constituted.  "  It  is  a 
positive  requirement  of  the  statute,"  said  Walker,  J.,  **  that 
there  shall  be  extreme  and  repeated  cruelty,  to  authorize  the 
courts  to  dissolve  the  marriage  tie.  One  act  has  not,  in  this 
State,  been  held  to  answer  the  requirements  of  the  statute.  And 
the  uniform  construction  given  to  the  act  by  this  court,  as  an- 
nounced in  a  number  of  decided  cases,  is,  that  the  cruelty  must 
consist  in  physical  violence,  and  not  in  angry  or  abusive  epithets, 
or  even  in  profane  language."  ^ 

§  746.  Further  of  Single  Act.  —  It  is  doubtless  seldom  in  the 
facts  of  matrimonial  life  that  one  act,  exceptional  to  all  others, 
committed  by  a  husband  whose  general  conduct  toward  his  wife 
is  good,  would  be  of  a  sort  properly  to  be  held  sufficient  to  author- 
ize a  divorce ;  -  for  the  apprehension  of  repetition  would  not  com- 
monly arise.  If  it  were  not  exceptional,  but  there  were  other 
things  harmonious  with  it,  yet  not  proceeding  to  the  same  ex- 
treme, they  should  be  shown.^  Still,  in  an  English  case,  the  wife 
was  granted  a  divorce  from  the  bond  of  matrimony  (there  being 
adultery  in  conjunction  with  the  cruelty,  as  required  by  the 
statute),  though  the  parties  had  never  met  subsequently  to  the 
nuptials,  except  in.  the  single  instance  when  the  cruelty  was  in- 
flicted. "  It  has  been  laid  down,"  said  the  learned  judge  ordinary, 
'*  that,  where  one  gross  act  of  cruelty  is  of  such  a  nature  as  to 
raise  a  reasonable  apprehension  of  further  acts  of  the  same  kind, 

1  Embree  v.  Kmbree,  63  HI  394,  396.         *  And  see  Cook  v.  Cook,  3  Stock.  196. 
It  may  be  helpful  to  consult  also  the  Uli-         *  And  see  Ford  v.  Ford,  104  Masi. 
nois  cases  cited  ante,  §  718;  Coursey  v.     198. 
Coursey,  60  Dl.  186 ;  Farnham  v.  Fam- 
ham,  73  Ul.  497. 
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the  court  will  grant  relief."  ^  In  harmony  both  with  this  decision 
and  with  the  general  doctrine  is  a  previous  case,  wherein  the 
same  learned  judge  held  a  single  act  of  violence,  inflicted  by  the 
husband  on  the  wife,  not  producing  any  considerable  injury  to 
her  person,  and  not  repeated,  to  be,  though  unwarrantable,  insuf- 
ficient. "  That  the  conduct  of  the  respondent,"  he  said-,  "  was 
unwarrantable,  is  true ;  but  I  have  examined  the  cases  referred 
to,  and  find  in  each  of  them,  not  merely  one  violent  act  com- 
mitted under  excitement,  and  not  producing  any  considerable  in- 
jury to  the  person,  but  repeated  acts,  furnishing  such  evidence  of 
scevitia  as  warranted  the  court  in  concluding  that  the  wife  could 
not  cohabit  in  safety  with  such  a  husband,  and  was  therefore  en- 
titled to  the  protection  of  the  court."  ^  And  in  Louisiana  it  was 
deemed  proper,  in  passing  upon  the  sufficiency  of  a  single  act  of 
cruelty,  to  take  into  consideration  the  age,  habits,  and  modes  of 
life  of  the  parties.^ 

§  747.  "  All  the  CiroumatanoeB."  —  The  foregoing  doctrines  are 
but  deductions  from  the  general  one,  that  the  divorce  for  cruelty 
is  given  to  prevent  apprehended  danger,  rather  than  punish  what 
is  already  done.*  So  that  "  all  the  circumstances  together  must 
be  taken  into  consideration  ;  for  the  question  is,  not  whether 
this  or  that  fact  alone  would  render  it  the  duty  of  the  court  to 
pronounce  for  a  separation,  but  whether  all  the  facts  combined 
ought  to  lead  to  that  result."  ^     Now,  partly  to  repeat,  — 

§  748.  Not  Sufficient.  —  An  assault  or  stroke,  a  slap  or  slaps 
with  the  hand,  in  a  single  instance ;  occasional  petulance  of  tem- 
per, rudeness  of  language,  sallies  of  passion,  not  endangering  health 
or  safety^  have  been  considered  insufficient.^  So,  where  the  par- 
ties lived  unhappily  together,  and  sometimes  cursed  each  other ; 
and  the  husband  once  pushed  the  wife  out  of  doors,  without 
harming  her,  in  a  mutual  quarreV  the  evidence  not  showing 
which  was  to  blame,  —  her  prayer  for  divorce  was  refused.* 
But  — 

Sufficient  —  (Throwing  "Water  —  Spitting  in  Face).  —  Throwing 
a  bucket  of  water  on  the  wife's  head,  with  the  threat  of  further 

1  Reeves  v.  Reeves,  3  Swab.  &  T.  139,         ♦  Ante,  §  719. 
141.  *  Dr.  Lushington,  in  Saunders  v.  Saui^ 

>  Smallwood  v.  SmaUwood,  2  Swab.  &    dera,  1  Rob.  Ec.  649,  666. 

T.  397,  402.  «  Finley  v.  Finley,  9  Dana,  62. 

>  Lauber  v.  Mast,   16  La.  An.  693.  '  Ante,  §  734. 

And  see  Doyle  r.  Doyle,  26  Misso.  646.  ^  Cooper  v.  Cooper,  10  La.  249. 
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yiolonoe  if  ska  diil  not  leave  the  house,  was  held  to  be  adequate,  in 
a  case  T^here  there  was  general  unkindness  of  deportment  and  Ian* 
guage.*  So  is  spitting  in  the  wife's  face  a  gross  act  of  cruelty  ; 
and  it  seems  to  be  sufficient  of  itself,  though  this  is  not  quite 
clear.^  Doubtless,  like  any  other  act,  it  takes  color  from  the  gen- 
eral temper  of  the  parties  and  its  special  circumstances. 

§  749.  An  Adequate  Combination.  —  Sir  John  NichoU,  summing 
up  facts  deemed  adequate,  once  said :  "  Here  is  violence, 
preceded  by  deliberate  insult  and  injury.  The  sending  away  her 
[the  wife's]  horses,  and  putting  them  up  to  sale,  while  she  was 
at  church  [they  were  her  separate  property] ;  the  forcibly 
carrying  her,  and  confining  her  to  her  room  ;  afterwards  attempt- 
ing  forcibly  to  carry  her  back  to  her  place  of  confinement ;  the 
forming  an  adulterous  connection  with  her  maid;  the  keeping 
that  servant  in  the  house,  notwithstanding  the  remonstrances  of 
his  wife  and  her  friends ;  the  deposing  his  wife  from  the  manage- 
ment of  his  family,  and  vesting  it  in  this  prostitute,  —  such  cir- 
cumstances have  always  been  held  by  the  court,  not  merely  as 
acts  of  aduUery,  but  as  connected  with  cruelty.  In  addition  to 
this,  there  is  lis  conduct  respecting  the  child  [whom  he  took  from 
her  and  comp^^lled  to  sleep  in  the  room  with  himself  and  the  pros- 
titute], notwithstanding  the  pretext  of  paternal  right,  the  exer- 
cise of  which  courts  of  justice  will  not  be  disposed  to  scan  too 
nicely ;  yet  here  it  was  done,  as  has  been  shown,  merely  to 
distress  his  wife, — this  is  marital  tyranny,  —  it  is  as  clear  an 
act  of  deliberate  and  unmanly  cruelty  as  can  be  committed."' 
Again,  — 

§  750.  Another.  — The  court,  in  a  Tennessee  case,  described  the 
husband's  conduct  for  which  it  granted  the  wife  a  divorce,  thus : 
^'  He  is  in  the  habit  of  using  language  to  her  which  a  gentleman 
will  not  employ  to  his  slaves  ;  he  threatens  to  drive  her  from  his 
house ;  he  slaps  and  chokes  her ;  and,  at  the  family  altar,  in 
her  presence,  he  prays  God  to  deliver  him  from  her."  The  par- 
ties were  members  of  the  Methodist  Episcopal  Church;  and  the 
defendant  admitted  the  prayer  and  claimed  it  was  right.  The 
court  regarded  it,  if  intended  only  for  her  ear,  as  the  greatest 

^  Mojler  v.  Moyler,  11  Ala.  620.  777,  3  Eng.  Ec.  829,  831 ;  Saunden  p. 

s  Clobom's      Case,      Hetley,     149  ;     Saunders,  1  Rob.  Ec.  549,  661. 
D'AguUar  v.  ITAgiillar,  1  Hag.  Ec  773,         >  Smith  v.  Smith,  2  PhiUim.  207,  212, 

1  Eng.  Ec.  282,  234. 
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abuse  of  all ;  but,  if  it  were  serious,  there  was  danger  his  hands 
would  execute  what  his  heart  desired.^ 

§  751.  Another.  —  The  divorce  for  cruelty  is,  in  Mississippi^ 
from  bed  and  board ;  for  adultery  and  desertion,  from  the  bond 
of  matrimony.^  On  a  wife's  application  simply  for  the  former, 
there  was  no  evidence  of  threats  or  blows,  but  the  husband  dis- 
liked her.  He  was  a  wicked  and  abandoned  creature  ;  he  married 
her  for  her  money,  and,  after  getting  it,  deserted  her,  and  lived 
in  adultery  with  another  woman.  She  was  miserably  clad  when 
he  turned  her  off,  and  he  neglected  to  provide  for  her  afterward. 
The  divorce  for  cruelty  was  granted.* 

§  752.  "  Endanger  Life."  —  A  statute  authorized  divorce  where 
the  husband  ''is  guilty  of  such  inhuman  treatment  as  to  en- 
danger the  life  of  his  wife."  **  This  clause,"  it  was  observed,  "is 
the  definition  of  that  degree  of  cruelty  which  in  this  State  en- 
titles the  party  to  a  divorce."  The  danger  must  be  more  than  of 
mere  bodily  harm,  it  must  imperil  "  the  life  of  the  wife."  Yet, 
even  under  this  provision,  there  need  not  be  actual  violence  ; 
"  but  threats  of  violence,"  said  the  learned  judge,  *'  where  there 
is  danger  of  harm,  —  that  is,* of  harm  or  injury  to  the  life  of  the 
party,  —  are  sufficient."*  In  another  case  it  was  observed: 
"  There  may  have  been  no  act  done  by  way  of  attempting  the 
apprehended  injury,  and  yet  the  court  can  tis  w^ell  see  that  there 
is  danger  as  though  there  had  been  many  attempts."  *  Danger 
to  the  health  is,  by  construction,  within  this  statute ;  for  to  im- 
pair health  is  to  jeopardize  life.^ 

§  763.  General  Caution.  —  While  practitioners  and  judges  may 
derive  help  from  the  foregoing  expositions,  it  will  be  only  help, 
not  absolute  guidance.  For  the  facts  of  cases  differ,  the  old 
never  precisely  repeating  themselves ;  so  that  the  law  must  be 
newly  applied  to  each  case  coming  to  judgment.  Nor  is  perfect 
uniformity  of  decision  on  this  subject,  however  desirable,  prao- 


^  Payne  v.  Payne,  4  Hnmph.  600.  See 
also  Clutch  V.  Clutch,  Saxton,  474.  In 
Jonefl  V.  Jones,  Wright,  244,  and  Beatty 
».  Beatty,  Wright,  667,  the  facts  were 
cleariy  sufficient,  and  much  more.  And 
■ee  the  case  of  Atkins  v.  Atkins,  reported 
ante,  §  729,  note. 

>  Hutchinson's  Code,  496,496;  Holmes 
V.  Holmes,  Walk.  Missis.  474. 
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*  PuUiam  v.  Pulliam,  1  Freeman, 
Missis.  S48.    See  also  ante,  §  736. 

«  Beebe  v.  Beebe,  10  Iowa,  133,  136, 
189,  opinion  by  Wright,  C.  J. ;  Cole  v. 
Cole,  23  Iowa,  433. 

*  Caruthers  v.  Caruthers,  18  Iowa,  266, 
opinion  by  Baldwin,  C.  J. 

*  Cole  V.  Cole,  supra.  See,  also,  on 
the  construction  of  this  statute,  Knight  n 
Knight.  81  Iowa,  461. 
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tically  possible.     Judges,  however  able  and  judicious,  will  neces- 
sarily, in  some  degree,  differ. 

III.    The  Relative  Rights  and  Duties  of  Husband  and  Wife. 

§  754.  Importance  of  this  Question.  —  Tn  many  cases  of  alleged 
cruelty,  a  right  interpretation  of  the  facts  is  possible  only  on 
a  due  consideration  of  the  relative  rights  and  duties  of  the  parties. 
Hence  the  necessitv  of  the  discussion  here. 

Husband  as  Head  of  FamUy.  —  Our  law  makes  the  husband  the 
head  of  the  family,^  and  entrusts  him  with  what  is  commonly 
spoken  of  in  the  books  as  the  right  of  government  over  the  wife.' 
But  this  does  not  imply  every  thing  which  any  person  might  in- 
fer from  it.  And  commensurate  with  this  right  of  government  is 
the  duty  of  protection  and  care.  In  Lord  Stowell's  words,  "  he 
is  to  practise  tenderness  and  affection,  and  obedience  is  her  duty.*'  ^ 
Nor  is  the  right  of  government  so  unlimited  as  to  carry  with  it 
the  — 

Right  of  Chastisement.  —  In  the  early  periods  of  our  law  this  was 
to  some  extent  permitted.  Chapman,  C.  J.,  in  a  Massachusetts 
case,  explains  it  by  the  old  form  of  the  writ  of  supplicavit^  when 
it  issued  for  the  protection  of  the  wife  against  the  husband.  It 
was  "  that  he  shall  well  and  honestly  treat  and  govern  the  afore- 
said B  (his  wife),  and  that  he  shall  not  do  nor  procure  to  be 
done  any  damage  or  evil  to  her  of  her  body,  otherwise  than  what 
reasonably  belongs  to  her  husband  for  the  purpose  of  the  govern- 
ment and  chastisement  of  his  wife  lawfully."*.  The  common 
form  of  expressing  the  old  doctrine  was,  that  the  husband  may 
give  his  wife  "  moderate  correction."  Then  the  right  was  ques- 
tioned in  England,^  and  it  is  believed  now  to  be  obsolete  there. 
In  1860,  on  the  trial  of  a  divorce  case,  the  judge  ordinary  said  to 
the  jury  :  "  If  a  woman  gets  drunk  and  loses  her  self-possession, 
and  makes  use  of  personal  violence  towards  her  husband,  or  de- 
stroys his  property,  he  may  use  some  force  or  violence,  if  he  can- 
not otherwise  restrain  her  *■  if  she  comes  drunk  into  his  shop,  he 
may  take  her  by  the  shoulders  and  turn  her  out,  but  to  follow  after 

1  Ante,  §  655.  *  Adams  v.  Adams,  100  Mass.  886^ 

s  1  Bishop  Mar.  Women,  §  45  et  seq.  870. 

>  Oliver  v.  Oliyer,  1  Hag.  Con.  861,  4         *  1  BL.  Com.  444;  Beere  Dom.  B«l. 

Kng.  Ec.  429, 480.  6& 
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her  and  beat  her  is  inexcusable ;  there  is  no  law  authorizing  a 
man  to  beat  his  drunken  wife."  ^  In  our  own  State  of  Mis- 
sissippi, the  court,  in  an  early  case,  affirmed  the  old  right, 
under  the  limitation  that  the  husband  should  "  confine  him- 
self within  reasonable  bounds  when  he  thinks  proper  to  chastise 
his  wife  ; "  the  result  being,  that  he  is  capable  in  law  of  commit- 
ting a  criminal  assault  and  battery  upon  her.^  We  may  doubt 
whether  any  right  of  chastisement  would  be  accorded  to  a  husband 
in  this  State  now.  The  North  Carolina  courts  long  contended  for 
and  affirmed  and  reaffirmed  this  right,  modifying  it  variously  from 
time  to  time  as  new  cases  and  new  aspects  of  the  question  arose.* 
Its  existence  there  was  acknowledged  in  all  the  first  five  editions 
of  the  present  work.  But  at  length  it  appears  to  be  utterly 
swept  away ;  so  that,  in  the  words  of  Settle,  J.,  "  we  may  assume 
that  the  old  doctrine  that  the  husband  had  a  right  to  whip  his 
wife,  provided  he  used  a  switch  no  larger  than  his  thumb,  is  not 
law  in  North  Carolina."  *  In  our  other  States,  it  was  never  re- 
ceived, or  it  is  repudiated;*^  so  that  wife  whipping,  whether  in 
moderation  or  otherwise,  is  nowhere  allowed  among  us.  The 
right  also  is  denied  in  Ireland®  and  in  Scotland.^ 

How  as  to  Cruelty.  —  The  importance  of  this  question  in  cruelty 
suits  somewhat  diminishes  under  the  consideration,  that,  in  any 

1  Pearman  v.  Pearman,  1  Swab.  &  T.  No.  I.  266 ;  The  State  v,  Mabrey,  64  N.  C. 

601.    See  Prichard  v.  Prichard,  3  Swab.  692,  603. 

&  T.  601 ;  Kelly  u.  Kelly,  Law  Rep.  2  P.         «  The  State  v.  Oliver,  70  N.  C.  60 ; 

&  M.  31,  59.  Taylor  v.  Taylor.  76  N.  C.  433. 

s  Bradley  v.  The  State,  Walk.  Missis.         «  Fulgham  v.  The  State.  46  Ala.  1^, 

156,A.  D.  1824.    The  opinion,  by  Ellis,  J.,  147;   Reeve  Dom.   Rel.  66;  Bac.  Abr. 

closes  as  follows  :  "  Family  broils  and  Bouyier's  ed.  tit.  Bar.  &  Feme,  B. ;  Bas- 

dissensions  cannot  be  investigated  before  com  v.  Bascom,  Wright,  632 ;  Poor  v. 

the  tribunals  of  the  country,  without  cast-  Poor,  8  N.  H.  307,  313;  Perry  v.  Perry,  2 

ing  a  shade  over  the  character  of  those  Paige,  601,  503;  The  State  v.  Barnhard, 

who  are  unfortunately  engaged  in  the  Essex,  Oyer  and  Terminer,  1849,  Newark 

controversy.    To  screen  from  public  re-  Daily  Advertiser,  2  West.  Law  Jour.  301, 

proach  those  who  may  be  thus  unhappily  Page  on  Div.  153,  note ;  Atkins  v.  Atkins, 

situated,  let  the  husband  be  permitted  to  ante,  §  729,  note  ;  People  v.  Winters,  2 

e^isrcise  the  right  of  moderate  chastise-  Parker  C.  C.  10;    James  v.  Common* 

m  nt,  in  cases  of  great  emergency,  and  wealth,  12  S.  &  R.  220,  226 ;  The  State  v. 

use  salutary  restraints  in  every  case  of  Buckley,  2  Harring.  Del.  652 ;   Shackett 

misbehavior,  without  being  subjected  to  v,  Shackett,  49  Vt.  196 ;  Grorman  v.  The 

vexatious  prosecutions,  resulting  in  the  State,  42  Texas,  221 ;  Commonwealth  v. 

mutual  discredit  and  shame  of  all  parties  McAfee,    108    Mass.  468  ;    Gholston    v, 

concerned."  Gholston,  81  Ga.  626 ;  Hurd  on  Habeas 

«  Joyner  v.  Joy ner,  6  Jones  Eq.  322,  Corpus,  26 ;  1  Bishop  Crim.  Law,  §  891. 
826;  The  State  t;.  Rhodes,  Phillips,  463,         «  Carpenter   v.   Carpenter,    Mllward, 

466^  469;  The  State  v.  Black,  Wiaston,  169. 

7  1  Fras.  Dom.  Rel.  241,  460. 
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view,  the  husband  could  not  screen  himself  from  judicial  conse- 
quences for  beating  his  wife  if  she  were  free  from  blame  ;  ^  and,  if 
she  were  in  fault,  she  would  not  ordinarily  be  entitled  to  a  divorce, 
though  the  blows  were  inflicted  without  right,^ 

§  756.  Imprisonment  of  'Wife.  —  The  question  of  the  husband's 
right  to  imprison  his  wife  is  a  little  different.  In  general,  this  is 
not  permitted  him ;  **  for,"  as  was  said  in  an  old  case,  "  she  is 
entitled  to  all  reasonable  liberty,  if  her  behavior  is  not  very  bad."  ^ 
But  when,  as  was  also  observed  in  this  case,  according  to  another 
report  of  it,  "  the  wife  will  make  an  undue  use  of  her  liberty, 
either  by  squandering  away  the  husband's  estate,  or  going  into 
lewd  company,*  it  is  lawful  for  the  husband,  in  order  to  preserve 
his  honor  and  estate,  to  lay  such  a  wife  under  restraint."  ^    As  to  — 

Idmita  of  English  Doctrine  — •  A  wife  having  absented  herself  from 
the  husband's  house,  without  cause,  or  his  knowledge  or  consent, 
he  brought  suit  against  her  for  the  restitution  of  conjugal  rights. 
She  did  not  appear  to  it,  but  absconded.  Four  years  afterward 
he  got  her  into  his  house  by  stratagem,  and  confined  her  in  it ; 
she  declaring  that  she  would  leave  when  she  had  the  opportunity. 
He  was  held  to  be  justified.^  If  there  is  a  separation  under 
articles,  the  husband's  right  to  restrain  the  wife  is  at  an  end.' 
But,  — 

§  756.  "With  us.  —  In  this  country,  where  we  do  not  allow  the 
suit  for  the  restitution  of  conjugal  rights,  repudiating  therefore  by 
implication  the  principle  of  a  compelled  cohabitation  whereon  it 
is  founded,  there  is  apparently  no  just  ground  for  permitting  a 
husband  to  confine,  even  in  his  own  house,  a  sane  wife  who  is 
simply  unwilling  to  dwell  with  him.  It  is  believed  that  none  of 
our  courts  will  recognize  this  authority.  Still  the  husband  must, 
with  us,  have  some  right  of  restraint;  for  our  law  makes  him 
criminally  responsible  for  her  acts  of  crime  committed  in  his  pres- 


1  In  re  Cochrane,  8  Dowl.  P.  C.  630. 

•  Post,  §  764-768.  In  Trowbridge  if. 
Carlin,  12  La.  An.  882,  the  divorce  was 
denied,  Cole,  J.,  observing;  "The  [de- 
fendant] husband  seems  to  have  sap- 
ported  her  [the  wife's]  ebullitions  of 
temper  for  a  long  time ;  until,  becoming 
wearied,  he  endeavored  to  correct  her 
temper  by  corporeal  punishment." 

>  Lister's  Case,  8  Mod.  22 ;  In  re  Price, 
2  Fost.  &  F.  263. 
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4  The  State  v.  Craton,  6  Ire.  164. 

*  Rex  V,  Lister,  1  Stra.  478.  And 
Taylor  v,  Taylor,  2  Lee,  172.  6  Eng.  Ec 
81.  And  see  ante,  §  735.  and  Atkins  p. 
Atkins,  ante,  §  729,  note. 

•  In  re  Cochrane,  8  Dowl.  P.  C.  630, 
Wadd.  Dig.  164,  note. 

7  Reg.  V.  Leggatt,  18  Q.  B.  781 ;  Rex 
V.  Mead,  1  Bur.  542;  Vane's  Case,  13 
East,  172,  note,  1  W.  Bl.  18;  Hard  oo 
Habeas  Corpus,  84. 
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ence,  and  civilly  for  her  torts  whether  he  is  present  or  absent. 
And  it  would  be  absurd  to  deny  him  all  means  of  avoiding  these 
heavy  liabilities.  He  must  have  the  right  so  far  to  restrain  her 
as  to  free  himself.  Nor  can  we  object  to  the  doctrine,  that  a  hus- 
band may  lawfully  take  his  wife  by  force  from  the  possession  of 
an  adulterer.^    Thus,  — 

§  757.  Power  as  broad  as  Responsibility.  —  It  was  said  in  a  Penn- 
sylvania case :  "  A  man  owes  to  his  wife  aflFection,  fidelity,  and 
protection.  He  has  a  right  to  reciprocity  of  fueling,  and  he  has  a 
right  to  a  reasonable  control  of  her  actions,  as  he  is  accountable,  in 
many  respects,  for  her  conduct.  It  is  a  sickly  sensibility  which 
holds  that  a  man  may  not  lay  hands  on  his  wite,  even  rudely,  if 
necessary,  to  prevent  the  commission  of  some  unlawful  or  criminal 
purpose,  or  the  use  of  a  butcher's  knife  against  a  relative.^'  ^ 

§  758.  Confonning  to  Husband's  Habits.  —  The  books  tell  US,  the 
wife  should  conform  to  the  habits  and  tastes  of  her  husband ;  so 
that  she  cannot  ordinarily  complain  of  his  peculiarities  and  eccen- 
tricities. In  reason,  also,  the  like  duty  rests,  to  some  extent,  on 
the  husband,  as  to  those  of  the  wife.  Mutual  conformity  and  as- 
similation are  of  the  essence  of  the  principle  of  "  one  flesh,"  which 
the  law  has  adopted  from  Scripture.^  Yet  there  are  limits  to  a 
wife's  obligations  in  this  respect ;  for,  if  the  husband  has  whims 
and  caprices  of  a  sort  to  endanger  her  health,  she  need  not  yield 
to  them,  but  she  may  make  them  the  ground  of  a  suit  for  divorce.* 
Still,  as  the  causes  which  will  justify  this  remedy  must  be  grave 
and  weighty,*^  the  courts  hold,  that,  — 

Forbidding  Church  —  Visits  to  Relatives.  —  Though  it  is  an  act  of 
great  unkindness  and  unreasonable  oppression  in  a  husband  to 
forbid  his  wife  to  attend  a  particular  church,  of  which  she  is  a 
member ;  *  or  to  interdict  all  intercourse  with  her  family ;  ^  or  to 
prevent  her  from  paying  a  visit  to  his  own  relatives ;  *  yet  con- 
duct like  this  is  not  alone  a  sufficient  cause  of  divorce.  It  may  in 
some  circumstances  tend  to  illustrate  his  temper ;  and  his  legal 
right  may  be  enforced  in  an  illegal  manner.     In  one  case  the  wife 

1  1  Bishop  Crim.  Law,  §  891 ;  The  Con.    95,  4   Eng.  £c.  810,  849 ;   ante^ 

Bute  V,  Craton,  6  Ire.  164.  §  734. 

<  Richards  v,  Richards,  1  Grant,  Pa.  »  Ante,  §  748. 

889,  892.  *  Lawrence  v.  Lawrence,  8  Paige,  267* 

•  1  Bishop  Mar.  Women,  §  86.  7  i^eeld  u,  Neeld,  4  Hag.  £c.  2d3,  269. 

«  Dysart  v.  Dysart,  1  Rob.  £c.  470,  *  D'Aguilar  v.  D'AguUar,  1  Hag.  Ea 

472,  612.    See  Evans  v.  Evans,  1  Hag.  778,  8  Eng.  Ec.  829,  336. 
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pleaded,  that  the  husband  had  forbidden  her  to  hold  intercourse 
with  her  own  family ;  and  Lord  Stowell,  "  not  without  hesita- 
tion," admitted  the  article,  observing:  "There  maybe  circum- 
stances that  will  justify  that  prohibition.  And  the  court  could  ill 
judge  of  the  reasonableness  of  such  an  injunction.  Though  the 
wife  may  be  very  amiable,  her  connections  may  not  be  so,  and 
there  may  be  many  reasons  which  would  justify  such  exclusion.*'  ^ 
So,— 

§  759.  Household.  Management.  —  As  the  husband  is  the  head 
of  the  family,^  he  may  take  into  his  own  hands  the  management 
of  the  household  affairs ;  and,  if  he  does,  and  publicly  prohibits 
his  wife,  this  alone  will  not  be  cruelty  authorizing  divorce.  Yet, 
as  aggravating  and  giving  character  to  acts  of  cruelty  proper,  it 
may  be  important.  "  I  cannot,"  says  Lord  Stowell,  "  call  it 
cruelty  if  a  gentleman  chooses  to  settle  his  weekly  bills  himself ; 
because  I  take  it,  that  a  wife  acts  in  this  respect,  not  by 
any  original  right,  but  as  the  steward  and  as  the  representative 
of  her  husband.  And,  if  a  man  has  but  tt  moderate  opinion  of  his 
wife's  management,  and  is  vain  enough  to  have  a  better  of  his 
own ;  if  he  does  choose  to  take  into  his  own  hands  the  payment 
of  the  weekly  bills,  I  protest  it  does  appear  to  me  to  be  that  kind 
of  conduct  with  which  no  magistrate,  ecclesiastical  or  civil,  has 
any  right  to  interfere."  * 

§  760.  Marital  Connection.  —  The  law  gives  the  husband  the 
right  to  have  his  wife  occupy  the  same  bed  with  himself.  But, 
if  she  refuses  his  embraces,  it  is  not  cruelty  in  her  toward  him.* 
On  the  other  hand,  if  he  forces  her,  it  is  not  rape.^  Yet  it  is  not 
conduct  which  the  law  encourages  and  approves  *  Then,  if  he 
abuses  his  right  to  her  person,  by  cairying  it  to  an  extent  injuri- 
ous to  her  health,  and  there  is  a  reasonable  apprehension  that  he 
will  continue  to  do  so,  she  may  have  a  divorce  for  the  cruelty.^ 
In  a  Connecticut  case,  it  appeared  that  the  wife  was  in  feeble 
health  ;  the  husband,  well  and  jealous ;  and,  besides  inflicting 


1  Waring  V.  Waring,  2  Hag.  Con.  15S,  «  Ante,  §  738;  Cowlee  v  Cowles,  112 

169,  2  Phillim.  132,  1  Eng.  Ec.  210,  213.  Mass.  29a 

And  see  Shaw  v.  Shaw,  17  Cona  189, 195 ;  »  2  Bishop  Grim.  Law,  $  1119. 

Fulton  V.  Fulton,  36  Missis.  517.  ^  Ante,  §  332,  388. 

3  Ante,  §  754.  ^  Green,  Ch.,  in  Moores  v,  Moorea,  1 

s  Erans  v.  Evans,  1  Hag.  Con.  85, 115,  C.  K  Green,  276 ;  English  «.  English,  12 

116,  4  Eng.  Ec.  310,  347;  1  Fras.  Dom.  C.  E.  Green,  579. 
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much  general  abuse,  he  often  compelled  her  to  his  embrace^ 
against  her  remonstrance,  and  her  declaration  that  it  injured  her, 
at  times  when  it  was  truly  improper,  unreasonable,  and  in  fact 
injurious  to  her  health.  On  two  occasions,  he  even  removed  her* 
by  force  from  the  bed  of  her  daughter,  to  which  she  had  retired, 
to  his  own.  Her  health  being  in  jeopardy,  and  having  actually 
suffered  from  this  conduct,  she  left  him,  and  brought  her  suit  for 
divorce.  So  the  court  found  the  facts  to  be  ;  also,  that,  though  she 
was  in  no  danger  of  receiving  other  physical  ill  treatment  from  him, 
"she  had  just  reason  to  fear  he  would  compel  her  to  occupy  the 
same  bed  with  him,  regardless  of  the  consequences  to  her  health." 
But  even  on  these  proofs  the  majority  of  the  judges  deemed  her 
not  entitled  to  the  divorce,  and  refused  it ;  on  the  technical  ground, 
that,  sexual  intercourse  in  marriage  being  lawful,  he  would  be 
responsible  for  the  excess,  only  on  committing  it  with  knowledge 
of  its  injurious  effects.  But  his  knowledge  was  not  shown,  except 
by  her  claim  of  suffering  in  health  from  this  cause.^  Most  judges 
would  follow  the  minority  on  this  question.  When  the  wife 
claimed  that  she  was  injured  by  this  undue  exercise  of  what  was 
otherwise  his  right,  and  he  saw  her  droop  under  the  injury  which 
the  proofs  established  to  be  real  and  not  feigned,  and  when  it 
was  admitted  that  even  after  this  judicial  investigation  a  return 
to  cohabitation  would  subject  her  to  continued  inroads  of  the 
same  sort  upon  her  health,  it  is  difiScult  to  see  how  the  technical 
right  of  husbands  to  do  what  will  not  injure  their  wives  could 
give  authority  to  this  husband  to  kill  his  wife.^  As  well  might 
a  father,  indicted  for  killing  his  child  by  undue  chastisement, 
say,  that,  when  the  boy  complained  his  ribs  were  broken,  he 
had  no  evidence  of  it,  and  when  he  broke  the  skull  by  too  heavy 
a  blow  it  was  only  in  the  exercise  of  a  paternal  right. 

IV.    Cruelty  ly  the  Wife  to  the  Husband, 

§  761.  In  General.  —  Causes  both  physical  and  mental  render 
the  infliction  of  cruelty  by  the  wife  on  the  husband  less  common 
than  by  him  on  her.  Yet  the  law  equally  in  England  and  in  most 
of  our  States  gives  the  same  relief  to  a  complaining  husband  as  to 

1  Shaw  V.  Shaw,  17  Conn.  189;  ante,  §  7S4,  note, 
s  And  see  ante,  §  7d4,  768. 
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a  complaining  wife.'     In  some  of  the  States,  the  wife  alone  is  en- 
titled to  this  divorce.' 

Compared  with  Husband's  Ctnelty  —  (Restraining  Wife).  —  Chan- 
cellor Walworth  appears  to  have  deemed,  that  nothing  in  the 
wife  is  cruelty,  which  the  husband  can  restrain  by  a  due  exercise 
of  his  marital  power.  Instead  of  coming  to  the  court  for  relief, 
he  should  fight  it  out  in  pais.  ^^  It  is  not,"  said  this  learned 
judge,  "  sufficient  to  show  a  single  act  of  violence  on  her  part 
towards  him,  or  even  a  series  of  such  acts ;  so  long  as  there  is  no 
reason  to  suppose  that  he  will  not  be  able  to  protect  himself  and 
family  by  a  proper  exercise  of  his  marital  power."  But  he  may 
*^  establish  such  a  continued  course  of  bad  conduct  on  the  part  of 
the  wife,  towards  himself  and  those  who  are  under  his  protection 
and  care,  as  to  satisfy  the  court  that  it  is  unsafe  for  him  to  co- 
habit or  live  with  her."  And  he  may  include  in  his  bill  acts  of 
yiolence  and  misconduct  toward  his  children  and  other  members 
of  the  family .3  Now,  however  we  may  regard  this  suggestion, 
plainly,  whether  the  husband  or  the  wife  is  complainant, — 

Relative  Position  —  Strength.  —  The  relative  situations  and 
rights  of  the  parties,  and  even  their  comparative  physical 
strength,  may,  in  various  circumstances,  be  important.*     And  — 

Leaving  Wife  without  Support — The  condition  in  which  the 
divorce  will  leave  the  wife  can  hardly  fail,  in  some  instances,  to 
appeal  strongly  to  the  compassion  of  a  merciful  judge.  Except 
in  a  few  States,  where  statutes  have  changed  the  rule  of  the  un- 
written law,  this  divorce  will  leave  the  wife,  whose  entire  means, 
and  the  strength  of  whose  better  days,  may  have  enriched  the 
husband,  penniless  and  without  ability  to  earn  a  livelihood. 
In  view  of  this,  in  New  York,  Chancellor  Walworth  said :  '*  It 

1  Furlonger  v,  Furlonger,  6  Notes  Gas.  ment ;  but,  in  the  Revised  Statutes  of 

422;  Kirkman  u.  Kirkman,  1  Hag.  Con.  1830»  this  remedj  was  given  onlj  to  the 

409 ;  Waring  v  Waring,  2  Phillini.  132,  wife.    By  accident,  however,  the  earlier 

1  Eng.  Ec.  210;  White  v.  White,  1  Swab,  statute  was  not  expressly  repealed;  and 

&  T.  691 ;  ante,  §  717,  note  ;  Ayl.  Parer.  so  it  was  held  to  remain  in  force.    Perry 

229;  Oughton,  tit.  193,  §  18;   Lynch  ».  p.  Perry,  2  Barb.  Ch.  811 ;  Perry  r.  Perry, 

Lynch,  33Md.  328;  Kempf  r.  Kempf,  34  2    Paige,    601;    Van  Veghten    v.  Van 

Misso.  211 ;  Jones  v.  Jones,  16  Smith,  Pa.  Veghten,  4  Johns.  Ch.  601 ;  McNamara 

494;  Small  v.  SmaU,  67  Ind.  668.  v.  McNamara,  2  Hilton,  647,  649. 

•  New  York.— In  New  York,  the  act         »  Perry  v.  Perry,  1  Barb.  Ch.  616; 

of  April  10,  1824,  §  12,  aathorized  a  ante,  §  736. 

divorce  from  bed  and  board  on  prayer  of         *  See  ante,  S  714,  764-760;  Bojle  «k 

the  husband  for  the  wife's  cruel  treat-  Doyle,  26  Misso.  646, 646. 
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must,  therefore,  be  a  very  strong  case,  which  will  induce  this  court 
to  grant  a  final  separation  on  the  application  of  the  husband."  ^ 
Perhaps  the  court  might  accomplish  substantial  justice  in  a  par- 
ticular case,  by  granting  to  the  husband  his  divorce  on  condition  of 
his  restoring  a  reasonable  amount  of  property  to  the  wife.^ 

§  762.  Further  of  ReBtrainlng  "Wife.  —  The  suggestion  that  the  hus- 
band should,  by  his  "  marital  power,"  when  possible,  restrain  the 
wife's  violence,  instead  of  coming  to  the  court  for  aid,  ought,  in  rea- 
son, to  have  but  a  narrow  application,  if  any.  He  may  be  physically 
weaker  than  she  ;  or,  if  he  is  not,  she  has  means  of  inflicting 
physical  injury  without  measuring  strength  with  him.  If  he  is  the 
stronger,  shall  he  whip  her?  That,  we  have  seen,^  is  forbidden 
him.  Shall  he  imprison  her?  The  availability  of  this  right  is 
questionable.^  Then,  is  a  physical  squabble  with  a  woman  a  manly 
sport,  which  the  law  should  not  only  encourage,  but  command  ? 
No  great  difference,  it  is  believed,  should  be  made  by  the  courts 
in  estimating  a  case  of  cruelty,  whether  the  complaint  comes  from 
the  husband  or  from  the  wife.  If  often  she  is  the  more  lovable 
and  amiable  of  the  two,  she  is  not  always  so.  When  she  is  not, 
but  is  even  worse  for  her  sex,  the  court  pays  no  compliment  to 
woman  by  permitting  this  circumstance  to  shield  her  from  the 
consequences  of  unsexing  herself.*     Hence,  — 

§  762  a.  Contdnued.  —  The  better  view  is  believed  to  be  that 
entertained,  in  1864,  by  the  English  court.  The  facts  of  the 
case,  as  stated  by  Sir  J.  P.  Wilde,  were  the  following :  "  The 
cohabitation  of  the  parties  has  been  very  long ;  and  there  is  a 
large  family,  many  of  them  now  grown  up.  The  great  and  unre- 
strained violence  of  the  wife,  her  irritability  on  all,  even  the 
slightest  occasions,  her  bursts  of  unprovoked  ill  temper,  and  the 
abuse  she  habitually  heaped  on  her  husband,  were  fully  proved. 
But  she  went  further.  She  ventured  from  time  to  time  to  lift 
her  hand  against  him.  She  added  personal  outrage  to  the  degra- 
dation of  foul  language.  Emboldened  by  a  policy  of  passive 
resistance,  which  during  the  last  fifteen  years  he  had  adopted 

1  Palmer  v.  Palmer,  1  Paige,  276,  278.  dent  in  support  of  the  application,  re- 
See  also  Sheffield  v.  Sheffield,  3  Texas,  fused  to  make  any  order."  White  v. 
79;  Byrne  v.  Byrne,  3  Texas,  336;  DeLa  White,  1  Swab.  &  T.  691,  694.  But  thif 
Hay  V,  De  La  Hay,  21  111.  262.  is  overruled.     See  post,  §  762  a,  note. 

2  In  a  late  Euglish  case,  on  a  diyorce         '  Ante,  §  764. 

for  the  wife's  cruelty,  there  was  an  appli-         ^  Ante,  §  766,  766. 

cation  on  her  behalf  for  alimony.    "  But         *  And  see  Gholston  v,  Gholston,  31  Ga 

the  courts  in  the  absence  of  Uny  prece-    62& 
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from  religious  motives,  she  sought  to  rule  his  conduct  by  threats 
of  personal  attack ;  and,  finally,  she  thrust  herself  before  him  on 
the  steps  of  a  public  chapel,  the  service  of  which  he  was  attend- 
ing against  her  wil| ;  assailed  him  with  abuse  and  blows,  and,  as 
the  sole  refuge  from  an  unseemly  struggle,  drove  him  with  igno- 
miny home.  The  excitement  caused  by  this  unwomanly  deed, 
and  perhaps  still  more  the  nervous  shock  sustained  by  him  in  the 
necessary  effort  of  self-restraint,  induced  a  fit  and  much  mental 
and  bodily  suffering."  Here,  it  is  perceived,  there  was  no  at- 
tempt by  the  husband  to  exercise  physical  restraint,  which,  it 
may  be  supposed,  would  have  been  effectual.  Moreoyer,  said  the 
judge :  "  I  do  not  believe  that  his  wife  ever  intended  or  is  likely 
to  do  him  serious  harm  by  personal  violence."  Yet  it  was  not 
deemed  by  this  learned  judge  to  be  the  duty  of  the  husband  to 
measure  strength  with  the  wife,  or,  declining,  to  abstain  £rom 
seeking  the  protection  of  the  court.  "  Where  the  woman  is  the 
assailant,"  it  was  observed,  *'  many  a  man  may  submit  to  the  out- 
rage of  a  blow,  who  would  defend  himself  from  real  injury  if 
imminent."  And  on  a  consideration  of  the  whole  case,  the  court 
granted  the  husband  the  judicial  separation  prayed.^ 

§  763.  Endangering  Life.  —  Where,  in  Iowa,  the  statute  pro- 
vided divorce  for  ill  treatment  dangerous  to  the  life,^  a  husband 
alleged,  in  substance,  that  his  wife  had  shamefully  treated  him 
by  beating  and  bruising  him  without  just  cause  ;  that  she  had  at 
divers  times  declared  it  would  be  right  for  her  to  put  poison  into 
his  food,  and  she  should  be  glad  if  he  were  dead  ;  that  his  occu- 
pation required  him  to  have  at  all  times  certain  poisons  about  his 
house ;  and  that  he  had  been  compelled  to  exercise  the  greatest 
caution  to  keep  them  out  of  her  way,  fearing  she  would  get  pos- 
session of  them  and  endeavor  to  poison  him.  And,  on  demurrer, 
the  facts  thus  set  forth  were  held  to  constitute  sufficient  ground 
for  the  divorce.* 

1  Prichard  v.  Prichard,  8  Swab.  &  T.  Swab.  &  T.  208,  in  which  it  had  been  held 

623.    The  learned  judge,  however,  held  that  this  could  not  be  done.    "I  think/' 

that  the  husband,  in  this  case,  should  be  he  said,  "  if  there  is  no  precedent^  I  ought 

required  to  make  some  proTision  for  the  to  make  one." 
wife ;  and  overruled  White  v.  White,  1         >  Ante,  §  762. 
Swab.  &  T.  691,  and  Dart  v.  Dart,  3         *  Beebe  v.  Beehe,  10  Iowa,  18SL 
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V.  The  Effect  of  111  Conduct  in  the  Complaining  Party. 

§  764.  Elsewhere.  —  The  several  defences  appear  in  the  second 
volume.^  And,  among  the  rest,  a  divorce  will  not  be  given  to 
one  who  is  guilty  of  the  same  thing  of  which  he  complains  in  the 
other.2     But  — 

Here  —  Probable  Conseqaence.  —  The  doctrine  of  this  sub-title 
is  different.  It  is,  that,  if  the  defendant's  cruelty  is  the  natural 
and  probable  consequence  of  matrimonial  ill  conduct  in  the  plain- 
tiff, the  divorce  will  not  be  granted.  A  wife's  "remedy,"  in 
such  a  case,  "is  in  her  own  power.  She  has  only  to  change  her 
conduct ;  otherwise  the  wife  would  have  nothing  to  do  but  to 
misconduct  herself,  provoke  the  ill  treatment^  and  then  com- 
plain." 3    Yet  — 

Reform.  —  The  path  of  reform  is  open  to  her.  Then,  after 
mending  her  conduct,  if  the  husband  is  guilty  of  cruelty,  the 
court  will  interpose.*     Or, — 

§  765.  ExcesB  of  Violence.  —  If  misconduct  of  the  wife  "has 
produced  a  return  from  the  husband  wholly  unjustified  by  the 
provocation,  and  quite  out  of  proportion  to  the  offence,  it  might 
still  be  the  duty  of  the  court  to  interfere  judicially,  notwith- 
standing such  wife's  positive  misconduct."  For  example,  if  it 
were  proved,  as  alleged  in  one  case,  that  he  had  attempted  to 
burn  her  alive,  she  might  probably  be  entitled  to  a  divorce,  though 
herself  guilty  of  gross  misbehavior.^  There  is  a  cruelty,  said  Lord 
Stowell,  which  "  cannot  be  justified  by  any  misconduct.  .  .  . 
Though  misconduct  may  authorize  a  husband  in  restraining  a 
wife  of  her  personal  liberty,  yet  no  misconduct  of  hers  could 
authorize  him  in  occasioning  a  premature  delivery,  or  refusing 

^  Vol.  n.  §  1  et  seq.  801 ;  Knight  v.  Knight,  81  Iowa,  451 ; 

»  Vol.  II.  §  74  et  seq.  Childs  p.  Childs,  49  Md.  509 ;  Boyd  ». 

«  Waring  v.  Waring,  2  Phillim.  182,  Bo7d,HarperCh.  144;  Hughes  t;.  Hughes, 

138,   1   Eng.   Ec.  210,211;  Moulton  v.  Law  Rep.  1  P.  &  M.  219.    And  see  Lalande 

Monlton,  2  Barb.  Ch.  809 ;  Poor  v.  Poor,  v.  Jore,  5  La.  An.  82 ;  BedeU  v.  Bedell,  1 

8  N.  H.  807  ;  Anonymous,  4  Des.  94 ;  Johns.  Ch.  604 ;  Devaismes  v.  Devaismes, 

Daiger  v.  Daiger,  2  Md.  Ch.  885;  Skinner  8  Code  R.  124,  8  Am.  Law  Jour.  n.  s.  279. 
V.  Skinner,  5  Wis.  449 ;  Richards  v.  Rich-         *  Waring  v.  Waring,  supra ;  Best  v. 

ards,  1  Wright,  Fa.  225,  228 ;  Johnson  v.  Best,  1  Add.  Ec.  411,  428,  2  Eng.  £c.  158, 

Johnson,  14  Cal.  459,  460  ;   Von  Glahn  108;  Skinner  v.  Skinner,  5  Wis.  449. 
9.  Von  Glahn,  46  111.  184 ;  lieed  v.  Reed,         ^  Best  v.  Best,  1  Add.  Ec.  411,  423,  % 

i.  Ner.  895;  Harper  v.  Harper.  29  Misso.  Eng.  £a  158, 168, 164. 
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her  the  use  of  common  air."  *  And  there  are  various  American 
cases  wherein  the  wife  has  been  granted  her  divorce ;  because, 
though  herself  not  free  from  blame,  the  husband  had  visited  her 
ill  conduct  with  a  greatly  disproportionate  return.^  To  illustrate 
the  doctrine,  — 

§  766.  Beating  and  kicking  Pregnant  "Wife.  —  In  Westmeath  V. 
Westmeath,  is  the  following,  from  Sir  John  NichoU :  "  Besides 
the  endurance  of  many  privations  during  the  severe  winter  of 
1813-14,  when  in  a  state  of  advanced  pregnancy,  an  act  of  per- 
sonal violence  occurs,  which  is  thus  deposed  to  by  Mackenzie,  on 
the  seventh  article :  *  About  a  month  before  Lady  Westmeath's 
confinement,  Lord  Westmeath  called  deponent  up  about  four 
o'clock  one  morning,  to  go  to  Lady  Westmeath.  When  deponent 
went.  Lady  Westmeath  was  lying  in  bed,  and  Lord  Westmeath 
standing  in  his  dressing-gown.  Deponent  asked  Lady  West- 
meath if  she  was  taken  ill ;  she  said  no ;  but  that  Lord  Delvin 
[the  husband  as  known  before  he  became  Marquis  of  Westmeath] 
had  been  beating  her,  and  had  kicked  her  in  the  side  ;  and  she 
complained  of  being  in  pain  from  it.  Lord  Westmeath  then  said, 
'*  Emily,  you  provoked  me  to  do  it."  Lady  Westmeath  looked 
at  him,  but  said  nothing  to  him ;  but  asked  deponent,  why  she 
had  come.  Deponent  said.  Lord  Delvin  had  called  her.  Lady 
Westmeath  said,  she  might  go  to  her  own  room  again.  Lord 
Westmeath  appeared  by  his  manner,  when  he  called  her,  to  be 
frightened.'  An  admission  of  the  truth  of  the  charge  is  here, 
then,  necessarily  implied  from  his  observation,  *You  provoked 
me  to  do  it.'  It  is  true,  that,  when  he  has  done  it,  he  himself  ia 
frightened,  and  calls  the  maid  ;  but  he  in  effect  admits  that  her 
statement  is  correct.  How  ungovernable  must  be  the  passions 
of  a  husband,  who,  scarcely  a  month  before  his  wife's  confinement 
of  her  first  child,  can  be  hurried  away  to  such  an  outrage  1  It 
requires  no  definition  of  cruelty  to  pronounce  this  to  be  an  act  of 
aggravated  cruelty.  '  You  provoked  me  to  do  it ; '  no  provoca- 
tion could  justify  or  palliate  it."  ^    Still,  — 

^  Evans  v.  Evans,  1  Hag.  Con.  35,  4  mullertf.Kidenmuller,  87CaL364;  Shores 

Eng.  Ec.  810,  816 ;  8.  p.  Waring  v.  War-  v.  Shores,  23  Ind.  546.    And  see  Thomaa 

ing,  2  Phillim.  132,  1  Eng.  Ec.  210.  i;.  TaiUeu,  18  La.  An.  127;  Gholston  v. 

>  King  V.  King,  28  Ala.  815;  Ratledge  Gholston,  81  Ga.  625;  Gordon  v.  Gordon, 

V.  Rutledge,  5  Sneed,  554 ;  Severn  v.  Sev-  12  Wright,  Pa.  226;  ante,  §  754  and  note, 
ern,  8  Grant,  U.  C  Ch.  481;  Jackson  v         <  Westmeath  v,  Westmeath,  2  Hag. 

Jackson,  8  Grant,  U.  C.  Ch.  499 ;  Eiden-  £c.  Supp.  1,  79, 4  Eng.  Ec  288,  274. 
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§  767.  zamita  of  Doctrine.  —  In  cases  where  the  husband's  con- 
duct is  less  reprehensible,  and  not  dangerons  to  life,  observations 
like  the  foregoing  ^  are  inapplicable.  And  the  doctrine  is,  that 
the  wife,  who  has  been  greatly  in  fault,  cannot  have  her  divorce, 
though  her  husband  is  not  justifiable,  and  an  indictment  against 
him  for  the  battery  might  be  maintained.^  **  Though  I  may  not 
be  able  to  exonerate  the  husband  from  blame,''  Lord  Stowell  once 
said,  "  the  wife's  own  conduct  does  not  give  her  a  title  to  com- 
plain." ^  And  Dr.  Lushington :  '*  If  a  wife  can  insure  her  own 
safety  by  lawful  obedience,  and  by  proper  self-command,  she  has 
no  right  to  come  here  ;  for  this  court  affords  its  aid  only  where 
the  necessity  for  its  aid  is  absolutely  proved."  *  So  it  was  held 
in  Louisiana,  that  a  wife  whose  behavior  to  her  husband  is  out- 
rageous cannot  have  a  decree  of  separation  though  he  ill-treats 
her.  The  law  of  this  subject,  observed  the  court,  '*  is  made  for  the 
relief  of  the  oppressed  party,  not  for  intirfering  in  quarrels  where 
both  parties  commit  reciprocal  excesses  and  outrages."  ^  Thero- 
fore  violence  committed  in  a  mutual  quarrel,  wherein  one  party 
suffers  as  much  as  the  other,  is  not  cruelty.^  Still,  to  return  to  the 
other  side  of  the  question, ''  there  are,"  said  Goldthwaite,  J.,  "some 
acts  of  violence,  such  as  involve  danger  to  life,  limb,  or  health, 
—  acts  which  render  it  absolutely  necessary  for  the  safety  of  the 
wife  that  she  should  be  separated  from  the  husband,  —  and  when 
conduct  of  this  character  is  proved,  it  admits  of  no  palliation  or 
excuse  if  intentionally  done."  ^  And  in  considering  whether  a 
complaining  wife's  conduct  is  sufficiently  reprehensible  to  bar  her 
of  remedy  for  the  husband's  cruelty,  on  the  ground  that  the 
latter  is  but  the  natural  response  to  the  former,  the  court,  it 
appears,  should  not  so  much  ask  what  the  law  of  Christianity 

^  Ante,  §  68.  X40.     This   case  was   appealed  to  the 

<  Ante,  §  754  and  note,  764;  Childs  v.  Arches  Court,  where  Sir  Herbert  Jenner 

Childs,  49  Md.  609 ;  Coles  v.  Coles,  6  Fust  overruled  Dr.  Lushington's  decision. 

Stew.  Ch.  647  ;  Begbie  v.  Begbie,  3  Halst.  But  I  do  not  understand  that  there  was 

Ch.  98 ;  Devaismes  v.  Deyaismes,  3  Code  any  general  dissent  from  the  principles 

Reporter,  124,   3  Am.  Law   Jour.  279.  of  law  laid  down,  though  an  expression 

See  Grossi  v.  Grossi,  Law  Rep.  3  P.  &  M.  immediately  preceding  the  one  quoted  in 

118.  the  text  was  disapproved,    lb.  612.    A 

*  Waring  v.  Waring,  2  Phillim.  132,  further  appeal  was  taken,  but  it  was 

144, 1  Eng.  £c.  210,  216;  Taylor  v.  Tay-  abandoned  on  a  compromise  between  the 

lor,  2  Lee,  172, 6  Eng.  Ec.  81 ;  KimbaU  v.  parties.    B).  643 ;  Wadd.  Dig.  156. 

Kimball,  13  N.  H.  222;  Poor  v.  Poor,  S  •  Durand  p.  Her  Husband,  4  Mart.  La. 

N.  H.  307.    The  last  case  is  both  able  and  174,  Derbigny,  J.    Ante,  §  734. 

readable,  *  Soper  v,  Soper,  29  Mich.  905. 

«  Dysart  v.  Dysart,  1  Rob.  £c.  106,  ^  David  v.  David,  27  Ala.  222,  224. 
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required  of  him,  as  what,  naturally  and  probably,  a  man  with  the 
imperfections  common  to  humanity  would  be  prompted  to  do.^ 

§  768.  Doctrine  epitomised  —  The  doctrine  in  brief  is,  therefore, 
on  the  one  hand,  that,  though  the  ill  conduct  of  the  wife  contrib- 
uted in  a  measure  to  what  she  complains  of  in  her  husband,  and 
though  his  ill  conduct  did  not  reach  the  extreme  point,  still,  if 
the  latter  was  very  aggravated,  she  may  have  her  divorce  for  it ;  ' 
and,  on  the  other  hand,  that  she  cannot  ordinarily  complain  with 
effect  if  herself  materially  in  fault.  Yet  the  more  unexceptionable 
lier  conduct,  the  more  meritorious  her  cause.^  And  the  greater 
her  husband's  misbehavior,  the  less  will  her  cause  be  embarrassed 
by  her  own.  No  merely  ideal  perfection  is  to  be  required  or  ex- 
pected of  either.  "The  criterion,"  it  has  been  well  said,  "by 
wliich,  in  human  tribunals,  the  conduct  of  human  beings  is  to  be 
estimated,"  is  not  "  the  rule  either  of  ideal  perfection  or  of  occa- 
sional excellence,  but  . «  .  that  standard  which,  being  attainable 
by  the  various  classes  to  which  it  is  to  be  applied,  is  sufficiently  high 
to  insure  the  preservation  and  promotion  of  the  morals  and  good 
order  of  society."  *  The  court  will  look  into  the  origin  of  the 
parties'  quarrels,  to  see  with  which  one  the  blame  commenced  ;• 
and,  if  the  complaining  wife's  misconduct  was  provoked  by  the 
husband,  this  will  materially  weigh  in  her  favor.^  On  the  other 
hand,  if  she  has  fallen  into  any  impropriety,  though  not  criminal 
in  it,  and  her  husband's  jealousy  is  excited,  she  should  use  every 
reasonable  effort  to  soothe  his  excitement,  and  remove  its  cause.*^ 
And  if,  though  she  is  wholly  blameless,  her  husband  suspects  her 
of  adultery  and  accuses  her  of  it,  she  should  not  increase  his  sus- 
picions by  her  conduct,  but  strive  to  allay  them.® 


^  Fleytaa  v.  Pipieguy,  9  La.  419.  See 
also  Boyd  v.  Boyd,  Harper,  144;  May- 
hugh  V.  Mayhu^h,  7  B.  Monr.  424 ;  Wat- 
kinson  v.  Watkinson,  12  B.  Monr.  210. 

^  See  Doyle  v.  Doyle,  26  Misso.  &45, 
647. 

'  Holden  v.  Holden,  1  Hag.  Con.  463; 
Dysart  v.  Dysart,  1  Rob.  Ec.  106,  133, 
134;  Taylor  v.  Taylor,  4  Dea.  167; 
Ileadcn  v.  Headcn,  16  La.  61;  Jones  v. 
Jones,  Wright,  166 ;  Griffin  o.  Griffin,  8 
B.  Monr.  120. 
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•  Marshall,  C.  J.  in  Mayhugh  v,  May- 
hugh,  7  B.  Monr.  424,  428. 

•  Mayhugh  v.  May hagh,  supra ;  War* 
ing  V.  Waring.  2  PhUlim.  132, 1  Eng.  £c 
210, 212. 

•  Graecen  r.  Graecen,  1  Green  Ch.  469; 
Baacom  v.  Bascom,  Wright,  632. 

7  Mayhugh  v.  Mayhugh,  supra;  Axh 
thony  V.  Anthony,  1  Swab.  &  T.  694. 
>  Harper  v.  Harper,  29  Misso.  30L 
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VI.    The  Distinction  between  the  Law  and  the  Evidence. 

§  769.  In  General.  —  As  formerly  these  cases  were  tried  by  the 
court  without  a  jury,and  in  apart  of  our  States  they  continue  to  be, 
the  line  of  partition  between  law  and  fact  in  them  has  not  become 
very  clearly  drawn.  In  reason,  and  in  analogy  to  recognized  dis- 
tinctions in  other  issues,  the  acts  whereby  cruelty  is  constituted, 
the  required  motives  of  the  respective  parties,  and  the  evidence  ad- 
missible to  the  jury,  are,  as  elements  of  the  offence  and  the  proofs 
thereof,  of  law,  to  be  passed  upon  by  the  court.  Whether  or  not, 
under  the  evidence,  the  acts  and  the  prompting  motives  existed 
in  the  particular  case,  leading  to  the  legal  conclusion  of  divorce, 
is  of  fact  for  the  jury.  Practically  the  question  being  thus  a 
mixed  one  of  law  and  fact,  the  court  must  lay  down  the  law 
applicable  to  the  facts  which  the  evidence  tends  to  establish,  and 
the  jury  announce  the  conclusion.  Agreeably  to  this  distinction, 
it  was  adjudged  in  New  Hampshire,  that  a  rule  determining  what 
conduct  constitutes  cruelty  as  a  cause  of  divorce  is  of  law  for  the 
court,  and  whether  or  not  the  evidence  shows  such  conduct  is  of 
fact  for  the  jury.^  Where  the  evidence,  assuming  it  to  be  true, 
is  not  legally  sufficient,  the  court  may  so  decide  as  a  question  of 
law.2  To  illustrate  these  distinctions  :  a  leading  question  is, 
whether  or  not  it  is  to  be  apprehended  that  a  continuation  of  the 
cohabitation  will  be  attended  with  physical  danger  to  the  com- 
plaining party .^  The  kind  and  degree  of  danger  re'quired  —  in- 
jury the  infliction  whereof  is  to  be  apprehended — are  of  law  for  the 
court ;  whether  or  not  they  exist  in  the  particular  case  is  of  fact 
for  the  jury, 

§  770.  CressweU's  Distinction.  —  Sir  C.  Cresswell,  in  an  English 
case,  laid  down  the  distinction  as  follows :  "  I  apprehend  that  in 
such  a  case  as  this,  I  shall  be  bound  to  direct  the  jury  what  acts 
constitute  legal  cruelty,  and  they  will  have  to  find  whether,  the 
acts  done  are  cruelty  or  not ; "  as  well  as  find  whether  or  not 
the  alleged  acts  were  done.*  This  does  not  differ  from  what  is 
suggested  in  the  last  section. 

1  Janyrin  v.  Janvrin,  68  N.  H.  144.  <  Tomkins  o.  Tomkins,  1  Swab.  A  tj^ 

2  Gordon  v.  Gordon,  12  Wright,  Pa.  226^    168, 169. 
s  Ante,  §  719. 
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CHAPTER  XLV. 

DESBBTION,* 

§771,772.  Introduction. 

773-776.  Statutory  Terms. 

777-782.  The  Ceasing  to  cohabit. 
783-794  a.  The  Intent  to  desert. 

795-808.  The  Justification. 

800, 810.  Continuity  of  the  Desertion. 

811.  Distinction  between  Law  and  Evidence. 

§  771.  How  Unwritten  Law  —  (Restitation  of  Conjugal  Rights}.  — 
The  English  law,  imported  by  our  forefathers,  did  not  permit 
divorce  for  desertion.^  The  remedy  in  England,  not  adopted  by 
us,  was  the  suit  for  the  restitution  of  conjugal  rights ;  whereby 
a  deserting  party  is  compelled  to  return  to  cohabitation,  if  the 
other,  says  Blackstone,  "  be  weak  enough  to  desire  it."  *  This 
suit  is  available  either  to  the  husband  or  the  wife.  On  the  wife, 
for  example,  establishing  her  claim,  there  is  a  decree  that  the 
husband  receive  her  back,  and  likewise  treat  her  with  conjugal 
affection ;  and  he  will  not  be  discharged  from  the  suit  until  he 
has  complied  with  both  branches  of  the  decree.*    Imprisonment 

^  For  the  procedure,  see  Vol.  II.  §  665  ever,  doth  properly  cause  a  divorce  in 

et  seq.  law.    Indeed,  seren  years'  absence,  with- 

2  Civil  and  Canon  Law.  —  Godolphin  out  any  tidings  or  intelligence  of  or  from 

says :  "  The  civil  and  canon  law  do  allow  the  absent  party,  will  so  far  operate  ia 

of  divorce,  after  a  long  absence,  but  are  law  towards  what  is  equivalent  to  a  di- 

not  agreed  touching  the  time  of  that  vorce  as  to  indempnize  the  woman  from 

absence :  for  in  one  place  it  is  after  two  the  penalty  of  polygamy,  if  in  that  case 

years'  absence,  in  another  after  three  she  marry  again.    Also  the  canon  law 

years,  in  another  after  four.    Others  hold  hath  decreed,  that,  if  the  wife  refuse  to 

that  the  civil  law  requires  Ave  years'  ab-  dwell  with  her  Christian  husband,  he  may 

sence  before  there  may  be  a  divorce  on  lawfully  leave  her."    Godol.  Abr.  494. 

that  account.    In  the  Council  of  Lateran,  And  see,  on  the  subject  of   desertion, 

a  sentence  was  allowed  by  the  wliole  ante,  §  26,  40. 

council,  which  was  given  by  a  bishop,  •  3  Bl.  Com.  94;   Scott  v.  Scott,  4 

pronouncing  a  divorce  for  a  woman  com-  Swab.  &  T.  113.    And  see  ante,  §  28. 

plaining  that  her  husband  had  been  ab-  *  Gill  v.  Gill,  cited  in  Orme  p.  Orme, 

sent  ten  years,  givmg  also  leave  to  the  2  Add.  £c.  382,  2  Eng.  £c.  354,  356; 

woman  to  marry  again.     But  the  truth  Evans  v.  Evans,  1  Hag.  Con.  36,  4  Eng* 

is,  no  absence,  be  it  for  any  time  what-  £c.  310,  349. 
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follows  disobedience ;  and,  in  general,  the  court  can  release  him 
only  on  his  obedience.^ 

Late  Bnglish  Law.  —  When  the  divorce  jurisdiction  was,  in  Eng- 
land, taken  from  the  Ecclesiastical  Courts  to  a  new  tribunal, 
"  desertion  without  cause  for  two  years  and  upwards  "  was  made 
ground  for  a  judicial  separation.^  And  the  husband's  adultery,  if 
coupled  with  such  desertion,  was  declared  adequate  for  the  dis- 
solution of  the  marriage  on  prayer  of  the  wife.'  But  the  suit  for 
the  restitution  of  conjugal  rights  was  not  abolished.  It  is  main- 
tainable in  the  new  coiui;,*  now  the  "  Probate  and  Divorce  Di- 
vision of  the  High  Court  of  Justice."  ^ 

§  772.  "With  us.  —  In  the  United  States,  the  remedy  for  deser 
tion,  where  any  is  provided,  is  a  suit  for  divorce.  The  suit  foi 
the  restitution  of  conjugal  rights  has  been  nowhere  among  us 
adopted ;  ^  but  the  principles  which  govern  it  are,  to  some  extent, 
applicable  to  the  divorce  suit.  We  shall,  therefore,  have  occa- 
sion to  call  to  mind  those  principles  a  little  in  this  chapter. 

How  Chapter  divided.  —  We  shall  consider,  I.  The  Statutory 
Terms ;  II.  The  Ceasing  to  cohabit ;  III.  The  Intent  to  desert  9 
IV.  The  Justification  ;  V.  The  Continuity  of  the  Desertion ; 
VI.  The  Distinction  between  the  Law  and  the  Evidence. 


I.  The  Statutory  Terms, 

§  773.  AiTeoted  by  Interpretation.  —  Statutes,  unlike  in  phraseol- 
ogy, and  to  the  casual  view  dissimilar  in  meaning,  are  often  when 
interpreted  found  to  be  identical  in  their  effect  in  law.  It  is  so 
with  various  differently  worded  enactments  making  desertion  a 
ground  of  divorce.  For  example,  a  clause  providing  divorce  for 
desertion  without  justifiable  cause  does  not  differ  from  one  giving 


1  Barlee  v.  Barlee,  1  Add.  Ec.  SOI. 
For  special  circumstances  in  which,  by 
the  aid  of  certain  English  statutes,  the 
husband  was  discharged  from  imprison- 
ment without  obedience  to  the  original 
sentence,  see  Lakin  v.  Lakin,  1  Spinks, 
274. 

s  Stot.  20  &  21  Vict  c  85,  §  16;  ante, 
§  66,  note. 

•  lb.  §  27. 

4  Hay  ward  v.  Hay  ward,  1  Swab.  &  T. 
81;  Hope  v,  Hope,  1  Swab.  &  T.  94; 
Sopwith  V.  Sopwith,2  Swab-  &  T.  160; 
VOL.  1.  87 


Burroughs  v.  Burroughs,  2  Swab.  &  T. 
308,  544;  Scott  v.  Scott,  4  Swab.  &  T. 
118;  Anquez  v.  Anquez,  Law  Bep.  1  P.  & 
M.  176 ;  Blackborne  v.  Blackborne,  Law 
Bep.  1  P.  &  M.  663;  Crothers  v.  Crothers, 
Law  Rep.  1  P.  &  M.  668;  Miller  v.  Miller, 
Law  Rep.  2  P.  &  M.  13,  64;  A.  v.  A.  Law 
Bep.  3  P.  &  M.  230. 

*  Ante,  §  66  a;  Stanes  v.  Stanes,  8  P. 
D.42. 

*  Ante,  §  31.     And   see   Cruger   v. 
Douglas,  4  £dw.  Ch.  433,  606. 

577 


§  773  JUDICIAL  DIVORCES.  [BOOK  VH. 

this  remedy  simply  for  desertion ;  for,  when  the  latter  is  inter- 
preted by  the  unwritten  rule,  it  is  seen  not  to  appl}'  to  a  blame- 
less going  away;  that  is,  one  for  justifiable  cause.  So,  a  like 
provision  for  wilful  desertion  is  the  same  as  one  for  deser- 
tion simply ;  because,  by  the  unwritten  rule,  that  would  not  be 
desertion  to  which  the  will  did  not  consent.  Therefore,  to 
illustrate, — 

Different  Phrases  with  One  Meaning.  —  The  several  expressions 
"wilful,  continued,  and  obstinate  desertion  for  the  space  of  three 
years ; "  ^  "  wilful,  obstinate,  and  continued  desertion,  by  either 
party,  for  the  term  of  a  year ; "  ^  "  wilful  desertion  for  three 
years,  with  total  neglect  of  duty  by  the  other  party ; "  ^  "  when 
either  of  the  parties  shall  have  been  wilfully  absent  from  the 
other  for  three  years  ; "  *  when  either  party  "  wilfully  deserts  " 
the  other,  "  and  absents  himself,  without  a  reasonable  cause,  for 
the  space  of  one  year ;  "  ^  when  either  is  chargeable  with  "  wilful 
and  malicious  desertion,  and  absence  from  the  habitation  of  the 
other,  without  a  reasonable  cause,  for  and  during  the  term  and 
space  of  two  years  ;  "  ^  "  when  either  party  has  absented  himself 
or  herself,  without  a  reasonable  cause,  for  the  space  of  two 
years ; "  ^  *'  when  either  partj',  without  sufficient  cause,  and  with- 
out consent  of  the  other,  shall  have  abandoned  such  other,  and 
refused  for  three  years  to  cohabit  with  such  other ; "  ®  "  wilful 
and  continued  desertion  "  for  three  years ;  ®  *'  wilful  desertion 
by  either  party  for  the  period  of  two  years  ;  "  ^^  —  are  practically 
alike  in  effect,  except  as  to  time,  and  are  substantial  equivalents 
for  the  single  word  "  desertion."  ^^  If  there  are  slight  differences, 
they  are  scarcely  perceptible  in  the  law ;  though,  in  the  forms  of 
the  pleadings,  the  differing  terms  of  the  statutes  must,  as  we 
shall  see  in  the  second  volume,  be  regarded.  The  names  of  the 
several  States  are  not  here  mentioned  in  the  text,  though  they 

1  Fulton   V,  Fulton,  3d  Missis.  617 ;  Butler,   1   Parson's.   329 ;    IngersoU    o. 

Cook  V.  Cook,  2  Beasley,  2tt3.    See  San-  IngersoU,  13  Wright,  Pa,  249. 

ders  V.  Sanders,  2  Stew.  Ch.  410.  7  Freeland  v.  Freeland,  19  Misso.  354. 

a  Thompson's  Digest,  Florida,  p.  22a  «  Payson   v.  Payson,  34  N.  H.  618. 

»  Connecticut  R.  8.  of  1849,  c.  2,  §  10.  And  see  Davis  v.  Davis,  37  N.  H.  191; 

«  Swan's  Stat,  of  1840,  Oblp,  c.  40,  James  v.  James,  68  N.  H.  266;  Bailey  e. 

§  1.  Bailey,  21  Grat  4a 

6  Code  of  Iowa,  of  1851,  p.  223;  Dong^  »  Word  v.  Word,  29  Ga.  281. 

lass  V.  Douglass,  31  Iowa,  421.  ^o  Benkert  t^.  Benkert,  32  CaL  467. 

>  Pennsylvania  Stat,    of   March   13,  ^^  And  see  Hanson  v.  South  Sdtnati^ 

1816,  Dunlop's  Laws,  p.  303;  Butler  r.  116  Mass.  836. 
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are  discoverable  in  the  notes.  By  reason  of  frequent  revisions, 
and  changes  of  legislative  opinion,  the  precise  terms  in  a  particu- 
lar State  are  liable  to  vary  from  time  to  time  ;  so  that  the  prac- 
titioner is  safe  only  on  consulting  his  own  statute  books  at  the 
exact  period  when  the  cause  in  question  is  agitated.^ 

Effect  different.  —  We  occasionally  meet  with  a  statute  whose 
effect  is  somewhat  different ;  as,  for  example,  where,  in  the  words 
of  the  report,  the  cause  of  divorce  was  "  the  willing  absence  of 
the  husband  from  the  wife  for  three  j^ears  together,  without 
making  suitable  provision  for  her  support,"  she  was  obliged  to 
show  his  ability .2  Still,  even  to  a  compound  provision  of  this 
sort,  the  ordinary  rules,  in  connection  with  its  special  terms, 
apply. 

§  774.  Scotch  Statute.  —  It  may  be  occasionally  convenient  to 
see  the  Scotch  statute,  in  connection  with  illustrations  from  the 
Scotch  reports.  Its  date  is  1573.  It  provides,  that,  if  either  the 
husband  or  wife  "  divertis  fra  uther's  companie  without  ane  rea- 
sonable cause  alledged  or  reduced  befoir  an  judge,  and  remainis 
in  their  malicious  obstinacie  be  the  space  of  foure  zeires,  and  in 
the  meane  time  refusis  all  priv4e  admonitions,  the  husband  of  the 
wife,  or  the  wife  of  the  husband,  for  dew  adherence :  That  then 
the  husband,  or  the  wife,  sail  call  and  perse w  the  obstinate  person 
offender  befoir  the  Judge  Ordinar  for  adherence.  And  in  case 
no  sufficient  causes  be  alledged  quhairfoir  na  adherence  suld  be, 
but  that  the  sentence  proceedis  against  tlie  offender  refusand  to 
obey  the  samin :  The  husband  or  the  wife  sail  meene  themselves 
to  the  superior  magistrate,  videlicet  the  Lords  of  Session,  and  sail 
obteine  letters  in  the  four  formes,  conforme  to  the  sentence  of 
adherence :  Quhilk  charge  being  contemned,  and  therefoir  beuig 
denunced  rebel  and  put  to  the  home,  then  the  husband  or  the 


^  See  also,  as  to  various  States,  Becket 
r.  Beeket,  17  B.  Monr.  370;  Watkinson 
r.  Watkinson,  12  B.  Monr  210 ;  Brown  v. 
Brown,  5  Gill,  249;  Brown  v.  Brown,  2 
Md.  Ch.  816;  Levering  v.  Levering,  16 
Md.  213 ;  Majors  v.  Majors,  1  Tenn. 
Ch.  264 ;  Lanier  v.  Lanier,  5  Heisk.  462. 
Bj  the  English  Stat.  20  &  21  Vict.  c.  85, 
§  16,  "a  sentence  of  judicial  separation 
(which  shall  have  the  effect  of  a  divorce 
a  mensa  et  thoro  under  the  existing  law,  and 
such  other  legal  effect  as  herein  men- 
tioned) may  be  obtained  either  by  the 


husband  or  the  wife  on  the  ground  of 
adultery  or  cruelty,  or  desertion  without 
cause  for  two  years  or  upwards."  And 
by  §  27,  adultery  in  the  husband  entitles 
the  wife  to  a  divorce  from  the  bond  of 
matrimony,  when,  among  other  things,  it 
is  ''coupled  with  desertion  without  rea- 
sonable excuse  for  two  years  or  upwards." 
For  a  fuller  sketch  of  the  present  English 
statutory  law,  see  ante,  §  66,  note. 

2  James  i\  James,  68  N.  H.  266;  Davia 
V.  Davis,  37  N.  H.  191. 
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wife  to  sute  the  spiritual  jurisdiction  and  power,  and  require  the 
lauchful  archbishop,  bishop,  or  superintendant  of  the  countrie 
quhair  the  offender  remaines,  to  direct  privie  admonitiones  to  the 
said  offender,  admonisching  him  or  her,  as  befoir,  for  adherence ; 
Quhilkes  admonitiones  gif  he  or  she  contemptuously  disobeys, 
that  archbishop,  bishop,  or  superintendant,  to  direct  charges  to 
the  minister  of  that  parochin  quhair  the  offender  remaines ;  or,  in 
case  there  be  nane,  or  that  the  minister  will  not  execute,  to  the 
minister  of  the  next  adjecent  kirk  theirto,  Quha  sail  proceede 
against  the  said  offender  with  publick  admonitiones,  and  gif  they 
be  contemned,  to  the  sentence  of  excommunication  —  Quhiik  anis 
being  pronounced,  the  malicious  and  obstinat  defection  of  the 
partie  offender  to  be  ane  sufficient  cause  of  divorce,  and  the  said 
partie  offender  to  tyne  and  lose  their  tocher  and  donationes 
propter  nuptias.'*  Eraser  says,  that  "  the  only  particulars  in  this 
statute  now  in  desuetude,  are  the  letters  of  four  forms,  which 
have  been  superseded  by  letters  of  horning,  and  presbyteries  have 
come  in  room  of  the  bishop."  ^ 

Louisiana.  —  The  statute  of  this  State  is  modelled  somewhat 
after  the  Scotch.  The  abandonment  must  be  made  to  appear  by 
three  iterated  summonses,  from  month  to  month,  to  the  party,  to 
return  to  the  matrimonial  domicil ;  each  one  followed  by  a  sen- 
tence, to  be  served  on  the  delinquent,  orfering  the  return.*    So,  — 

§  775.  **  Malioioua  "  —  (Peonaylvania  and  Tennesaee}.  —  The  word 
malicious  as  qualifying  the  deseii:ion  —  ^^  remainis  in  their  malicious 
obstinacie  be  the  space  of  foure  zeires "  —  has  been  introduced 
from  the  Scotch  statute  into  the  statutes  of  Pennsylvania^  and 
Tennessee.  In  the  latter  State,  the  terms  being  ^^  wilful  and 
malicious  desertion  or  absence  by  the  husband  or  wife,  without  a 
reasonable  cause,  for  the  space  of  two  years,"  —  the  court  gave 
stringent  and  peculiar  effect  to  the  word  "  malicious ; "  making 
it  control  the  whole  clause,  and  mean  malice  in  fact,  as  distin- 
guished from  malice  in  law  ;  and  defining  malice  as  '^  enmity  of 
heart,   or  unprovoked   malignity  toward   the  person  deserted." 

1  1  FitM.  Dom.  Rel.  6S0,  081.  Since  farther  as  to  the  Loaisiana  statute  and 
Fraser  wrote,  the  ''  Conjugal  Bights  the  proceedings  thereander,  Muller  v,  Wl- 
Amendment  Act  of  1861 "  (24  &  26  Vict  ton,  13  La.  An.  1;  Harman  v.  McLeland, 
c.  86)  may  have  somewhat  afifected  the  16  La.  26  ;  Bienvenu  v.  Her  Husband,  14 
Scotch  law  on  this  subject,  but  not  essen-  La.  An.  886;  MerriU  v.  Flint»  28  La.  An. 
tiallj.  194. 

2  Perkins  u.  Potts,  8  La.  An.  14.    See         <  Ante,  §  77Sw 
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And  the  judge  said,  that  such  malice  ^^  must  be  the  motive  which 
induced  the  desertion/'  and  no  other  motive  will  stand  in  its 
stead.  The  point  adjudged,  however,  was  simply,  that  to  allege 
and  prove  a  mere  absence  "  without  any  just  or  probable  cause  " 
during  the  statutory  period  would  not  authorize  the  judgment  of 
divorce  under  the  statute.*  Now,  it  is  believed  that  the  parent 
statute  —  that  is,  the  Scotch  —  is  not  construed  in  this  way. 
For  example,  when  a  husband,  leaving  his  wife  and  country, 
went  to  Australia  to  evade  justice^  she  was  permitted  a  divorce 
for  this  desertion.*  Nor  is  the  Tennessee  meaning  of  "  malicious  '* 
the  same  which  it  bears  in  other  departments  in  our  own  law. 
^^  Malice,  in  legal  phrase,*'  the  author  had  occasion  to  explain 
elsewhere,*  "  is  never  understood  to  denote  general  malevolence, 
or  unkindness  of  heart,  or  enmity  toward  a  particular  individual ; 
but  it  signifies  rather  the  intent  from  which  flows  any  unlawful  and 
injurious  act,  committed  without  legal  justification."  Even  the 
heavy  crime  of  murder,  which  requires  "  malice  aforethought,"  and 
the  penalty  whereof  is  death,  may  be  committed  without  the 
express  malice  which  the  Tennessee  interpretation  makes  neces- 
sary to  justify  divorce,  but  implied  malice  will  suffice.*  And  a 
man  may  be  guilty  of  murder,  and  be  hung  for  it,  without  the 
slightest  ill  will  to  the  person  he  kills.*^  The  better  view,  there- 
fore, plainly  is,  and  such  is  the  Pennsylvania  doctrine,  that  any 
wilful  and  unjustifiable  abandonment  of  matrimonial  cohabitation 
satisfies  this  statutory  word  "  malicious."  ®     Consequently,  — 


1  Stewart  v.  Stewart,  2  Swan,  Tenn. 
601.  Id  another  case,  wliere  the  separa- 
tion was  in  accordance  with  the  wish  of 
the  complaining  party,  it  was  held  not  to 
be  sufficient  under  the  statute.  And  the 
Judge  observed  :  "  If  the  party  goes  or 
remains  away  for  '  reasonable  cause,'  or 
even  without  good  and  sufficient  cause, 
but  not  of  malice,  the  divorce  cannot 
be  obtained."  Rutledge  v.  Rutledge,  5 
Sneed,  654,  666,  opinion  by  Caruthers,  J. 
In  Majors  v.  Majors,  1  Tenn.  Ch.  264, 
266,  Chancellor  Cooper,  referring  to  the 
above  cases,  said :  **  The  '  wilful  or  mali- 
cious desertion'  which  will,  under  the 
Code,  §  244S,  subs.  4,  authorize  a  divorce 
from  the  bonds  of  matrimony,  must,  it  has 
been  decided  by  the  Supreme  Court,  be, 
not  only  without  any  reasonable  cause, 
bat  for  cause  of  malice,  and  the  maiico 


contemplated  by  the  statute  is  not  malice 
in  law,  but  malice  in  fact.  There  must 
be  enmity  of  heart,  or  unprovoked  malig- 
nity toward  the  person  deserted.  If  the 
party  goes  away  and  remains,  even  with- 
out good  and  sufficient  cause,  but  not  of 
malice,  the  divorce  a  vinado  cannot  be 
obtained."  In  this  case,  a  desertion  for 
the  reason  Xhat  the  deserting  party  did 
not  like  the  other  as  much  as  he  ought 
was  adjudged  not  to  be  within  the  stat- 
ute. And  compare  with  McAllister  o. 
McAIIUter,  10  Heisk.  346;  Lanier  v.  Lsr 
nier,  6  Heisk.  462.  See  Vol  U.  §  88,  note, 
s  Muir  V,  Muir,  6  Scotch  Sess.  Caa. 
4th  ser.  1853. 

•  1  Bishop  Crim.  Law,  §  429. 

2  lb.  §  672,  676. 

2  lb.  §  682,  688,  681,  604. 

McClurg's  Appeal,  16  Smith,  Pa.  8d& 
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§  776.  Desertion  defined.  —  Desertion,  in  divorce  law,  and  under 
the  varying  terms  of  our  statutes,  is  the  voluntary  separation  of 
one  of  the  married  parties  from  the  other,  or  the  voluntary  refusal 
to  renew  a  suspended  cohabitation,  without  justification  either  in 
the  consent  or  the  wrongful  conduct  of  the  other.^ 

The  Elements  —  of  this  definition,  both  the  affirmative,  which 
constitute  a  prima  facie  desertion,  and  the  negative  which  may 
be  shown  in  defence,  will  appear  in  the  remaining  sub-titles  of 
this  chapter. 

II.    The   Ceasing  to  cohabit 

§  777.  Cohabitation  defined.  —  To  cohabit  is  to  dwell  together. 
Matrimonial  cohabitation  is  the  living  together  of  a  man  and 
woman  ostensibly  as  husband  and  wife.^ 

I  Benkert  v.  Benkert,  82  Cal.  467 ;  dwelling  together  in  the  same  house  of 

Orr  V.  Orr,  8  Bush,  156 ;  Besch  v.  Besch,  parties  under  the  claim  of  being  married; 

27  Texas,  800 ;  Kestler  v.  Kestler,  4  Stew,  or  as  necessarily  implying  even  an  occu- 

Ch.  197;  Thorpe  v,  Thorpe,  9  R.  1.  67;  pamry,  by  the  husbaod  and  wife,  of  the 

Meldowney  v.  Meldowney,  12  C.  £.  Green,  same  bed.    The  words  ''  matrimonial  co> 

828.  habitation  "  have  even  been  used,  in  dis- 

'  Yardley's  Estate,  25  Smith,  Pa.  207 ;  tinction  from  "  matrimonial  intercourse,'* 
Pollock  V.  Pollock,  71  N.  Y.  187,  145, 146.  to  signify  a  living  together  in  the  same 
As  to  the  legal  meaning  of  the  word  "  co-  house  without  copula.  Thus,  Lord 
habitation,"  there  are  in  the  books  some  Stowell  adopts  the  expression  of  Dr. 
obscurities  which  it  is  the  purpose  of  this  Harris,  one  of  the  advocates  of  the  Eo* 
note  to  remove.  Webster  defines  cohahi-  clcsiastical  Court,  that  **  the  duty  of 
tation  thus  :  "  1.  The  act  or  state  of  matrimonial  intercourse  cannot  be  com- 
dwelling  together,  or  in  the  same  place  pelled  by  this  court,  thougli  matrimonial 
with  another.  2.  The  state  of  living  to-  cohabitation  may."  Forstcr  v.  Forster, 
gether  as  man  and  wife,  without  being  1  Hag.  Con.  144,  154,  4  Kng.  Ec.  858, 363. 
legally  married."  Worcester  defines  co-  And  where  the  wife  alleged,  that,  while 
habit,  "  to  live  together ;  to  dwell  with  the  husband  allowed  her  to  reside  in  the 
another;  to  live  together  as  husband  and  same  house  with  him,  she  was  ** denied  or- 
wife."  Milton  writes  of  a  man's  leaving  cess  to  his  jterstm  and  bed,  and  refused 
"the  dear  cohabitation  of  his  father,  common  necessaries  for  her  support,"  Sir 
mother,  brothers,  and  sisters."  On  the  Christopher  Robinson  observed  :  "  The 
other  hand,  Chancellor  Walworth,  in  parties  are  admitted  to  be  actually  co- 
Dunn  V,  Dunn,  4  Paige,  425,  428,  apolo-  habiting ; "  though  there  was  no  "  matri- 
gizes  for  a  solicitor  and  his  client,  in  re-  monial  intercourse."  Orme  p.  Orme,  2 
spect  to  some  proceedings,  on  the  ground  Add.  Ec.  828,  2  Eng.  Ec.  854.  See  Rog- 
of  their  "  ignorance,"  in  not  understand-  ers  Ec.  Law,  2d  ed.  896.  In  another 
ing  '*  what  the  fegal  meaning  of  cohabita-  case.  Lord  Stowell  observed,  concerning 
tion  was ;  and  that  they  both  understood  the  proof  of  adultery,  that,  where  parties 
that  voluntary  cohabitation  meant  noth-  who  are  alleged  to  have  committed  the 
ing  more  than  that  they  slept  together  in  offence  *'  have  gone  so  far  as  to  perform 
the  same  bed."  I  am  not  aware  that  the  ceremony  of  marriage  in  a  church, 
other  judges  have  often  employed  this  and  they  have  since  lived  together  O0> 
word  to  denote  actual  sexual  intercourse,  tensibly  as  man  and  wife,  that  fact,  so 
further  than  may  be  presumed  from  the  assisted  by  the  subsequent  cokahitatitm^  ii 
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Two  ElementB  of  Prima-faole  Desertion.  —  The  matrilbonial 
oflPence  of  desertion,  considered  apart  from  what  may  be  brought 
forward  in  its  justification,  consists  of,  first,  a  cessation  of  the  co- 
habitation ;  and,  secondly,  an  intent  in  the  accused  party  to  de- 
sert the  other.     The  two  must  combine.^     As  to  a  — 

Third  Blement  —  (Against  the  Wiu).  —  Some  judges  seem  to  lay 
it  down,  as  a  third  element  in  the  prima-facie  offence,  that  the 
separation  shall  be  *'  against  the  will "  of  the  party  deserted.^ 
This  way  of  putting  the  doctrine  is  not  very  objectionable ;  but 
the  more  accurate  form  of  words  is  believed  to  be  simply,  that 
such  party  must  not  consent.^  If  this  is  so,  then,  when  the  ces- 
sation of  the  cohabitation  and  the  defendant's  intent  to  desert  are 
shown,  2k  prima-facie  case  is  made  out ;  and,  if  the  plaintiff  con- 
sented, or  committed  such  a  breach  of  matrimonial  duty  as  justi- 
fied the  desertion,  this  is  matter  for  the  defendant  to  allege  and 
prove.*  And,  beyond  this,  when  two  separate  by  mutual  con- 
sent, there  cannot  be,  and  is  not,  in  either,  an  intent  to  desert  the 
other.** 

How  far  remove  apart.  —  It  is  wholly  immaterial  whether  the 
distance  to  which  the  parties  remove  apart  is  great  or  small; 

strong  presumptive  evidence  of  an  adul-  Hardenbergh   v.   Hardenbergli,   14  Cal. 

terous  intercourse,  and  will  fix  it."    Nash  654 ;  Morrison  v.  Morrison,  20  Cal.  431. 

r.  Nash,  1  Hag.  Con.  140,  4  Eng.  Ec.  367.  "  I>e8ertion,"  said  Cliristian,  J.,  in  a  Vir- 

And  to  go  a  little  further  back,  the  author  ginia  case,  following  the  expositions  given 

of  the  preface  to  Swinburne  on  Spousals,  in  this  work,  "  is  a  breach  of  matrimonial 

speaking  of  the  contract  of  marriage  per  duty,  and  is  composed  first,  of  the  actual 

verba  de  prasenti,  without  formal  solemni*  breaking  off  of  the  matrimonial  cohabita- 

zation,  says :  **  In  some  places  the  woman,  tion,  and  secondly,  an  intent  to  desert  in 

after  these  spousals,  presently  cohabited  the  mind  of  the  offender.     Both  must 

with  the  man,  but  continued  unknown  until  combine  to  make  a  desertion  complete, 

the  marriage  day."    In  Oliio  v.  Conoway,  .  .  .  But  it  is  equally  obvious,  and  it  foU 

Tappan,  2d  ed.  90,  a  decision,  not  of  the  lows  from  well  settled  principles  of  law, 

highest  court  of  the  State,  but  useful  as  that  when  a  separation  and  intent  to 

showing  the  meaning  of  a  word,  "  cohab-  desert  are  once  shown,  the  same  intent 

itation"  was  defined  to  signify  "a  living  will  be  presumed  to  continue  until  the 

together  in  one  house,"  in  distinction  from  contrary  appears."    Bailey  v.  Bailey,  21 

a  mere  travelling  in  company  together ;  Grat  43,  47. 

and  the  judge  plaioly  did  not  understand  ^  Taylor  v.  Taylor,  1  Stew.  Ch.  207 ; 
its  import  to  extend  further.  See  also  Benkert  v,  Benkert,  32  Cal.  467;  Mel- 
Commonwealth  v.  Calef,  10  Mass.  153.  downey  v,  Meldowney,  12  C.  £.  Green« 
I  know,  indeed,  of  no  legal  authority  or  828. 

usage  contrary  to  this  view,  except  the  '  See,  as  to  the  distinction  between 

mere  casual  misappreheqsion  —  tot  such  these  two  forms  of  expression,  2  Bishop 

I  deem  it  to  have  been —  ot  Chancellor  Crim.  Law,  6th  ed.  §  1114  and  note. 

Walworth,  referred  to  above.  *  Vol.  II.  §  671 ;  Besch  r.  Bescb,  27 

1  Latham  v.  Latham,  30  Grat.  307;  Texas,  390;  Orrv.  Orr,  8  Bush,  156. 

Bennett    v.    Bennett,   43    Conn.    313 ;  »  Post,  §  783. 
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except  perhaps  as  aiding,  in  some  circumstances,  the  evidence  of 
their  intent ;  for  the  criterion,  in  all  cases,  is  the  intent  to  aban- 
don.* 

§  778.  Refusing  the  Intercourse  of  the  Matrimonial  Bed^  hut  net 
General  Cohabitation : — 

Ab  Impotence  —  Cruelty.  —  We  have  already  seen,  that,  in  gen- 
eral, it  is  neither  impotence  ^  nor  cruelty  *  for  a  capable  party  in 
marriage  unjustifiabl}'^  to  decline  copula  with  the  other.     But,  — 

Whether  Desertion.  —  Whether  or  not  it  is  desertion  so  to  decline, 
not  temporarily,  but  absolutely  and  permanently,  not  from  con- 
siderations of  health,  but  from  no  justifiable  cause,  while  yet  a 
general  dwelling  with  the  other  party  as  a  part  of  the  family  is 
continued,  is  a  question  now  to  be  considered.     As  to  — 

Restltatlon  of  Conjugal  Rights.  —  In  England,  a  mere  refusal  of 
the  matrimonial  bed  is  not  in  general,  and  probably  it  is  never, 
adequate  ground  for  the  suit  for  the  restitution  of  conjugal  rights. 
As  to  which.  Sir  Christopher  Robinson  said :  "  Matrimonial  inter- 
course may  be  broken  off  on  considerations  of  health,  for  in- 
stance, and  there  may  be  other,  with  which  it  is  quite  incompetent 
to  this  court  to  interfere."*  And,  later,  Sir  C.  Cresswell: 
"  There  is  no  doubt,  after  the  case  of  Orme  v.  Orme,^  that,  al- 
though this  court  enforces  conjugal  cohabitation,  it  does  not  pre- 
tend to  enforce  marital  intercourse.  The  reasons  why  it  does  not 
embark  in  such  an  attempt  are  suflSciently  obvious."  *  Yet  it  is 
by  no  means  certain  that  the  court  would  discharge  a  husband  pro- 
ceeded against  in  such  a  suit,  until  he  had  received  his  wife,  not 
only  to  his  habitation,  but  to  the  matrimonial  bed.'     Again,  — 

§  778  a.    Denial  of  Copula  in  Bar  of  Suit  —  In  a  wife's  suit  for  a 

judicial  separation,  by  reason  of  the  husband's  adultery  and  cruelty, 

^  Ahrenfeldt  v.  Ahrenfeldt,  1  Hoffman,  rights  was  deriTcd,  the  coart  would  com- 

47 ;  Gegory  v.  Pierce,  4  Met.  478.  pel  carnal  copulation ;  but  he  thinks  the 

3  Ante,  §  332  a.  English  tribunals  have  altered  the  rule^ 
'  Ante,  §  788.  for  the  purpose  of  relieving  somewhat 

4  Orme  v.  Orme,  2  Add.  Ec.  382, 2  Eng.  the  asperities  of  a  crael  and  unjust  pro- 
£c.  354 ;  Forster  v.  Forster,  1  Hag.  Con.  ceeding,  which  he  considers  this  suit  to 
144, 154,  4  Eng.  Ec.  858,  883.  be.    Where,  in  this  suit,  the  husband  is 

'  Orme  v,  Orme,  supra.  defendant,  and  is  ordered  to  receive  his 

<  Rowe  v.  Rowe,  4  Swab.  &  T.  162,  wife  home,  he  is  bound  to  take  the  flrsi 

183.  step  bj  inviting  her  to  return  to  him.    If 

7  Orme  v,  Orme,  supra.    A  writer  in  he  does  not,  an  attachment  against  him 

the  London  Law  Magazine,  vol.  60,  p.  275,  will  be  issued.    Alexander  v.  Alezandery 

shows,  that,  by  the  canon  law,  whence  2  Swab.  &  T.  385. 

the  suit  for  the  restitution  of  conjugal 
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the  English  court  held,  that  her  refusal  to  accept  his  embraces  is 
not  alone  sufficient  in  bar.  After  mentioning  the  rule  in  the  suit 
for  the  restitution  of  conjugal  rights,  as  stated  in  the  last  section,^ 
the  learned  judge  ordinary  proceeded  :  "  But  on  this  very  ground 
perhaps  a  complaint  of  this  nature  ought  to  receive  its  full  weight 
as  matter  of  recrimination.  The  matter  here  complained  of 
ought  to,  and  does  oftentimes,  find  a  place  in  that  general  review 
of  conjugal  life  which,  on  a  question  of  cruelty  or  even  of  recrim- 
ination, is  in  such  cases  imposed  on  the  court."  Yet,  standing 
quite  alone,  he  deemed  it  not  to  be  enough.^  And  in  New  Jer- 
sey it  was  adjudged,  that,  though  this  sort  of  conduct  is  wrong 
in  the  wife,  it  does  not  justify  the  husband  in  deserting  her.^ 

Viewed  as  Deaertion  —  (Massachusetts).  —  In  Massachusetts,  the 
question  came  squarely  before  the  court  in  a  case,  where,  during  the 
statutory  period  for  desertion  to  ripen  into  a  ground  for  divorce 
from  the  bond  of  matrimony,  a  wife,  taking  offence  because  her  hus- 
band permitted  a  son  to  enlist  in  the  army,  excluded  him  from  her 
bed,  declaring  that  she  did  not  love  him,  she  would  have  no  more 
sons  for  him  to  send  to  the  war,  she  did  not  think  she  should  ever 
live  with  him  again  '*  as  man  and  wife,"  and  he  was  "  nothing  but  a 
boarder."  Thereupon  the  court  held  that  this  was  not  desertion, 
and  denied  the  husband's  prayer  for  divorce.  Said  Bigelow, 
C.  J. :  "  The  word  desertion  in  the  statute  does  not  signify  merely 
a  refusal  of  matrimonial  intercourse,  which  would  be  a  breach  or 
violation  of  a  single  conjugal  or  marital  duty  or  obligation  only, 
but  it  imports  a  cessation  of  cohabitation,  a  refusal  to  live  to- 
gether, which  involves  an  abnegation  of  all  the  duties  and  obliga* 
tions  resulting  from  the  marriage  contract."  *    As  to  which,  — 

Observations  hereon.  —  We  shall  see,  as  we  proceed  with  this 
chapter,  that  the  term  desertion  does  not,  according  to  the  con- 
curring  determinations  of  all  the  courts  before  which  the  question 
has  come,  expressed  in  actual  decision,  mean  what  the  learned 
judge  in  this  extract  assumes.  On  the  other  hand,  it  may  exist 
without  "an  abnegation  of  all  the  duties  and  i^bligations  result- 
ing from  the  marriage  contract;"  for,  if  a  husband  refuses  to 
dwell  in  the  same  house  with  his  wife,  but  supports  her,  this,  all 

1  Referring  to  Onne  v,  Orme,  2  Add.  »  Reid  v,  Reid,  6  C  Iff  G«wn,  881. 

Be.  882.  4  Southwick  v.  Southwick,  97  Mass. 

*  Rowe  V.  Rowe,  4  Swab.  &  T.  162,  827,  328.    See,  for  the  conuluflioF  aa  to 

108*  this  question,  post,  §  779. 
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hold,  is  desertion  of  her  by  him.*  It  has  been  expressly  so  ad- 
judged in  this  same  State  of  Massachusetts.^  The  duty  of  the 
husband  to  maintain  his  wife  is  one  of  the  chief  duties  of  the 
marriage.  And  the  law  has  provided  various  means  by  which  it 
may  be  enforced.  Matrimonial  intercourse  is  another  of  the  chief 
duties  ;  the  law  deems  it  to  be  so  important  that  it  holds  a  mar- 
riage voidable  which  is  entered  into  by  a  party  having  no  physical 
capacity  to  perform  it.  Consequently  it  is  nowhere  true  in  the 
adjudged  law,  that  desertion  "  involves  an  abnegation  of  all  the 
duties  and  obligations  resulting  from  the  marriage  contract.'* 
Hence,  — 

§  779.  In  Principle.  —  Looking  at  this  question  in  the  light  of 
legal  principle,  it  becomes  plain,  that,  if  the  result  amved  at  by 
the  Massachusetts  court  is  sound,  it  is  for  reasons  which  have  not 
yet  been  judicially  assigned.  Now,  the  law  is  a  system  of  legal 
doctrine.  From  what  is  adjudged  under  one  head,  we  learn 
what  ought  to  be  under  another,  and  will  be  unless  the  court 
commits  a  blunder.  Of  principles  relating  to  the  question  now 
before  us,  we  have  the  following:  first,  to  constitute  desertion,  there 
need  not  be  an  abnegation  of  all  the  duties  of  marriage,  as  just 
shown.  Secondly,  sexual  intercourse  is  so  important  an  element  in 
any  marriage  that  without  the  capacity  therefor  it  will  be  voidable.' 
Thirdly,  and  consequently,  the  law  holds  such  intercourse  to  be 
the  central  element  of  marriage,  to  which  the  rest  is  but  ancillary. 
It  is  that,  and  that  alone,  which,  out  of  marriage,  is  unlawful.  A 
man  may  lawfully  obligate  himself  to  support  a  woman  not  his  wife, 
or  to  support  her  children,  or  to  retain  her  in  his  house  as  long  as 
they  both  live,  and  to  be  kind  to  her.  She  may  bind  herself  in 
a  corresponding  way  to  him.  Indeed,  there  is  but  the  one  thing, 
which  is  special  to  marriage,  and  is  lawful  in  no  other  relation. 
All  else  pertaining  thereto  a  man  and  woman  may  mutually  con- 
tract for,  and  do,  without  taking  the  first  step  toward  marriage.* 
If,  then,  not  from  any  justifiable  cause,  but  from  wilfulness,  or  a 
desire  to  injure,  or  from  what  in  Tennessee  is  known  as  "  malice,**  * 
a  married  party  takes  a  separate  room  in  the  house,  and,  not  as  a 
mere  temporary  expedient,  not,  in  the  language  of  Sir  Christopher 

1  For   example,  Macdonald    v.  Mao-         *  The  distinction   between  tlie  mai^ 

donald,  4  Swab.  &  T.  242;  Yeatman  v.  riage  status  and  the  attending  propertj 

Teatman,  Law  Bep.  1  F.  &  M.  489.  rights  illustrates  this.    Ante,  §  14, 16. 

s  Magrath  v,  Magrath,  103  Mass.  677.  *  Ante,  §  776. 

*  Ante,  §  321  et  seq. 
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Robinson,  "  on  considerations  of  health," '  but,  as  a  wilful,  irrevo- 
cable act,  abandons  and  abjures  for  ever  all  matrimonial  inter- 
course, tlie  adjudged  law,  speaking  through  its  principles  rather 
than  by  a  resolving  of  the  exact  question,  makes  it  desertion. 
The  inconvenience  of  dealing  with  a  case  of  this  sort,  and  the 
other  reasons  which  have  sometimes  been  assigned,  cannot  release 
a  judicial  tribunal  from  the  duty  to  decide  a  controversy  duly  be- 
fore it  by  the  fundamental  principles  which  the  adjudications  of 
all  time  have  established.  Such  release,  if  desirable,  should  come 
from  the  legislature.  It  is  not  properly  to  be  assumed  by  the 
courts,  as  a  sort  of  breaking  of  jail.  As  sustaining  also  this  view> 
we  have  illustrations  more  directly  in  point.     Thus,  — 

Receiving  to  House,  not  Bed. —  It  has  been  adjudged  that  a  hus- 
band, who  has  deserted  his  wife,  cannot  so  take  off  the  effect  of 
the  desertion  as  to  prevent  her  right  to  a  divorce  accruing,  by 
oflPering,  a  short  time  before  the  expiration  of  the  statutory  period, 
to  support  her  either  in  his  own  house  or  elsewhere.  "  The  offer,'* 
said  the  court,  "  was  not  to  live  with  her  in  the  relation  of  hus- 
band and  wife ;  and,  as  she  was  by  the  nature  and  terms  of  the 
marriage  contract  entitled  to  stand  in  that  relation  to  him,  she 
was  not  bound  to  accept  the  offer  to  stand  in  any  other  relation."  ^ 
It  being  admitted  that  a  mere  support  of  the  wife  by  the  hus- 
band does  not  prevent  his  separation  from  her  being  a  desertion,^ 
how  can  it  change  the  case  that  the  support  is  in  his  own  house 
instead  of  another's  ?  *  The  doctrine  of  this  case,  indeed,  would 
seem  to  go  the  whole  length  contended  for  in  matter  of  principle. 
Again,  — 

§  780.  Joining  Shakers  —  (Relation  of  Husband  and  Wife  unlaw- 
Itd).  —  A  statute  of  New  Hampshire  provided,  "  that  any  husband 
or  wife  separating  him  or  herself  from  the  other,  and  joining  and 
uniting  him  or  herself  with  any  religious  sect  or  society  that  be- 
lieves, or  professes  to  believe,  the  relation  between  husband  and 
wife  void  or  unlawful,  and  such  husband  or  wife  continuing  to 

1  Ante,  §778.  bach,  11   Harris,  Pa.  843,— it  may  bo 

>  Fishli  V,  Fishli,  2  Litt.  838, 341.    See  answered,  that  for  this  there  may  be  pos- 

also  Moss  V.  Moss,  2  Ire.  65.  sible  reasons  consistent  with  the  doctrine 

*  Ante,  §  778  a.  of  the  text.    Or,  if  not,  and  the  adjudged 

*  And  see  ante,  §  738.  If,  contrary  to  law  should  be  found  to  be  out  of  joint, 
the  Tiew  in  the  text,  may  seem  the  propo-  the  courts  would  not  be  thereby  released 
sition  that  a  husband's  taking  a  separate  from  the  duty  to  maintain  ita  fundamen^ 
bod  is  not  cruelty  authorizing  tlie  wife  tal  principles. 

to  go  away,  —  and  see  Eshbach  v,  Esh- 
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live  so  united  with  such  sect  or  society  for  the  space  of  three 
years,  and  refusing  during  that  time  to  cohabit  with  the  other, 
who  shall  not  have  joined  and  continued  united  with  such  sector 
society,  shall  be  deemed  and  taken  to  be  a  sufficient'cause  of  divorce 
from  the  bond  of  matrimony."  On  a  wife's  suit  for  divorce, 
under  this  statute,  it  appeared  that  the  husband  had  joined 
the  Shakers.  And  they  were  held,  to  be  within  the  statutory 
terms ;  the  evidence  being,  that  they  acknowledge  the  husband's 
duty  to  maintain  his  wife,  and  hers  to  conduct  in  a  disci^eet  and 
seemly  way  in  submission  to  her  husband  ;  and  acknowledge 
generally  the  lawfulness  of  marriage,  as  to  what  were  called  in 
the  case  ^^  all  its  duties  which  the  laws  can  enforce.  But,"  said 
the  court,  '^  the  evidence  shows,  and  it  is  not  denied,  that  they 
also  believe,  or  profess  to  believe,  that  cohabitation  ^  is  not  one  of 
the  duties  resulting  from  the  relation  of  husband  and  wife ;  and 
that,  with  respect  to  the  great  end  of  matrimony,  the  continua- 
tion of  the  species,  they  hold  the  relation  to  be  void  and  unlaw- 
ful. .  .  .  We  have,  therefore,  no  hesitation  in  saying,  that  we 
think  it  clearly  proved  that  the  Shakers  are  a  sect  professing  to 
believe  the  relation  of  husband  and  wife  unlawful  and  void,  with- 
in the  meaning  of  the  statute."  ^  The  doctrine  of  this  case  is,  to 
repeat,  that  one  who  believes  every  thing  pertaining  to  marriage 
to  be  lawful  except  copula,  yet  believes  it  to  be  unlawful,  esteems 
*'  the  relation  between  husband  and  wife  unlawful."  Hence,  as  a 
part  of  the  doctrine  itself,  a  married  person  who,  without  justi* 
fication,  deserts  copula,  deserts  ^'  the  relation  between  husband 
and  wife  ;  "  in  other  words,  commits  the  matrimonial  offence  of 
desertion. 

§  781.  The  Scotch  Law.  —  For  a  gleam  of  remaining  light, 
we  may  refer  to  the  Scotch  law.  Fraser  says :  '*  The  diversion 
justifying  divorce  has  hitherto  been  confined  to  the  case  where 
the  offender  deserts  the  society  of  the  other.  Yet  a  question  has 
been  raised  as  to  whether  it  would  apply  to  the  case  of  a  paity 
who  occupies  the  same  house  with  the  pursuer,  and  the  same  bed, 
and  yet  refuses  covjunctionem  corporuniy  or  at  least  to  cohabit 
with  the  other  at  bed  and  board.      Sir  George  Mackenzie  refers 

1  From  the  connection,  and  from  other  Shakers  helieye  "  that  It  it  anlawful  for 

expressions  in  the  report,  it  plainly  ap-  man  and  wife  to  cohabit  together  as  man 

pears  that  the  court  liere  use  the  word  and  wife."    See  ante,  §  777  and  note, 
cohabitation  in  the  sense  of  sexual  in-         '  Djer  v.  Dyer,  5  N.  H.  271, 273. 
tercourse.    For  instance,  thej  saj,  the 
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to  this  question,  and  says,  *  that  it  may  be  doubted  if  a  wife,  r^ 
maining  in  her  husband's  house,  but  refusing  him  all  access  to 
her,  may  be  said  to  have  deserted ;  and  I  conceive  she  may,  for 
all  the  reasons  in  the  one  case  conclude  against  the  other.* 
Elchies  also  said,  *  Truly  I  am  of  opinion,  there  is  the  jsame 
reason  for  dissolving  a  mamage  for  wilful  abstinence  as  for  non- 
adherence  ;  though  I  am  afraid  our  law  would  not  sustain  it, 
since  it  is  not  contained  in  the  act.'  It  would  seem,  however, 
that  it  is  desertion.  Marion  Graham  applied  to  the  Commissaries, 
setting  forth  that  George  Buquhanane,  her  husband,  *put  hir 
fra  him,  repelland  hir  of  his  cumpanie.  and  inclusit  hir  in  ane 
chalmer  in  ye  held  of  his  place  of  Buquhanane,  and  hes  abstractit 
his  bodie  fra  hir  continewallie  sinsyne,  and  haldin  hir  thairin 
inclusit,  and  will  not  put  hir  to  libertie  and  freedom,  and  adheir^ 
treit,  and  entei-tein  hir  at  bed  and  buird.'  Here  the  parties  were 
living  in  the  same  house,  yet  the  wife  asked  for  adherence,  and 
not  judicial  separation.  The  commissaries  decerned  him  *  to  ad- 
heir  as  an  man  aucht  to  do  to  his  wyflf.' "  ^'  And  in  a  Scotch  case 
before  the  House  of  Lords,  this  tribunal  held,  that,  though  the 
husband  offers  to  aliment  his  wife  in  his  own  house,  yet  does  not 
eat,  sleep,  or  stay  there  with  her,  he  does  not  so  discharge  the 
duty  of  adherence  as  to  be  exempt  from  liability  in  her  suit  for 
separate  alimony.* 

§  782.  Concluding  Summary  and  Result  —  The  English  doc- 
trines, in  the  suit  for  the  restitution  of  conjugal  rights,  should 
probably  be  thrown  out  of  the  scale  as  of  no  certain  weight  in 
the  present  question.  Nor  do  the  cases  upon  this  suit  afford  us 
reasons  of  any  value  in  the  argument.  The  principles  of  our  law^ 
we  have  seen,^  plainly  make  a  desertion  of  copula  a  desertion  of 
the  marriage.  So  do  the  adjudications  relating  to  the  Shakers^ 
And  more  of  the  illustrative  holdings  point  in  this  direction  than 
the  other.  Directly  adverse,  is  simply  the  Massachusetts  case, 
founded  on  reasons  shown  to  be,  as  well  from  the  Massachusetts 
reports  themselves  as  from  those  of  other  localities,  unsound.*  A 
denial  of  the  right  in  consideration  was  deemed  in  the  District  of 
Columbia  not  to  be  ground  of  divorce  Mithin  the  act  of  Congress  of 

1  1  Fras.  Dom.  Bel.  681.    And  see  ib.         *  Ante,  §  779. 
65.  ^  Ante,  §  780. 

3  Arthur  v,  Gonrlay,  2  Cniigie  &  S.         *  Ante,  §  778  a.    And  see  MagUl  •• 

184.    As  to  wliich  point,  however,  see  MagiU,  8  Pittsb.  25. 
Gray  v.  Gray;  15  Ala.  779. 
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June  1, 1870.  "  The  Chief  Justice/*  says  the  report,  "while  cou- 
curring  in  the  judgment,  expressed  the  opinion  that  a  denial  of 
the  marital  right  of  intercourse,  when  continued  for  a  period  of 
two  years,  should  be  regarded  as  a  desertion  within  the  meaning 
of  the  statute,  unless  such  denial  was  made  in  consequence  of 
inability  from  sickness,  or  other  suflBicient  cause,  in  good  faith."  * 
To  the  same  effect,  the  books  of  reports  furnish  more  or  less  other 
direct  matter,  but  nothing  conclusive.^  Should  a  bench  of  strong 
judges  present,  in  a  single  instance,  the  better  doctrine  clearly 
and  overwhelmingly,  there  would  be  no  room  for  doubt  of  its  gen- 
eral acceptance.  On  the  other  hand,  should  the  question  come 
before  weak  men,  or  any  others  not  duly  enlightened  by  argu- 
ment, no  one  could  predict  how  the  decisions  in  the  next  few  cases 
would  be.  Then,  after  any  question  has  been  wrongly  decided  a 
few  times,  however  weakly,  the  difficulty  of  persuading  any  court 
to  give  it  a  fresh  and  fearless  examination  is  almost  insuperable. 

III.    The  Intent  to  desert, 

§  783.  In  General  —  Though,  in  most  cases,  this  intent,  like  any 
other,^  not  being  palpable  to  the  sight  or  hearing  of  witnesses,  is 
provable  only  as  an  inference  from  more  tangible  facts,*  still  to 
be  sufficient  it  must  have  an  actual  existence.  No  mere  intent 
in  law  will  supply  its  place.  And  it  is  the  intent  in  the  mind  of 
the  defendant,  not  of  the  plaintiff.  Nor,  it  is  believed,  is  any 
condition  of  the  plaintiff's  mind,  any  wish  or  expectation,  not 
manifested  in  words  or  acts  whereof  the  defendant  can  have 
taken  cognizance,  of  any  legitimate  effect  on  this  intent  to  desert.  * 
But  what  has  passed  from  the  plaintiff  to  the  defendant,  whether 
by  words  or  acts,®  may  be  of  the  highest  importance.     Thus, — 

Consent  —  When  one  gives  consent  to  the  other's  living  apart, 
an  acting  thereon  is  not  desertion.  The  common  expression  of 
the  doctrine  is,  that  a  separation  by  mutual  consent  of  the  parties 
is  not  desertion  in  either.^     And  it  is  immaterial  whether  the 

1  Steele  v.  Steele,  1  MacAr.  505,  506.  «  And  see  ante,  §  777. 

^  And  see,  as  favoring  the  views  ex-  *  Salorgne  v.  Salorgne,  6  Misso.  Ap. 

pressed    in   this  section,  Heermance  v.  603  ;  Meldowney  v.  Meldowney,  12  C.  SL 

James,  47  Barb.  120,  126, 127.  Green,  S28. 

»  1  Bishop  Crim.  Proced.  §  1101.  ^  Secor  v.  Secor,  1  MacAr.  630  j  Cox 

<  Lawrence  ».  Lawrence,  2  Swab.  &  T.  v.  Cox,  35  Mich.  461 ;  Goldbeck  v,  Gold- 

575.  beck,  3  C.  E.  Green,  42;  Rudd  v.  Bndd. 
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separation  is  with '  or  without  *  the  further  understanding  that  one 
of  them  shall  apply  for  a  divorce.     So,  — 

Absence  on  BusinesB. —  An  absence  on  business  is  not  deser- 
tion ;  *  because  it  does  not  imply  a  wilful  abandoment  of  matri- 
monial duties.     Also,  — 

Absence  from  Siokness.  —  An  absence  made  necessary  by  sick- 
ness is  to  be  viewed  in  the  same  way,  and  for  the  like  reason.^ 
And, — 

Mere  Non-cohabitation.  —  In  matter  of  evidence,  desertion  is  not 
sufficiently  inferable  from  the  mere  unaided  fact  of  the  parties 
not  living  together  ;  ^  though  protracted  absence  may  be  consid- 
ered, with  other  circumstances,  in  evidence  of  the  original  intent.® 

FropoBitions.  —  Some  propositions,  giving  form  and  distinctness 
to  the  doctrine,  are  the  following :  — 

§  784.  First.  Though^  to  constitute  desertion^  a  separation  and 
the  intent  to  def^ert  must  simultaneously  concur^  neither  one  alone 
being  sufficient^'*  the  latter  need  not  begin  with  the  former ;  but  the 
desertion  commences  whenever^  to  either^  the  other  is  added.    Thus,  — 

Intent  to  desert  foUowing  Rightfol  Separation.  —  If  a  husband  or 
wife  leaves  the  matrimonial  habitation,  intending  to  return,  but 
afterward  resolves  to  remain  away,  the  desertion  begins  when 
this  new  purpose  is*  formed.®  And  where,  for  a  cause  not  appear- 
ing, a  husband  and  wife  had  been  living  a  considerable  time  in 
separation,  but  he  contributed  to  her  support,  he  was  held  to  have 
deserted  her,  at  least  from  the  time  when,  withdrawing  the  sup- 
port, he  wrote  her  a  letter  wherein  among  other  things  he  said : 
"  When,  therefore,  I  now  cease  to  give  you  any  further  means,  it 

as  Mich.  101  ;  Townscnd  v.  Townsend,  Gaines,  9  B.  Monr.  205,  SaS;  Batlcr  v. 

Law  Rep.  3  P.  &  M.  129 ;  IngersoU  v.  In-  Batlcr,  1  Parsons,  329 ;  Stokes  v,  Stokes, 

gersoll,  13  Wright,  Pa.  249.  1  Misso.  320 ;  Scott  v.  Scott,  Wright,  469; 

i  Mansfield  v.  Mansfield,  Wright,  284.  Pidge  ».  Pidge,  3  Met.  257.  258 ;   Van 

«  Crow  V.  Crow,  23  Ala.  583;  Gray  v.  Voorhees  v.  Van  Voorhees,  Wright,  636; 

Gray,  15  Ala.  779;  Vanleer  v.  Vanleer,  1  McCoy  w.  McCoy,  3  Ind.  555;  Cook  o. 

Harris,  Pa.  211;  Ward  t;.  Ward,  1  Swab.  Cook,  2  Beasley,  263;  Jennings  v.  Jen- 

&  T.  185  ;  Fulton  v.  Fulton,  36  Missis,  nings,  2  Beasley,  88 ;  Bennett  t;.  Bennett, 

517  ;  McKay  v.  McKay,  6  Grant.  U.  C.  43  Conn.  313. 

Ch.  380 ;  Buckmastcr  v.  Buckmaster,  Law         ^  Ahrenfeldt  v.  Ahrenfeldt,  1  Hoffman, 

Rep.  1  P.  &  M.  713  ;  Lea  v.  Lea,  8  Allen,  47. 

418  ;   IngersoU  v.  lugersoll,  13  Wright,         7  Ante,  §  776, 777 ;  Latham  v.  Latham, 

Pa.  249.  30  Grat  307. 

»  ExParteAldridge,lSwab.  &T.  88;  «  Reed  v.  Reed,  Wright,  224;  Pink- 
Williams  V.  Williams,  3  Swab.  &  T.  547.  hard  v.  Pinkhard,  14  Texas,  356 ;  Conger 

«  Keech  v.  Keech,  Law  Rep.  1  P.  &  M.  v.  Conger,  2  Beasley,  286;  Brinkerhoff  ik 

641.  Brinkerhoff,  2  Stew.  Ch.  132. 

*  Jones  V,  Jones,  13  Ala.  145;  Gaines  v. 
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is  only  done  until  sncli  time  as  you  are  ready  for  such  settlement, 
which  is  to  fix  a  sum  for  your  entire  maintenance  and  expenses, 
all  in  all,  payable  to  you  weekly,  by  a  third  person.  .  .  .  Finally, 
I  wish  whatever  settlement  is  made  between  us  to  be  done  by 
a  legal  divorce.  The  tie  is  broken  and  happiness  can  never  be 
restored  between  us,  for  which  reason  it  is  much  better  to  live  as 
happy  as  ^Obsible  separate,  than  to  lead  an  unhappy  life  together, 
and  show  a  Oi*d  example  to  our  children."  * 

§  784  a.  Attek  Cohabitation  is  diBoontinTied.  —  There  are  dicta  for  a 
distinction  between  the  last  two  illustrative  cases.  Since,  where 
one  leaves  for  a  ceiiiporary  purpose,  the  law  looks  upon  the  cohab- 
itation as  continuing,  all  concede  that  a  resolution  not  to  return 
(s  desertion.  But  it  lias  been  contended  that,  after  the  cohabita- 
tion is  in  the  legal  sense  broken  off,  —  as,  for  example,  while  the 
parties  are  living  in  separation  by  mutual  consent,  —  desertion  be-, 
comes  impossible,  until  they  shall  have  first  actually  dwelt  together. 
There  is  not  much  even  of  apparent  authority  for  this  distinction, 
but  enough  to  demand  notice.  Thus,  Lord  Penzance,  in  arguing 
upon  facts  which  in  no  view  of  them  showed  desertion,  after  ad- 
mitting that  the  separation  and  desertion  need  not  concur  in  point 
of  time  where  the  former  was  meant  to  be  only  temporary,  added, 
that  such  cases  '^  have  no  analogy  with  a  case  in  which  a  wife 
who  complains  of  desertion  has  herself  voluntarily  ceased  to  live 
with  her  husband,  and  an  actual  separation  has  already  occurred, 
not  in  obedience  to  any  external  necessity,  but  for  the  express 
purpose  of  avoiding  continued  intercourse."  As  to  this  sort  of 
case,  his  conclusion  was :  *^  No  one  can  ^  desert  *  who  does  not 
actively  and  wilfully  bring  to  an  end  an  existing  state  of  cohabi- 
tation .  .  .  But  if  the  state  of  cohabitation  has  already  ceased  to 
exist,  whether  by  the  adverse  act  of  husband  or  wife,  or  even  by 
the  mutual  consent  of  both,  *  desertion '  in  my  judgment  becomes 
from  that  moment  impossible  to  either,  at  least  until  their  common 
life  and  home  have  been  resumed.  In  the  mean  time,  either  party 
may  have  the  right  to  call  upon  the  other  to  resume  their  con- 
jugal relations,  and,  if  refused,  to  enforce  their  resumption  [by  a 
suit  for  the  restitution  of  conjugal  rights]  ;  but  such  refusal  can- 
not constitute  the  offence  intended  by  the  statute  under  the  name 
of  '  desertion  without  cause.'  "  '    Now,  if  we  should  admit  this 

1  Ahrenf eldt  o.  Ahrenf eldt,  1  Hoffman,         >  Fitzgerald  v,  iltzgerald,  Law  Bep.  1 
47.    And  see  HoUton  v.  Holaton,  23  Ala.    P.  &  M.  694,  698. 
777. 
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doctrine  to  be  sound  in  England,  still  it  is  not  so  with  us.  There, 
it  requires  only  that  a  suit  for  the  restitution  of  conjugal  rights 
shall  intervene,  but  it  does  not  render  for  ever  impossible  a  deser- 
tion after  a  cohabitation  without  it  has  ceased.  Here,  we  do  not 
restore  conjugal  rights  in  this  way.  So  that,  with  us,  a  mere  con- 
sent to  a  separation  once  acted  upon  —  as,  for  example,  where  a 
husband  should  persuade  his  wife  to  go  from  him  under  promise 
of  the  support  which  he  refused  her  at  home,  then  should  break 
his  promise,  and  should  decline  to  receive  her  back  *  —  would  be 
a  perpetual  and  insurmountable  bar  to  a  divorce  for  desertion. 
When,  in  the  next  volume,  we  come  to  look  into  the  bars  to 
divorce,  we  shall  find  nothing  of  this  sort  among  them.  It  is  not 
known  to  the  unwritten  law,  and  its  incorporation  by  construction 
into  the  statutes  is  believed  to  be  neither  justifiable  nor  wise. 
Yet  in  a  Michigan  case  we  find  the  same  doctrine  in  a  dictum  from 
one  of  the  learned  judges ;  namely,  —  *'  If  there  be  a  separation 
by  consent,  that  consent  shows  that  the  parties  deem  it  no  griev- 
ance to  be  deprived  of  each  other's  society,  and  nothing  but  an 
unconditional  and  entire  resumption  of  their  early  relations  can 
restore  them  to  such  a  position  as  would  make  a  new  separation 
by  the  departure  of  the  wife,  as  in  this  case,  a  criminal  desertion."  * 
But  why  may  not  a  married  party,  like  any  other,  change  his 
mind,  and  to-morrow  deem  that  a  grievance  which  yesterday  he 
did  not  ?  This  divorce  itself  is  founded  on  such  change.  But  — 
True  View.  —  There  is  doubt  whether,  even  in  England,  the 
dicta  under  consideration  are  sound  in  principle.  It  is  admitted 
there,  as  here,  that,  where  parties  are  living  apart  without  a  per- 

^  The  facts  in  Crabb  v,  Crabb,  Law  see  ante,  §  634  a),  compel  him  to  receiye 
Rep.  1  P.  &  M.  601,  are  of  this  sort  There  her  again  to  cohabitation,  then  let  him  de- 
was  a  deed  of  separation,  then  the  hus-  sert  her  and  commit  adultery  if  he  chose ; 
band  stopped  payments  under  it,  and  whereupon  her  remedy  would  be  com- 
committed  adultery.  On  her  petition  for  plete.  The  demand  to  renew  the  cohab- 
divorce  on  the  grounds  of  adultery  and  itation  should  be,  with  us,  and  it  is,  an 
desertion,  the  court  held  that  there  was  equivalent  for  the  suit  for  the  restitution 
uo  desertion.  That  was  right.  When  of  conjugal  rights.  A  case  of  the  like  sort 
the  payments  were  stopped,  the  wife,  ac-  as  Crabb  r.  Crabb  is  Parkinson  ,i;.  Parkin- 
cording  to  American  doctrine,  should  have  son.  Law  Rep.  2  P.  &  M.  25.  And  see 
demanded  of  her  husband  to  take  her  Buckmaster  v.  Buckmaster,  Law  Rep.  I 
back.  Post,  §  786.  Then,  if  he  refused,  P.  &  M.  713;  Cooper  v.  Cooper,  83  Law 
and  he  afterward  committed  adultery,  T.  n.  b.  264 ;  Nott  v.  Nott,  Law  Rep.  1  P. 
both  offences  would  be  complete.    If  the  &  M.  251. 

dictum  of  the  text  is  law  in  England,  her         *  Cooper   v.    Cooper,  17  Mich.   206^ 

course  there  was  to  sue  him  for  restitution  210. 
of  conjugal  rights  (as  to  which,  however, 
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manent  arrangement,  or  intent  not  to  resume  cohabitation,  one 
resolving  to  make  the  separation  permanent  commits  thereby 
and  then  a  desertion  of  the  other.^  And  it  is  admitted  here  as 
tbere,^  that,  if  the  separation  was  by  mutual  consent  and  mutually 
meant  to  be  permanent,  such  mere  resolution  not  to  renew  the 
cohabitation  —  a  simple  reuffirmance  of  what  had  been  mutually 
ag]*eed  —  will  not  be  a  desertion.  But  the  argument  with  us, 
which,  it  is  submitted,  ought  to  be  effectual  even  in  England, 
is,  that  an  agreement  to  any  separation,  permanent  or  otherwise, 
is  revocable ;  then,  if  a  husband  and  wife  are  by  mutual  consent 
living  apart,  and  she  withdraws  her  consent  and  notifies  him 
thereof,  the  principle  of  permanency  has  departed  from  the 
arrangement,  and  they  are  to  each  other  as  in  any  other  case 
where  the  separation  is  not  by  mutual  consent  and  permanent. 
Her  consent  to  the  separation  being  withdrawn,  there  is  no 
longer  a  mutual  consent  thereto.  The  parties  are  not  now,  as 
before,  living  apart  by  a  consent  which  is  mutual ;  and  they  are 
just  as  much  in  cohabitation  as  if  their  living  separate  had  been  un- 
der an  agreement  for  a  time  which  has  elapsed.  If  he,  upon 
this,  or  after  this,  being  requested  to  renew  the  cohabitation,  re- 
solves that  he  will  not,  he  thereby  and  then  deserts  her.  Such  is 
the  plain  deduction  of  legal  reason,  against  which,  in  our  law, 
there  is  no  room  for  argument.^  And,  where  the  suit  for  the 
restitution  of  conjugal  rights  prevails,  there  is  strong  ground  for 
deeming  it  a  mere  concurrent  remedy. 

§  785.  Secondly.  The  intent  must  he  to  make  the  separation 
permanent^  in  distinction  from  a  contemplated  renewal  of  the  cohab* 
itation ;  yet  it  need  not  take  into  view  possible  changes  of  cirewn- 
stances^  and  include  a  determination  not  to  live  again  with  the  other 
party  should  they  transpire.     Thus,  — 

Permanent.  —  Though  the  cases  on  this  question  are  neither 
numerous  nor  very  distinct,  we  are  justified  in  deeming  that  the 
intent  must  have  in  it  what  corresponds  to  the  animus  non  rever* 
tendi  of  the  law  of  domiciL  In  analogy  to  this  law,  it  must  con- 
template a  permanent  discontinuance  of  the  cohabitation.^    If,  for 

^  Gatehouse  v.  Gatehouse,  Law  Rep.  1  man,  68  How.  Pr.  278 ;  Bennett  v.  Ben- 

P.  &  M.  831.  nett,  43  Conn,  dia    As  to  domioil,  Jopp  v. 

>  See  the  last  note  but  one.  Wood,  34  Bear.  88 ;  Case  v.  Clarke,  6 

'  For  the  authorities,  see  post,  §  786.  Mason,  70 ;  McKowen  v.  McGuirei  15  La. 

«  Fulton    V.   Fulton,  36  Missia.  617;  An.  687;    Henrietta  o.  Oxford,  2  Ohio 

Orr  V.  Orr,  8  Bush,  166 ;  Ruckman  v.  Ruck-  State,  82 ;  Mead  v.  Boxborough,  11  Cvah 
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example,  in  a  State  where  a  year's  desertion  was  a  ground  for  .li  vorce, 
a  husband  should  leave  his  wife  meaning  to  stay  away  a  year,  and 
then  to  return  to  her  should  she  not  sue  for  the  divorce,  the  view 
here  presented  would  not  make  desertion  of  this  ;  though  the  ques- 
tion has  not  probably  been  adjudged.  And  so  it  appears  to  have 
been  held  in  an  admiralty  case ;  namely,  that  to  constitute  desertion 
under  the  general  maritime  law,  there  must  be  a  quitting  of  the  ves- 
sel with  the  intention  of  abandoning  her  altogether,  and  not  return- 
ing. A  mere  leaving  of  her  without  permission  is  not  desertion.^ 
But,— 

FoBBible  Changed  ConditionB.  —  (Poverty).  —  If  a  wife  declines 
to  live  with  her  husband  because  of  his  poverty,  yet  offers  to  do 
so  when  he  can  provide  her  with  a  home  which  she  deems  suitable^ 
she  deserts  him ;  ^  the  reason  being,  that,  under  existing  circum- 
stances, she  has  resolved  to  end  the  cohabitation.  And  this  reso- 
lution is  not  rendered  inadequate  by  what  she  may  contemplate 
should  circumstances  become  different.  Such  is  the  rule  in  the 
law  of  domicil.  One  acquires  a  new  domicil  by  determining  to 
remain  in  a  place  to  which  he  removes,  unless  and  until  some- 
thing unexpected  or  uncertain  transpires  to  induce  a  change.^ 

DiBtinctions.  —  In  brief,  a  purpose  to  desert  is  one  thing;  a 
mental  resolution  not  to  change  this  purpose  is  another ;  and  a  de- 
termination to  seem  to  desert,  yet  to  return  to  the  matrimonial 
cohabitation  after  this  seeming  has  done  its  work,  is  a  third.  The 
first  only  of  these  is  meant  when  we  speak  of  the  intent  to  desert. 

§  786.  Thirdly.  One  of  two  married  parties  living  in  sepa- 
ration may^  if  not  in  faulty  pvjt  an  end  to  the  other^s  claim  of  the 
rightfulness  thereof  by  requesting  a  renewal  of  the  cohabitation  ; 
then^  should  the  request  be  denied^  it  will  be  desertion.     Thus,  — 

Forms  of  DoctrtDe.  —  A  consent  to  a  separation  is  revocable.^ 


302 ;  Still  V.  Woodville,  38  Missis.  646 ;  see  the  State  v,  Frest,  4  Hairing.  Del. 

Walker  o.  Walker,  1  Misso.  Ap.  404;  Jopp  658 ;  The  State  v,  De  Casinova,  1  Texas, 

V.  Wood,  4  De  G.  J.  &  S.  616.  401.    The  definitions  of  domicil  slightly 

I  The  Rovena,  Ware,  309.  differ.    A  form  in  some  of  the  later  cases 

*  Messenger  v.  Messenger,  66  Misso.  approved,  is,  that  it  is  the  place  where  the 

829.    And  see  Bennett  t;.  Bennett,  sapra ;  person    has  fixed  his  habitation  without 

IngctsoU  V,  Ingersoll,  13  Wright,  Pa.  249;  any  present  intention  of  removing  therefrom. 

Ward  V.  Ward,  20  Wis.  266 ;  post,  §  792.  Hindman's  Appeal,  4  Norris,  Pa,  466 ; 

>  Lord  V.  Colvin,  4  Drewry,  SdQ ;  Aik-  King  v.  Foxwell,  3  Ch.  D.  518, 620.    And 

man  v.  Aikman,  3  Macq.  Ap.  Cas.  854;  this  form  of  words  would  be  eqaally  ap- 

Brunel  v,  Brunei,  Law  Rep.  12  Eq.  298 ;  propriate  in  the  divorce  law  of  desertion. 

Doucet  V.  Geoghegan,  9  Cb.  D.  441.    And         «  Crow  o.  Crow,  23  Ala.  583. 
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The  consequence  whereof  is,  that,  after  revocation,  the  parties 
stand  to  each  other  as  though  the  consent  had  not  been  given. ^ 
So  that,  if  they  separated  by  mutual  consent,  and  one  of  them 
afterward  in  good  faith  seeks  a  reconciliation,  but  the  other  re- 
fuses to  return  ;  ^  or,  if  for  cause,  and  the  cause  is  removed,  but 
one  of  them  declines  to  renew  the  cohabitation;^  or,  if  a  Vrife 
having  left  her  husband  without  cause  comes  back  to  him,  and 
he  will  not  receive  her ;  *  or,  if  the  husband  after  deserting  his 
wife  proposes  to  renew  the  cohabitation,  and  she  rejects  his  pro- 
posal, the  full  statutory  period  not  having  elapsed  ;^  this  is  a  de- 
sertion by  the  one  refusing,  from  the  time  of  the  refusal.    But,  — 

Good  Faith.  —  To  entitle  one  to  a  divorce  under  such  circum- 
stances, the  ofiTer  of  return  must  be  made  in  good  faith,  it  must  be 
free  from  improper  qualifications  and  conditions,  and  it  must  be 
really  intended  to  be  carried  out  in  its  spirit  if  accepted.  ®    And  — 

Desertion  ends  with  Intent  —  In  all  cases  the  legal  desertion  ends 
with  the  intent  to  desert ;  ^  as,  when  the  erring  party  undertakes 
to  come  back,  and  is  prevented.  If  the  wife  is  restrained  by  her 
parents  from  rejoining  her  husband,  the  court,  on  proper  applica- 
tion, will  remove  the  restraint.* 

1  Ante,  §  784  a.  wife  from  any  alleged  restraint,  and  let 

*  Butler  V.  Butler,  1  Panons,  S29;  her  choose  whether  to  rejoin  her  hua- 

Miller  v.  Miller,  Saxton,  386 ;  Cunning-  band  or  not.    In  an  English  caae  it  waa 

ham  V.  Irwin,  7  S.  &  R.  247 ;  McAllister  observed  by  Lord  Campbell :  "  This  lady 

v.  McAllister,  10  Heisk.  345.  is  living  with  her  son  by  her  own  free 

8  Hills  V.  Hills,  6  Law  Reporter,  174.  consent,  and  is  under  no  restraint  what- 

^  Clement  v.  Mattison,  3  Rich.  93;  eyer.  Whether  her  husband  can  or  can- 
Fellows  r.  Fellows,  31  Maine,  342;  £ng-  not  compel  her  to  return  [in  a  suit  for  the 
lish  V.  English,  6  Grant,  U.  C.  Ch.  680;  restitution  of  conjugal  rights,  unknown 
Grove's  Appeal,  1  Wright,  Pa.  443,  446.  in  the  United  States]  is  a  question  alieni 
And  see  McDermott's  Appeal,  8  Watts  faro.  We  have  no  jurisdiction  on  that 
&  S.  251,  256 ;  McGahay  v.  Williams,  12  subject.  If  this  writ  were  to  go,  and  the 
Johns.  203 ;  McCutchen  v,  McGahay,  11  lady  were  to  be  produced  before  us  in 
Johns.  281 ;  Hanberry  v.  Hanberry,  29  court,  she  would  be  at  perfect  liberty  to 
Ala.  719.  return  to  her  son  as  at  present,  if  she  so 

s  Walker  v.  Laighton,  11  Fost.  N.  H.  pleased,  and  we  could  make  no  order  for 

111.  her  to  live  with  her  husband.    If  she  has 

^  Friend  r.  Friend,  Wright,  639 ;  Fishli  no  good  cause  for  being  absent  from  him 

t;.  Fishli,  2  Litt.  337 ;  Fulton  v,  Fulton,  he  may  have  a  decree  in  the  ecclesiastical 

36  Missis.  517 ;  1  Fras.  Dom.  Rel.  686.  court  for  her  to  return  and  live  with  him. 

^  Mallinson  v.  Mallinson,  Law  Rep.  1  The  case  of  an  infant,  to  which  allusion 

P.  &  M.  93.  has  been  made,  is  quite  different ;  because 

8  Friend  v.  Friend,  supra ;  People  v.  there  the  parent  has  the  right  to  the  cua- 

Mcrccin,  8  Paige,  47,  54.    And  see  Rex  tody  of  the  child,  and  if  the  infant  is  of 

V.  Wiseman,   2    Smith,  617.    Wife   on  tender  years  the  court  will  order  it  to  be 

Habeaa  Corpna.  —  Upon  habeas  corpus  in  delivered  to  its  father.    But  a  husband 

such  a  case,  the  court  can  only  relieve  the  has  no  such  right  at  common  law  to  the 
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§  787.  Fourthly.  It  is  immaterial  which  of  the  married  parties 
leaves  the  matrimonial  home^  the  one  who  intends  hinging  the  cohab^ 
itation  to  an  end  commits  the  desertion.     Thus,  — 

Driving  away  Wife. — To  drive  away  the  wife  from  the  house  is 
to  desert  her.^    So,  — 

Removing  her  by  Stratagem.  —  Where  a  husband  sent  his  wife 
to  her  friends  and  without  any  known  cause  left  the  country,  — 
there  having  been  no  quarrel,  only  it  was  supposed  be  thought 
her  too  old  for  him,  —  he  was  held  to  have  thereby  deserted  her.* 
And  it  was  the  same  where,  after  a  slight  misunderstanding,  the 
husband  returned  home  from  an  absence  of  a  few  days,  and  told 
his  wife  to  go  and  see  her  brother  a  few  miles  distant,  who,  he 
said,  was  sick  ;  she  went,  found  him  well,  not  having  been  sick  ; 
came  back,  found  her  husband  gone,  —  this  also  was  held  to  be  a 
desertion  of  the  wife  by  the  husband.^  Only  in  the  enormity  of 
the  offence  could  we  distinguish  between  a  husband's  openly  leav- 
ing his  wife  with  the  avowal  of  his  intent  to  desert  her,  and  his 
removing  her  from  him  by  stratagem  or  by  violence.* 

§  788.  Fifthly.  The  husband  has  the  right  to  decide  where  the 
matrimonial  domicil  shall  be  ;  and^  if  he  changes  his  residence  and 
tlie  wife  declines  to  go  with  him^  she  thereby  deserts  him.     Thus,  — 

Husband  to  fix  Domicil.  —  Though  the  relation  of  marriage  should 
be,  and  is,  one  of  mutual  forbearance  and  kindness,  it  is  impos 
Bible  for  the  parties,  however  well  disposed,  always  to  see  alike. 
When,  therefore,  they  cannot  agree  upon  the  place  of  their  resi- 
lience, the  law  must  entrust  it  to  the  one  or  the  other  to  decide  for 
both,  or  they  cannot  be  kept  together.  Some  deem  that  this  one 
should  be  the  woman ;  others,  the  man.  The  law,  siding  with 
the  majority,  commits  the  power  to  him,  on  whom  it  has  cast  the 
burden  of  supporting  the  family,  and  makes  his  domicil  hers.^ 


custody  of  his  wife."  £z  parte  Sandi- 
lands,  21  Law  J.  n.  8.  Q.  B.  342,  843,  17 
Jur.  817, 12  £ng.  L.  &  £q.  463 ;  8.  c.  nom. 
Reg.  V.  Leggatt,  18  Q.  B.  781.  See  also  In 
re  Price,  2  Fost.  &  F.  268 ;  In  re  Coch- 
rane, 8  DowL  P.  C.  680 ;  Rex  v.  Middle- 
ton,  1  Chit.  654 ;  Vane's  Case,  18  East, 
178,  note;  Rex  v.  Brooke,  4  Bur.  1991; 
Rex  V.  Wiseman,  2  Smith,  617. 

1  Morris  v.  Morris,  20  Ala.  168;  Kin- 
sey  V.  Kinsey,  87  Ala.  893;  Shrock  v. 
8hrock,4  Bush,  682;  Grove's  Appeal,  1 
Wright,  Pa.  448 ;  Harding  v.  Harding,  22 


Md.  337;  and  see  Kestler  v,  Kestler,  4 
Stew.  Ch.  197. 

»  St.  John  V.  St  John,  Wright,  211. 

'  Cossan  v.  Cossan,  Wright,  147. 

«  See  2  Dane  Abr.  808. 

s  1  Bishop  Mar.  Women,  §  45-60 ;  2 
lb.  §  157;  Davis  v.  Davis,  80  HI.  180; 
Greene  v,  Greene,  11  Pick.  410 ;  Hacketts- 
town  Bank  o.  Mitchell,  t  Dutcher,  516; 
Hanberry  v.  Hanberry,  29  Ala.  719 ; 
Williams  v.  Saunders,  5  (Joldw.  60 ;  Dal- 
housie  V,  McDouall,  7  CI.  &  F.  817; 
Firebrace  v.  Firebrace,  4  P.  D.  ^,  67; 

697 


§  789  JUDICIAL  DIVORCBS.  [BOOK  VXr. 

Nor  have  the  late  statutes,  extending  the  legal  capacity  of  mar- 
ried women,  changed  this  rule.*    Now,  — 

Reanitixig  Doctrine.  —  From  this  doctrine  it  results,  as,  in  reason, 
a  necessary  consequence,  that,  when  the  husband  changes  the 
matrimonial  home,  the  wife  by  refusing  to  go  with  him  deserts 
him,  precisely  the  same  as  though  she  left  him  under  any  other 
circumstances.  In  authority,  most  of  the  eases  are  distinct  to 
this  proposition,  nor  do  any  deny  it  unqualifiedly;  but  some 
maintain  distinctions  and  exceptions,  not  quite  palpable,  or  con- 
sistent with  any  enlarged  views  of  legal  doctrine.     Thus, — 

§  789.  Proxiinlty  to  Husband's  Relations  —  ("  VTiMol  ")•  —  In  Ver- 
mont, proximity  to  the  residences  of  thehusband's  relations  appears 
to  be  deemed,  in  matter  of  law,  a  good  justification  for  the  wife's  re- 
fusal to  accompany  him  to  a  new  home  which  he  has  established. 
The  facts  in  a  case  there  decided  were,  that  the  parties  were  mar- 
ried and  dwelt  togetlier  for  a  time  in  a  particular  place,  then  they 
removed  into  another  State,  then  the  husband  came  back  to  live  in 
the  former  place  ;  but  the  wife  refused  to  accompany  him  back, 
or  to  join  him  after  he  had  returned,  because  unwilling,  she  said, 
•'  to  live  with  him  near  his  relatives."  This,  the  court  held,  did 
not  constitute  "  wilful  desertion "  of  him  by  her  within  the 
statute.  Said  Redfield,  C.  J. :  *'  While  we  recognize  fully  the 
right  of  the  husband  to  direct  the  affairs  of  his  own  house,  and  to 
determine  the  place  of  the  abode  of  the  family,  and  that  it  is  in 
general  the  duty  of  the  wife  to  submit  to  such  determinations,  it  is 
still  not  an  entirely  arbitrary  power  which  the  husbandr  exercises 
in  these  matters.  He  must  exercise  reason  and  discretion  in  regard 
to  them.  If  there  is  any  ground  to  conjecture,  that  the  husband 
requires  the  wife  to  reside  where  her  health  or  her  comfort  will  be 
jeoparded,  or  even  where  she  seriously  believes  such  results  will 
follow  which  will  almost  of  necessity  produce  the  effect,  and  it  is 
only  upon  that  ground  that  she  separates  from  him,  the  court 
cannot  regard  her  desertion  as  continued  from  mere  wilfulness. 
.  .  .  And  in  the  present  case,  as  the  wife  alleges  the  vicinity 
of  the  husband's  relatives  as  a  reason  why  she  cannot  con- 
sent to  come  to  Milton  to  live  with  him,  and  as  every  one  at 
all  experienced  in  such  matters  knows  that  it  is  not  uncommon 

Dolphin  v.  Robins,  7  H.  L.  Cas.  990 ;  Pitt    v,  Yelverton,  1  Swab.  &  T.  674;  Saodo^ 
V.  Utt,  4  Macq.  Ap.  Cas.  027 ;  Yelrerton    son  v.  Ralston,  20  La.  An.  S12. 

^  2  Bishop  Mar.  Women,  §  157-1(KL 
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for  the  female  relatives  of  the  husband  to  create,  either  intention- 
ally or  accidentally,  disquietude  in  the  mind  of  the  wife,  and 
thereby  to  destroy  her  comfort  and  health  often,  and  as  there  is  no 
attempt  here  to  show  that  this  is  a  simulated  excuse,  we  must 
treat  it  as  made  in  good  faith  ;  and,  if  so,  we  are  not  prepared  to 
say  that  she  is  liable  to  be  divorced  for  acting  upon  it."  ^  As  to 
the  statutory  term  "  wilful  desertion,"  ^  few  legal  persons  will 
agree  with  the  court,  that  "  wilful "  is  here  an  equivalent  for 
**  mere  wilfulness."  The  term  will  be  understood  by  the  greater 
number  of  persons  to  mean  no  more,  at  most,  than  an  intentional 
desertion  without  legal  justification.^  Nor,  whatever  most  may 
think  of  danger  from  "  the  female  relatives  of  the  husband,"  will 
they  concede  that  this  is  matter  whereof  the  court  can  take 
judicial  cognizance.  They  will,  at  least,  require  that,  when  a 
wife  sets  up  this  sort  of  defence,  she  shall  make  proof  of  the 
danger.     Again,  — 

From  Foreign  Country.  —  It  seems  to  be  laid  down  in  a  Pennsyl- 
vania case,  though  perhaps  it  is  not  conclusively  decided,  that,  if 
a  wife  refuses  to  come  with  or  follow  her  husband  from  a  foreign 
country  to  this,  such  refusal  alone,  unaccompanied  by  evidence 
showing  its  unreasonableness,  is  not  desertion   by  her.^    And 

1  Powell  V,  Powell,  29  Vt.  148, 160.  had  toiled  hard  and  long  to  support  the 
^  Ante,  §  783.  wife  whom  he  loved.  Every  night  he 
'  1  Bishop  Crim.  Law,  §  428,  429 ;  2  came  from  his  exhausting  work  to  his 
lb.  §  310 ;  1  Bishop  Crim.  Proced.  §  613 ;  little  cottage  overweary  and  sad.  He 
2  n>.  §  42,  43,  58,  543-546  ;  Bishop  Stat,  found,  at  last,  that  the  only  way  to  protect 
Crimes,  §  824,  825,  840;  ante,  §  775.  the  loved  object  from  want^  perhaps  from 
*  Bishop  V.  Bishop,  6  Casey,  Pa.  412.  actual  starvation,  was  to  emigrate  to  the 
It  is  noticeable  how  a  little  rhetoric  wiU  new  world,  and  there  enter  the  door  to 
sometimes  help  a  legal  argument  over  a  happiness,  prosperity,  and  fortune !  He 
hard  place.  Thus  it  was  said,  in  this  begged  of  his  wife  to  go  with  him,  but 
case :  "  The  woman  had  for  years  fol*  she  refused ;  he  entreated  her  to  foUow 
lowed  the  fortunes  of  her  husband, —  on,  but  she  would  not.  She  loved  his 
faithful  in  every  thing,  as  the  testimony  earnings,  and  was  willing  to  endure  his 
shows,  as  well  as  his  anxiety  to  have  her  presence  for  tlie  sake  of  them,  in  £ng- 
accompany  him  to  this  country  eyinces,  land ;  but  she  loved  other  English  people, 
if  be  were  sincere  in  it.  At  this  point,  doubtless  other  men  of  England,  better 
however,  and  in  the  face  of  this  great  than  she  loved  her  husband;  so  she  re- 
trial, she  fails  I  The  leaving  home  and  solved  to  forsake  him  and  cleave  to  them, 
country,  the  dangers  of  a  long  ocean-  What  shame  and  remorse  she  endured 
Toyage,  the  privations  of  a  stranger  in  a  at  times  it  was  not  competent  for  the 
strange  land,  may  have  overmastered  her  evidence  to  disclose ;  but,  in  her  conduct, 
strong  desire  to  follow  his  footsteps  fur-  which  is  the  guide  for  the  court,  she 
ther,  and  determined  her  to  cling  to  her  clung  to  her  real  loves.  See  further,  as 
saUve  country.'' p.  415.  Now,  let  us  set  to  the  Pennsylvania  law,  post,  §799; 
up  the  rhetoric  a  little  differently,  and  Cutler  v.  Cutler,  2  Brews,  oil ;  Angier  9. 
see  how  the  argument  looks :  The  man  Angier,  7  Philad.  305. 
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something  Kke  this  appears  in  Wisconsin.*  These  cases,  it  is  be- 
lieved, are  not  to  be  understood  as  attempting  a  distinction  be- 
tween an  emigration  to  a  foreign  country,  to  a  sister  State,  and 
to  an  adjoining  town.  If  a  husband,  weary  of  civilized  life, 
should  undertake  to  establish  a  home  among  savage  tribes,  an- 
other principle  would  be  involved.^  But  the  mere  fact  that  the 
proposed  emigration  is  to  another  State  or  country  is  not  believed 
to  be  material.^ 

§  790.  True  Dootrine.  —  The  general  doctrine  is  plain,  and  the 
cases  before  mentioned  do  not  conflict  with  it,  that,  if  a  husband 
lawfully  and  properly  undertakes  to  change  the  matrimonial 
residence,  and  the  wife  refuses,  having  no  legal  excuse,  to  pro- 
ceed with  him  to  the  new  locality,  she  thereby  deserts  him** 
And  so  the  law  is  commonly  Laid  down  by  the  courts,  in  terms 
too  broad  to  admit  of  any  such  exceptions  as  those  above  stated.^ 
But,  should  the  wife's  health  not  permit  the  removal,  she  would 
plainly  be  justified  in  refusing ;  ®  because,  equally  in  this  way  as 
in  any  other,  for  the  husband  to  injure  her  health  is  legal  cruelty. 
On  the  other  hand,  the  true  reason  of  the  law  of  marriage  ac- 
knowledges no  condition  of  living  separate,  without  necessity 
and  without  consent,  except  where  the  law  also  gives  the  right 
of  divorced  For  example,  if,  to  argue  from  the  facts  in  the  Ver- 
mont case,  a  wife  should  ask  for  a  divorce  on  the  ground  of  ^^  the 
vicinity  of  the  husband's  relatives,"  there  could  be  found  no 
tribunal,  however  unfettered  by  statutory  inhibition  and  lax  in 

its  notions  of  marriage,  to  grant  her  prayer.     And  if  this  rule  is 

« 

^  Gleason  v.  GleaBon,  4  Wis.  64 ;  Har-  withoat  the  consent  of  his  wife,  to  e8tal>- 

denbergh  v.  Hardcnbergh,  14  Cal.  654.  Ush  his  domicil  in  any  part  of  the  world. 

See,  as  farther  illustrating  this  matter,  and  it  is  her  duty  to  follow  him.    Hair 

Walker  v.  Laighton,  11  Fost.  N.  H.  Ill;  v.  Hair,  10  Rich.  £q.  163. 
Molony  v.  Molony,  2  Add.  £c.  249, 2  Eng.         «  Ante,  §  788  ;   Walker  v.  Laighton, 

Ec.  291.  11  Fost  N.  H.  Ill ;  Haur  i*.  Hair,  10  filch. 

s  And  see  Boyce  v.  Boyce,  8  C.  E.  £q.  163. 
Green,  337.  *  lb. ;  Hunt  v.  Hunt,  2  Stew.  Ch.  96; 

*  The  books  are  full  of  cases  negativing  Kennedy  v.  Kennedy,  87  HI.  250;  Bab> 

any  such  distinction.    It  is  not  necessary  bitt  v.  Babbitt,  69  lU.  277.     And  see 

to  collect  them.    For  example,  Keech  v.  Hair  v.  Hair,  10  Rich.  Eq.  163 ;  Mayer  v. 

Keech,  Law  Rep.  1  P.  &  M.  641.    That  Mayer,  3  Stew.  Ch.  411. 
the  removal  is  to  another  State,  and  that         ^  See,  as  not  however  deciding  the 

the  husband  promised  his  wife  before  point,  Molony  v.  Molony,  2  Add.  Ec  249, 

mannage  to  live  always  near  the  place  of  2  Eng.  Ec.  291.    And  see  Keech  v.  Keech, 

her  former  residence,  have,  together,  been  Law  Rep.  1  P.  &  M.  641. 
held  not  to  change  the  rule.     And  the         ^  See  post,  §  796;  ante,  §  660-^71; 

doctrine  is  generally  laid  down  in  broad  Boyce  v,  Boyce,  8  C.  £.  Green,  887* 
termsy  that  the  husband  has  the  rights 
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not  to  prevail,  but  if  in  each  diflfering  case  the  judge  is  to  follow 
the  changeful  and  uncertain  views  of  defendants  as  to  what  they 
deem  proper,  in  passing  upon  the  sufficiency  of  an  excuse  for 
desertion,  the  term  '*  law,''  in  this  connection,  will  lose  its  signifi- 
cance.    We  shall  see  more  of  this  further  on.*     But,  — 

Wife  changiiig  DomicU.  — ^  If  the  wife  undertakes  to  change  the 
matrimonial  domicil,  —  an  authority  which  the  law  does  not  give 
her,  —  and  the  husband  refuses  to  follow,  this  is  not  a  desertion 
of  her  by  him.^ 

§  791.  Sixthly.  Violence  or  other  ill  conduct  in  one  of  the  mar" 
ried  parties^  for  which  the  other  justifiably  brings  the  cohabitation 
to  an  end^  is  desertion  or  not  in  the  former  according  as,  he  intended 
this  result  or  not.     Thus,  — 

JudiciaUy  stated.  —  The  doctrine  was  judicially  stated  with,  it 
is  submitted,  great  accuracy,  by  Zabriskie,  Ch.,  in  a  New  Jersey 
case,  as  follows :  "  If  a  husband  drives  his  wife  from  his  house,' 
or  uses  personal  violence  or  brutal  treatment  towards  her,  such 
as  to  indicate  an  intention  to  drive  her  away,  or  to  render  it  unsafe 
to  live  with  him,  the  leaving  his  house  for  these  reasons  is  a 
desertion  by  the  husband,  and  if  she  be  allowed  to  stay  away  for 
three  years,  without  solicitation  to  return  and  proper  assurances 
of  better  treatment,  would  be  a  desertion  by  him  sufficient  to 
warrant  a  divorce.".  But  merely  to  withhold  from  her  proper 
support  is  not  to  desert  her.*     To  explain,  — 

Cruelty  with  Intent.  —  We  have  seen,^  that  the  intent  to  desert 
must  be  an  intent  in  fact,  not  merel}'  in  law.  But,  as  a  question 
of  evidence,  one  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts.^  If  cruelty  is  inflicted,  rendering  co- 
habitation impracticable,^  the  natural  and  probable  consequence 
is,  that  the  suffering  party  must,  and  therefore  will,  separate  from 
the  other.     And  the  wrong-doer's  intent  to  have  this  so  is  a 


1  Poert,  §  795  et  seq. 

«  Frost  V,  Frost,  17  N.  H.  261. 

»  Ante,  §  787. 

*  Palmer  i?.  Palmer,  7  C.  E.  Green,  88, 
91 ;  post,  §  792. 

»  Ante,  §  783. 

•  1  Bishop  Grim.  Proced.  §  1100;  1 
Bishop  Grim.  Law,  §  734,  736;  2  lb. 
§  16 ;  1  Greenl.  Ev.  §  18,  34.  And  see 
Brown  v.  Commonwealth,  2  Leigh,  769. 
On  an  indictment  for  shooting  with  intent 
to  murder,  Patteson,  J.,  said  to  the  jury : 


"If  it  be  necessary  that  the  jurj  should 
be  satisfied  of  the  intent,  I  have  no  doubt 
that  the  circumstance  that  it  would  have 
been  a  case  of  murder  if  death  had  en- 
sued would  be,  of  itself,  a  good  fipround 
from  which  the  jury  might  infer  the  in- 
tent ;  as  every  one  must  be  taken  to  in* 
tend  the  necessary  consequences  of  his 
own  acts."  Beg.  v,  Jones,  9  Car.  &  P. 
258,260. 

7  Ante  S  719,  720. 
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legitimate  and  proper  inference  from  the  fact  of  hia  inflicting 
the  wrong.  Therefore  the  courts  in  Connecticut,^  North  Caro- 
lina,^ and  some  other  States  maintain,  that,  if  a  husband  so  abuses 
his  wife  as  to  render  her  living  with  him  personally  unsafe,  on 
which  account  she  leaves  him,  it  is  a  desertion  of  her ;  for  which, 
as  such,  she  can  maintain  against  him  her  suit  for  divorce.^  And, 
said  Bartol,  J.,  in  a  Maryland  case :  ^^  If  a  man  fails  to  supply  his 
wife  with  such  necessaries  and  comforts  of  life  as  are  within  his 
reach,  and  by  cruelty  compels  her  to  quit  him,  and  seek  shelter 
and  protection  elsewhere,  we  should  have  no  hesitation  in  saying 
it  would  be  as  much  an  abandonment  of  her  by  him  as  if  he  had 
deserted  her  and  gone  away  himself."^  In  like  manner,  the 
English  courts  hold,  that,  if  a  wife  quits  her  husband's  house 
under  a  reasonable  apprehension  of  personal  violence  from  him, 
or  because  of  his  bringing  a  common  woman  to  reside  in  it,  this^ 
in  an  action  for  necessaries,  is  equivalent  to  his  turning  her  out 
of  doors ;  *  in  other  words,  it  is  desertion.     But,  — 

§  792.  Separation  meant  or  not.  —  In  just  principle,  the  forego- 
ing conduct  should  be  regarded,  rather  as  evidence  of  the  intent 
to  desert,  than  as  the  desertion  itself.  In  the  absence  of  any 
explanation,  it  would  show,  prima  facie^  that  the  party  in  the 
wrong  meant  the  separation  which  he  brought  about.  And  this 
inference  would  be  specially  conclusive,  if,  after  it  had  occurred, 
he  took  no  further  steps,  or  took  steps  with  no  adequate  guaran- 
ties for  the  future,^  to  procure  a  resumption  of  the  cohabitation. 
Moreover,  the  presumption  not  being  of  law  but  of  fact,^  it  is 
always  liable  to  be  overcome  by  other  evidence  in  the  case. 
Thus,  — 

Xiasy  Husband  not  providing.  —  In  New  Jersey,  under  a  statute 
whereby  wilful,  continued,  and  obstinate  desertion  for  five  years 
was  a  ground  of  divorce,  the  following  case  occurred.  The  hus- 
band was  lazy  and  would  not  work,  and  the  wife  for  a  long  time 
supported  him  and  the  rest  of  the  family  by  her  own  exertions. 
Finally,  still  receiving  no  help  from  him,  she  removed  to  another 

^  2  Dane  Abr.  808 ;  Reeve  Dom.  Rel.  *  Houliaton  v,  Smyth,  2  Car.  &  P.  82; 

807.  8  Bing.  127,  10  Moore,  482 ;  Hodges  n 

>  Wood  V.  Wood,  6  Ire.  074.  Hodges,  1  Esp.  441.    And  see  Blowers  a 

'  See  also  Almond  v.  Almond,  4  Band,  Stnrteyant,  4  Denio,  4d. 

602 ;  Camp  v.  Camp,  18  Texa8,.62a  •  Ante,  §  719. 

«  Levering  v.  Levering,  16  Md.  218,  '  Ante^  $  788. 
219. 
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place,  and  there  took  board  and  continued  to  reside  during  the 
requisite  number  of  years,  when  she  brought  her  suit  for  divorce. 
Her  prayer  was  disallowed,  the  Chancellor  observing :  "  A  wife 
cannot  convert  a  husband's  not  contributing  to  the  support  of  a 
family  into  a  desertion  on  his  part,  by  removing  to  another  place 
and  taking  board  and  refusing  to  receive  him  there.  The  case 
seems  to  be  nothing  more  nor  less  than  an  application  by  the  wife 
for  a  divorce  on  the  ground  that  the  husband  is  idle  and  con« 
tributes  nothing  to  her  support  or  that  of  the  children,  and  that 
she  is  obliged  to  support  herself  and  them,  and  is  unwilling  that 
her  earnings  should  support  him."  ^ 

Separation  meant  or  not,  oontinaed.  —  In  some  later  cases  in  this 
State,  we  find  the  material  whence  is  derivable  the  above  doc- 
trine of  principle.  The  mere  unaided  fact  that  a  wife  justifiably 
leaves  her  husband  on  account  of  his  cruelty  does  not  make  a 
case  of  desertion  against  him.  But,  if  he  practised  the  cruelty 
for  the  purpose  of  driving  her  away,  it  is  desertion.^  And  this 
purpose  may  be  inferred  from  the  violence  itself.*  Moreover  he 
deserts  her,  if,  while  she  is  discharging  her  duties  as  wife,  he 
maliciously  refuses  to  permit  her  to  share  with  him  such  means 
of  livelihood  as  he  has,  and  thus  drives  her  from  home.  But, 
observed  the  learned  chancellor,  Zabriskie,  speaking  to  the  actual 
question  in  judgment :  *^  By  marriage,  a  wife  agrees  to  share  the 
fortunes  of  her  husband,  in  poverty  and  sickness,  as  well  as  in 
affluence  and  health.  She  may  be  obliged  to  aid  in  her  own  sup- 
port and  be  bound  to  adhere  to  him.  And  she  is  not,  because 
he  is  poor  and  her  lot  uncomfortable,  entitled  to  leave  him  and 
betake  herself  to  the  luxuries  of  the  home  of  her  father.  Much 
less  can  this  convert  her  unwarranted  leaving  her  husband  into  a 
desertion  by  him."  * 

§  793.  Same  Conduct  ooastitating  other  Cause  of  Divorce.  — 
There  are  cases  which  seem  to  assume,  that  the  same  facts  can- 
not be  cause  for  divorce  on  either  of  two  grounds,  at  the  election 
of  the  injured  party ;  as,  to  illustrate,  for  cruelty  or  for  desertion. 
But  such  could  not  be  the  deliberate  opinion  of  any  court,  formed 
on  due  consideration.  The  doctrine  of  the  right  to  elect  between 
remedies  pervades  our  entire  jurisprudence,  civil  and  criminal. 

1  Lewis  v.  Lewis,  2  Halst.  Ch.  22,  26.  *  To  the  like  effect  is  Starkey  v.  Star- 

3  Marker   v.  Marker,  8  Stock.   256.  key,  6  C:  E.  Green,  136. 
And  see  Sandford  v.  Sandford,  6  Stew.         *  Palmer  v.  Palmer,  7  C.  E.  Qreen* 

Ch.  420.  8^  90.    See  ante,  §  785,  701. 
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In  the  civil  department,  no  practitioner  ever  passes  many  days 
without  having  occasion  to  consider  which  one  of  two  or  more 
permissible  actions  it  is  most  for  the  interest  of  his  client  to  bring. 
And,  in  the  law  of  crimes,  the  same  transaction  is  often  found  to 
constitute  any  one  of  several  offences,  or  all  of  them  combined, 
as  the  prosecutor  may  choose  to  make  it.  Unless  in  a  very  few 
instances,  wherein  some  technical  rule  intervenes,  it  is  not  of  any 
consequence  to  any  legaV  proceeding  what  other  proceedings  in 
vindication  of  the  same  right  the  law  has  provided.  To  intro- 
duce, therefore,  into  divorce  law,  a  rule  contrary  to  what  is  estab- 
lished in  every  other  department,  and  unknown  to  the  unwritten 
law  of  divorce,  could  be  competent  only  for  legislation,  and  it 
must  be  expressed  in  direct  terms.     But  — 

Former  MassachoBettB  Doctrine  —  (Cruelty  and  Desertion).  - 
Something  like  what  is  thus  explained  as  not  permissible  appears 
to  have  been  held  in  Massachusetts,  under  a  statute  now  super- 
seded. It  was  laid  down  that,  if  a  husband  so  abuses  his  wife  as 
to  justify  her  in  leaving  him,  and  she  leaves  him  for  this  abuse, 
nor  offers  to  return,  nor  returns,  while  on  his  side  he  neither  pro- 
vides maintenance  for  her  nor  seeks  to  renew  the  cohabitation, 
this  is  not  a  desertion  of  her  by  him.  The  case  was  one  of  severe 
cruelty,  coupled  with  utter  neglect  to  provide  for  her ;  which  two 
delinquencies  were,  by  the  statutes  of  Massachusetts,^  severally 
causes  of  divorce  from  bed  and  board.  It  was  agreed  that,  for 
either  of  these,  at  her  election,  this  limited  divorce  might  be  had. 
But  the  majority  of  the  court  held,  that  she  could  not  likewise 
elect  to  consider  his  conduct  desertion ;  and,  at  the  end  of  the 
statutory  period,  bring  a  suit  on  this  ground  for  a  divorce  from 
the  bond  of  matrimony.  Mr.  Justice  Putnam,  dissenting,  con- 
tended, that  the  case  was  the  same  as  if  the  husband  had  turned 
his  wife  out  of  doors ;  that,  there  being  a  separation  which  was 
not  compelled  by  any  third  person,  it  must  have  been  either  by 
mutual  consent  or  a  desertion ;  that  it  was  not  by  mutual  con- 
sent ;  that  the  wife  did  not  desert  the  husband,  the  separation 
being  without  her  fault ;  and,  therefore,  that  he  must  be  held  to 
have  deserted  her.^  "  We  confess,"  says  a  reviewer,  "  it  seems 
to  us  extremely  difficult  to  resist  thisconclusion.'*' 

1  R.  S.  c.  76,  §  6.  82S.    As  to  Massachusetto,  see  also  Fera 

2  Pidge  r.  Pidge,  3  Met  257.    Some-    v.  Fera,  08  Mass.  155;  Lea  v.  Lea»  00 
thing  like  this  was  likewise  held  in  a     Mass.  493. 

Marjland  case.    Lynch  v.  Lynch,  88  Md.         *  7  Boston  Law  Beporter,  10. 
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§  794.  Observations  hereon.  —  The  court  seems  not  to  have  had 
its  attention  directed  to  the  question,  whether,  in  matter  of 
evidence,  the  husband  should  be  presumed  to  have  intended  the 
separation  which  his  ill  conduct  made  necessary  for  the  safety  of 
the  wife.  In  this  view,  evidently  the  result  arrived  at  by  the 
majority  of  the  court  is  a  departure  from  correct  principle.  So, 
also,  as  a  question  of  a  somewhat  different  nature,  it  should 
have  been  as  indicated  by  the 'dissenting  judge ;  for,  if  a  husband 
may  drive  away  a  wife  by  his  cruelty,  without  being  chargeable 
with  deserting  her,  then  the  statute  against  desertion  can  operate 
only  for  the  protection  of  the  strong,  not  of  the  weak.'  In  a 
State  where  cruelty  is  ground  of  divorce  from  bed  and  board 
and  desertion  from  the  bond  of  matrimony,  a  husband,  resolved 
neither  to  live  with  his  wife  nor  permit  to  her  the  full  divorce, 
can,  under  this  decision,  drive  her  from  him,  and  laugh  at 
her  attempt  to  obtain  the  law's  real  remedy.  If  a  case  of  this 
sort  is  to  be  tried  by  a  jury,  thus  separating  the  law  and  fact,  the 
direction  to  them  should,  it  is  submitted,  be  as  follows.  The 
judge  should  tell  them,  that,  to  constitute  the  desertion  alleged, 
the  defendant  must  have  intended  to  bring  about  the  separation  ; 
but,  as  a  question  of  evidence,  if  it  appears  that  he  voluntarily  did 
what  compelled  the  wife  to  leave  him,  they  will  be  justified  in  in- 
ferring the  intent  from  the  conduct,  because  men  usually  mean  to 
produce  those  results  which  naturally  and  necessarily  flow  from 
their  actions. 

§  794  a.  Seventhly.  It  is  not  desertion  where  the  defendant  in 
good  faith  shows  a  wish  for  eohcAitation^  which  the  plaintiff  is  indif" 
ferent  to  or  declines.     Thus,  — 

nioBtrative  Inatanoes.  —  A  husband  and  wife  were  living  with 
her  father.  The  latter  upbraided  him  for  some  trivial  offence, 
and  he  left.  He  asked  her  to  go  with  him,  but  she  declined,  nor 
did  she  afterward  offer  to  join  him.  It  was  held  that  he  did  not 
desert  her.^  English  parties  were  residing  in  Jamaica.  The  wife 
was  obliged  to  return  to  England  on  account  of  ill  health.  The 
husband  afterward  asked  her  to  rejoin  him  in  Jamaica,  but  her 
health  was  not  sufficiently  restored.  He  paid  her  an  allowance 
for  a  time.     And  these  facts  were  held  not  to  constitute  desertion 

^  And  see,  aa  lending  some  counte-         *  Mayer  v.  Mayer,  8  Stew.  Ch.  411. 
nance  to  the  doctrine  of  the  text.  Ward 
V.  Ward,  1  Swab.  &  T.  1S6. 
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by  him.^  Where  the  wife  told  her  husband,  who  had  committed 
no  matrimonial  offence,  that  he  must  leave  or  she  would,  his  going 
away  was  held  not  to  be  a  desertion  of  her.^  Nor,  in  general 
terms,  is  an  involuntary  absence  from  matrimonial  cohabitation 
desertion.* 

IV.    The  Justification, 

§  795.  Doctrine  defined.  —  The  doctrine  of  this  sub-title  is,  that, 
though  one  should  intend  to  end  a  cohabitation,  or  make  a  sepa- 
ration permanent,  it  will  not  be  desertion  in  him  if  done  from 
justifiable  cause.     Thus,  — 

Not  oomplain  of  Result  of  own  Conduct.  —  A  plaintiff  cannot 
complain  that  he  suffers  the  natural  and  probable  consequences 
of  his  own  conduct.  We  saw  something  of  this  under  the  title 
Cruelty.*  So,  in  desertion,  if  one  of  the  married  parties  does 
what  will  naturally  and  probably  —  and  especially  what  will  prop- 
erly and  necessarily  —  drive  away  the  other,  the  court  will  not 
entertain  his  prayer  for  relief  from  the  result  when  it  transpires. 
"  It  might  well  be  urged,"  said  Dewey,  J.,  "  and  the  appeal  would 
meet  a  hearty  response  in  every  breast,  that  the  husband  who,  by 
his  brutal  violence,  or  by  a  total,  wilful  neglect  to  cherish  and 
sustain  his  wife,  in  accordance  with  his  marriage  vows,  should 
compel  her  to  abandon  his  roof  and  seek  shelter  abroad,  either  by 
way  of  protection  of  her  person  from  violence,  or  for  the  purpose 
of  obtaining  the  necessary  comforts  of  life,  should  be  estopped 
from  setting  up,  in  a  court  of  justice,  such  withdrawing  of  the 
wife  as  a  wilful  desertion  by  her.  To  a  husband  seeking  a  divorce 
under  such  circumstances,  it  might  well  be  said,  your  barbarity, 
your  inhumanity,  or  j'our  gross  neglect  (as  the  case  might  be)  was 
the  occasion  of  the  separation  of  which  you  complain ;  your  wife 
was  only  an  involuntary  actor  in  the  scene,  and  you  must  be  con- 
tent to  abide  the  consequences  resulting  from  your  own  miscon- 
duct."^   But,— 

LimitB  of  Doctrine.  —  Plain  as  this  doctrine  is,  when  expressed 

1  Keech  v.  Eeech,  Law  Bep.  1  P.  &  M.  *  Pidge  v.  Pidge,  3  Met  257, 261 ;  s.  p. 

641.  Smith  v.  Smith,  12  N.  H.  80 ;  Miller  v. 

a  Kestler  v.  Kestler,  4  Stew.  Ch.  197.  Miller,  Sazton,  386 ;  Butler  v,  Butler, 

•  Townsend  v.  Townsend,  Law  Bep.  4  Litt.  201,  206 ;  McCrocklin  v.  McCrock- 
8  P.  &  M.  129, 130, 131 ;  Bowlbj  v.  Bowl-  lin,  2  B.  Monr.  870 ;  Watkinaon  p.  Wa^ 
by,  10  C.  £.  Green,  406.  kinson,  12  B.  Monr.  2ia 

♦  Ante,  §  764-768. 
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thus  in  general  terms,  there  are  obscurities  and  judicial  conflicts 
as  to  its  precise  limits.  We  shall  be  aided  in  our  examinations  of 
this  question  by  bearing  in  our  minds  the  following  — 

Preliminary  Distinction  —  (Presumed  Consent).  —  A  separation  by 
consent  not  being  a  desertion,^  and  it  being  competent  to  give 
consent  by  conduct  as  well  as  by  language,  while  in  either  case 
it  may  be  shown  merely  as  an  inference  from  facts,^  direct  proof 
not  being  required,  ill  treatment  and  abuse,  indifference  and 
neglect,  manifestations  of  dislike,  a  husband's  omission  to  make 
proper  provision  for  his  wife,  and  other  things  of  this  general 
nature,  not  carried  to  an  extreme  legally  justifying  a  withdrawal 
from  cohabitation,  may,  when  accepted  as  a  consent  to  go  away, 
be  judicially  deemed  an  adequate  ground  therefor;  especially 
where,  after  such  withdrawal,  no  proper  attempt  is  made  to  win 
the  party  back.^  But  it  will  be  different  where  the  combined 
facts  negative  such  consent.  Now,  assuming  that  the  separation 
is  without  even  this  consent  by  implication,  — 

The  Question.  —  The  difiScult  question  is,  whether  or  not  ill  con- 
duct in  one,  short  of  what  would  be  adequate  ground  for  divorce, 
will,  in  the  suit  for  desertion,  justify  the  other  in  withdrawing  from 
cohabitation.  We  shall  see  that  judicial  opinion  upon  this  is  not 
entirely  harmonious.  Already  we  have  seen  something  of  the 
question  in  othSr  connections.^ 

§  796.  How  in  Principle.  —  The  general  policy  of  the  law  is  to 
keep  the  parties  as  much  as  possible  together.  Though  the  suit 
for  the  restitution  of  conjugal  rights  has  not  been  adopted  in  our 

1  Ante  §  783.  tempt  to  induce  her  to  return,  but  has 
^  Any  sort  of  fact  in  a  case  maj  be  acted  as  a  husband  would  act  who  wished 
proYed  in  this  way.  Ante,  §  487.  his  wife  to  stay  away  for  the  three  years 
'  In  a  New  Jersey  case,  where  the  required  by  the  statute  to  convert  deser- 
conduct  of  the  complaining  husband  had  tion  into  cause  for  diyorce."  Cornish  v. 
been  irritating  and  yexatious  toward  the  Comtsh,  8  C.  E.  Green,  208.  Yet  the 
wife,  on  account  of  which  she  went  from  doctrine  in  this  State  appears  pretty  plain- 
him,  a  divorce  was  refused.  Said  Zabris-  ly  to  be,  that  no  ill  conduct  short  of  what 
kie,  Ch. :  "The  circumstances  under  will  authorize  a  diyorce  will  justify  a 
which  the  defendant  left  the  petitioner  withdrawal  from  cohabitation.  Black  v. 
and  has  continued  away  do  not,  in  my  Black,  8  Stew.  Ch.  215,  221 ;  Moores  v, 
opinion,  make  her  absence  the  wilful,  Moores,  1  C.  £.  Green,  276.  The  two 
continued,  and  obstinate  desertion  in-  propositions  are  harmonious  and  both 
tended  by  the  statute.  He  did  much  to  are  just.  Of  the  like  sort  with  Cornish  v. 
provoke  her  going  away,  though  his  con-  Cornish,  supra,  are  Gillin waters  v,  Gil- 
duct  did  not  altogether  justify  it  He  linwaters,  28  Misso.  60;  Meldowney  v.\ 
has  done  nothing  since  to  induce  her  to  Meldowney,  12  C.  £.  Green,  328. 
overlook  or  forgive  his  conduct,  which  *  Ante,  §  66d-671,  500. 
provoked  her  to  leave,  or  made  any  at- 
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States,  the  divorce  for  desertion  even  more  distinctly  expresses 
the  truth,  that  marriage  and  cohabitation  should  dwell  in 
conjunction,  not  apart.  And  we  have  seen,  that  in  other  forma 
also  has  the  law  given  voice  to  the  same  truth.^  Indeed,  in  every 
view,  when  two  persons  have  entered  into  marriage,  neither  of 
them  should  be  permitted  to  end  practically  the  relation,  any 
more  than  to  end  it  theoretically ;  for  the  theoretical  relation, 
by  which  is  meant  the  legal  relation  from  which  matrimonial  co- 
habitation does  not  proceed,  is  not  a  thing  to  be  favoi*ed  either  in 
law  or  in  morals.  That  which  gives  a  legitimate  offspring  to  the 
country,  and  feeds  the  future  to  become  strong  in  human  popula- 
tion, wise  in  intelligence,  beauteous  in  virtue,  is  not  the  theoretical 
marriage,  which,  so  far  from  blessing  the  country,  prevents  actual 
marriage  ;  but  it  is  the  actual  abiding  together  of  those  who  enter 
into  wedlock.  In  man*iage,  also,  each  party  undertakes  so  far 
to  overlook  moral  wrongs  and  infirmities  in  the  other,  as  to  con- 
tinue in  cohabitation  notwithstanding  their  existence.^  If,  then, 
one  seeking  a  divorce  for  the  other's  desertion  is  shown  to  have 
obliquities,  how  can  the  court  determine  whether  or  not  they 
legally  justify  the  defendant's  quitting  the  cohabitation,  except 
by  referring  the  question  to  the  law  ?  If  the  law  has  made  them 
ground  for  separation,  — that  is,  for  a  divorce  either  from  bed 
and  board  or  from  the  bond  of  matrimony,  —  tliey  are,  by  its 
voice,  adequate.  If  it  has  declared  them  not  to  constitute  such 
ground,  how  can  the  court  adjudge  that  they  do  —  that  is,  that 
they  do  permit  the  party  to  withdraw  in  pais  from  a  cohabitation 
which  he  is  forbidden  to  recede  from  in  court?  In  principle, 
therefore,  as  a  judicial  tribunal  is  to  administer  the  law  which  it 
finds,  not  the  individual  opinions  of  the  incumbents  of  the  bench, 
if  it  finds  specified  by  legislation  certain  causes  and  none  other 
as  adequate  for  a  judicial  separation,^  it  cannot  act  from  private 
views  favoring  other  causes,  and  declare  a  separation  for  them 
justifiable.     Looking,  next,  to  the  adjudications, — 

§  797.  Change  of  Residenoa  —  What  will  justify  the  wife  in 
refusing  to  go  with  her  husband  when  he  changes  the  matrimonial 
home  we  have  already  considered.* 

Neglect  to  gain  Afifeotions.  —  In  an  Ohio  case,  not  before  the 
*full  court,  therefore  not  to  be  accepted  as  law  unless  found  to 

I  Ante,  §  636.  <  Ante,  §  509.  670. 

«  Boyce  v,  Boyce,  8  C.  E.  Green,  837.  *  Ante,  §  789,  790. 
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be  just  in  principle,  "  it  appeared  in  proof/'  says  the  report,  "  that, 

in  1827,  the  complainant,  then  about years  old,  was  married 

to  the  defendant,  then  about  fourteen  years  old.  She  was  un- 
willing to  marry  him,  and  said  she  could  never  love  him ;  but, 
by  his  procurement,  she  was  coerced  into  the  marriage.  They 
lived  together  a  few  months,  when  she  left  him,  went  to  her 
friends  in  Massachusetts,  and  refused  to  live  with  him  longer. 
He  treated  her  well  while  they  were  together,  and  once  made  an 
effort  to  induce  her  to  return  ;  she  told  him  she  had  no  affection 
for  him,  and  never  could  live  with  him.  He  was  cautioned, 
before  the  marriage,  that  he  never  would  be  happy  in  a  marriage 
so  procured,  but  persisted.  By  the  Court :  This  man  seems  to 
have  used  undue  and  improper  means  to  compel  a  child  to  marry 
him,  against  her  own  will  and  the  advice  of  his  friends ;  and  now, 
while  reaping  the  natural  reward  of  his  efforts,  he  has  become 
dissatisfied  and  desires  a  divorce.  Without  some  more  and  de* 
cided  attempts  to  gain  the  affections  of  his  wife,  and  at  recon- 
ciliation, we  consider  it  our  duty  to  deny  him  a  divorce.  Let  the 
bill  be  dismissed."  ^    But,  — 

Fear  of  having  ChUdren.  —  In  another  case,  the  same  tribunal 
held,  that  the  fear  of  having  too  many  children  will  not  so  justify 
a  wife  in  leaving  her  husband  as  to  take  away  his  right  to  a 
divorce  for  the  desertion.^    Again,  — 

CommiAslon  of  Crime.  —  It  was  adjudged  in  North  Carolina,  that 
the  husband's  commission  of  a  crime  does  not  authorize  the  wife 
to  leave  him  ;  since  she  took  him  "  for  better  or  for  worse."  • 
Moreover,  — 

Ezolnding  Son.  —  It  will  not  bar  a  husband's  divorce  for  his 
wife's  desertion,  that  he  excluded  her  son  from  the  house,  which 
was  the  cause  of  her  remaining  away.  He  has,  in  law,  the  right 
to  determine  who  the  visitors  there  shall  be.* 

§  798.  Charge  of  infideUty.  —  An  Alabama  case  holds,  that  a 
wife  does  not  "  voluntarily  leave  her  husband,"  within  the  mean- 
ing of  the  statute,  when  she  goes  away  because  of  his  bringing 
against  her  an  unfounded  charge  of  infidelity  to  his  bed.  Said 
the  court :  **  We  are  far  from  saying  that  this  accusation  is  a 

1  Bigelow  V,  Bifijelow,  Wright,  410.  •  Foy  v,  F07,  13  Ire.  90.    And  see 

«  Leavitt    v.    Leavitt,    Wright,    719.  Sandford  v,  Sandford,  6  Stew.  Ch.  420. 
And  Bee  Du  Terreaux  v.  Du  Terreauz,         ^  Fulton  r.  Fulton,    30   Missis.   617* 

1  Swab.  &  T.  655.  And  see  ante,  §  736,  758,  759. 
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ground  upon  whioh  the  defendant  could  have  obtained  a  divorce 
from  her  husband.  However  groundless  and  cruel,  it  was  not 
sufficient  for  that  purpose.^  But  our  opinion  from  the  evidence 
is,  that  it  was  the  cause  of  her  leaving  and  remaining  from  him 
unwillingly ;  hence,  that  she  did  not  leave  or  remain  away  volun- 
tarily, but  under  an  unhappy  necessity,  which  he  created  and 
continued."  ^     Hence,  — 

CaoBe  not  adequate  for  Divorce.  -»  This  decision  and  perhaps 
some  of  the  foregoing  ones  are  authorities  for  the  proposition, 
that  the  ill  conduct  which  will  justify  a  desertion  in  a  suit  there- 
for need  not  be  such  as  would  have  authorized  a  judicial  separa- 
tion or  divorce.     The  same  doctrine  is  held  also  in  Massachusetts.' 

§  798  a.  Reaaons  from  XSngliah  Law  —  (Restitatlozi  of  Conjnsal 
Righta).  —  Under  the  law  which  prevailed  in  England  when  out 
country  was  settled,  and  still  prevails  there,  no  ill  conduct  less 
than  is  cause  for  divorce  will  justify  a  desertion.  Where  nothing 
reprehensible  to  this  degree  appears,  the  abandoned  party  can 
compel  the  other  to  cohabitation  by  a  suit  for  the  restitution  of 
conjugal  rights.*  This  is  explained  by  Lord  Penzance,  thus : 
^*  According  to  the  matrimonial  law  of  [England],  .  .  .  nothing 
will  justify  a  man  in  refusing  to  receive  his  wife,  except  the  com- 
mission of  some  distinct  matrimonial  offence,  such  as  adultery  or 
cruelty,  upon  which  the  court  could  found  a  decree  of  judicial 


^  Ante,  §  726. 

^  Hardin  v.  Hardin,  17  Ala.  260.  See 
Brjan  v.  Bryan,  34  Ala.  616 ;  Einsej  v. 
Kinsey,  87  Ala.  893.  And  see  Gray  v. 
Gray,  16  Ala.  770. 

•  Lyster  v.  Lyster,  111  Ma«8.  327.  A 
similar  doctrine  seems  to  haye  been  laid 
down  in  Louisiana.  Naulet  v.  Dubois,  6 
La.  An.  403.  See  also  Gillinwaters  v. 
Gillinwaters,  28  Misso.  60;  People  o. 
Mercein,  8  Paige,  47,  68.  In  the  aboye 
case  of  Lyster  v.  Lyster,  the  learned 
Judge  who  delivered  the  opinion,  deemed 
"  a  great  weight  of  American  authority  " 
to  favor  this  doctrine,  and  cited  only  the 
Pennsylvania  decisions  as  opposed.  It 
will  be  seen  further  on,  that,  at  least  now, 
Pennsylvania  does  not  stand  alone.  Even 
Kew  Jersey,  which  he  mentions  in  its 
favor,  is  opposed.  So  are  Kentucky  and 
Iowa,  of  which  he  does  not  speak.  The 
case  of  Gillinwaters  o.  Gillinwaters, 
supra,  from  Missouri,  referred  to  by  bim, 
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does  not  sustain  the  doctrine.  It  is  ex- 
plained ante,  §  796,  note.  The  case  of 
People  V.  Mercein,  supra,  referred  to  b/ 
him  as  tending  to  maintain  the  doctrine, 
is  in  no  sense  conclusive  of  the  New  York 
law ;  and  a  later  judicial  atterance  from 
this  State  is,  though  not  conclusive,  dis- 
tinctly the  other  way,  and  strongly  con- 
firmatory of  the  views  urged  in  the 
present  work.  People  v.  Pettit,  74  N.  Y. 
320,  826.  I  see  no  ground  for  absolutely ' 
affirming  that  the  Alabama  doctrine  is 
upheld  anywhere  except  in  Massachusetts. 
What  will  be  the  future  course  of  Amert« 
can  decision  time  only  can  disclose.  But 
it  is  marvellous  how  common,  yet  how 
useless,  it  is  with  lawyers  to  calculate  by 
weight  of  numbers  instead  of  weight  of 
legal  reasons. 

«  Ante,  §  771;  post,  §  804,  805; 
Holmes  v.  Holmes,  2  Lee,  116, 6  £ng.  £c 
59 ;  Burroughs  v.  Burroughs,  2  Swab.  4 
T.303. 
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separation.  And  id  all  other  cases,  no  matter  what  her  conduct, 
she  can  always  claim  a  decree  enforcing  cohabitation.  Save,  then, 
in  cases  where  some  nueh  a  matrimonial  offence  has  been  committed, 
the  law  does  not  justify  and  support  the  husband  in  living  apart 
from,  his  tvife.^^  *  This  learned  judge,  familiar  with  the  proceed- 
ings in  this  suit,  thus  deemed  that  it  had  established  a  funda- 
mental doctrine  in  the  English  law.  Hence,  though  we  have 
not  adopted  the  suit,  the  doctrine,  whose  existence  is  thus  shown, 
has  become  equally  fundamental  law  with  us.^  Some  American 
judges,  not  familiar  like  the  English  divorce  judges  with  the 
course  of  this  suit,  have  deemed  that  the  doctrine  is  inapplicable 
to  our  suit  for  desertion  ;  because,  in  the  English  one,  a  defend- 
ing husband  is  admonished  to  treat  with  conjugal  kindness  the 
wife  whom  he  is  required  to  receive  back.*  It  is  true  that  the 
decree  so  commands.^  Yet  when  he  has  once  performed,  and  ob- 
tained his  discharge  from  the  suit,  he  stands  before  the  law  like 
any  other  husband.  The  books  have  no  precedents  for  watch- 
ing him,  and  dealing  with  him  judicially,  should  he  be  guiltj'  of 
ill  conduct  short  of  what  would  authorize  a  divorce  between  other 
parties.  Plainly,  therefore,  the  law  as  thus  laid  down  by  Lord 
Penzance  is  the  law  of  our  several  States ;  except  where,  if  in 
any,  it  may  have  been  altered  by  statute.  Hence  it  should  be 
the  guide  of  our  courts  in  dealing  with  our  divorce  legislation  for 
desertion.  In  England,  the  working  Divorce  Court,  on  a  ques- 
tion which  does  not  seem  to  have  been  passed  upon  by  the  high- 
est judicial  authority,  or  to  have  been  anywhere  adequately 
discussed,  appears  to  hold  that  the  statute  as  to  desertion  —  ^^  de- 
sertion without  cause  "  ^  —  has  changed  the  rule  of  the  unwritten 
law  for  the  divorce  suit,  and  permitted  there  the  desertion  to 
be  justified  by  ill  conduct  less  intense.  "  The  inconsistency," 
said  Lord  Penzance,  "  is  the  work  of  the  legislature."  ^  There  is 
room  for  grave  doubt  whether  this  interpretation  has  not  been 
too  hastily  made ;  ^  but,  however  this  may  be,  it  does  not  bind  us. 
Hence,  to  repeat,  our  unwritten  law  is  the  same  which,  in  reason,^ 
we  have  seen  it  ought  to  be.    And,  in  accord  with  these  views,  — 

1  YeatmsQ  9.  Yeatman,  Law  Bep.  IP.  *  Ante,  §  771. 

&  M.  4S9, 401.  «  Ante,  §  771. 

3  See  the  elucidations  of  the  chapter  *  Yeatman  v.  Yeatman,  sapra,  p.  491. 

commencing  ante,  §  66.  ^  Ante,  §  773. 

•  Hardin  v.  Hardin,  17  Ala.  260;  Lyt-  >  Ante,  §  796. 
ter  9.  Lyster,  111  MaM.  827,  829. 
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§  799.  Cause  adequate  for  Divorce  —  CPeniuiylTanla}.  —  The 
PennsylvaDi^  coui-t  has  established  the  plain,  reasonable,  and 
consifitent  rule,  following  what  we  have  thus  seen  to  be  eonclu- 
sively  the  unwritten  law,  that  the  "reasonable  cause"  which, 
within  the  divorce  statutes  of  the  State,  will  justify  one  of  the 
married  parties  in  leaving  the  other,  must  be  such  conduct  as 
could  be  made  the  foundation  of  a  judicial  proceeding  for  divorce. 
A  contrary  construction,  it  was  considered,  would  violate  all 
true  policy,  render  the  law  chaotic  and  uncertain,  favor  separa- 
tions, and  substitute  the  individual  opinions  of  the  judge  pre- 
siding at  the  trial  in  the  place  of  well-defined  legal  principles.^ 
"We  have  adopted,"  Strong,  J.,  on  one  occasion  observed,  "the 
same  principle  which  rules  in  the  English  ecclesiastical  courts. 
In  that  country,  when  cohabitation  is  suspended  by  either  the 
husband  or  wife,  of  his  or  her  own  motion,  without  a  sufficient 
reason,  a  suit  for  a  restitution  of  conjugal  rights  may  be  main- 
tained by  the  injured  party.  Nothing  amounts  to  a  bar  against 
such  a  suit  except  such  facts  as  would  entitle  the  defendant  to  a 
divorce.  Nothing  short  of  such  facts  will  justify  a  wilful  separa- 
tion or  a  continuance  of  it.  The  interests  of  society,  the  happi- 
ness of  the  parties,  and  the  welfare  of  families,  demand  such  a 
rule.  Separation  is  not  to  be  tolerated  for  light  causes,  and  all 
causes  are  light  which  the  law  does  not  recognize  as  ground  for 
the  dissolution  of  tlie  marriage  bond."  ^  Jt  is  believed  that  the 
expression  "dissolution  of  the  marriage  bond"  is  inadvertent,  and 
that  a  cause  authorizing  either  form  of  divorce  is  in  this  State, 
the  same  as  elsewhere,  sufficient.     And  — 

Other  States.  —  The  like  doctrine,  under  dififering  forms  of  the 
statutory  law,  is  maintained  in  Kentucky,^  Iowa,*  and  New  Jer- 
sey.^   It  may  be  deemed  the  more  common  American  doctrine. 

§  800.    Absence  temporary  and  lawful  —  As  already  seen,  an  ab- 

1  Butler  o.  Butler,  1  Parsons,  S29;         *  Black  v.  Black,  3  Stew.  Ch.  216^ 

Eshbach  v.  Eshbach,  11  Harris^  Pa.  343,  221 ;  Mooret  v.  Moores,  1  C.  E.  Green, 

346 ;  Cattison  v.  Cattison^  10  Harris,  Pa.  275.    And  see  Boyce  v.  Boyce,  8  C.  K 

275 ;  Butler  v.  Butler,  4  Pa.  Law  Jour.  Green,  337 ;  Meldownej  v.  Mcldowney,  12 

Rep.  284.    And  see  Yanleer  v.  Yanleer,  C.  E.  Green,  328 ;  ante,  §  796  and  note. 

1  Harris,  Pa.  211.  Laing  v,  Laing,  6  C.  E.  Green,  248,  seems 

^  Grove's  Appeal,  1  Wright,  Pa.  443,  the  other  way ;  but,  on  the  whole,  the  law 

447.  of  this  State,  it  is  beliered,  sufflcientlf 

B  Logan  V.  Logan,  2  B.  Monr.  142.  appears  to  be  as  stated  in  the  tez(. 

«  Pierce  v.  Pierce,  3S  Iowa,  238.    And 
see  Douglass  &.  Douglass,  81  Iowa,  421. 
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eence  which  is  lawful  and  temporary  is  not  desertion.^  This  re* 
suits  equally  from  its  being  lawful  and  from  its  being  temporary. 
Thus,  — 

§  801.  Snit  pending. —  One  who  is  carrying  on  a  suit  to  have  a 
marriage  declared  null  or  dissolved  cannot  at  the  same  time  be 
cohabiting  with  the  other  party ;  both  because  this  would  be  a 
condonation,  or  otherwise  a  confirmation  of  the  marriage,  and  be- 
cause it  would  be  conduct  inconsistent  with  the  suit  itself.* 
Necessarily,  therefore,  to  withdraw  from  cohabitation  during 
such  a  time  is  not  desertion.^  So  it  was  held  not  to  be,  in  the 
husband,  even  where  the  suit  was  for  nullity,  and  where  the  re- 
sult of  it  was  adverse  to  him.  '*  During  the  pendency  of  that 
suit,"  said  Sir  John  Nicholl,  ^^  cohabitation  was  not  only  not  in- 
cumbent by  law,  on  the  parties,  or  on  either  of  them  ;  it  would 
even  have  been  legally  censurable,  at  least  in  the  husband.'*  ^ 
And  the  same  principle  applies  to  the  ordinary  divorce  suit.^ 
*'  Nor,"  observed  the  Louisiana  court,  "  is  it  an  answer  to  this? 
view  to  say,  that,  though  he  left  the  common  dwelling  early  in 
June,  he  did  not  institute  his  suit  until  the  28th  of  October,  inas- 
much as  the  approaching  summer  vacations  of  the  court  would, 
in  all  probability,  have  prevented  a  trial ;  or  it  may  be  that  the 
husband  hoped,  that,  during  this  interval,  the  situation  of  his 
wife  would  prompt  her  mind  to  such  reflections  as  would  induce 
a  change  in  respect  to  the  habit  complained  o£"  ®    But,  — 

§  802.  Limito  of  Doctaine  as  to  Suit  pending.  —  While  SO  much  is 
just,  it  should  not  be  misunderstood.  In  reason,  if  the  bring- 
ing of  the  divorce  suit  was  mere  color  for  the  separation,  which 
was  meant  to  be  desertion,  and  perpetual ;  or,  if  the  desertion  was 
commenced  before  the  divorce  suit  was  contemplated  ;  the  mere 
intervention  of  the  suit  would  not  prevent  this,  which  is  desertion 
in  fact,  from  being  such  also  in  law.  Said  Scott,  J.,  in  the  Mis- 
souri court :  "  Under  color  of  maintaining  a  suit  for  a  divorce,  the 
husband  would  not  be  permitted  to  avoid  the  consequence  of  an 
abandonment  and  neglect  to  provide  for  his  wife  ;  but,  when  a  suit 
is  prosecuted  in  good  faith  for  a  divorce,  nothing  would  be  more 

1  Ante,  §  569  et  seq.  777,  7S3.  2  Eng.  £c.  814 ;  Clowes  v.  Clowes,  9  Jur. 

a  Vol.  II.  §  40,  384.  866. 

s  Doyle    v.  Doyle,    26    Misso.    645;         •  Sykes   v.  HaUtead,  1   Sandf.  483^ 

Simons  r.  Simons,  13  Texas,  468;  ^tarsh  Edwards  v.  Green,  9  La.  An.  317. 
V.  Marsh,  1  McCarter,  815.  *  Edwards  o.  Green,  9  La.  An.  317. 

A  SulllTan  V.  Sullivan,  2  Add.  Ec.  299 
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unreasonable  than  to  hold  a  separation  from  the  wife  during  the 
pendency  of  such  a  suit  a  desertion,  subjecting  him  to  a  suit  for 
alimony."  '  In  Texas,  also,  the  doctrine  has  been  laid  down  in 
the  same  way.^  A  plausible  objection  to  this  qualification  of  the 
doctrine  of  the  last  section  is,  that,  where  the  divorce  suit  is  more 
than  a  mere  intentional  sham,  its  very  pendency  does  of  itself 
justify  in  law  the  absence  ;  therefore,  it  may  be  argued,  as  here 
was  a  legal  justification  for  the  separation,  it  could  not  be  legal 
desertion,  however  meant.  Tet  it  is  believed,  that  such  is  not 
the  just  doctrine,  either  in  principle  or  in  authority;  that  deser- 
tion requires  only  the  concurrence  of  two  elements,  namely,  a  ces- 
sation of  the  cohabitation  and  an  intent  to  desert ;  ^  and  that,  when 
these  two  combine,  their  effect  is  not  taken  away  by  any  mere 
temporary  excuse  for  an  absence.  If  the  excuse  were  permanent 
and  perpetual,  the  case  would,  in  reason,  be  diflferent.  Again,  — 
§  803.  ImpriBonment.  —  A  like  doctrine  applies  to  imprisonment. 
It  will,  or  not,  prevent  the  separation  from  being  desertion,  ac- 
cording to  the  circumstances  and  intent.  In  a  Massachusetts  case, 
it  was  adjudged  desertion,  though  during  the  greater  part  of  the 
statutory  period  the  defending  husband  had  been  confined,  under 
successive  sentences,  in  the  house  of  correction  for  his  crime. 
"  We  think,"  said  Bigelow,  J.,  "  it  was  also  wilful.  This  is  shown 
by  the  proof  that  it  commenced  before  the  defendant  was  im- 
prisoned, and  that  during  the  intervals  between  his  several  com- 
mitments to  the  house  of  correction  he  neither  returned  to  the 
society  of  his  wife  nor  contributed  any  thing  to  her  maintenance 
or  support."  *  Here  the  intent  was  to  separate,  not  merely  for  a 
period,  such  as  that  during  which  a  divorce  suit  is  pending,  but 
perpetually.  It  had  an  existence  independent  of  the  imprison- 
ment, with  which  it  was  in  no  way  commensurate.  On  the  other 
hand,  where,  in  Michigan,  a  wife  was  for  a  year  held  for  trial  on 
a  charge  by  her  husband  of  having  attempted  to  take  his  life  by 
poison,  her  absence  was  adjudged  not  to  be,  in  law,  desertion.^ 
Indeed,  imprisonment  is  not  desertion.  Neither  will  it,  if  occur- 
ring during  a  part  of  the  statutory  period,  prevent  that  being  a 
desertion  which  otherwise  is  such.     Even,  — 


*  Doyle  V.  Doyle,  26  Misso.  645,  550;  *  Simons  v,  Simons,  13  Texas,  46a. 

The  State  v,  Gunzler,  52    Misso.,  172.  *  Ante,  §  777. 

And  see  Salorgne  v,  Salorgne,  6  Misso.  ^  Hews  v.  Hews,  7  Gri^,  279. 

Ap.  603.  •  Porritt  v.  Porritt,  18  Mich.  iSfk 
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§  803  a.  Insanity.  —  Though  an  insane  person  cannot  commit 
desertion,  because  incapable  of  the  intent  to  desert,  yet  there  is 
reason  for  the  proposition,  that,  since  as  a  question  of  evidence  a 
desertion  once  shown  is  presumed  to  be  continuing  until  the  con- 
trary appears,^  if  a  married  party  while  sane  deserts  the  other, 
then  becomes  insane,  the  statutory  period  will  continue  to  run. 
It  was  substantially  so  held  under  a  statute  which  entitled  the 
wife  to  a  divorce  from  her  husband  "  when  he  wilfully  deserts  his 
wife  and  absents  himself  without  a  reasonable  cause  for  the  space 
of  two  years."  "The  statute  means,"  said  Cole,  J.,  "that,  if 
the  husband  wilfully  deserts  his  wife  when  she  has  not  by  her 
conduct  given  him  a  reasonable  cause,  and  shall  absent  himself 
for  two  years  when  she  has  given  him  no  reasonable  cause  for 
remaining  away,  then  she  shall  be  entitled  to  a  divorce."  There- 
fore by  the  majority  of  the  court  it  was  adjudged,  that,  if  a  hus- 
band who  is  sane  commits  an  original  desertion,  but  before 
the  full  statutory  period  has  run  he  becomes  insane,  and  then 
the  period  elapses,  his  wife  is  entitled  to  a  divorce.^  Look- 
ing at  this  as  general  doctrine,  applicable  under  our  various 
statutes  against  desertion,  the  difficulty  with  it  is,  that  it  is 
impossible  the  intent  to  desert  should  exist  in  the  mind  after  it 
has  become  insane.  Herein  the  case  differs  from  that  of  imprison- 
ment* It  is  not  legally  impossible  for  one  imprisoned,  so  that 
he  could  not  live  with  his  wife  if  he  wished,  to  still  wish  not  to 
live  with  her,  —  to  intend  to  desert  her.  But  this  is  a  mental  con- 
dition legally  impossible  to  an  insane  person.  And  where  the  law 
requires  an  intent  to  desert,  continuing  during  the  entire  statutory 
period,^  as  an  element  of  the  offence,  a  mind  capable  of  entertain- 
ing such  intent  during  the  entire  period  would  seem  to  be,  there- 
fore, essential. 

§  804.  Bait  for  Restitxitlon  of  Conjngal  Rights.  —  We  have  seen 
something  of  the  English  doctrine  of  the  restitution  of  conjugal 
rights  by  suit,  in  its  application  to  a  single  question  of  desertion.* 
Perhaps  a  fuller  statement  of  the  doctrine  may  in  this  wider  con- 
nection be  desirable.     The  defendant  in  this  suit  is  required  to 

1  Vol.  n.  §  672.  Grossman,  88  Ala.  486 ;  Bowlby  v.  Bowl* 

s  Douglass  V,  Douglass,  81  Iowa,  421,  by,  10  C.  E.  Green.  406;  Taylor  v.  Tay- 

423.    And  see,  as  illustrative  on  a  quea-  lor,  1  Stew.  Oh.  207 ;  Driver  v.  Driver, 

tion  of  domicil,  Washington  v.  Mahaska,  1  Stew.  Ch.  303. 

47  Iowa,  67.  «  Ante,  §  708  a. 

s  Ante,  §  777,  788,  784 ;  Grossman  v. 
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return  to  cohabitation,  unless  he  shows  in  defence  what  will 
justify  the  court  in  decreeing  a  separation  in  his  favor,  if  such  is 
his  prayer.  And  Dr.  Lushington,  in  one  case,  said  :  "  I  know  no 
authority  which  states,  that,  whatever  be  the  guilt  of  both  par- 
ties, if  the  court  does  not  pronounce  for  a  separation,  they  are  not, 
according  to  the  law  of  this  country,  bound  to  live  together ;  and 
I  think  such  a  principle  would  be  dangerous  to  society  and  to 
public  morals."  ^  In  a  subsequent  case,  this  learned  judge  spoke 
of  the  question  as  being  unsettled,  and  of  great  importance  and 
difficulty.  He  observed,  that,  in  former  judgments,  the  possibility 
of  dismissing  both  parties  is  mentioned,  yet  the  cases  permitting 
this  must  be  i-are.^  It  seems  to  have  been  intimated,  that  perhaps 
antenuptial  incontinence  in  the  wife  may  justify  a  subsequent 
desertion  by  the  husband.^  It  appears  also,  yet  it  is  doubtful 
doctrine,  that  a  wife,  acting  on  the  defensive  in  a  suit  for  the 
restitution  of  conjugal  rights,  need  not  make  so  strict  proof  of  the 
charges  offered  in  bar,  as  she  must  in  an  original  suit  for  divorce 
instituted  by  her  on  the  same  ground ;  though  she  is  required 
satisfactorily  to  prove  her  allegations.*    But  — 

§805.  Continned.  —  Later,  it  was  decided,  that  a  husband's 
reasonable  suspicion  of  his  wife's  adultery,  where  it  is  not  actually 
shown  to  have  been  committed,  and  the  keeping  by  her  of  for- 
bidden company,  are  not  a  sufficient  answer,  by  him,  to  her  suit 
for  the  restitution  of  conjugal  rights.  The  decision  was  put,  by 
the  court,  upon  the  broad  ground  contended  for  by  counsel,  "  that 
nothing  can  be  pleaded  in  bar  to  a  suit  for  restitution,  but  what 
would  entitle  the  respondent  to  a  judicial  separation."  And  this 
doctrine  was  shown,  by  a  manuscript  decision  dating  back  to 
1727,  as  well  as  by  later  printed  adjudications,  to  be  the  settled 
English  law.^    Now,  — 

1  Anichini  v.  Anichini,  2  Curt.  Ec.  210,  And  see  Molonj  v.  Molony,  2  Add.  Ec. 

7  Eng.  Ec.  85,  89.    And  see  Oliver  v.  249,  2  Eng.  Ec.  291 ;  Moore  i;.  Moore,  3 

Oliver,  1  Hag.  Con.  361,  4  Eng.  Ec.  429 ;  Moore,  P.  C.  84 ;  Denniss  v,  Denniss,  cited 

Barlee  v.  Barlee,  1  Add.  Ec.  301.  306;  3  Hag.  Ec.  348,  353,  5  Eng.  Ec.  135,  138; 

Holmes  v.  Holmes,  2  Lee,  116,  6  Eng.  Ec.  post,  §  807. 

59;    Westmeath  V.  Westmeath,  2  Has:.         >  Perrin  v.  Perrin,  I  Add.  Ec  1,  2  Eng. 

Ec.  Supp.  1,  57,  4  Eng.  Ec.  238,  264;  Ec.  11;  Reeves  v.  Reeves,  2  PhUlim.  125,1 

D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec.  773,  1  Eng  Ec.  208,  209.  I 

784,  3  Eng.  Ec.  329,  336.     The  same         *  Bramwell  v.  Brarowell,  3  Hag.  Ec. 

doctrine  was  rather  taken  for  granted  618,  619,  5  Eng.  Ec.  232.  233.    And  see 

than  decided  in  the  Scotch  case  for  ad-  Vol.  11.  §  89 ;  Rogers  Ec.  Law,  2d  ed. 

herence  of  Lang  t;.  Hill,  13  Scotch  Sess.  897 ;  50  Lond.  Law  Mag.  275. 
Cas.  2d  ser.  1108.  ^  Burroughs  v.  Burroughs,  2  Swab.  A 

*  Dysart  v.  Dysart,  1  Bob.  Ec.  106, 143.  T.  308. 

616 


CHAP.  XLV.]  DESERTION,  §  805  h 

Application  here.  —  If  this  rule  of  decision  was  sound  in  England, 
at  a  time  when  judicial  separations  were  allowed  only  for  adultery 
and  cruelty,  much  more  should  it  be  received  as  such  in  this 
country,  where  the  causes  of  separation  and  divorce  are  more 
extended.^ 

§  805  a.  Hnsband  supporting  "Wife.  —  Important  as  is  the  duty 
of  a  husband  to  support  his  wife,  it  is  not  so  completely  of  the 
essence  of  matrimony  that  its  performance  will  take  away  the 
effect  of  his  desertion.  He  owes  to  her  his  society  and  personal 
protection  ;  and  if,  after  refusing  to  live  with  her,  he  pays  her  an 
allowance,  this  will  not,  as  we  have  seen,^  serve  as  a  defence  to  her 
suit  for  divorce  on  account  of  the  desertion.*  On  the  other 
hand,  if  the  wife  deserts  the  husband,  then  he  makes  her  an 
allowance,  the  desertion  still  runs  on  in  matter  of  law,  the  same 
AS  before.* 

§  805  b»  Articles  of  Separation  —  (How  far  Estoppel).  —  The 
effect  upon  a  divorce  suit  for  desertion,  of  the  parties  having  en- 
tered into  articles  of  separation,  has  been  considered  in  some 
English  cases ;  and  it  is  held,  that,  if  the  articles  are  fully  exe- 
cuted, they  amount  to  a  consent  to  the  living  apart,  and,  if  the 
writer  correctly  apprehends  the  doctrine,  estop  the  party  to  allege 
a  desertion  contrary  to  the  terms  of  the  writing.^  And,  where  a 
husband  deserted  his  wife,  but,  before  the  statutory  period  had 
elapsed,  a  deed  of  separation  was  made  between  him,  the  wife, 
and  a  trustee,  and  fully  executed,  yet  he  never  paid  any  part  of 
the  allowance,  she  was  held  to  have  bargained  away  her  right, 
the  desertion  ceasing  in  law  with  the  execution  of  the  deed. 
This  particular  instrument  contained,  not  merely  a  stipulation 
for  her  support,  but  in  terms  an  undertaking  by  her  to  live 
separate  from  him.  "  It  is  now  suggested,"  said  Lord  Penzance, 
**  that  the  court  should  inquire  into  what  was  intended  by  her 
when  she  executed  the  deed.  It  is  clear  that  such  evidence  can- 
not be  admitted.  The  question,  then,  is,  whether  a  woman  who 
voluntarily  enters  into  an  agreement  that  her  husband  shall  live 

I  And  see  Grove's  Appeal,  1  Wright,         *  Magrrath  o.  Magrath,  103  Mass.  577. 

Pa.  443, 447.  See  Goldbeck  v,  Goldbeck,  3  C.  £.  Green, 

s  Ante,  §  778  a.  42. 

*  Macdonald  r.  Macdonald,  4  Swab.  &         *  Buckmaster    v.    Buckmaster,    Law 

T.  242 ;  Yeatman  ».  Yeatman,  Law  Rep.  Rep.  1  P.  &  M.  713 ;  Crabb  i».  Crabb, 

i  P.  &  M.  489.    See  Nott  v.  Nott,  Law  Law  Rep.  1  P.  &  M.  601 ;  Anqiiez  o. 

Sep.  1  P.  &  M.  261.  Anquez,  Law  Rep.  1  P.  &  M.  170. 
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apart  from  her,  can  be  said  to  have  been  deserted  without  just 
cause.  I  repeat  the  opinion  I  formed  in  Crabb  v.  Crabb,^  that 
she  cannot.  There  is  a  material  difference  between  such  a  case 
as  this  and  Nott  v.  Nott.^  The  ratio  decidendi  in  Nott  v.  Nott  was, 
that  the  wife  never  agreed  to  live  separate  and  apart  from  the 
husband.  The  making  of  a  deed  was  contemplated,  and  some  of 
the  parties  executed  it,  but  the  party  whose  execution  was  to 
make  it  an  efficient  and  binding  agreement  was  the  trustee  who 
covenanted  for  the  wife,  and  he  never  signed  it,  so  that  the  deed 
was  never  completed.  In  this  case  the  court  is  reluctantlj 
obliged  to  hold,  that  the  wife  has  bargained  away  her  right  to  re- 
lief on  the  ground  of  desertion,  and  that  the  charge  of  desertion 
without  cause  for  two  years  is  not  established."  *  This  doctrine, 
whereby  an  agreement  for  support  —  for  such  only  is  a  deed  of 
separation  —  is  a  bar  to  a  divorce  for  desertion,  is  hardly  consist- 
ent with  the  doctrine  just  considered,*  that  it  is  not.  The  agree- 
ment, we  have  seen,^  is  valid  only  because  the  stipulation  for  living 
in  separation  is  rejected  as  siu-pl usage.  Such  is  the  American 
law,  and  such  was  formerly  the  English.  Hence,  with  us,  how- 
ever the  rule  ought  to  be  under  the  new  holdings  in  England  as  to 
articles  of  separation,^  this  stipulation,  rejected  from  the  articles 
because  its  retention  would  render  them  null,  is,  being  void, 
being  notliing,  being  excluded  and  utterly  disregarded,  — null,  is 
void.  How  can  a  void  thing  bind  the  party  as  a  writing?  How 
work  an  estoppel  ?  This  English  doctrine  cannot  be  sound  in 
American  law.  And  it  has  been  in  England  intimated  that,  if  a 
husband  who  has  determined  to  abandon  his  wife  induces  her  by 
a  mere  fraudulent  show  of  an  agreement,  which  he  intends  never 
to  fulfil,  to  consent  to  a  separation,  he  cannot  avail  himself  of  this 
consent  on  a  charge  of  desertion  afterward  brought  by  her.^  Such 
is  the  rule  derivable  from  the  principle  of  the  law,  that  fraud 
vitiates  everything  into  which  it  enters.®  So,  if  parties  living  to- 
gether enter  into  a  deed  of  separation  which  is  never  acted  upon, 

1  Crabb  v.  Crabb,  supra.  It  was  held  that  the  desertion  was  ettab* 

s  Nott  V,  Nott,  Law  Rep.  1  P.  &  M.  lished. 
261.    In  this  case  it  appeared,  that,  after         *  Parkinson  v.  Parkinson,  Law  Bep» 

the  husband  had  deserted  the  wife,  she  2  P.  &  M.  26,  26.  27. 
made  him  a  weekly  allowance  to  prevent         *  Ante,  §  806  a. 
his  starving,  but  did  not  consent  to  his         *  Ante,  §  a3a-6S6, 646. 
staying  away.    The  two  signed  a  separa-         *  Ante,  §  6d4  a. 
tion  deed,  but  it  was  never  fully  executed.         ^  Crabb  v.  Crabb,  supra. 

s  Biahop  Fint  Book,  §  66-60, 1HU& 
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and  afterward  one  of  them  deserts  the  other,  this  is  no  bar  to  a 
divorce  for  the  desertion.  **  The  court,"  it  was  observed,  "  can- 
not, contrary  to  the  manifest  fact,  consider  the  bare  existence  of 
this  deed  as  a  proof  that  these  parties  separated  by  mutual  con* 
sent."  *    Now,  — 

In  Reason,  —  in  addition  to  what  has  already  been  observed  on 
this  subject,  is  the  following.  In  the  earlier  parts  of  this 
volume,  we  saw  that,  where  neither  of  two  parties  contemplates 
marriage,  their  going  through  with  the  marriage  ceremony,  how- 
ever formally,  does  not  make  them  husband  and  wife.  Their  real 
meaning  will  be  regarded  in  spite  of  the  words.*  To  the  writer 
it  seems  plain  that  the  same  doctrine  ought  to  be  applied  here. 
Desertion  is  a  matrimonial  offence.  It  does  not  consist  in  writings 
or  forms.  When  to  an  actual  separation  is  added  the  intent  to 
desert,  it  is  complete.®  If  married  persons,  in  words  however 
solemn,  and  however  written  and  sealed,  agree  to  live  separate, 
yet,  as  both  know,  one  means  desertion  and  the  other  does  not 
mean  consent,  and  thenceforward  the  cohabitation  ceases,  here 
are  the  complete  elements  which,  in  law,  constitute  desertion. 
Here  is  enough,  without  the  consideration  mentioned  above,  that 
the  agreement,  if  what  is  expressed  were  meant,  is  a  nullity.  As 
mere  prima  facie  evidence  showing  intent,  such  writing  is  prop- 
erly admissible ;  but  the  real  intentions  and  motives  of  the 
parties  ought  to  be  open  to  inquiry  notwithstanding.* 

§  806.    Conseqaenoes  of  Agreement  to  separate  being  Invalid.-^ 

Among  the  consequences,  in  addition  to  those  just  pointed  out, 
of  holding  to  be  invalid  the  consent  in  articles  of  separation  to 
live  apart,  are  — 

Restitution  of  Conjugal  Rights.  —  Such  articles  are,  as  before 
shown,^  no  bar  to  a  suit  for  the  restitution  of  conjugal  rights, 
even  though  they  contain  an  express  covenant  not  to  bring  this 
suit.®    Thence  it  follows  that,  — 

Request  to  resume  Cohabitation.  —  If,  after  the  execution  of  such 
articles,  one  of  the  parties  applies  in  good  faith  to  the  other  for  a 

A  Cock  V.  Cock,  8  Swab.  &T.  614.  Ec.  288;  Barlee  ».  Barlee,  1  Add.  Ec. 

s  Ante,  §  233  et  seq.  801,  806 ;  Nash  v.  Nash,  1  Hag.  Con.  140, 

*  Ante,  §  777.  4  Eng.  Ec.  867 ;  Mortimer  o.  Mortimer, 

4  See  post,  §  810  ;  Vol.  IL  §  26.  2  Hag.  Con.  810,  818,  4  Eng.  Ec  643» 

«  Ante,  §  634.  647 ;  ante,  §  800,  note.    And  see  Cart- 

0  Smith  V.  Smith,  2  Hag.  Ec.  Stipp.  wright  o.  Cartwright,  10  Eng.  L.  &  £q. 

44,  note,  4  Eng.  Ec.  268;  Westmeath  v.  46. 

Wettmeatb,  2  Hag.  Ec.  Supp.  1, 4  Eng. 
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renewal  of  the  cohabitation,  and  is  refused,  the- refusal  will  amount 
to  a  desertion,  sustaining  the  divorce  suit.*     And  — 

No  Bar  to  Divorce  or  Alimony.  —  Articles  of  separation  are  not, 
unless  by  reason  of  something  special  in  them,  affecting  the  par- 
ticular instance,^  a  bar  to  any  form  of  suit  for  divorce,^  or  for  ali- 
mony without  divorce.*  A  partial  qualification  of  this  seems  to 
prevail  in  Maryland,  not,  it  is  believed,  generallj'  in  our  States,  to 
the  extent  that,  if  a  party  seeks  a  divorce  from  bed  and  board, 
while  there  are  articles  of  separation  which  leave  the  parties 
substantially  where  the  judicial  decree  would  place  them,  he  can- 
not have  the  useless  relief.*  The  general  doctrine  is  believed  to 
be,  that  no  separation  in  pais  is  even  a  substantial  equivalent  for 
a  judicial  one,  hence  none  will  bar  the  suit.     Again,  — 

Separation  under  Religions  Vow.  —  Where  a  husband  and  bis 
wife,  Protestants,  had  both  joined  the  communion  of  the  Church 
of  Rome,  and  had  both  taken  vows  of  chastity,  and  a  qu(m  sen- 
tence of  separation  had  been  pronounced  between  them  by  the 
authorities  of  the  church ;  after  which  he  became  a  piiest,  and 
she  a  nun ;  it  was  in  England  held,  that  the  husband  was  not 
thereby  barred  of  his  suit  for  the  restitution  of  conjugal  rights.' 
This  doctrine  in  our  American  law  would  be,  that,  notwithstand- 
ing such  religious  vow  and  ecclesiastical  proceeding,  either  party 
could  by  notice  to  the  other  in  good  faith  render  the  separation 
legally  unlawful ;  and  thenceforward  the  one  declming  to  renew 
the  cohabitation  would  be  guilty  of  deserting  the  other.^    And,  — 

Separation  for  Cause  removed.  —  Where  a  woman   had  left   her 

husband  on  account  of  his  extreme  intemperance,  but  he  after- 
ward reformed,  offered  her  a  good  home,  and  invited  her  to 
return,  yet  she  declined.  Judge  Wilde  held,  that,  assuming  her 
leaving  of  him  to  be  justifiable,  her  subsequent  refusal  to  return, 
on  the  cause  being  removed,  was  a  desertion.  For  this  he  could 
maintain  his  suit.  It  could  not  be  the  intent  of  the  law  to  bind 
a  man  for  ever  to  the  consequences  of  an  early  fault,  curable  in 
its  nature,  and  cured  in  fact.^ 

1  Miller  o.  Miller,  Saxton,  886.  46,  7  Notes  Cas.  444,  2  Bob.  £&  201, 

«  Vol.  n.  S  26,  71.  2  Eng.  L.  &  Eq.  670. 

*  Ante,  §  638 ;  Rogers  v.  Rogers,  4         7  Post,  §  822. 

Paige,  616.  8  HUU  v.  HlUs,  6  Law  Reporter,  174^ 

*  Miller  v.  Miller,  supra.  a  Massachusetts  case.    Drunkeoness  was 

*  Brown  v.  Brown,  6  Gill,  240,  2  Md.  not  a  cause  of  divorce.  See  ante,  §  780. 
Ch.316.  See  also  WaUcer  v.  Laighton,  11  Fotk 

*  Ck>nnell7  v,  ConneUy,  16  Law  Times,  N.  H.  lit 
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The  Principle.  —  The  ground  upon  which  proceed  all  such  cases 
is,  that  any  separation,  without  legal  sentence,  for  causes  by  law 
approved,  is  contrary  to  the  policy  of  the  law ;  and,  if  a  party 
has  once  consented  to  it,  he  may  change  his  wrongful  consent, 
and  do  nght  by  revoking  it  at  pleasure. 

§  807.  Both  Parties  having  Canse  —  (Matnal  Fault).  —  The  gen« 
eral  effect  of  both  parties  to  a  divorce  suit  being  in  fault  pertains 
to  the  title  IJecrimination,  discussed  in  the  second  volume.^  Now, 
not  to  anticipate  what  is  there  to  be  said,  if  both  have  done  what  in 
law  is  foundation  for  divorce,  —  as,  for  example,  have  committed 
adultery,  and  they  are  living  in  separation,  —  is  it  desertion  for 
one  to  refuse  to  renew  the  cohabitation  when  requested  in  good 
faith  by  the  other  ?  In  England,  the  court  will  not,  in  such  cir- 
cumstances, compel  a  return  to  cohabitation,  on  a  suit  for  tho 
restitution  of  conjugal  rights.  So,  at  least,  it  was  held  by  the 
judge  ordinary  in  1858 ;  though  the  canon  law  was  admitted  to 
be  the  other  way.^  An  earlier  Irish  case,  not  made  public  at 
the  time  of  this  decision,  maintains  the  doctrine  of  the  canon 
law.'  In  other  words,  assuming  these  contradictory  holdings  not 
to  be  conclusive,  the  question  is,  whether,  as  the  law  deems  an 
adulterer  and  adulteress  proper  and  suitable  companions,*  either 
can  lawfully  refuse  cohabitation  with  the  other  on  the  virtuous 
plea  of  such  other's  guilt.  In  principle,  since  confessedly  the  law 
of  recrimination  would  forbid  divorce  to  either  for  the  other's 
adultery,  neither  is  justified  in  suspending  the  cohabitation  there- 
for.^ Thus  we  are  brought  back  to  the  doctrine  of  the  canon 
law,  making  the  refusal  to  cohabit  with  the  equally  guilty  party 
requesting,  desertion.  In  New  Hampshire  it  was  observed,  that 
there  are  "  few  cases  "  only,  in  which  the  wilful  abandonment  of 
the  cohabitation  will  be  justifiable.  But  the  court  added :  "  We 
have  already  decided,  that,  where  a  husband  horsewhipped  his 
wife  two  or  three  times,  her  leaving  him  furnished  no  cause  for  a 
divorce,  notwithstanding  her  conduct  could  not  be  justified."® 
A  reference  to  the  reports  shows,  that  the  same  wife  had  been 
refused  her  divorce  on  the  ground  of  this  cruelty ;   because, 

1  Vol.  II.  §  74  et  teq.  rial  Court  of  Dablin,  affirmed  b^  the 

^  Hope  V.  Hope,  1  Swab.  &  T.  04.  Court  of  Delegates  in  Ireland  on  appeal. 

And  see  ante,  §  804.  «  Ante.  §  575,  Vol.  II.  §  70. 

*  Seaver  v.  Searer,  2  Swab.  &  T.  665.         •  Ante,  §  795-709. 

So  held  by  Dr.  Badcliff,  in  the  Consiito-         •  Kimball  v.  Kimball,  13  N.  H.  222. 
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though  the  husband  was  not  justifiable,  her  conduct  had  been  so 
outrageous  as  to  bar  her  remedy  J     So, — 

In  Suit  for  NeceBsarlea.  —  In  a  suit  for  necessaries  furnished  the 
wife,  her  adultery  is  a  bar,  although  the  husband  has  committed 
adultery  also.*  Yet,  if  he  has  condoned  her  adultery,  he  cannot 
set  it  up  in  defence  of  this  suit.^  How,  in  principle,  the  doc- 
trine is  as  to  necessaries,  we  have  already  in  some  measure  con- 
sidered.* 

§  808.  Consent  and  Evidence  of  it,  distingoislied.  —  That  a  sepa- 
ration by  consent  is  not  in  law  desertion  we  have  already  suffi- 
ciently considered.^  The  evidence  is  for  the  second  volume. 
But  we  saw,  at  the  opening  of  this  sub-title,  how  important  it  is 
not  to  confound  the  evidence  of  the  consent  with  the  consent 
itself.®     In  addition  to  illustrations  there  given,  — 

Locus  Penitentlas.  —  If  a  deserted  person  shuts  off  the  avenues  of 
return  against  the  other,  or  in  any  way  makes  it  difficult,  or  shows 
it  not  to  be  desired,  this,  in  matter  of  evidence,  may  so  far  estab- 
lish a  consent  to  the  separation  as  to  bar  the  remedy  of  divorce.^ 
*'  To  entitle  "  a  wife  abandoned  by  her  husband  "  to  a  divorce," 
said  Chilton,  J.,  in  the  Alabama  court,  "  she  must  not,  by  her 
conduct,  have  driven  him  from  her  society,  and  have  continuously 
denied  him  the  locus  penitenticB^  and  the  privilege  of  returning ; 
for,  in  that  event,  we  must  intend  the  separation  was  by  her  con- 
sent, in  which  case  she  is  not  entitled  to  a  divorce."  ^ 

V.  Hie  Continuity  of  the  Desertion. 

§  809.  Doctrine  defined.  —  Most  of  the  statutes  on  this  subject 
require,  that  the  desertion,  to  be  ground  for  divorce,  shall  have 
continued  during  a  specified  number  of  years.     And  the  con- 

1  Poor  V.  Poor,  8  N.  H.  307.  406 ;  Taylor  v,  Taylor,  1  Stew.  Ch.  207 ; 

2  Govier  v,  Hancock,  6  T.  R.  608;  Driver  o.  Driver,  i  Stew.  Ch.  303;  Sal- 
Hex  V.  Flintan,  1  B.  &  Ad.  227.  See  orgne  v.  Salorgne,  O.Misso.  Ap.  603; 
ante,  §  674,  675.  Trail  v.  Trail,  5  Stew.  Ch.  231 ;  Thorpe 

*  Harris  v.  Morris,  4  Esp.  41.  v.  Thorpe,  9  R.  I.  67 ;  Angier  r.  Angier, 
«  Ante,  §  675.  13  Smith,  Pa.  460 ;  Rittenhouse  v.  Ritten- 

*  Ante,  §  783 ;  Simpson  t^.  Simpson,  house,  2  Stew.  Ch.  274.  And  see  Rudd 
81  Misso.  24 ;  Thompson  v,  Thompson,  v.  Rudd,  33  Mich.  101 ;  Muir  r.  Muir,  6 
1  Swab.  &  T.  231.  Scotch  Sess.  Cas.  4th  ser.  1363. 

«  Ante,  §  796,  "  PreUminary  Distino-  «  Gray  v.  Gray,  15  Ala.  779,  784,  786; 
Hon."  GUlinwatert  v,  GUUnwaters,  28  Mism.  60. 

7  Bowlby  V,  Bowlby,  10  C.  E.  Green, 
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strnction  is,  that  both  of  the  two  elements  of  the  offence  — 
namely,  the  non-cohabitation  and  the  intent  to  desert^  —  shall 
have  existed  together  continuously  during  this  entire  period.^ 
Such  is  the  law.  The  proof  may  be  by  showing  a  commencement 
to  the  desertion,  when  its  continuance  will  be  presumed  until  the 
contrary  appears.^    As  to  the  — 

Non-cohabitation  —  (Naturalization  Law).  —  Under  a  provision 
for  naturalizing  aliens  who  should  have  resided  in  this  country, 
to  use  the  words  of  the  statute,  "  for  the  continued  term  of  five 
years  next  preceding,  &c.,  without  being,  at  any  time  during  the 
said  five  years,  out  of  the  territory  of  the  United  States,"  the 
mere  passing  of  two  or  three  minutes  in  Upper  Canada,  without 
the  intention  to  remain,  was  held  to  render  nugatory  all  the  prior 
residence  in  this  country.*  If  there  should  be  a  divorce  statute 
equally  strict  in  its  terms,  the  like  interpretation  would  doubt- 
less determine  its  effect.  But  none  of  our  divorce  statutes,  it 
is  believed,  are  so.  We  saw,  a  little  way  back,  what  is  meant  by 
cohabitation.^  And  doubtless  a  resumption  of  the  cohabitation, 
in  the  sense  there  explained,  for  a  time  however  brief,  will,  under 
all  our  statutes,  break  the  continuity  of  a  desertion.  But  where, 
in  Illinois,  the  wife  had  refused  during  the  statutory  period  to 
accompany  her  husband  to  a  new  home  acquired  by  him,  a  mile 
distant  from  the  old  one  which  he  had  conveyed  to  her  brother, 
it  was  held  that  his  passing  one  night  with  her  at  the  brother's 
house,  she  still  refusing  to  go  and  live  with  him,  did  not  so  break 
the  desertion  as  to  bar  his  right  to  a  divorce.  *'  Had  she,"  said 
Walker,  J.,  "gone  to  his  house,  and  they  had  so  cohabited,  then 
there  would  have  been  entirely  a  different  question  presented."  ® 
Still,— 

§  810.  Attaching  Two  Periods.  —  Where  the  continuity  of  the 
separation  is  broken,  as  thus  intimated,  by  what  in  law  fully 
amounts  to  a  cohabitation,  however  brief,  the  earlier  and  later 
desertions  cannot  be  yoked,  and  counted  in  years,  together.^ 

Offer  to  return. — A  method  of  breaking  the  desertion  is  by  an 

1  Ante,  §  777.  •  Ante,  f  777. 

>  Budd  V,  Kudd,  83  Mich.  101 ;  Cross-  ^  Kennedy  v.  Kennedy,  87  lU.  260, 

man  v.  Grossman,  dS  Ala.  486, 487 ;  Brink-  254. 

erhoff  V,  Brinkerhoff,  2  Stew.  Ch.  132 ;  ^  Ex  parte  Aldridge,  1  Swab.  &  T.  88; 

Sanders  v,  Sanders,  2  Stew.  Ch.  410.  Gaillard  v.  Gaillard,  23  Missis.  152.    See 

<  Bailey  v.  Bailey,  21  Grat.  4a  McCraney  v,  McCraney,  5  Iowa,  232. 

«  £x  parte  Paul,  7  HiU,  N.  T.  56. 
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offer  to  return.  To  be  effectual,  it  must  be  made,  not  for  the 
simple  purpose  of  defeating  a  legal  right,  but  in  good  faith,  with 
the  intention  of  carrying  it  out  in  its  spirit,  if  accepted.'  Such 
an  offer,  tendered  thus  sincerely  before  the  statutory  period 
has  elapsed,  will  put  an  end  to  the  desertion,  and  bar  the  suit.' 
But,— 

Too  late.  —  When  the  desertion  has  continued  the  statutory 
number  of  years,  the  deserted  party  may  rely  on  his  acquired 
right,  and  refuse  to  renew  the  cohabitation.  The  refusal  will  not 
bar  the  divorce  to  which  he  had  already  become  entitled.' 

Separation  Artioles  after  Right  accmed.  —  A  question  has  been 
made,  whether  a  voluntary  separation,  entered  into  by  articles, 
after  the  right  of  suit  has  accrued,  will  bar  the  remedy.*  In 
a  measure,  this  question  is  within  the  discussions  of  a  previous 
section.^ 

VI.    The  Distinction  between  the  Law  and  the  Evidence. 

§  811.  In  Oeneral.  —  There  have  been,  on  this  subject,  no  diffi- 
culties to  draw  out  valuable  discussions  from  the  courts.  Eet, 
therefore,  the  following,  by  way  of  suggestion,  suffice  for  this 
place :  It  is  a  question  of  law,  whether  there  must  be  any,  and 
what,  separation  of  the  parties  from  each  other,  —  what  must  be 
the  intent  of  the  one  deserting,  —  what,  either  of  outward  con- 
duct, or  of  intent,  in  the  other,  will  bar  his  right  to  the  remedy 

1  McClarg's   Appeal,  16  Smith,  Pa.  right  to  ohtain  a  dirorce.    If  such  party 

866.  had  not  %  jus  quantum^  sach  as  could  not 

*  Friend  v.  Friend,  Wright,  639 ;  Gail-  be  defeated  at  the  option  of  the  deserter 
lard  V,  Gaillard,  23  Missis.  152 ;  1  Fras.  by  a  snbseqaent  tender  of  adiierenoe,  the 
Dom.  Rel.  686 ;  Walker  o.  Laighton,  11  remedy  of  the  statute  would  be  quite  in- 
Fost  N.  H.  Ill ;  Brookes  v,  Brookes,  1  operative.  A  deserter  might  just  repeat 
Swab.  &  T.  326 ;  ante,  §  786.  such  a  tender  as  often  as  a  new  course  of 

*  Cargill  V.  Cargill,  1  Swab.  &  T.  236 ;  desertion  was  run,  and  the  proceedings 
Basing  v.  Basing,  3  Swab.  &  T.  516 ;  Ben-  against  Mm  had  reached  their  present 
kert  v.  Benkert,  32  Cal.  467 ;  Fishli  v.  stage,  so  that  the  statute  would  be  abor- 
Fishli,  2  Litt.  337  ;  Hesler  v.  Hesler,  tive."  Murray  v.  McLauchlan,  1  Scotch 
Wright,  210 ;  1  Fras.  Dom.  Bel.  686.  Sess.  Gas.  2d  ser.  294.  To  the  like  effect 
''  The  statute,"  it  was  observed  by  Lord  is  the  subsequent  Scotch  case  of  Muir 
Corehouse,  in  a  Scotch  case,  '*  gives  the  v.  Muir,  6  Scotch  Sess.  Gas.  4th  ser.  1353. 
remedy  for  four  years'  '  malicious  and  See  also  Hanberry  v,  Hanberry,  29  Ala. 
obstinate  desertion.'    That  remedy  was  719. 

meant  to  be  effectual.    The  statute  pro-  ^  Jones  p.  Jones,  13  Ala.  145 ;  Brown 

vides,  that,  after  the  lapse  of  four  years,  v.  Brown,  5  Gill,  249, 2  Md.  Gh.  316 ;  ante, 

and  the  adoption  of  certain  prescribed  §  806. 

procedure,  the  party  deserted  shall  have  a  ^  Ante,  §  806  6. 
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for  the  desertion,  —  how  long  the  desertion  must  continue,  and 
whether  a  particular  fact,  if  admitted,  has  broken  or  not  its  con« 
tinuity  ;  but  it  is  of  fact,  for  the  jury  to  decide,  whether  the  per- 
sonal absence  of  the  parties  from  each  other  has  existed, — 
whether  the  required  intent  existed,  —  whether  the  excusing  acts 
and  intentions  existed,  —  and  so  on,  of  the  rest.  There  is  no 
great  room  for  legal  embarrassment  under  this  head. 

TOL.  I.  40  ()25 
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CHAPTER  XLVI. 

OTHER  SPBCIFIO  CAUSBS  OF  DIYOBOB. 

§  812.  Introduction. 

818,  813  a.  Habitual  Drunkenness. 

814.  Drunkenness  with  Wasting  of  the  Estate* 

815,  816.  Gross  Neglect  of  Duty. 

817-821.  Refusing  to  maintain,  beUig  of  Ability. 

822.  Uniting  with  Shakers. 

823.  Conviction  for  Crime. 

824.  Absent  and  not  heard  of. 

824  a.  Gross  Misbehayior  and  Wickednen. 

825.  Desertion  and  Living  in  Adultery. 

825  a.  Living  in  Separation. 
825  6.  Public  Defamations. 

826.  Offering  Indignities. 

§  812.  In  Oenerai,  of  the  Catiaee. — The  three  titles  of  Adultery, 
Cruelty,  and  Desertion,  which  occupied  us  through  the  last  three 
chapters,  are  the  leading  ones  on  the  particular  causes  of  divorce. 
There  are  others,  allowed  in  some  of  our  States ;  and  such  of 
them  as  have  furnished  matter  for  judicial  discussion  will  be 
mentioned  here.  It  is  noteworthy  how  few  decisions  these  other 
causes  have  in  all  furnished,  —  a  fact  showing  that  the  extension 
of  the  remedy  of  divorce  beyond  the  three  common  heads  has 
not,  thus  far,  operated  practically  to  undo  the  marriage  bond  to 
any  great  extent. 

§  818.  Sabitual  Drunfeenness ;  ^  — 

Btatatory  Texme. — In  some  of  our  States,  it  is  ground  of  divorce 
for  a  party  to  ^^ become  an  habitual  drunkard,"'  or  to  be  guilty 
of  "  habitual  intemperance,"  ^  or  the  like  ;  the  terms  of  the  stat- 
utes differing.  Perhaps  in  most  of  the  States,  if  the  marriage  is 
to  be  dissolved,  the  offence,  like  desertion,  must  have  continued 
for  a  specified  number  of  years.* 

^  For  the   prooedore,   see    Vol.  IL         *  In  Louisiana,  the'  husband's  mere 

§  684  6.  habitual  intemperance  entitles  the  wife 

*  Porritt  V.  Porritt,  16  Mich.  140.  to  a  diyorce  from  bed  and  board.    After 

s  Bums  V.  Bums,  13  Fla.  869, 37di  two  years'  separation  from  bed  and  board^ 
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Limits  of  Offence — Meaning  of  Terma. — The  limits  of  this  offence 
in  the  criminal  law,  and  the  meaning  of  the  various  statutory 
terms  defining  it,  are  considered  in  another  work.^  "  Habitual 
drunkenness"  is  the  habit  of  getting  drunk.  One  to  be  an 
habitual  drunkard,  within  the  divorce  law,  need  not  be  cor 
stantly  under  the  influence  of  too  much  drink,  or  be  always  dis- 
qualified for  business ;  ^  but  he  is  such,  if,  for  example,  he  becomes 
intoxicated  whenever  tempted  by  being  in  the  vicinity  where  the 
litiuore  are  sold.^  The  offence  is  a  habit,  and  frequently  recurring 
drunkenness  proves  it.*  Where  the  statutory  words  were  "  gross 
and  confirmed  habits  of  intoxication  contracted  after  marriage,"  * 
a  divorce  was  held  to  be  justifiable  under  the  following  facts, 
here  stated  in  the  language  of  the  court :  "  The  libellee,  for  a 
period  of  twelve  or  fifteen  years,  had  as  often  as  three  or  four 
times  a  year  yielded  to  an  impulse  to  drink  to  excess.  On  such 
occasions  he  became  grossly  intoxicated,  continuing  in  that  con- 
dition a  week  or  ten  days  together  ;  and,  at  such  times,  he  went  or 
was  sent  to  an  asylum  for  inebriates.  When  the  desire  for  drink 
came  upon  him,  he  could  not  resist,  and  a  single  glass  would 
bring  on  excessive  drinking,  and  a  renewal  of  gross  intoxication. 
.  .  .  There  had  been  no  apparent  improvement  in  his  habits  in 
this  respect,  and  any  undue  excitement  would  make  him  drink."  ® 

Opiam  —  Chloroform.  —  The  immoderate  use  of  opium,  though 
it  may  operate  substantially  the  same  as  of  alcoholic  liquors,  is 
not  intemperance  within  the  meaning  of  a  statute  of  this  kind.' 
And  it  is  the  same  of  chloroform.^ 

Law  and  Fact  dlatlngulBhed  —  (Opinion  of  'Witness).  —  What 
amounts  to  habitual  drunkenness  is  a  question  of  law.  There- 
fore, on  the  hearing  of  the  cause,  witnesses  should  not  testify,  in 
general  terms,  that  the  defendant  is  an  habitual  drunkard ;  but 
tl)ey  should  state  particular  facts  and  circumstances,  leaving  the 
court  to  judge  of  their  sufficiency.* 


there  may  be  a  divorce  from  the  bond  of 
matrimonj.  Leake  v.  Linton,  6  La.  An. 
262.  See,  as  to  Maine,  Curtis  v.  Hobart, 
41  Maine,  230,  282 ;  as  to  Illinois,  Har- 
roan  o.  Uarman,  16  111.  85 ;  as  to  Arkan- 
sas, Rose  V.  Rose,  4  Eng.  507. 

1  Bishop  Stat.  Crimes,  §  967-081. 

>  Mahone  v.  Mahone,  19  Cal.  626, 
628. 

*  Magahay  v.  Magahaj,  86  Mich.  210. 


4  Golding  V.  Golding,  6  Misso.  Ap.  602 ; 
Bums  V.  Bums,  18  Fla.  869. 

•  Mass.  Stat.  1870,  c  404,  §  2. 

0  Blaney  v.  Blaney.  126  Mass.  205, 
206,  opinion  bj  Ames,  J. 

'  Barber  i?.  Barber,  14  Law  Reporter, 
876. 

B  Bishop  Stat  Crimes,  §  972. 

•  Batcheider  v.  Batchelder,  14  N.  H. 
880 ;  Golding  v.  Grolding,  supra. 
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§  813  a.  Origin  of  Habit — (Ri^t  to  complain) — In  Michigan,  the 
statutory  words  were,  "  shall  have  become  an  habitual  drunkard." 
And  it  was  held,  that,  if  a  woman  marries  a  man  whom  she 
knows  to  be  already  such,  she  cannot  have  a  divorce  by  reason  of 
the  habit  continuing.  In  a  case  of  this  sort,  Christiancy,  J.,  ob* 
served :  ^^  We  think  the  defendant  must  have  become  an  habitual 
drunkard  after  the  marriage  ; "  not  deciding  how  it  would  be  if 
she  were  deceived,  and  supposed  the  man  to  be  of  sober  habits.^ 
A  Massachusetts  statute,  just  quoted,  distinctly  commands  this 
result.  But,  under  the  ordinary  statutory  terms,  it  is  believed, 
such  an  interpretation  would  not  be  justifiable.  It  may  well  be 
presumed,  that,  when  the  drunkard  requested  marriage,  he  prom- 
ised reform  ;  if  he  did  not  in  terms,  the  act  of  marriage  implies  a 
promise  not  to  commit  an  offence  which  the  law  has  made  ground 
for  divorce. 

§  814.   Drunkenness  coupled  tvith  Wasting  of  Estate  :  — 

Stotntory  Terma.  —  A  Kentucky  statute  authorizes  divorce  for 
a  ^^  confirmed  habit  of  drunkenness  on  the  part  of  the  husband, 
of  not  less  than  one  year's  duration,  accompanied  with  a  wasting 
of  his  estate,  and  without  any  suitable  provision  for  the  main- 
tenance of  his  wife  and  children.'*    And,  — 

Interpreted —  (^^That  "Batate  ")•  —  For  a  cause  to  be  within  this 
statute,  it  has  been  held,  the  husband  need  not  possess  actual 
real  or  personal  property.  It  is  enough  that  he  has  the  physical 
and  mental  ability  to  support  himself  and  famUy  by  his  labor. 
Said  Stites,  J. :  "  *  Wasting  of  his  estate,'  where  he  has  no  prop- 
erty, should  be  deemed  to  apply  to  and  embrace  a  man's  health, 
time,  and  labor,  all  of  which,  for  the  purpose  of  supporting  him- 
self and  family,  are  essentially  his  estate."  '  And  he  observed  of 
the  contrary  construction,  that  it  '^  would  operate  sorely  in  cases 
similar  to  the  present,  where  the  application  for  divorce  has  been 
deferred  by  the  wife,  with  the  fond  but  vain  hope  of  reformation, 
until,  after  the  entire  estate  has  been  squandered,  she  is  con- 
strained for  the  protection  of  herself  and  her  children  to  ask  the 
protection  of  the  law."  * 

§  815.    Q-ross  Neglect  of  Duty :  — 

Statutory  Terms.  —  The  terms  of  the  statutes  making  this  a 
ground  of  divorce  are  not  uniform.    In  some  of  the  States  they 

1  Forritt  0.  Ponitt,  16  Biich.  140.  *  McKay  o.  McKay,  18  B.  Moor,  a 

«  VoL  n.  §  446. 
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appear  to  be  simply  "  gross  neglect  of  duty."  ^  And  there  are 
Tarious  modifications,  down  to  the  forms  of  expression  to  be  con- 
sidered under  our  next  head. 

Bxpoaitioiui —  (More  than  Abandonment).  — A  mere  turning  off 
of  the  wife,  or  deserting  her,  without  making  any  provision  for 
her  wants,  unattended  by  special  acts  of  indignity  or  injury,  is, 
though  a  total  renunciation  of  marital  obligations,  not  ^^  gross 
neglect  of  duty."  * 

How  long.  —  Page  says :  **  It  is  understood  that  the  Supreme 
Court  of  Ohio  require,  that  gross  neglect  of  duty  should  continue 
for  three  years,  in  order  to  entitle  the  other  party  to  a  divorce. 
It  is  presumed  that  the  legislature  did  not  contemplate  any 
shorter  period  as  a  sufficient  cause;  since  they  require,  that 
wilful  absence,  which  is  a  total  neglect  of  all  the  duties  of 
the  marriage  contract,  in  order  to  furnish  a  ground  of  divorce, 
should  be  persisted  in  for  three  years.  Any  other  construc- 
tion would  be  inconsistent  with  the  manifest  intent  of  the  legis- 
lature." 8 

§  816.  "Wife's  Grose  Negleot.  —  In  illustration  of  the  wife's  gross 
neglect  of  duty  to  her  husband,  the  same  writer  states  the  follow- 
ing case,  decided  by  the  Ohio  Court  of  Common  Pleas.  She 
deserted  him,  without  reason,  and  against  his  earnest  entreaties. 
After  some  months  she  returned,  paying  she  would  ^^  make  her 
husband's  house  a  hell."  Proceeding  to  execute  this  threat,  she 
refused  to  perform  domestic  duties,  or  to  attend  to  the  affairs  of 
the  household ;  and  exhibited  a  furious  and  ungovernable  tem- 
per, under  the  influence  of  which,  upon  slight  provocation,  she 
destroyed  the  furniture,  and  committed  acts  of  violence  upon 
husband  and  children.     A  divorce  was  decreed.* 

Huaband'e  Qross  Neglect  —  This  offence  was  held  not  to  be 
made  out  against  the  husband  where  the  evidence  was,  that  the 
parties  quarrelled,  he  abused  the  wife  ;  then  they  were  reconciled 
and  lived  together ;  afterward  they  divided  their  furniture  and 
separated,  at  which  he  expressed  regret,  —  being,  in  the  language 
of  a  witness,  "  a  mean,  drunken,  idle,  do-no-good  fellow ; "  after 
which  he  committed  adultery.* 

1  Page  on  Dir.  168 ;  Smith  v.  Smith,         »  Page  on  Dir.  170.  • 
22  Kan.  699.                                                        *  K.  v.  K.  Page  on  Dir.  171. 

2  Smith  V.  Smith,  supra.  •  Thorp  v.  Thorp,  Wright,  768i 
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§  817.    Bushand  able  but  refusing  to  maintain  Wife  :  — 

Statutory  Terms.  —  In  Vermont,  Massachusetts,^  Michigan,*  and 
some  of  the  other  States,  it  is  ground  either  of  the  limited  or  of 
the  full  divorce  for  a  "husband,  being  of  sufficient  ability  to 
maintain  his  wife,  grossly,  wantonly,  or  cruelly  to  neglect  or 
refuse  so  to  do."  In  some  of  the  States  wherein  the  like  statute 
prevails,  it  is  in  terras  less  full  and  stringent.* 

Husband's  Ability.  —  An  element  in  this  offence  is  the  hus- 
band's ability,  and  this  must  in  some  way  appear  in  the  proofs 
against  him  *  In  just  principle,  it  heed  not  consist  of  tangible 
property,  but  the  capacity  to  earn  the  support  should  suffice.® 
And  — 

"  Grossly,  wantonly,  and  cruelly."  —  These  terms  of  the  statute 
are  not  meaningless.  "  The  legislature,"  it  was  said  in  a  Ver- 
mont case,  "  did  intend  a  new  cause  of  divorce  ;  and  the  court 
could  not  regard  it  as  synonymous  with  that  of  wilful  desertion, 
where  three  yejirs  are  required,  and  here  only  one  year."  So  a 
divorce  was  refused.^  In  another  case  in  this  State,  "  the  facts 
were,  in  substance,  that  the  petitioner  was  in  feeble  health,  and 
had  two  children,  of  whom  the  petitionee  was  the  father.  The 
petitionee  was  without  propertj^  but  was  able,  by  his  labor,  to 
support  his  family ;  "  yet  abandoned  them,  and  refused  to  render 
them  any  assistance  whatever.  The  court,  on  the  same  grounds 
as  in  the  last  case,  denied  her  prayer  for  divorce.'  But  where 
the  husband  had  appropriated  to  himself  the  whole  property  of 
the  wife,  amounting  to  a  considerable  sum,  and  then  abandoned 
her,  leaving  her  no  means  of  support,  refusiug  also  to  provide  for 
her,  the  divorce  was. granted.®     So,  — 

§  817  a.  Continued — (Massachusetts).  —  In  Massachusetts,  it 
is  deemed  that  these  words,  "  grossly,  wantonly,  or  cruelly,"  have 
a  practical  meaning.  A  mere  neglect  to  provide,  though  accom- 
panied by  the  ability,  is  not  enough.  And  where  the  facts  were 
simply  that,  for  fifteen  years,  the  husband  furnished  no  main- 
tenance for  his  family,  but  the  wife  supported  herself  and  chil- 

^  Mass.  Gen.  Stat.  c.  107,  §  9;  Holt  v.  James  v.  James,  68  N.  H.  280;  Holt  o. 

Holt,  117  Mass.  202.  Holt,  supra. 

a  Brown  v.  Brown,  22  Mich.  242.  ^  Ante,  §  814;  Vol.  II.  §  446.    Sec 

s  Di^oe  V.  Deroe,  61  Cal.  643;  post,  poet,  §  818-620. 
§  818,  819.  «  Mandigo  r.  Mandigo,  16  Vt.  780. 

*  Harteau  v.  Harteau,  14  Pick.  181 ;         •  Jennings  v.  Jennings,  10  Vt  007. 

»  Hurlburt  v.  Hurlburt,  14  Vt  60L 
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dren  from  her  own  earnings,  neither  she  nor  they  siifFering,  the 
divorce  was  denied.  "It  may  be,"  said  Colt,  J.,  "that,  under 
some  circumstances,  a  sudden  and  continued  refusal  to  provide 
the  necessaries  of  life  to  a  wife  who  is  left  thereby,  with  her  chil- 
dren, to  her  own  earnings,  would  be  regarded,  within  the  meaning 
of  the  statute,  as  *  gross  or  wanton  and  cruel ; '  as  where,  from 
the  previous  habits,  or  mode  of  life,  or  state  of  health,  or  inca 
pacity  to  labor  from  any  cause,  such  conduct  would  cause  injury 
to  health,  or  danger  of  such  injury,  or  reasonable  apprehension 
thereof.'*^ 

§  818.  California.  —  A  California  statute  authorizes  divorce 
"  for  wilful  neglect  on  the  part  of  the  liusband  to  provide  for  his 
wife  the  common  necessaries  of  life,  having  the  ability  to  provide 
the  same,  for  the  period  of  three  years."  ^  Desertion  is  held  not 
to  be  a  necessary  element  in  this  offence.  The  neglect  "  must," 
in  the  words  of  the  learned  judge,  "  be  such  as  leaves  the  wife 
destitute  of  the  common  necessaries  of  life,  or  such  as  would  leave 
her  destitute  but  for  the  charity  of  others."  If  the  wife  earns 
money,  and  with  it  she  procures  the  necessaries,  the  neglect  con- 
templated by  the  statute  does  not  arise.  ^'  The  earnings  of  both  " 
husband  and  wife,  it  was  said,  "  go  into  a  common  fund,  and 
become  common  property,  the  control  and  disposition  of  which 
belong  to  the  husband ;  and,  when  applied  by  him  or  with  his 
assent  for  her  support,  and  are  suflBcient  for  that  purpose,  there 
is  no  basis  for  a  decree,  and  the  application  must  fail."  The 
facts  of  the  case  in  controversy  were,  "  that,"  in  the  words  of  the 
court,  "  the  parties  were  married  several  years  ago,  and  lived 
together  until  about  eleven  months  preceding  the  application ; 
that  the  defendant  is  an  able-bodied  man,  a  seaman  by  occupa- 
tion, of  idle  habits,  and  an  occasional  tippler ;  that  he  has  not 
made  any  provision  for  the  support  of  his  wife  for  the  last  four 
years,  but  that  during  this  period  she  has  supported  herself  by 
her  own  earnings ;  and  that,  in  the  opinion  of  the  witnesses,  he 
might  have  obtained  employment  as  a  first  or  second  officer  of  a 
ship,  at  wages  from  forty  to  eighty  dollars  per  month."  But, 
within  the  principles  above  stated,  she  was  held  not  to  be  entitled 
to  a  divorce.     "  The  earnings  of  the  plaintiff  were  sufficient  for 

1  Feabodj  v.  Peabody,  104  MaBS.  195,         >  Comp.  Laws,  p.  872. 
107.    Similar  to  and  affirming  this  case  is 
Holt  V.  flolt,  117  Mass.  202. 
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her  support,  and  were  applied  to  that  purpose,  and  it  does  not 
appear  that  the  defendant  ever  exercised  control  over  them,  or 
interfered  with  their  use."  Further,  yet,  it  would  seem,  mainly 
from  respect  to  the  New  Hampshire  decisions  about  to  be  stated, 
the  ^^  ability "  of  the  statute  was  deemed  not  to  be  satisfied  by 
the  mere  capacity  of  the  husband  to  earn  money ;  there  must  be 
something  more  tangible.^ 

§  819.  New  HampshiTe.  —  A  New  Hampshire  statute  authorizes 
divorce  *'  when  the  husband  shall  have  willingly  absented  himself 
from  the  wife  for  the  space  of  three  years  together  without 
making  suitable  provision  for  her  support  and  maintenance.'*' 
Here  is  an  omission  of  such  words  as  "gross,"  "cruel,"  and 
"  wanton,"  found  in  some  of  the  other  statutes.^  An  interpreta- 
tion just  in  principle  would  be,  that,  to  constitute  the  offence,  the 
two  elements  of  desertion  and  ability  to  maintain  the  wife  must 
combine,  and  continue  three  years  ;  but,  in  proof,  when  they  are 
once  shown,  their  continuance  will  prima  facie  be  presumed. 
Contrary  to  this,  the  court  has  slid  into  interpretations  well  illus^ 
trating  the  maxim,  Viperini  est  expositio  quce  carrodit  viscera 
textusS  Proof  of  the  husband's  ability  at  the  time  of  the  aban- 
donment was  held  to  be  insufficient ;  the  wife  must  go  further, 
and  affirmatively  show,  that  the  same  continued  during  the  entire 
three  years.^  Neither  was  it  enough  for  him  to  have  health  and 
capacity  to  earn  money ;  he  must  have  "  actually  had  property 
sufficient  to  enable  him  to  make  such  provision."  ^  And  when  a 
wife  presented  her  claim,  who,  besides  establishing  the  desertion 
and  a  distinct  refusal  to  support  her,  proved  also,  that  the  hus- 
band, continuing  to  reside  in  the  same  town  with  her,  had  an 
abundance  of  property  during  the  entire  three  years,  the  court 
declined  to  give  the  divorce ;  because  she  could  have  got  trusted 
on  his  account  for  necessaries,  and,  since  he  turned  her  off  with- 
out cause,  the  person  who  furnished  them  could  have  compelled 
him  to  pay  the  bills.     "  The  statute,"  said  the  court,  "  intended 


1  Washbarn  v.  Wathbttrn,  9  Cal.  476,         •  F.  v,  F.  1  N.  H.  198 ;  Fellows  ».  Fel- 

opinion  by  Field,  J.      Wiaoonsln.  —  As  lows,  suprm.    In  a  later  case,  however, 

to  WisconsiD,  see  Eeeler  v.  Keeler,  24  the  jud^  observes,  that   the   husband 

Wis.  622.  must  have  "  some  available  property,  or 

*  R.  S.  c.  148,  §  3.  the  avails  of  his  own  labor,  at  least, 

*  Ante,  §  817,  817  a.  which  he  had  refused  or  neglected  to  ap- 
^  Powlter's  Case,  11  Co.  29  a,  84  a.  propriate  for  her  maintenance."  Davis 
ft  Fellows  V.  Fellows,  8  N.  H.  100.  v.  Davis,  37  N.  H.  191. 
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such  an  absence  as  to  leave  the  wife  without  the  means  of  com- 
pelling the  husband  to  provide  for  her  support."  ^    Now,  — 

§  820.  In  Piinoiple  —  (Hnsband's  Earnings).  —  Any  exposition, 
showing  these  three  holdings  to  be  severally  contrary  to  legal  doc- 
trine as  elsewhere  and  on  other  subjects  as  well  as  this  maintained, 
seems  superfluous.  That  a  condition  of  things  once  existing  is  pre- 
sumed to  continue  is  a  familiar  rule  of  evidence,  constantly  ap- 
plied in  all  our  courts.^  And  that  one  remedy  for  a  wrong  does 
not  exclude  another  ^  —  especially  that  the  right  of  a  neglected 
wife  to  get  trusted  on  her  husband's  account,  provided  she  can 
find  any  one  willing  so  to  trust  her  and  collect  his  bill  by  a  law- 
suit, has  no  relation  to  the  remedy  of  divorce  —  are  doctrines 
constantly  maintained  and  acted  on  everywhere.  As  to  the  other 
question,  the  statute  employs  neither  the  term  "  property  "  nor 
*^  ability  to  earn  money  ; "  and  that  either  must  be  added  to  the 
other  is  a  mere  deduction  from  the  reason  of  the  thing  and  from  the 
statutory  word  *'  willingly."  Surely  it  can  make  no  difiPerence 
whether  the  husband's  willingne%B  is  to  earn  money  for  his  wife's 
suppoi-t,  or  to  allow  her  the  use  of  it  when  earned.  And  we  shall 
see  that  alimony,  though  understood  to  be  a  share  of  the  hus- 
band's estate,  is  based  as  well  on  his  earnings  and  capacity  to 
earn,  as  on  his  actual  property ;  and  that  it  may  be  decreed  when 
he  has  no  property  beyond  what  lies  in  his  hands  and  brain.* 
That  this  is  the  true  view,  and  that  it  should  control  the  inter- 
pretation of  the  statutes  now  under  consideration,  are  proposi- 
tions which  result  from  the  plainest  principles  of  justice.  Man 
was  not  sent  into  the  world  to  be  idle,  but  to  work.  A  lazy  man, 
whether  he  has  property  or  not,  is  a  curse  to  the  country  and  the 
world.  A  woman  uniting  her  fortunes  with  a  man  in  marriage 
does  not  give  herself  solely  to  his  property,  but  to  his  soul  and  to 
his  body  as  well.  And  to  construe  any  statute  which  can  fairly 
be  made  to  recognize  this  principle  as  repugnant  to  it,  is,  it  is 
submitted,  to  violate  all  just  rule.* 

§  821.  "WUiB's  BarningB.  —  The  California  doctrine,  that  the 
wife's  earnings  are  to  be  considered  in  connection  with  the  hus- 
band's, is  plainly  just.  Yet  the  further  view  of  this  court,  that 
the  statute  is  not  to  be  construed  as  applying  while  she  succeeds 

1  Cram  p.  Cram,  6  N.  H.  87.  *  Vol  II.  §  440. 

3  And  see  ante,  §  808  a,  809.  *  And  see  ante,  §  814, 817. 

•  Ante,  §  793. 
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in  getting  her  living  from  her  own  fingers  alone,  and  he  refuses 
to  help,  seems  equally  unjust.  A  worthy  woman  will  not  starve, 
beg,  or  go  to  the  poor-house,  when  by  any  exertions  of  her  own 
she  can  avoid  it.  But  the  construction  of  the  court  would  make 
the  divorce  available  only  to  idlers  and  paupers. 

Getting  trasted  —  on  the  husband*s  account  is,  as  just  said^  no 
proper  substitute  for  a  divorce.  And,  to  hold  it  such,  and  refuse 
divorce  where  this  power  exists,  is  a  wide  departure  from  well- 
known  principles  pervading  our  entire  jurisprudence.^ 

§  822.    Uniting  with  Shakers  :  — 

Statute  and  Interpretation.  —  We  have  already  seen  the  form  of 
the  statute  on  this  subject,  and  how  it  is  interpreted.'  Shakers 
are  not  mentioned  by  name ;  but  their  tenets  are  held  to  bring 
them  within  the  statutory  words,  "  religious  sect  or  society  that 
believes,  or  professes  to  believe,  the  relation  between  husband 
and  wife  void  or  unlawful."  * 

'Withdrawing.  —  Where  a  husband  and  his  wife  had  united 
with  the  Shakers,  then  he  withdrew  from  them  but  she  refused, 
he  was  adjudged  entitled  to  the  divorce  at  the  end  of  the  statu- 
tory period.  Said  Bellows,  J. :  "  The  fact  that  both  had  once 
assented  to  become  members  of  such  society  makes  it  none  the 
less  the  policy  of  the  law  that  they  should  resume  their  marital 
relations ;  and,  if  one  ceases  to  be  a  member,  and  desires  to  have 
those  relations  restored,  we  see  no  reason  why  a  refusal  to  return 
to  them  should  not  have  the  same  effect  as  if  the  applicant  had 
never  joined  such  society."  * 

§  823.    Conviction  for  Crime:  — 

Statutory  Terms. — In  some  of  the  States,  it  is  ground  of  divorce 
for  a  married  party  to  be  convicted  of  crime,  and  sentenced  to 
imprisonment  for  a  specified  number  of  years.^  The  terms  of  the 
statutes  are  not  uniform.  In  Massachusetts  they  are  :  ^^  When 
either  party  is  sentenced  to  confinement  to  hard  labor  in  the  State 
prison,  or  in  any  jail  or  house  of  correction,  for  the  term  of  life, 
or  for  five  years  or  more ;  and  no  pardon  granted  after  a  divorce 

>  And  Bee  Ahrenfeldt  w.  Ahrenfeldt,  1         •  Dyer  o.  Dyer,  6  N.  H.  271. 
Ho£Fman,   47.  decided    under  a  Bimilar         «  Fitts  v,  Fitts,  46  N.  H.  184,  ISSb 

New  York  statute ;  Johnson  v.  Johnson,  And  see  ante,  §  806. 
4  Wis.  135,  under  a  similar  Wisconsin         *  Johnson  v.  Jbhnson,  Walk.  Mich, 

statute;    Hooper  v.   Hooper.  19  Misso.  SCO ;  Utsler  v.  Utsler,  Wright,  Ohio,  687 ; 

866,  under  a  similar  Missouri  statute.  Page  on  Dir.  178. 

a  Ante,  §  780. 
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for  that  cause  to  the  party  so  sentenced  shall  restore  such  party 
to  his  or  her  conjugal  rights."  ^ 

CoDTiction  in  Another  State  —  United  States  Coart.  —  A  statute 
in  general  terms,  like  the  above,  would  seem,  on  the  ordinary 
principles  of  interpretation,  to  be  applicable  only  to  a  conviction 
in  the  courts  of  the  State  enacting  it,  not  extending  to  one  in  a 
foreign  jurisdiction.*  Such  was  the  construction  in  Tennessee, 
but  the  court  derived  it  from  the  particular  words  of  the  statute  ; 
and  the  learned  judge,  who  delivered  the  opinion,  appeared  to 
regard  it  as  contrary  to  general  principle.*  In  New  Hampshire, 
under  the  words  "  conviction  of  crime  and  actual  imprisonment 
in  the  State  prison,"  a  conviction  in  the  district  court  of  the 
United  States  for  the  district  of  Massachusetts,  followed  by  im- 
prisonment in  the  Massachusetts  State  prison,  was  held  not  to 
authorize  divorce.*  This  question  is  in  Delaware  settled  by 
express  words  of  the  enactment ;  namely,  "  conviction  either  in  or 
out  of  this  State."* 

Disorepancy  in  Name. — If  the  name  is  not  identical  in  the  record 
of  conviction  and  in  the  libel  for  divorce,  —  as,  if  in  the  one  it  is 
Nathcm  and  in  the  other  Nathaniel^  —  parol  evidence  is  admis- 
sible to  show  that  both  names  denote  the  same  individual,  or 
that  the  names  are  understood  to  be  the  same  in  the  neighborhood 
where  the  defendant  resides.^ 

Nature  of  Conviction.  —  The  conviction  in  Iowa  must  be  final; 
either  confirmed  on  appeal,  or  no  appeal  lying  therefrom.^  If,  in 
New  Hampshire,  there  is  a  conviction  with  actual  imprisonment, 
the  cause  of  divorce  is  not  suspended  by  a  bill  of  exceptions,  on 
which  the  conviction  is  liable  to  be  reversed.^ 

§  824.   Absent  and  not  heard  of:  — 

Statutes  and  their  Effect.  —  There  are  not  many  statutes  of  the 
sort  here  to  be  considered.  It  was  made  ground  of  divorce  in 
New  Hampshire  for  a  married  party  to  be  absent  three  years 
together  without  being  "  heard  ofS^  And  proof  of  such  absence 
without  being  '' heard /rom"  was  held  not  to  sustain  an  allega- 
tion of  this  offence  ;  since,  according  to  the  understanding  of 
most  witnesses,  the  latter  expression  implies  some  verbal  or  writ- 

1  Mass.  Gen.  Stats,  c.  107,  §  6;  Hand7  «  Martin  v.  Martin,  47  N.  H.  62. 

r.  Handy,  124  Mass.  394.  *  Stat,  of  1860,  c.  038. 

a  Vol.  II.  §  701 ;  Bishop  Stat.  Crimes,  •  Utsler  v.  Utsler,  supra. 

§  141.  "^  Vinsant  v.  Vinsant,  40  Iowa,  689L 

>  Klutts  V,  Klutts,  6  Sneed,  42a  "  Cone  v.  Cone,  68  N  H.  162.     . 
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ten  commuDicatioD  from  the  absent  person,  while  the  former  does 
not,  but  he  may  have  been  heard  "of"  in  some  other  way.  And 
there  should  be  evidence  from  the  friends  of  the  absent  party,  or 
some  reason  shown  for  its  non-production.^  In  Connecticut,  an 
absence  of  seven  years  not  heard  of  was  made  ground  of  divorce.* 
This,  it  was  said,  "  implies  no  injury,  but  is  evidence  of  the  death 
of  the  absent  party."  *  And  Judge  Reeve  observes :  "  It  has 
been  holden,  that  it  was  not  necessary  that  a  divorce  should  be 
had  to  entitle  the  party  to  marry  again,  the  law  proceeding  upon 
the  ground  that  the  person  so  not  heard  of  for  seven  years  is 
dead."  ^  But  this  statement  is  inaccurate ;  proceeding  from  an 
inconsiderate  mixing  of  the  law  of  divorce  with  the  presumption 
of  death  in  the  law  of  evidence.     The  — 

PreBamptlon  of  Death  —  has  already  been  suJBSciently  considered 
in  these  pages.^ 

§  824  a.    Q'ro9S  Misbehavior  and  Wickedness :  — 

Statute.  —  A  Rhode  ledand  statute  authorized  divorce  for 
"gross  misbehavior  and  wickedness,  repugnant  to  and  incon- 
sistent with  the  marriage  contract."     And  — 

Not  adequate.  —  It  was  held  not  to  be  sufficient  within  this  stat- 
ute for  the  husband  and  a  woman  other  than  his  wife  to  become 
daily  companions,  and  avow  each  for  the  other  entire  a£Fection,  if 
they  proceed  to  nothing  further  criminal.^ 

§  826.   Desertion  and  Living  in  Adultery :  — 

Statutes  and  Doctrine  in  Part  —  The  statutes  and  doctrine  in 
part,  relating  to  this  subject,  have  already  been  stated.^  There 
must  be  — 

Desertion.  —  If,  for  example,  a  husband  tells  his  wife  he  will 
not  thereafter  recognize  her  as  wife,  and  for  this  she  leaves  him, 
and  then  lives  in  adultery,  her  conduct  does  not  give  him  ground 
for  divorce ;  because,  in  law,  she  does  not  desert  him.®  There 
must  also  be  a  — 

Uving  in  Adultery.  —  What  this  means  we  saw  in  a  previous 


1  FellowB  ».  Fellows,  8  N.  H.  160. 

2  Trubee  v,  Trubee,  41  Conn.  36,  39. 
*  Benton  v.  Benton,  1  Day,  111. 

«  Reeve  Dom.  Rel  206. 

»  Ante,  §  462-466,  683 ;  Strode  w. 
Strode,  8  Bush,  227 ;  Kinzey  v.  Einzey, 
7  Daly,  460;  Oram  v,  Oram,  8  Redf. 
800. 

^  Stevens  v.  Stevens,  8  R.  L  657. 
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T  Ante,  §  707.  As  to  Alabama,  sec 
Morris  V,  Morris,  20  Ala.  168;  Holstoa 
V.  Holston,  23  Ala.  777.  As  to  Delaware, 
•ee  Rawlins  v.  Battel,  1  Houston,  224. 

S  Moss  V.  Moss,  2  Ire.  66 ;  Foy  v.  Foy, 
13  Ire.  90 ;  Morris  v.  Morris,  20  Ala.  168. 
As  to  which,  howerer,  see  Holstoa  v. 
Holston,  23  Ala.  777 ;  ante,  $  787. 


CHAP.  XLVI.] 


OTHER  SPECIFIO  CAUSES. 


§825  a 


chapter,^  and  the  author  has  further  explained  the  doctrine  in 
*' Statutory  Crimes."^    Furthermore, — 

Adultery  subsequent  to  Desertion  — -  (Gontinniiig).  —  The  living 

in  adultery  must  be  subsequent  to  the  desertion.'  This  comes 
not  alone  from  the  statutory  terms ;  but  it  would  seem  to  proceed 
equally  from  the  doctrine  of  condonation,  whereby  desertion,  like 
any  other  matrimonial  offence,  ceases  to  be  a  ground  of  divorce  after 
a  cohabitation  with  knowledge  of  its  existence.  Yet  the  inquiry 
might  arise,  whether  adultery,  still  later,  would  not  remove  this 
condonation.^  There  appears  to  be  no  valid  reason  of  principle  for 
requiring  the  adultery  to  be  continuing  when  the  divorce  suit  is 
instituted,  and  the  Louisiana  court  has  held  that  it  need  not  be.^ 
The  special  terms  of  the  North  Carolina  statute — ^^  is  living  in  adul<- 
tery  '*  —  may  indicate  a  different  construction ;  and  there  the  con- 
tinuance of  the  adultery  at  the  time  of  bringing  the  suit  seems  to 
be  deemed  essentiaL  ^^  For  the  law,"  said  Ru£Sn,  C.  J.,  '^  does  not 
mean  to  dissolve  the  bonds  of  matrimony,  and  exclude  one  of  the 
parties  from  marriage,  until  there  is  no  just  ground  to  hope  for  a 
reconciliation.  For  that  reason,  a  divorce  of  that  kind  is  denied 
when  the  parties  give  such  evidence  of  the  probability  of  a  recon- 
ciliation as  to  continue  to  live  together.  And  even  when  there 
is  a  separation,  if  the  offending  party  should  reform  foi'thwith, 
and  lead  a  pure  life  afterward,  the  law  does  not  look  upon  it  as 
hopeless,  and  reconciliation  may  in  time  follow  the  reformation."  ^ 

§  826  a.   Living  in  Separation :  — 

In  Massachusetts,  —  statutes  not  requiring  special  observation 
have  provided  for  the  transmuting  of  divorces  from  bed  and 
board,  and  divorces  niai  having  the  like  effect,  into  dissolutions 
of  the  marriage  bond,  when  the  parties  have  lived  apart  under 
them  three  or  five  years  J     And,  — 

In  ixrisoonsin,  —  the  mere  voluntary  living  separate  five  years  is 
made  a  ground  of  divorce.    No  distinct  agreement  for  so  living 


1  Ante  §  707. 

3  Bishop  Stat  Crimei,  §  605  et  seq. 
See  also  at  to  what  in  the  criminal  law  it 
is  to  '*liye  together  in  adultery/'  The 
State  V.  Glaze»  0  Ala.  283 ;  Cameron  v. 
The  State,  14  Ala.  546;  Collins  v.  The 
State,  14  Ala.  60S ;  Belcher  v.  The  State, 
8  Humph.  63.  As  disqualifying  the  wife 
to  inherit  the  husband's  estate,  Goodwin 
p.  Owen,  55  Ind.  243 


•  Hansley  o.  Hansley,  10  Ire.  606. 

«  Vol.  n.  §  53-66,  07-100 ;  Santo  Tec- 
doro  V.  Santo  Teodoro,  5  P.  D.  70,  83. 

»  Ante,  §  707. 

^  HaoBley  v.  Hansley,  supra,  p.  515. 

7  Fera  o.  Fera,  98  Mass.   155,  157 ; 
Whiting   V,  Whiting,    114    Mass.   404 
Bigelow  V.  Bigelow,  108  Mass.  88. 
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need  be  shown,  but  the  necessary  facts  may  be  presumed  from 
the  circumstances.^ 

§  825  b.   Public  Defamations  :  — 

In  Louisiana,  —  these,  when  of  the  required  magnitude  and  sort, 
uttered  by  one  of  the  married  parties  to  the  injury  of  the  other, 
are  ground  of  divorce  from  bed  and  board.  A  wife  does  not 
commit  this  offence  by  suing  her  husband  for  divorce  on  the  alle- 
gation of  his  adultery  and  failing  to  prove  it ;  for,  said  Buchanan, 
J.,  '•^  if  the  accusation  be  not  wanton  or  malicious,  although  un- 
founded in  point  of  fact,  it  cannot  with  propriety  be  said  that 
there  was  a  public  defamation."  ^  So  what  is  said  by  a  husband 
to  his  wife  in  the  hearing  of  no  third  person  is  inadequate,  what- 
ever its  effect  might  be  were  there  listeners.^ 

§  826.    Offering  Indignities  :  — 

Statutes  and  Doctrine  —  (Already  —  Farther  Bxpositiona). — This 
offence  is  a  species  of  cruelty ;  and,  under  the  title  Cruelty,  we 
saw,  in  the  main,  what  are  the  statutes  and  their  effect.^  Some 
judicial  discussions  have  arisen,  not  of  general  interest,  on  the 
distinctions,  in  meaning,  between  the  simple  term  "  indignities," 
indignities  to  the  "person,"  and  the  like,  in  the  statute.*  A 
husband*s  concealed  adultery,  committed  in  his  own  house  during 
the  wife's  absence,  has  been  adjudged  not  to  be  an  indignity  to 
her  ''person."  ®  An  unfounded  charge  of  adultery  may  be  or  not 
a  sufficient  indignity,  according  to  its  circumstances  and  the 
special  statutory  words.^  Under  the  words  "  offer  such  indigni- 
ties to  the  other  as  shall  render  his  or  her  condition  intolerable," 
it  was  adjudged  not  enough  for  a  husband  to  wi-ite  to  his  wife 
that  he  will  not  live  with  her  more ;  adding,  that  she  does  not 
suit  him,  he  vras  deceived  in  her,  her  conduct  towards  his  rela- 
tives has  been  improper ;  and  to  post  a  notice  to  all  persons  not 
to  trust  her  on  his  account.  It  was  deemed  that  the  adequacy  of 
the  indignities  would  depend  much  on  the  special  circumstances, 
and,  in  the  language  of  the  learned  judge, ''  the  habits  and  feel- 

1  RiiUips  V.  Phillips,  22  Wis.  266.  ham  v.  Cheatham,  10  Miaso.  296;  Coble 

^  Homes  v.  Carrier,  16  La.  An.  94.  v.  Coble,  2  Jones  £q.  992;  Erwin  p.  Er- 

*  Bienvenu  v.  Her  Husband,  14  La.  An.  win,  4  Jones  Eq.  82 ;  Tajlor  v.  Taylor, 
886.  76  N.  C.  483. 

«  Ante,  §  718,  722,  note,  746 ;  Doan  v.         «  Miller  v.  Miller,  78  N.  C.  102. 
Boan,  3  Pa.  Law  Jour.  Rep.  7 ;  Gordon         7  Lewis  v.  Lewis,  Cheatham  p.  Cheai- 

V.  Gordon,  12  Wright,  Pa.  226 ;  Taylor  v.  ham,  and  Coble  v.  Coble,  tupra ;  ante^ 

Taylor,  76  N.  C.  433.  $  726. 

*  Lewis  V,  Lewis,  6  Misso.  278;  Cheat* 
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ings ''  of  ihe  particular  indiyiduals.  *^  It  is  impossible,"  continued 
Gamble,  J.,  ^'to  specify  particular  acts  as  the  indignities  for 
which  divorces  may,  in  all  cases,  be  granted ;  for  it  is  not  pos- 
sible to  state  the  effect  of  such  acts  in  rendering  the  condition  of 
all  persons  injured  intolerable.  •  .  •  In  the  present  case,  the  con- 
duct of  the  husband,  in  writing  the  letter  to  his  wife,  appears  to 
be  a  wanton  act  of  cruelty,  but  it  was  confined  to  her,  and  not 
published  to  the  world ;  •  •  .  it  was  but  the  expression  of  his 
determination  to  abandon  her  without  giving  any  decent  pretext 
for  the  act."  ^  The  indignities  need  not  be  of  a  sort  and  degree 
to  endanger  life.« 

^  Hooper  o.  Hooper,  19  Mis80.  85&  And  see  further,  Gordon  o.  Gordon,  12 

See  also  Bowers  v.  Bowers,  19  Misso.  851 ;  Wright,  Pa.  226 ;    8owers's  Appeal,  8 

Bose  V,  Rose,  4  £ng.  607,  616 ;  SheU  v.  Norris,  Pa.  178 ;  Miles  o.  Miles,  26  Smith, 

Shell,  2  Sneed,  716.  Pa.  867 ;  Dwjer  v.  Dwjer,  2  Misso.  Ap. 

s  May  V.  May,  12   Smith,  Pa.  206.  17. 
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CHAPTER  XLVII. 

DIVOBOB  IN  PABT  OB  WHOUjT  AT  THE  DISOBBTIOK  OF  THB 

OOUBT. 

§  827.  Defect  in  Leglalation.  —  Not  only  do  opinions  differ  as  to 
what  should  be  ground  of  divorce  ;  ^  but,  where  they  agree,  no 
method  seems  hitherto  to  have  occorred  to  our  legislators  whereby 
to  express  what  they  allow,  without  leaving,  unprovided  for, 
more  or  less  cases  within  the  same  reasons  and  motives.  Hence, 
not  as  really  supplying  this  defect,  but  as  a  sort  of  substitute 
therefor,  — 

Disoretion  of  Coort — (Fomis  of  Legislation).  —  In  some  of  our 
States,  the  statutes,  after  enumerating  particular  causes  of  di- 
vorce, add,  in  a  separate  clause,  that  the  court  may  also  grant  it 
in  all  other  cases  appearing  to  be  just,  beneficial  to  the  public, 
and  so  on ;  the  words  differing  in  different  States.  The  legisla- 
tion of  Maine  illustrates  the  changing  forms.  The  early  Revised 
Statutes  permitted  divorce  for  various  specified  offences  ;  by  a 
subsequent  act,  the  general  clause  was  added ;  and,  in  1850,  all 
specific  causes  were  abolished,  in  place  whereof  it  was  provided 
that,  ^^  in  the  trial  of  all  libels  for  divorce,  pending,  or  hereafter 
to  be  commenced,  the  libellant  •  .  .  may  allege  and  prove  any 
facts  tending  to  show  that  the  divorce  would  be  reasonable  and 
proper,  conducive  to  domestic  harmony,  for  the  good  of  the  par- 
ties, and  consistent  with  the  peace  and  morality  of  society."' 
The  Revised  Statutes  of  1857  particularized  no  causes  for  dissolv- 
ing the  marriage,  but  declared,  that  ^^  a  divorce  from  the  bonds 
of  matrimony  may  be  decreed  by  any  justice  of  the  Supreme  Ju- 
dicial Court,  .  .  .  when,  in  the  exercise  of  a  sound  discretion,  he 
deems  it  reasonable  and  proper,  conducive  to  domestic  harmony, 
and  consistent  with  the  peace  and  morality  of  society."  '    The 

^  Ante,  S  21  et  seq.  o.  Bicker,  29  Maine,  281 ;  Small  v.  Small, 

s  Maine  Stat  1860,  c.  171,  §  2.    And  81  Maine,  498;   Motlej  v.  Motlej,  81 

■ee  Stat  1840,  c.  116,  and  Stat.  1847,  c.  Maine,  480. 

18;  Anonymous,  27  Maine,  608;  Bicker         •  Maine  B.  8.  of  1867,  o.  00,  {  ^ 
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Revised  Statutes  of  1871  are  in  like  terms;  but  thej^  also  ex- 
pressly authorize  a  dissolution  of  the  marriage  for  desertion,  and 
a  divorce  from  bed  and  board  for  some  enumerated  offences.^ 
Differing  from  these  provisions  is  one  in  Illinois,  that  the  couit 
may  "  hear  and  determine  all  causes  for  a  divorce  not  provided 
for  by  any  law  of  this  State.'**  More  definite  is  the  Connecticut 
clause  :  "  Any  such  misconduct  as  permanently  destroys  the  hap- 
piness of  the  petitioner,  and  defeats  the  purposes  of  the  marriage 
relation."  ^ 

§  828.  Reasons  for  this  Legislation.  —  In  addition  to  the  reason 
already  assigned,  probably  a  further  motive  prompting  to  this 
sort  of  legislation  is,  that  it  may  presumaUy  supersede  in  many 
instances  applications  to  the  legislature.     Yet,  — 

Embarrassing  to  Courts.  —  If  it  tends  to  disincumber  the  legis- 
lative department  of  the  government,  it  does  not  the  judicial. 
As  well  said  by  Kent,  the  "  vast  power  and  discretion  "  given  by 
these  statutes  to  the  judges  must  prove  "  exceedingly  embar- 
rassing and  painful  in  the  exercise."* 

§  829.  Proposed  Legislative  Substitnte.  —  It  is  believed  that  the 
useful  purposes  of  this  sort  of  legislation  may  be  better  subserved 
in  another  way.  Let  the  statutes  Enumerate  such  specific  causes 
of  divorce  as  are  deemed  to  be  universally  expedient.  Then  let 
a  provision  be  added  to  the  following  effect :  "  Whereas  unfore- 
seen cases  may  arise,  substantially  within  the  spirit  of  the  fore- 
going provisions,  yet  not  within  their  terms,  it  is  enacted,  that, 
whenever  the  judge  who  hears  an  application  for  divorce  deems 
the  case  to  be  within  the  reason  of  the  law,  within  the  general 
mischief  which  it  is  intended  to  remedy,  or  within  what  pre- 
sumably would  have  been  provided  against  by  the  legislature 
establishing  the  foregoing  causes  had  it  foreseen  the  specific 
case,  and  found  language  to  meet  it  without  including  cases  not 
within  the  same  reason,  he  shall  grant  the  divorce."  As  to 
this,  — 

How  operate  —  Interpretations.  —  Perhaps  the  general  clause 
under  consideration  in  this  chapter  ought  to  be  interpreted  to  have 
the  same  meaning  as  the  one  now  proposed.  Yet  it  is  believed  not 
to  have  been  generally,  in  all  respects,  so  interpreted.  The  pro- 
posed clause  puts  the  question  where  it  should  stand  for  judicial 

»  Maine  R.  S.  of  1871,  c.  60.  •  Trubee  v.  Trubee,  41  Conn.  86,  89. 

«  Lloyd  V.  Lloyd,  66  111.  87.  *  2  Kent  Com.  105,  note. 
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action  in  distinction  from  legislative.  It  gives  full  latitude  to  the 
courts  to  inquire  after  the  presumed  legislative  will,  but  it  does 
not  compel  them  to  have  a  will  other  than  judicial  of  their  own. 
And  it  is  a  less  strong  temptation  than  the  present  forms  to  liti- 
gants to  seek  out,  and  follow  up,  judges  whose  presumed  leanings 
are  stronger  to  personal  kindness  than  to  the  law,  in  pursuit  of 
divorces  to  which  in  real  justice  they  are  not  entitled. 

§  830.  How  General  Clause  interpreted.  —  We  have  no  reported 
interpretations  of  this  general  clause,  where  it  stands  entirely 
alone,  as  lately  it  did  in  Maine,  without  any  expression  of  the 
legislative  will  concerning  specific  causes.  But  where  it  is  con- 
nected with  specific  causes,^  it  is  illuminated  somewhat  by  judi- 
cial determinations.     One  plain  proposition  is,  that  — 

Discretion  judicial.  —  This  is  not  an  arbitrary  discretion,  such  as 
guides  legislative  bodies  in  enacting  laws ;  but  a  judicial  dis- 
cretion, appropriate  to  a  judicial  tribunal.^  It  is  not,  as  was 
explained  in  another  connection,  the  power  of  the  particular 
judge  to  do  what  he  likes ;  but  it  is  his  individual  liberty,  the 
liberty  of  the  collective  judges,  and  an  adherence  to  legal  prin- 
ciples, so  blended  as  to  constitute  an  established  course  of  jus- 
tice.^ "The  statute,"  observed  the  Indiana  court,  "requires  a 
cause  for  divorce,  on  which  the  discretion  of  the  court  is  to  be 
exercised  ; ''  *  and  then  must  follow  "  the  conclusion  of  the  judg- 
ment that  the  cause  is  reasonable,  and  such  a  one  as  forfeits  the 
marriage  contract  on  the  part  of  the  wrongdoer."  This  power, 
"  like  all  other  discretionary  power  in  courts,  must  be  exercised 
in  a  sound  and  legal  manner ;  it  must  not  be  governed  by  caprice 
or  prejudice,  or  wild  and  visionary  notions  with  regard  to  the 
marriage  institution,  but  should  be  so  directed  as  to  conduce 
to  domestic  harmony,  and  the  peace  and  morality  of  society." 
Therefore,  — 

1  Ante,  §  827.  a  science  or  understanding  to  discern  be- 
5  Scroggins  v.  Scroggins,  3  Dev.  535 ;  tween  falsity  and  truth,  between  wrong 
Harden  v.  Barden,  3  Dev.  548 ;  Ritter  v.  and  right,  between  shadows  and  sub- 
Hitter,  5  Blackf.  81.  "  In  aU  cases  where  stance,  between  equity  and  colorable 
by  law,  whether  statute  or  common  law,  glosses  and  pretences,  and  not  to  do  ao- 
a  subject  is  referred  to  the  discretion  cording  to  their  wills  and  private  affeo- 
of  the  court,  that  must  be  regarded  tions."  Rooke's  Case,  6  Co.  99  6, 100  a. 
as  a  sound  discretion,  to  be  exercised  ac-  And  see  Keighley's  Case,  10  Co.  139  a, 
cording  to  the  circumstances  of  each  par-  140  a ;  ante,  §  307  a  ;  Vol.  11.  §  82. 
ticular  case."  Daniel,  J.,  in  Common-  •  1  Bishop  Mar.  Women,  §  676. 
wealth  V.  Wyatt,  6  Rand.  694,701.  "  Dis-  *  And  see,  as  to  this,  Curry  v.  Oarrf, 
cretion,"  it  U  said  in  Coke's  Report*,  "is  1  WUs.  Ind.  236. 
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Conatitational  —  Appeal  —  The  enactment  was  held  not  to  be 
unconstitutional  as  vesting  in  the  courts  legislative  authority. 
And  a  supposed  improper  exercise  of  the  discretion,  by  the  court 
below,  was  held  to  be  legal  matter  for  appeal.^ 

§  831.  Further  of  Discretion.  —  "I  cannot  suppose,"  observed 
Ruffin,  J.,  in  the  North  Carolina  court,  "  that  the  discretion  con- 
ferred is  a  mere  personal  one,  whether  wild  or  sober ;  but  must, 
from  the  nature  of  things,  be  confined  to  the  cases  for  which  pro- 
vision was  before  made  by  law,  or  to  thoBe  of  a  like  hind  ;  *'  for 
the  provision  implies,  that  there  are  proper  causes  besides  the 
ones  specified.^  "We  cannot,"  he  continues,  "intend  that  the 
meaning  was,  that  the  court  should  grant  divorces  where,  under 
like  circumstances,  the  legislature  had  or  might  be  expected  to 
grant  them  by  statute ;  for  the  contrary  is  implied  by  command- 
ing the  action  of  courts,  —  usually  regulated  by  fixed  rules.  The 
court  is,  then,  obliged  to  adopt  the  middle  course,  and  prescribe 
to  itself  such  principles  as  we  think  sound  lawgivers,  who  allow 
of  divorces  at  all,  would  send  as  rescripts  to  a  judiciary."  ^  So 
that  — 

§  832.  Oovemed  by  RoleB.  —  Even  if  the  court  is  to  follow  the 
rules  which  it  presumes  the  legislature  would,  still  they  are  rules, 
and  the  personal  opinions  of  the  incumbents  of  the  bench  are  not 
the  guides.     But,  — 

§  833.  In  Principle,  —  analogies  to  the  specific  causes  provided 
by  legislation  would  seem  to  furnish,  in  general,  the  better 
guide.*  Yet  this  question  will  depend,  in  a  degree,  upon  a  gen- 
eral view  of  the  divorce  legislation  of  the  State,  and  the  special 
terms  of  the  statute. 

§  834.  Discretion  harmonizing  "with  Specific  Provisions.  —  Plainly, 
in  reason,  the  court  would  not  be  authorized  to  exercise  its  dis- 
cretion in  a  way  conflicting  with  the  specific  provisions  of  the 
statute.  So,  for  example,  it  was  held  in  Maine.  The  former 
Revised  Statutes  made  certain  enumerated  ofi'ences  grounds  of 
divorce ;  then  the  discretionary  clause  was  added  ;  but  the  court 
declined,  under  the  latter,  to  grant  divorce  for  desertion  a  less 

1  Ritter  r.  Ritter,  Bupra,  opinion  by         *  Ante,  §  829. 
Dewey,  J.    Still,  on  appeal,  a  very  clear         «  ScrogginB  ».  Scroggins,  8  Dev.  686^ 

case  must  be  made  out  to  justify  a  rever-  640,  543. 
eal  of  the  discretion  of  the  lower  judge.         ^  Ante,  §  829. 
Ruby  V.  Ruby,  29  Ind.  174.    See  Vol.  II. 
§227. 
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number  of  years,'  or  cruelty  less  severe,*  than  was  required  under 
the  particularization  of  the  Revised  Statutes.  The  like  rule  was 
followed  in  Illinois,  where  the  general  clause,  somewhat  different 
in  its  words,  is  a  part  of  the  same  statute  which  enumerates  the 
specific  causes.^  While,  in  Connecticut,  the  statute  authorized 
divorce  for  some  offences  specified,  among  which  was  drunken- 
ness, and  for  any  misconduct  of  the  respondent  which  would  per- 
manently destroy  the  happiness  of  the  petitioner  and  defeat  the 
purposes  of  the  marriage,  the  habitual  and  immoderate  use  of 
opium  was  held  to  be  such  misconduct.*  Intoxication  from 
opium,  we  have  seen,  is  not  in  law  drunkenness.^    But,  — 

§  835.  Incomplete  Offences  combined  —  (General  Views).  —  In  a 
Maine  case,^  Shepley,  C.  J.,  pronouncing  judgment  of  divorce 
under  this  general  clause,  said :  "  There  may  be  cases  for  which 
the  former  laws  did  not  provide  ;  such,  for  instance,  as  the  co- 
existence of  several  of  the  prescribed  causes,  though  neither  of 
them  has  continued  so  long  as  to  be  of  itself  a  sufficient  ground 
of  divorce.  Such  cases  come  within  the  discretionary  power 
conferred  by  the  act  of  1849.  For  them  the  Revised  Statutes 
furnish  no  guide,  and  have  indicated  no  standard.  In  this  case 
of  Motley's  [the  one  before  the  court],  there  is  a  combination  of 
wrongs ;  there  is  habitual  drunkenness  ;  there  is  extreme  cruelty 
towards  the  libellant,  so  that  her  personal  safety  is  endangered; 
and  there  is  desertion."  (But  by  the  Revised  Statutes,  the  second 
of  these  causes  was  ground  only  for  divorce  from  bed  and  board ; 
and,  in  the  facts  before  the  court,  the  first  and  third  had  not  suf- 
ficiently matured  by  time.)  "  For  either  of  these  wrongs,  the 
law  makes  an  appropriate  provision,  but  it  is  silent  as  to  a  com- 
bination of  them.     That  combination  brings  the  case  within  the 


^  Anonymous,  27  Maine,  663 ;  Kicker 
V.  Kicker,  29  Maine,  281 ;  Small  v.  Small, 
31  Maine,  493;  Motley  v.  Motley.  31 
Maine,  490.  In  the  last-cited  case,  Shep- 
ley, C.  J.,  said :  "  Suppose  the  case  of  a 
party  who  liad  been  for  three  years  a 
common  drunkard.  In  such  a  case,  the 
law  gives  a  rii/kt  to  a  divorce.  That  law 
is  an  exposition  of  the  discretion  of  the 
legislature  upon  the  subject.  Could  this 
court  set  up  its  discretion  above  that  of 
the  legislature,  and  decide  that  it  would 
require  proof  of  four  years'  habitual 
drunkenness  i    Or  that  it  would  be  satis- 
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fled  with  proof  of  two  years'  1  We  think 
the  discretion  of  the  legislature  a  safe 
standard  as  to  every  cause  of  divorce  for 
which  they  have  made  provision."  For 
the  present  law  of  Maine,  see  ante,  §  827. 

2  Elwell  V.  Elwell,  32  Maine,  337. 

«  Birkby  v.  Birkby,  16  III.  120.  And 
see  Hamaker  i;.  Hamakcr,  18  111.  137. 

•  Barber  i^.  Barber,  14  Law  Reporter, 
376. 

•  Ante,  §  813. 

•  Before  the  act  of  1860,  c.  171,  ante, 
§827. 


CHAP.  XLVII.]  DISCBETION  OF  COUBT.  §  886 

statute  of  1849.  We  are,  therefore,  now  called  upon  to  exercise  a 
sound  discretion.  Considering  that  there  is  a  family  of  children, 
is  this  a  case  in  which  a  divorce  would  be  conducive  to  domestic 
harmony,  and  consistent  with  the  peace  and  the  morality  of  soci- 
ety? We  think  it  is;  and  accordingly  there  must  be  a  decree  of 
divorce."  * 

§  836.  Separation  and  Repentance.  —  After  a  woman  who  had 
obtained  a  divorce  from  a  former  husband  married,  her  second 
husband,  and  perhaps  she  also,  became  satisfied  from  consulting 
the  Scriptures  that  their  marriage  was  forbidden  by  the  divine 
law,  and  they  separated  under  articles.  Soon  after  this,  on  new 
light  appearing,  he  entreated  her  to  return  to  cohabitation.  She 
refused,  and  brought  her  suit  for  divorce,  on  the  ground  of  this 
shifting  conduct  of  his.     But  the  court  denied  her  prayer.^ 

1  Motley  V.  Motley,  81  Maine,  400.         *  Baby  v.  Ruby,  20  Ind.  174. 
See,  however,  on  thiB  question,  Birkby  v. 
Birkby,  16  lU.  120. 

645 


INDEX  TO   THE  CASES  CITED 


IN    BOTH    VOLUMES. 


KoTB.  —Where the  plalntUF  Is  the  king  or  qneen  (Bex  or  Beg.)i  tihe  State,  Ckmunonweftltb, 
People,  United  States,  or  the  like,  the  defendant'e  name  Is  pat  flnt  The  plaintiir's  is  flret  In 
the  other 


SionoH 
A.  V,  A.  (Law  Bep.  8  P.  &  M.  230) 

i.  771:  ii.  266  a 
A.  V.  B.  (Law  Rep.  1  P.  &  M.  669) 

i.  112  839 

V,  B.  (1  Spinks,  12)    i.  836-  ii.  688  a 

Abbey,  Stat«  v.  (29  Vt.  60)  i.  424,  496 
Abbot  V.  Bayley  (6  Pick.  89)  i.  601 

Abbott  V.  Abbott  (67  Maine.  304)    ii.  724 

r.  Abbott  (4  Swab.  &  T.  264)  ii.  271  a 

V.  Mackinley  (2  Miles,  220)       i.  668 

Abell  V.  Douglass  (4  Denio,  806)  i.  412 
Aberoathv  v,  Abernathy  (8  Fla.  243) 

i.  682 ;  ii.  287 
Abey  v.  Abey  (82  Iowa,  676)  u.  467 
Abington  v.  Boston  (4 Mass.  312)  ii.  118a 
V,  North  Bridgewater  (23  Pick. 

170)  i.640;  ii.  118,119 

Ableman  v.  Booth  (21  How.  U.  S. 

606)  ii.  167 

Abranis  v.  Howard  (28  Cal.  888)  I  624 
Abston  V.  Abston  (16  La.  An.  187)  i.  302 
Achey  v.  Stephens  (8  Ind.  411)  il  668 
Ackerman,  In  re  (2  Redf.  621)  i.  462 

Ackerson  v,  Erie  Railway  (2  Vroom, 

809)  ii.  182 

Acre  V.  Ross  (3  Stew.  288)  ii.  744 

Adams  v.  Adams  (2  C.  £.  Green, 

824)  ii.  94,  618 

V.  Adams  (1  Duv.  167)      ii.  682,  634 

V.  Adams  (86  Ga.  286)  i.  648 

— ^  V.  Adams  (Law  Rep.  1  P.  &  M. 

883)  ii.  88,  394 

V,  Adams  (100  Mass.  866)       i.  764  ; 

ii.  362,  366 

V.  Adams  (26  Minn.  72)  ii.  286, 237  a. 

486 

V.  Adams  (67  Missis.  267)       i.  606  a 

v.  Adams  (20  N.  H.  299)  ii.  608 

-^ —  V,  Adams  (61  N.  H.  888)       ii.  768  a, 
7686,  763  c.  768  rf,  760,  762 

V.  Adams  (16  Pick.  264)  ii.  606 

V.  Chaplin  (1  Hill  Ch.  266)  i.  99 

V.  Outright  (63  111.  861)  i.  846 


SsoTioir 
Adams  v.  Gay  (19  Vt.  868)     i.  428  a,  424 

w.  Hurst  (9  La.  243)      L  707 ;  ii,  887 

V.  Paige  (7  Pick.  642)  1.  189 

V.  Palmer  (61  Maine,  480)  1. 669,  684, 

692  a 

.  State  V,  (66  N.  C.  687)    i.  166, 163  a 

Adamson,  Rex  v,  (Savile,  66)  ii.  268 

Addicks,  Commonwealth  v.  (6  Blnn. 

620)  ii.  683 

.  Com'th  V.  (2  S.  &  R.  174)       ii.  688 

Addison  v,  Bowie  (2  Bland,  606)  ii.  628 
Ahern  t;.  Easterby  (42  Conn.  646)  i.  672 
Ahrenfeldt  v.  Ahrenfeldt  (Hoffman, 

47)  i  777,  788.  784,  821 ;  ii.  674 

V.  Ahrenfeldt  (Hoffman,  497)  ii.  629, 

630,  682,  634 
V,  Ahrenfeldt    (4    Sandf.    Ch. 

498)  ii.  466.  680,  662,  662  a 

Aikman  v.  Aikman  (8  Macq.  Ap. 

Cas.  864)  i.  786 

Aiman  v.  Stout  (6  Wright,  Pa.  114)  i.  128 
Ains  worth  v.  Ainsworth    (37    Ga. 

627)  ii.  880,  600 

Albee  v.  May  (2  Paine,  74)  i.  670 

V,  Wyman  (10  Gray,  222)        i.  686, 

646  a ;  ii.  479,  722 
Aldis  V.  Chapman  (1  Selw.  N.  P. 

11th  ed.  298)  i.  670 

Aldridge,  Ex  parte  (1  Swab.  &  T. 

88)  i.  788,  810 ;  ii.  88,  68 

V.  Montgomery  (9  Ind.  802)     ii.  808 

Aleson  v.  Aleson  (2  Lee,  676)  ii.  686,  694 
Alexander  v.  Alexander    (31  Ala. 

241)  i.  430 
V.  Alexander   (2  Swab.  &  T. 

96)  ii.  311,  618,  646 
V.Alexander   (2  Swab.  &  T. 

886)  i.  778 ;  ii.  821,  498 

V.  Miller  (4  Harris,  Pa.  216)     i.  662, 

666.666 

V.  Nelson  (42  Ala.  462)  L  106 

— —  V,  Torrence    (6  Jones,  N.    C. 

260)  L  418,  480 

647 


AND 


INDEX  TO  THE  CASES  OTTED. 


ANO 


Alexandre  f.  Alexandre  (Law  Rep. 

2  P.  &  M.  164)  ii.  44,  280 

Allan  V.  Young  (Ferg.  Consist  Law 

Rep.  37)  i.  201 

AUen  V,  Aldrich  (9  Fost.  N.  H.  68)  i.  668. 

670,  578,  611 

V,  Allen  (48  Conn.  419)  ii.  879 

V.  Allen  (Hemp.  68)  il  817,  846,  408 

V,  Allen  (59  How.  Pr.  27)         ii.  408 

V.  Allen  (80  Law  J.  v.  s.  Mat. 

2)  ii.  6 

w.  Allen  (100  Mass.  878)   ii.  499,  500 

u.  Allen  (81  Misso.  479)     i.  726.  784 

V.  Allen  (2  Swab.  &  T.  107)     ii.  412 

V.  Coster  (I  Beav.  202)  ii.  629 

0.  Hall  (2  NoU  &  McC.  114)      1.  494, 

538,541 

V,  Maclellan  (2  Jones,  Pa.  828)  ii.  758. 

768  d,  761,  762 

V.  Parish  (8  Ohio,  187)  i.  90 

V,  Shed  (10  Cush.  875)  i.  212 

v.  Tliomason  (11  Humph.  536)  i^.  118 

V.  Urquhart  (19  Texas,  480)    ii.  108 

V.  WaUon  (2  Hill,  S.  C.  819)    i.  411, 

415,  422,  424 
9.  Wood  (4  Mocnre  &  S.  610; 

1  Bing.  N.  C.  8)  i.  537 

Allis  V.  Billings  (6  Met.  415)      i.  186, 140 
Allison  V.  Allison  (10  Wright,  Pa. 

821)  ii.  256 

V.  People  (46  LI.  87)  ii.  278 

,  Rex  r.  (Russ.  &  Ry.  109)         i.  483 

Almond  v.  Almond  (4  Rand.  662) 

i.  71,  719,  791 :  ii  291, 855, 858,  862, 427 
Almy  V.  Wilcox  (110  Mass.  44SJ  i.  572 
Alna  17.  Plummer  (4  Greenl.  258)  i.  566 
Alsabrooks  v.  State  (52  Ala.  24)  ii.  625 
Alston  V.  Newcomer  (42  Missis.  186) 

ii.  124 
Altemus's  Case  (1  Ashm.  49)  ii.  725 

Alves  V.  Hodgson  (7  T.  R.  241)         i.  585 
Ambrose  v.  Kerrison  (4  Eng.  L.  & 

Eq.  861 ;  10  C.  B.  776)  i.  565 

American  Life  Ins.  &c.  Co.  v.  Rose- 

nagle  (27  Smith,  Pa.  507)      L  475,  580, 

586 
Ames  V,  Chew  (5  Met  820)     i.  582,  601 ; 

ii.  782 

V,  Norman  (4  Sneed,  683)        ii.  716 

Amory  v.  Amory  (6  Rob.  N.  Y.  514) 

i.  300,  587 ;  ii.  258 

V.  Amory  (26  Wis.  152)  i.  542 ;  ii.  767 

Amos  v.  Amos  (8  Green  Ch.  171)  ii.  802, 

398,  429,  457,  459.  461,  495 

Amsden  v.  Amsden  (Wright,  66)    ii.  472, 

678 
Anderson  v.  Anderson  (1  Edw.  Ch. 

880)  i.  688,  650 

—  V.  Anderson  (4  Greenl.  100)    ii.  287, 

689 

—  V.  Anderson  (9  Kan.  112]         ii.  723 
— —  V.  Anderson  (Law  Rep.  1  P.  & 

M.5i2)  ii.  282  a.  490 

—  V.  Anderson  (8  Ohio,  108)      ii.  760  a 

(}48 


Anderson  v.  Cranmer  (11  W.  Va. 
562)  ii.  563 

V.  May  (10  Heisk.  84)  i.  422 

0,  Miller  (4  Blackf.  417)         ii.  753  s 

Andrews  o.  Andrews  (69  III.  609)    it.  418, 

462,  464,  467,  496 

V,  Andrews  (15  Iowa,  423)      ii.  580, 

761 

V,  Andrews  (5  S.  &  R.  374)      U.  260 

V.  Page  (3  Heisk.  658)      i.  166,  279, 

284,657 

V.  Pond  (18  Pet  66)  i.  402 

V.  Russell  (7  Blackf.  474)  i.  101,  669 

Andras  v.  Randon  (34  Texas,  536)  L  638, 

^56 
Angelo  o.  Angelo  (81  Ql.  251)     i.  573 ; 

ii.  76,  89 
Angevine's  Case  (Tucker,  178.  245)  i.  489 
Angier  v.  Angier  (Gilb.  Ch.  162)    u.  352, 

353 

V.  Angier  (7  Philad.  305)  i.  789 

V.  Angier  (13  Smith,  Pa.  450)   i.  808 

Angle  p.  Angle  (12  Jur.  525)  ii.  18,  22.  28 

V,  Angle  (1  Rob.  Ec.  634)  u.  49, 108, 

104 
Anichini  v.  Anichini   (2  Curt.  Ec. 

210;  7  Eng.  Ec.  85)  i.  804 ;  ii.  6,  22,  98 
Anna  Green,  The  (1  Gallis.  274)  ii.  120 
Annice,  State  v.  (N.  Chip.  9)  i.  442 

Anonymous  (3  Abb.  N.  Cas.  161)  ii.  266a 

(15  Abb.    Pr.  k.   s.   307;    2 

Thomp.  &  C.  558)  ii.  810,  893 

(85  Ala.  226)        L  882 ;  ii.  226,  598, 

591a 

[56  Ala.  428)  ii.  6286,  534  a 

2  Atk.  210)  ii.  606 

9  C.  E.  Green,  19)  ii.  291 

[Deane  &  S.  296)  L 116 ;  ii.  264, 682, 

688,694 
;i  Des.  118)  ii.  856,  362 

2  Des.  198)  ii.  861,  363 

[4  Des.  94)    L  764;  ii.  868,  359,  531, 

683,652 
(1  Dy.  18,  pi.  61)  Ii.  690.761 

(22  Eng.  L.  &  Eq.  637)     i.  885; 

ii.  688a 

a  866,  501 

ii.  2^6 

i.687 

ti.  75 

1.472 


1  Hayw.  847) 
[5  How.  Pr.  306) 
8  Kay  &  J.  382) 
Loflft.  314) 
Lofift.  828) 
[27  Maine,  668)    i.  827,  884 ;  iL  314, 

329 


5  Mass.  197) 

6  Mass.  147) 
9  Mod.  48) 

4  Pick.  32) 
2  P.  Wms.  75) 
6  Rob.  N.  Y.  611) 
2  Salk.  666) 
[2  Show.  182) 
J2[ 


iL  178,  814 

ii.  88,  38.  89 

il.  788 

il27;  11664 

1.68 

U.642 

1.421 

1.664 

11.868 


[2  Show.  282 

[2  Sim.  V.  s.  64 ;  11  Eng.  L.  ft 
Eq.  281)  U.  629,  683,  640 


ASH 


INDEX  TO  THE  CASES  CITED. 


BAC 


Anonymous  (1  Stra.  815)  i.  83 

-^—  (Supreme   Judicial   Court  for 

Suffolk,  March  T.,  1860)  i.  388 ;  ii.  28  a 
(2  Thomp.  &  C.  668;  16  Abb. 

Pr.  V.  8. 171)  L  800 

12  Yes.  Sen.  480)  it  606 

( 1  Yeatea,  404)  ii.  284  c 

,  People  V.  (19  Wend.  16)       ii.  6286, 

629,646 
Anqnez  r.  Anquec  (Law  Rep.  1  P. 

&  M.  170)  i.  684.  771,  805  b 

Afisliutz  V.  AnBhutz  (1  C.  E.  Green, 

162)  ii.  366,  366 

Anstej  V,  Manners  (Gow,  10)   ii.  690,  694 
Anthony  v.  Anthony  (30  Law  J.n.b. 

Mat.  206)  ii.  260,  639 

V,  Anthony  (8  Stock.  70)  ii.  407 

V,  Anthony  (1  Swab.  &  T.  694)  i.  768 

V,  Smith  (4  Bosw.  608)  ii.  669 

Apperson  v.  Mutual  Benefit  Life  Ins. 

Co.  (9  Vroom.  888)  u.  364 

AppletoQ  V.  Warner  (51  Barb.  270) 

i.  299  ;  ii.  403 
Appleyard  v.  Appleyard  (Law  Rep. 

3  P.  &  M.  267)  ii.  812 

Arbery  v.  Asiie  (1  Hafc-  Ec.  214)     ii.  663 
Archer  o.  Haithcock  (6  Jones,  N.  C. 

421)  i.  442,  445 

Arden,  State  u,  (1  Bay,  487)  ii  690 

Argyle  v.  Tenants  (Mor.  Diet.  6184) 

ii.  717 
Arkley  v,  Arkley  (3  Phillim.  600 ; 

1  Kng.  Ec.  461 )  ii.  80,  623 

Armant  v.  Her  Husband  (4  La.  An. 

187)  i.  724 

Armington,  State  v.  (25  Minn.  29) 

i.  492,  644 ;  ii.  144,  746 
Armitage  v.  Armitage  ( Law  Rep.  8 

Eq.  343)  i.  897 

Armstrong   v.  Armstrong   (85   HI. 

109)  ii.  898,  427,  662 

V,  Armstrong  (27  Ind.  186)  ii.  68, 318 

— —  V,  Armstrong  (32  Missis.  279) 

ii.  45,  49.  242,  260,  300,  4^2,  635 

V.  Dearborn  (4  Blackf.  208)       i.  679 

V.  Hodges  (2  B.  Monr.  69)        i.  261, 

266,  612 

V.  M'Ghee  (Addison,  261)  i.  238 

V.  Stone  (9  Grat.  102)     ii.  627,  6286 

Arnold  v.  Barle  (2  Lee,  629)  i.  144 

V.  Higgins  (11  U.  C.  Q.  B.  446)  L  428 

Arthur  v,  Broadnax  (8  Ala.  667) 

i.  442,  595 

V.  GourUy  (2  Craigie  &  S.  184) 

i.  723,  781 
Asbury  Life  Ins.  Co.  v.  Warren,  (66 

Maine,  623)  ii.  659 

Ash  0.  Way  (2  Grat.  203)  L  548 

Ashbaugh  v.  Ashbaugh  (17  HI.  476) 

ii.  127,  209,  682 
Ashe's  Case  (Free  Ch.  203;  Free- 
man Ch.  259)  i.  140 
Ashley  v.  Asliley  (2  Swab.  &   T. 

388)  U.  267,  321 


Ashley  o.  Root  (4  Allen,  504}  i.  424 

Ashton  0.  Ashton  (1  Rep.  Ch.  164)  ii.  368 
Askew    p.    Dupree    (80    Ga.    173) 

i.  3,  258,279,284.287,667 
Astley  V.  Astley  (1  Hag.  Ec  714) 

ii.  80,  89,  626,  642 
AtchinsoQ  v.  Baker  (Peake  Ad.  Cas. 

103)  i.  2 

Atchley  v.  Sprigg  (10  Jar.  N.  8. 144 ; 

10  Law  T.  K.  8. 16)  1.  447 

Athlone  Peerage  Case  (8  CI.  &  F. 

202)  1. 478 

Atkins  V,  Atkins   (reported  1.  729, 

note)  i.  726,  750,  754;  u.  281,  286 

t;.  Atkins  (0  Neb.  191)  ii.  816 

0.  Curwood  (7  Car.  &  P.  756) 

i.  553,  654,  566 
Atkinson  v.  Allen  (12  Vt.  619)  it.  760 
V,  Atkinson  (2  Add.  Ec.  484 ;  2 

Eng.  Ec.  387)  ii.  222,  286 

V.  Atkinson  (15  La.  An.  491)    L  412 

V.  Barnard  (2  Phillim.  316 ;  1 

Eng.  Ec.  271)  ii.  739 

V.  Medford  (46  Maine,   610) 

i.  127, 136 
Atkyns  v.  Pearce  (2  C.  B.  v.  s.  763) 

i.  574;  u.  628  a 
Attorney-General  v.  Dean  and  Can- 
ons of  Windsor  (8  H.  L.  Cas.  869)  i.  278 
t;.  Ewclme  Hospital  (17  Beav. 

866)  i.  515 

V.  Napier  (6  Exch.  217)  ii.  118 

V.  Rowe  (1  H.  &  C.  81)  ii.  118 

At  water  i.\  At  water  (53  Barb.  621)  ii.  877 
Auditor,  People  v.  (1   Scam.  637) 

i.  667,  677 
Aughtie  V.  Aughtie  ( 1  Phillim.  201) 

i.  105,316;  ii.  266,  376,  690 
Austin  9.  Austin  (10  Conn.  221)  ii.  19,  346 
Austria  v.  Day  (2  Gif.  628;  3  I)e  G. 

F.  &J.  217)  i.  410 

Avery  v,  Avery  (12  Texas,  54)         i.  405 
Aveson  v,  Kinnaird   (6  East,  188) 

ii.  667,  728 
Ayer  v.  Ayer  (16  Pick.  327)  i.  670;  ii.  741 

V.  Warren  (47  Maine,  217)         i.  600 

Ay  mar  v.  Roff  (3  Johns.  Ch.  49) 

i.  148,  160 
Ayrey  v.  Hill  (2  Add.  Ec  206;  2 

Eng.  Ec  269)  ii.  663 


B.  V.  L.  (Law  Rep.  1  P.  &  M.  639)  ii.  594 

B ^n  V.  B n  (28  Eng.  L.  &  Eq. 

96)  i.  822,  827  ;  ii.  588 

B n  V.  M— «  (2  Rob.  Ec  680)  U.  688 

Babbitt  v.    Babbitt    (69    111.    277) 

i.  790 ;  ii.  855 
Babcock  v,  Babcock  (46  Misso.  243)  i.  409 

V.  Smith  (22  Pick.  61)  ii.  717 

Bachelor  v.  Bachelor  (1  Mass.  256)  ii.  315 
Back  V.  Parmely  (35  Wis.  238)  i.  624 
Backus  V.  Backus  (3  Greenl.  186) 

ii.  38,  334,  838 

649 


BAL 


QTDEX  TO  THE  OASES  OITED. 


BAB 


flionoir 
Bacon  v.  Bacon  (Law  Rep.  1  P.  & 
M.  167)  ii.  680a,  582 

V,  Bacon  (2  Swab.  &  T.  68) 

ii.  266,  258,  609  a 

V.  Bacon  (84  Wis.  694)  ii.  266a.  266  a 

V.  Bacon  (48  Wia.  197)  ii.  427, 

488  a,  613 

,  Com'th  r.  (6  S.  &R.  322)         i.  677 

V.  Howard  (20  How.  U.  S.  22)   i.  667 

Baddeley  v,  Mortlock  (Holt  N.  P. 

161)  i.  168 

Ba^gs  V.  Baggs  (66  Ga.  690)     ii.  716,  722 
Bailer,  Ex  parte  (6  Dowl.  P.  C.  311) 

ii.  646 

r.  Bailey  {21  Grat.  48)  i.  773, 

777,809;  ii.  445,  446,  672 

V.  Bailey  (61  Maine.  861)  ii.  453 

V.  Bailey  (97  Mass.  873)  i.  729,  733  b 

V.  Bailey  (86  Mich.  181)  i.  462 

y.  Boyd  (59  Ind.  292)  i.  648 

V.  Fiske  (34  Maine,  77)  i.  808 

w.  McDowell  (2  Harring.  Del. 

84)  i.  424 

Baily  v.  Baily  (1  Lee,  686)  ii.  80 

V,  Baily  (8  Wright,  Pa.  274)  ii.  758 « 

t;.  Schrader  (84  Ind.  260)  ii.  154,  204 

Bain  v.  Bain   (2  Add.  £c.  258;  2 

Eng.  Ec.  293]  ii.  424 

Bainbridge  v.  Pickering  (2.  W.  Bl. 

1825)  ii.  628 

Baird  v.  Campbell   (4  WatU   &  S- 

191)  ii.  753  e 

,  State  V.  (3  C.  E.  Green,  194) 

ii.  628  6,  628  c,  646 

,  State  ».  (6  C.  E.  Green,  884)  ii.  6286 

Baker*B  Will  (2  Redf.  179)  ii.  760a 

Baker  v.  Baker  (10  Cal.  627)  ii.  256  a 

1;.  Baker  (13  Cal.  87)  i.  187, 

190,  648 ;  ii.  246,  261 
V.  Baker  (6  P.  D.  142;  6  P.  D. 

12)  ii.  806,  808 

V,  Baker  (8  Swab.  &  T.  218) 

ii.  282  a 

V.  Barney  (8  Johns.  72)    i.  678,  680, 

681,619;  u.  401 

V.  Keen  (2  Stark.  601)  ii.  528 

V.  People  (2  Hill,  N.  Y.  326)    ii.  700 

0.  People  (15  Hun.  256)  ii.  163 

,  People  V.  (76  N.  Y.  78)  ii.  168, 

163  a,  167,  168 
Baldwin  v.  Baldwin  (2  Harring.  Del. 

196)  ii.  812 
V.  Baldwin  (6  Gray,  341)          ii.  419 

».  Bank  of  Newbury  (1  Wal. 

234)  i.  666  a 

0.  Hale  (1  Wal.  223)  i.  666  a 

V.  Parker  (99  Mass.  79)  ii.  284 

,  State  V.  (1  Halst.  Ch.  464)       ii.  549 

Balfour  v.  Carpenter  (1  Phillim.  221)  i.  294 
Ball  t;.  Ball  (2  Sim.  85)  ii.  529,  546 

V.  Mannin  (8  Bligh.  h.  b.  1)        i.  125 

V.  Montgomery  (2  Ves.  Jr.  191)  ii.  362 

Ballentine  v,  BaUentine  (1  Halst. 
Ch.  471)  U.  406,  407 

650 


Baltimore  v.  Horn  (26  Md.  194)       1.  682, 

688 
Baltimore  and  Susquehanna  Rail- 
road V.  Nesbit  (10  How.  U.  S.  395)  L  694 
Bamford  o.  Bamford  (4  Oregon.  80) 

11.  609,  751 
Banbury  Peerage  Case  (1  Sim.  &  S. 

153)  i.  447 

Bancroft  v.  Bancroft  (8  Swab.  &  T. 

697)  il.  817 

0.  Bancroft  (4  Swab.  &  T.  84)  ii.  82, 

268  a,  820 

V.  Dumas  (21  Vt.  456)  ii.  76 

Banes  v.  Banes  (8  Philad.  250)  ii.  899 
Bangs  V.  Brewster  (111  Mass. 882)  ii.  118a 
Bank  of  Alabama  v.  Dalton  (9  How. 

U.  S.  622)  L  667 

Bank  of  Augusta  v.  Earle  (18  Pet. 

619)  i.  414 

Bank  of  United  States  v.  Merchants' 

Bank  (7  Gill.  416)  ii.  746 

Banker  v.  Banker  (68  N.  Y.  409)  ii.  568, 568 
Banks  v.  Goodfellow  (Law  Bep.  6 

Q.  B.  549)  i.  126 

.  State  17.  (25  Ind.  495)  ii.  546 

Bankston  v.   Bankston   (27  Missis. 

692)  ii.  351,  488,  448,  492,  497 

Bannon  v.  People  (1  BL  Ap.  496)  ii.  746 
Banta  v.  Banta  (3  Edw.  Ch.  295)    ii.  282, 

642 
Banting's  Case  (Sir  F.  Moore,  169)  it  754 
Baptiste  o.  De  Volunbrun  (5  Har.  & 

J.  86)  i.  409 

Barber  v.  Barber  (16  Cal.  878)        L  804 ; 

ii.  745 

V,  Barber  (1  Chand.  280)        ii.  202. 

429,  499,  787 

V.  Barber  (21  How.  U.  S.  582)  i.  87 ; 

ii.  126,  199  <;.  203,  499,  787,  700  a 
17.  Barber  (14  Law  Reporter, 

375)  i.  818,834;  ii.  7 

V.  Goddard  (9  Gray,  71)  i.  624 

V.  Root  (10  Mass.  260)      ii.  141, 144, 

198.  282,  712.  754 
Barbour  v.  Barbour  (46  Maine.  9)  ii.  706 
Barden  v.  Barden  (3  Der.  548)        i.  830 ; 

ii.687 

9.  Keverberg  (2  M.  &  W.  61)  i.  591, 

592 
Barefoot,  State  v.  (2  Rich.  209)  i.  106,320 
Barham  v.  Barham  (1  Hag.  Con.  5)  ii.  303, 

805 
Barker  v.  Barker  (2  Add.  Ec.  285; 

2  Eng.  Ec.  807)  ii.  5.  25 

v.  Cobb  (36  N.  H.  844)  ii.  518 

V,  Dayton  (28  Wis.  867)    ii.  869,  467 

V.  Dixie    (Cas.  temp.    Hardw. 

264)  ii.  723 

V.  Hibbard  (54  N.  H.  689)  ii.  889,  890 

V.  Pittsburgh  (4  Barr,  49)  1.  677 

Barkman  v.  Hopkins  (6  Eng.  157)    i.  424 
Barkshire  v.  State  (7  Ind.  389)  i.  111.  810 
Barlee  v.  Barlee  (1  Add.  Ec.  801) 
684,  717.  722,  771 


BAS 


INDBX  TO  THE  0A8BS  CITED. 


BEA 


Bnmoir 
Barnes  v.  Allen  (80  Barb.  668)  i.  573,  625 

V.  Barnes  (Itaw  Rep.  1  P.  &  M. 

468)  u.  588 

—  ^  V.  Barnes  (Law  Bep.  1  P.  &  M. 
505)  ii.28a 

^—  o.  Barnes  (Law  Hep.  1  P.  &  M. 
572)  ii.  82 

—  V.  Barnes  (Wright,  475)        ii.  88,  50 

V,  Camack  (1  Barb.  392)  ii.  728 

V.  Wyethe  (28  Vt,  41 )        i.  176,  246 

Bamet  v.  Day  (8  Wash.  C.  C.  248)  i.  478 
Bamett  v.  Bamett  (29  Law  J.  n.  8. 

Mat.  28)  ii.  255  a 

V.  Eammell  (11  Casey,  Pa.  18)  i.  222, 

258a 
Bamej  v,  Bamej  (14  Iowa,  180)    ii.  261, 

580 

,  Com'th  V.  (4  Brews.  408)         ii.  543 

V,  Dimmitt  ( Wriglit,  44)  1.  181 

Bamhard,  Sute  v,   (2  West  Law 

Jonr.  301 ;  Page  on  Div.  153)  i.  754 
Barnsley,  Ex  parte  (8  Atk.  168)  i.  125 
Bamum  v.  Bamum  (42  Md.  251)      i.  438, 

505  a,  546 
Baron  de  Bode's  Case  (8  Q.  B.  208) 

i.428 
Barr  v.  Armstrong  (56  Misso.  577)  L  558. 

620 

V.  Barr  (81  Ind.  240)  ii.  318 

V.  Fairie  (5  Mor.  Supp.  921)      i.  202 

Barratt  v.  Buxton  (2  Aikens,  167)  i.  181 
Barrel!  v.  Benjamin  (15  Maes.  854)  ii.  182 
Barrere  v.  Barrere  (4  Johns.  Ch.  187)  i.  29, 

71,  77,  740;  ii.  228,  457,  472.  495,  580, 

532,  583,  552,  729 
Barrett  o.  Barrett  (1  Hag.  £c.  22;  8 

£ng.  Ec.  16)  ii.  816 

p.  Barrett  (5  Oregon,  411)        ii.  458 

p.  Black  (25  Ga.  151)  ii.  118  a 

V.  Oppenheimer  (12  Heisk.  298) 

ii.  199  c 
Barringer  v,  Barringer  (69  N.  C. 

179)  ii.  284 

Barron  v.  Tart  (18  Ala.  668)  ii.  7580 

Barrs  v.  Jackson  (1  Y.  &  CoL  C.  C. 

585)  il.  748,  757 

Barry  v,  Barry  (1  Hopkins,  118)     ii.  285 

V.  Randolph  (3  Binn.  277)  i.  83 

Bartlett  v.  Bartlett  (Clarke,  460)    ii.  376, 

894,  408 

V.  Bartlett  (118  Mass.  812)      ii  766 

V,  New  York  (5  Sandf.  44)       ii.  124 

V,  Smith  (11  M.  &  W.  488)        i.  419 

Barton  v.  Morris  (15  Ohio,  408)        i.  212 

—  V.  Thompson  (46  Iowa,  30)  ii.  278 
Barwell  v.  Brooks  (3  Doug.  871)  i.  591 
Bascom  v.  Bascom  (7  Ohio,  2d  pt. 

125)  ii.  260 

V.  Bascom  (Wright,  632)  !.  764,  768 ; 

ii.  250,  854,  532 
Bascomb  v,  Bascomb  (6  Fost.  N.  H. 

267)  i.  96,  332,  389  a 

Bashaw  v.  State  (1  Yerg.  177)  i,  279,  288 
Basing  v.  Basing  (3  Swab.  &  T.  516)  L  810 


SSODOV 

Baskervile  v.  Brocket  (Cro.    Jac. 

449)  i.  434 

Bassett  v.  Bassett  (9  Bush,  696)  1.  212 
Bast  V.  Bast  (82  111.  584)  ii.  92,  94,  618 
Batchelder  v.  Batchelder  (14  N.  H. 

380)  i.  818 ;  ii.  173,  832,  844,  682 

Bates  u.  Butler  (46  Maine,  387)         i.  212 

V.  Kimball  (2  D.  Chip.  77)         i.  675 

Battey  v,  Battey  (1  B.  I.  212)  li.  855,  858, 

446 
Batthews  v.  Galindo  (4  Bing.  610;  8 

Car.  &  P.  288)  1.  542 

Baugh  V.  Baugh  (87  Mich.  59)  i.  29 ; 

a.  760 
Baugham  v.  Graham  (1  How.  Missis. 

220)  i.  424 

Bauman  i;.  Bauman  (18  Ark.  820)    i.  71 ; 

ii.  429,  438  6,  500 
Bawden  v,  Bawden  (2  Swab.  &  T. 

417)  ii.  805 

Baxtar  v.  Buckley  (1  Lee,  42)  i.  112,  272 
Baxter  v.  Baxter  (1  Mass.  846)        ii.  241 

V.  Portsmouth  (5  B.  &  C.  170)  i.  125 ; 

ii.  5286,  566 

,  Reg.  V.  (2  U.  C.  Q.  B.  870)     ii.  548 

Bay  V.  Gage  (86  Barb.  447)  i.  99 

Bayard  v.  Morphew  (2  Phillim.  821)  i.  299 
Bay  lis  v.  Bay  lis  (Law  Rep.  1  P.  & 

M.  895)  1.  179 ;  ii.  82 

Bayne  v.  People  (14  Hun,  181)  ii.  863  c 
Bayly  v.  Bayly  (2  Md.  Ch.  326)  ii.  508 
Baynon  v.  Batley,  (8  Bing.  256;  1 

Moore  &  S.  339)  i.  638 

Bazeley  v.  Forder  (Law  Rep.  8  Q.  B. 

559)  ii.  528,  528  a,  558 

Beach  v.  Beach  (2  Hill,  N.  Y.  260)  i.  650 

u.  Beach  (11  Paige,  161)   ii.  827  628 

V.  WoodhuU  (Pet.  C.  C.  2)        i.  670 

V.  Workman  (20  N.  H.  879)       i.  424 

Beachey  v.  Brown  (Ellis,  B.  &  E. 

796)  1. 2 

Beal  V.  Smith  (14  Texas,  305)  i.  409 ; 

ii.  199  a 
Beals  V.  Hale  (4  How.  U.  S.  37)  i.  90 

Beamish  v.  Beamish  (1  Jur.  n.  s.  pt. 

2,  465 ;  0  H.  L.  Cas.  274)  i.  270. 289,  892 
— -  v.  Beamish  (1  Jar.  n.  8.  455) 

i.  278,  289 
Bean  v,  Briggs  (4  Iowa,  464)      i.  411,  418 

t;.  Morgan  (4  McCord.  148)       i.  607 

Beard  v.  Basye  (7  B.  Monr.  138) 

i.  402  405  406 
—^  V.  Beard  (21  Ind.  821)  u.  156,  168  a, 

170 

V.  Webb  (2  B.  &  P.  93)  ii.  488 

Beason  v.  State  (84  Missis.  602)  ii.  120  a 
Beatty  v.  Beatty  (Wright,  557)  i.  750 
Beauchamp  v.  Mudd  (Hardin,  2d  ed. 

170)  I  409 

Beaurain  v.  Scott  (8  Camp.  888)  L  48 
Beauraine  f.  Beauraine  (1  Hag.  Con. 

498)  iL  806 

Beavan  v.  Beavan  (2  Swab.  &  T. 

652)  U.  894 

651 


BEN 


INDEX  TO  THE  CASES  CITBD. 


Sicrioii 
Beavers  p.  Smith  (11  Ala.  20)  iL  124 

Becker  u.  Becker  (79  111.  532}  ii.  418,  457, 

463.  466,  532 
Becket  v,  Becket  (17  B.  Monr.  370) 

i.  778 ;  ii.  171, 176,  682 
Beckham  v,  Nacke  (56  Misso.  546)  i.  345  a 
Beckman  v.  Stanley  (8  Nev.  257)  i.  602  a 
Bedell  v.  Bedell  (1  Johns.  Ch.  604) 

i.  764 ;  ii.  80,  228,  457,  472,  532,  552 
Bedle  v.  Beard  (12  Co.  4)  i.  516 

Bee,  The  (1  Ware,  332)  U.  132 

Beebe  v.  Beebe  (10  Iowa,  1^3)        i.  729, 

780,  752,  768 
Beeby  v.  Beeby  (1  Hag.  Con.  142,  n.) 

i.  634 ;  ii.  88 

p.  Beeby  (1   Hag.  Ea  789;  3 

£ng.  £c.  338)     ii.  87,  38.  46,  49,  61,  76, 

87.  97,  384,  389,  635 
Beekman  v.  Saratoga,  &c.  Railroad 

(8  Paige,  45)  L  679 

Begbie  t7.  Begbie  (3  HaUt.  Ch.  98) 

i.  719,  767;  iL  407,  432 
Beggs  V.  State  (55  Ala.  108)  i.  145 

Belcher  v.  Belcher  (1  Curt.  Ec.  444; 
6  £i)g.  Ec.  372)  ii.  887,  894 

r.  Belcher  (  Phillim.  pamph.)    i.  882 

V.  State  (8  Humph.  68)  i.  825 

Belden  v.  Munger  (5  Minn.   211) 

ii.  287  a,  239 
Belgard,  Com'th  v.  (5  Gray,  95)  i.  515 
Bell  V.  Barnet  (2  J.  J.  Mar.  516)       i.  414 

V.  Bell  (1  Swab.  &  T.  565)     ii.  509  a 

V.  Eaton  (28  Ind.  468)  i.  170 

V.  Graham  (18  Moore  P.  C  242)  i.  288 

V.  Hallenback  (Wriarht,  751)    ii.  £28 

V.  Jones  (10  Md.  322)  ii.  421 

0,  Nealy  (1  Bailey,  812)  i.  627 

V.  Perkins  (Peck,  261)  i.  674 

Belton  V,  Belton  (11  C.  E.  Green, 

449)  ii.  256  a,  284 

Bemis  v.  McKencie  (18  Fla.  558)  i.  411 
Bempde  v.  Johnstone  (3  Yes.  198)  ii.  124 
Benadum  v,  Pratt  (1   Ohio  State, 

403)  i.  605;  ii.  737 

Bench  v.  Merrick  (1  Car.  &  K.  463)  i.  2, 168 
Benford  v.  Gibson  (15  Ala.  521)  i.  677 
Benham  v.  Mornington  (3C.  B.  133)  i.  411 
Benjamin  v»  Benjamin    (15  Conn. 

347)  i.  558,  662 

Benkert  v,  Benkert  (82  Cal.  467) 

i.  778,  776,  777,  810 
Bennett  v,  Bennett  (28  Cal.  599)      ii.  844 

V.  Bennett  (48  Conn.  818)         i.  788, 

785;  ii.  5286 

p.  Bennett  (Deady,  299)  ii.  125. 

128  a.  208,  204,  580 

p.  Bennett  (24  Mich.  482)        ii.  818» 

829,  609.  651  a 

p.  Holmes  (1  DeT.  &  Bat.  486)  ii.  766 

p.  Judson  (21  N.  Y.  238)  L  178 

p.  OTalion  (2  Misso.  69)  U.  401 

,  People  V.  (39  Mich.  208)  i.  147 

p.  Smith  (21  Barb.  489)     i.  145,  295, 

568,  625;  u.  661,  678 

652 


Bennett  p.  Southard  (85  CaL  688)  iL  489, 

680 

,  State  p.  (81  Iowa,  24)  i  648 

p.  State  (Mart.  &  Terg.  188)     1. 181 

p.  Toler  ( 16  Grat.  588)  L  647 

Bennie  p.  Christy  (11  Scotch  Sesf. 

Cas.  2d  ser.  1211)  iL  149 

Benson,  In  re  (16  Bankr.  Keg.  877)  ii.  716 

p.  Remington  (2  Mass.  118)      iL  628 

p.  Welby  (2  Saund.  Wma.  ed. 

154)  L  421 
Bent  r.  Bent  (2  Swab.  &  T.  892) 

ii.  609a,  683 
Bentley  p.  Griffin  (5  Taunt  866)  i.  617 
Benton  p.  Benton  ^  Day,  111)  L 178, 828, 

824 
Benyon  p.  Benyon  (1  P.  D.  447)  iL  617 
Berckmans  p.  JBerckroans  (1  C.  E. 
Green.  122;  2  C.  E.  Green,  458) 
ii.  278,  280,  618,  614,  618,  619,  620,  621 
BerdeU  p.  Berdell  (80  IlL  604)  ii.  669.  661 
Bergen  p.  Bergen  (22  lU.  187)  U.  249,  446, 

602,519 
Berkhampstead  p.  St  Mary  (2  Bott 

P.  L.  25)  U.  126 

Berlen   p.    Shannon.     See    Burien, 
Berlin  p.  Berlin  (52  Misso.  161 )        ii.  288 
Berrett  p.  Oliyer  (7  Gill  &  J.  191)     L  688 
Berry  p.  Bakeman  (44  Maine,  164) 

i.  170, 171 
Berthelemy  p.  Johnson  (8  B.  Monr. 
90)  i.  668,  669,  678,  692  a,  698,  697, 

698,  699 ;  iL  199,  280 
Besant,  In  re  (11  Ch.  D.  608)  ii.  6286,  644 

p.  Wood  (12  Ch.  D.  606)  L  631. 634a; 

iL  111,  146,  6286,  644 
Besch  p.  Besch  (27  Texas,  890)  i.  776, 777 
Besore  p.  Besore  (49  Ga.  878)  iL  207,  808, 

406 
Best  p.  Best  (1  Add.  Ec.  411 ;  2  Eng. 
Ec.  158 ;  Poynter  Mar.  &  Dir.  198) 
L  179,  764,  765;  ii.  21.  88,  40,  41,  80, 
262.  316,  337,  626,  686,  687,  642 

p.  Best  (2  PhiUim.  161)  iL  281 

Betcher  p.  Betcher  (cited  2  PhiUim. 

155)  iL  48 
Bettle  p.  WUson  (14  Ohio,  267)  L  662 
Betts  p.  BetU  (1  Johns.  Ch.  197)     ii.  241, 

242,626 
Betz  p.  Betz  (2  Rob.  N.  Y.  694)  ii.  44  a,  46 
Bevan  p.  Bevan  (4  Swab.  &T.  266)  ii.  766 

p.  McMahon  (2  Swab.  &  T.  66) 

iL  2846,  628 

p.  McMahon    (2   Swab.   &  T. 

280)  L  292 

Beverly  v.  Burke  (0  Ga.  440)         ii.  768  s 
BeTerson,  Estate  of  i47  Cal.  621)     i.  248, 

258,  261,  489 
BeTier  p.  GaUoway  (71  Bl.  617)       L  658, 

664,  666.  620 

Bibb,  Ex  parte  (44  Ala.  140)  L  682 

Bicking's  Appeal  (2  Brews.  202)       L  438 

Bienvenu  p.  Her  Husband  (14  La. 

An.  886)  L  774, 8266;  iL  72 


BIS 


Un>EX  TO  THE  CASES  CITED. 


BLO 


Biffin  0.  Bignell  (8  Jar.  ir.  s.  647 ;  7 

H.  &  N.  ft77)  I.  680 

Bigby  p.  Powell  (25  Qa.  244)  i.  209 

Bigelow  V.  Bigelow  (108  Mass.  88)  i.  101, 

108,  696,  698,  826  a 

V.  Bigelow  (Wright,  416)  i.  797 

Biggs  V.  Biggs  (cited  2  Pliillim.  40)  ii.  467 
Billan  v.  Hercklebrath  (28  Iiid.  71)  ii.  706 
Billing  V.  Fiicber  (7  B.  Monr.  468)  i.  668. 

620 
Bill.ngs  V.  Billings  (11  Pick.  461)  ii.  246 
Billingshurst,  Rex  v.  (8  Maule  &  S. 

260)  i.  202 

Billingsley  v.  Dean  (11  Ind.  331)  i.  418 
Billiter  v,  Tonng  (6  Ellis  &  B.  I)  i.  104a 
Bindley  v.  Mulloney  (Law  Rep.  7  Eq. 

848^  i.  686.  687 

Bingham  p.  Cabbot  (3  Dall.  19)         i.  478 

V.  MUler  ( 17  Ohio,  446)    i.  669,  686  ; 

ii.  199 
Blnsse  p.  Barker  (1  Green,  N.  J. 

2G8)  ii.  768  a 

Birch,  In  re  (17  Bear.  868)  i.  848 

Birckhead  v.  Brown  (6  Sandf.  184) 

ii.  760 
Bird  p.  Bird   (Iaw  Rep.  1  P.  &  M. 

281)  ii.  609  a 

p.  Bird  (1  Lee,  209)  ii.  402 

r.  Bird  (1  Lee,  418 ;  6  Eng.  Ec. 

896)  ii.  467,  461 
p.  Bird  (1  Lee,  631 ;  6  Eng.  Ec. 

441)  ii.  220 
p.  Bird  (I  Lee,  672 ;  6  Eng.  Ec. 

466)  ii.  887,  498 
p.  Bird  (1  Lee,  621 ;  6  Eng.  Ec. 

866)  i.  299  ;  ii.  876 

p.  Bird  (Wright,  98)  ii.  604 

p.  Commonwealth    (21    Grat. 

800)  i.  494.  496,  620,  624,  680 

p.  Davis  (1  McCarter,  467)      i.  624 ; 

ii  283 
Birdsall  p.  Dnnn  (16  Wis.  286)  i!  624 

Birdsong  p.  Birdsong  (2  Head,  289)  i.  186 
Birkby  p.  Birkby  (16  111.  120)  i.  884,  836; 

ii.  318 
Birmingham,  Rex  p.  (8  B.  &  C.  29  ; 

2  Man.  &  R.  230)  i.  173,  283.  294,  296 
Bimey  v.  Hann  (3  A.  K.  Mar.  322)  i.  640 
Birtp.  Barlow  (1  Doug.  171)    i.  441,  442. 

445,  479, 488,  491,  498 
»— -  p.  Boutinez  (Law  Rep.  1  P.  & 

M.  487)  ii.  146 

Birtwhistle  p.  Vardill  (7  CL  &  F. 

896  ;  6  B.  &  C.  438)  i.  867,  648 

Bisbing  p.  Graham   (2  Harris,  Pa. 

14)  ii.  723 

Bischoff  P.  Wethered  (9  Wal.  812)  ii.  167 
Bishop  p.  Bishop  (6  Casey,  Pa.  412) 

i.  789 ;  ii.  177,  286,  674,  682 

p.  Marshall  (5  N.  H.  407)  I  346 

p.  Shepherd  (23  Pick.  492)       il.  528 

p.  State  (30  Ala.  84)  i.  84 

Bissell,  In  re  (40  Mich.  68)  ii.  498 
p.  Bissell  (1  Barb.  480)             ii.  409 


Bissell  p.  Bissell  (65  Barb.  825;  7 

Abb.  Pr.  K.  8.  16)    i.  261  a,  279 ;  ii.  288 

p.  Briggs  (9  Mass.  462)  ii.  169 

Black  p.  Black  (11  C.  E.  Green, 

431)  ii.  605 

p.  Black  (12  C.  E.  Qieen,  604)  it  602, 

604 

p.  Black  (8  Stew.  Ch.  215)        i.  669, 

717,  719,  780,  796,  799 

p.  Black  (8  Stew.  Ch.  228)      ii.  618, 

626,  680 

p.  Bryan  (18  Texas,  453)  i.  664,  617 

.  State  p.  (Winston,  No.  L  266)  i.  764 

Blackbome  p.  Blackbome  (Law  Rep. 

1  P.  &  M.  663}  i.  771 ;  ii.  282a 

Blackburn    p.  Crawfords    (8    WaL 

175)        i.  279,  288,  287,  448,  468,  473  a, 

646 

p.  Mackey  (1  Car.  &  P.  1)        ii.  628 

Blackhani's  Case  (1  Salk.  290)  ii.  754 
Blacklaws  p.  Milne  (82  111.  505)  ii.  662 
Blackmore    p.   Brider    (2    Phillim. 

859)  i.  315,  316 ;  ii.  282 

p.  Phill,  (7  Terg.  452)  i.  878 

Blades  p.  Free  (0  B.  &  C.  167)  i.  587 

Blain  p.  Blain  (46  Vt.  538J       ii.  288,  766 

p.  Patterson  (47  N.  H.  623)       i.  624 

Blake  p.  Blake  (70  111.  618)      ii.  278,  893. 

418 

p.  Blake  (80  111.  623)         u.  418,  498 

p.  Blake  (7  Iowa,  46)  ii.  436 

p.  Blake  (G4  Maine,  177)  ii.  718 

p.  Graves  (18  Iowa,  812)  i.  624 

p.  People  (80  111.  11)  ii.  898,  418,  498 

Blaker  p.  Cooper  (7  S  &  U.  600)      i.  633, 

638,  658 ;  ii.  876,  717 
Blanchard  p.  Lambert    (48    Iowa. 

228)      i.  446,  446,  505  a,  607  6,  615,  617 

p.  Russell  (18  Mass.  1)  i.  666  a 

p.  Sprague  (3  Sumner,  279)        i.  90 

Bland's   Case  (Macq.  Pari.  Pract 

605)  ii.  91 

Bland  p.  Bland  (Law  Rep.  1  P.  &  M. 

237)  ii.  767 
p.  Bland  (Law  Rep.  1  P.  &  M. 

513)  ii.  282  a 
p.  Bland  (Law  Rep.  8  P.  &  M. 

233)  ii.  811 

Blaney  p.  Blaney  (126  Mass.  205)  i.  818 
Blankard  p.  Galdy  (2  Salk.  411)  L  68 
Blankenship    p.    Blankenship    (19 

Kan.  159)  ii.  427,  444,  500 

Blaquiere  p.  Blaquiere  (8  Phillim. 

258)  ii.  467 

Blasini  p.  Blasini  (80  La.  An.  1888) 

i.  875, 492 
Blattmacher  p.  Saal  (29  Barb.  22)  i.  2 
Bliss  p.  Franklin  ( 13  Allen.  244)       i.  624 

p.  Houghton  (18  N.  H.  126)      i.  402 

Blisset's  Case  (Lofft,  748)  ii.  646 

Blodget  p.  Brinsmaid  (9  Vt.  27)  L  814 
Blood,  Commonwealth  p.  (97  Mass. 

638)  ii.  199  d,  746 
p.  Harrington  (8  Pick.  662)     ii.  808 

658 


BOB 


IKDBX  TO  THE  OASES  OITEIX 


BOT 


SionoH 
Bloodgood  V.  Bloodgood  f69  How. 

Pr.  42)  ii.  403 

BlosBom  V.  Barrett,  (87  N.  Y.  484)  i.  800 ; 

ii.  690,  696 
Blott  V.  Rider  (47  How.  Pr.  90)  ii.  256  6 
Blowen  v.  Startevant  (4  Denio,  46) 

i.  568,  670,  791 
Blue  V.  Bine  (88  HI.  9)  it.  427,  474,  509 
Blamenthal  v.  Tannenholz  (4  Stew. 

Ch.  194)  ii.  207 

Blystone  w.  Burirett  (10  Ind.  28)       i.  418 
Blyth  V.  Topham  (Cro.  Jac.  168)       ii.  75 
Blythe  v.  Blythe  (25  Iowa.  266)       ii.  429 
Boardman  v.  Boardman  (Law  Rep. 
1  P.  &M.  283)  i.  735;  ii.  282  a 

V.  House  (18  Wend.  612)  ii.  124 

Boas  V.  Nagle  (3  S.  &  R.  250)  i.  84 

Boaz,  Ex  parte  (81  Ala.  426)  ii.  528  &,  646 
Boatman  v.  Curry  (26  Misso.  488)  i.  443 
Bodkin  v.  Case  (Milward,  855) 

i.  489 ;  ii.  267.  290,  759 
Bodwell  i;.  Bodwell  (118  Mass.  814) 

ii.  670 
Boethlinck  v.  Schneider  (3  Esp.  68)  i.  428 
Bokel  V.  Bokel  (8  Edw.  Ch.  376)  ii.  609 
Bogart  V.  King  (6  Cow.  237)  i.  468 

Boggers  v,  Boggers  (6  Baxter,  299) 

ii.  427,  474,  476,  476,  509,  616 

Boggess  V.  Boggess  (4  Dana,  307)     i.  72, 

722,  734;  ii.  260,  317,  318,  856,  358, 

514,  760,  761 
Bogget  V.  Frier  (11  East,  801)  i.  691,  692 
Boggs  V.  Boggs  (49  Iowa,  190)  ii.  466,  630 
Bollin  V.  Shiner  (2  Jones,  Pa.  205)  i.  348 
Bolton  V.  Johns  (5  Barr,  146)  i.  670 

V.  Prentice  (2  Stra.  1214)  i.  672 

Bond  V.  Bond  (cited  2  Lee,  36,  45)  i.  606, 

610 

V.  fiond  (2  Swab.  &  T.  93)       ii.  131 

V,  Munro  (28  Ga.  597)  i.  683 

Bonds  V.  Foster  (36  Texas,  68)  i.  512 

Bonelli,  In  the  Goods  of  (1  P.  D.  69)  i.  629 
Bonham  i;.  Badgley  (2  GUman,  622) 

1.  106, 120 
Bonker  w.  People  (  37  Mich.  4)  i.  345  o 
Bonneau  i;.  Poydras  (2  Rob.  La.  1) 

i.  627  ;  ii.  736 
Bonner  v.  Montgomery  (9  B.  Monr. 

128)  ii.  75 

Bonvillain   v,  Bourg  (16  La.  An. 

863)  ii.  705 

Boon  V.  The  Hornet  (Crabbe,  426)     i.  79 
Boone  v.  Missouri  Iron  Co.  (17  How. 
U.S.  340)  ii.76 

V,  Poindexter  (12  Sm.  &  M. 

640)  ii.  132,  199  c 

V.  PurneU  (28  Md.  607)     i.  438.  448, 

446  447 
Booth  V.  Booth  (11  Vt,  206)  ii.  284  c 

V.  Hodgson  (6  T.  R.  406)  ii.  76 

Borden  v.  Fitch  (16  Johns.  121)      ii.  126, 
169,  168  a,  164.  167,  202,  762 
Boreham  v.  Boreham  (Law  Rep.  1 
P.  &  M.  77)  ii.  82 

654 


Borham  v.  Borham  (Law  Bep.  2  P. 

&  M.  198)  VL  816 

Borlase  v,  Borlase  (4  Notes  Caa.  106) 

i.  130 
Borradalle  v,  Borradaile  (1  Edw.  Ch. 

40)  ii.  293a 

Bostock  V.  Bostock  (1  Swab.  &  T. 

221)  ii.  68 

v.  Smith  (84  Bear.  67)  L  628 

Bostwick  V.  Bogardus  (2  Root,  250)  1.424 

V.  Perkins  (4  Ga.  47)        ii.  188,  237 

Boswell  V.  Otis  (9  How.  U.  8.  336) 

ii.  170  a 
Bottle  of  Brandy,  State  v.  (43  Yt. 

297)  ii.  238  a 

Boubon  V.  Bonbon  (8  Rob.  N.  T. 

716)  U.  406 

Boucicault  v.  Boucicanlt  (21  Hun, 

431;69How.  Pr.  181)  ii  811 

Boulting  V.  Boulting  (3  Swab.  &  T. 

329)  ii.6,  26  a,  103, 105  a 

BoultoQ  V.  Boulton  (2  Swab.  &  T. 

406)  ii.  748 

-^ —  V.  Boulton  (2  Swab.  &  T.  638)  ii.  82 

V.  Prentice  (1  Selw.  N.  P.  298)  i.  566 

Bourne  v,  Simpson  (9  B.  Monr.  644) 

ii.  260,751a 
Bonslaugh  v,  Bouslangh  (17  S.  &  B. 

861)  L  668 

—  V.  Bouslough  (18  Smith,  Pa. 

496)  ii.  468 

Bow  den  v,  Henderson  (2  Sm.  &  Q. 

860)  i.  452 

Bowe,  State  v.  (61  Maine,  171)         i.  494 
Bowen  v.  Bowen  (8  Swab.  &  T. 

530)^  u.  280,  748 

,  Reg.  0.  (2  Car.  &  K.  227)  i.  642 

Bowers  v.  Bowers  (19  Misso.  361)    1.  724, 

826;  iL684 

V.  Bowers  (10  Rich.  Eq.  661) 

1.106,  320;  ii.  291,292 

V,  Clark  (1  Philad.  661)     i.  638,  668 

,  Com'th  V.  (121  Mass.  46)        iL  642 

Bowie  V.  Bowie  (3  Md.  Ch.  61) 
;  i.  718,  722,  784 ;  ii.  49, 62 

Bowlby  V.  Bowlby  (10  C.  E.  Green, 

406)  i.  794  a,  803  a.  808 

Bowler  v,  Huston  (80  Grat  266)   ii.  19941 
Bowles  V.  Bingham  (2  Munf.  442; 

8  Munf.  699)  i.  187.  448,  547 

,  State  V.  (7  Jones,  N.  C.  679)  i.  547  a 

Bowman  v.  Bowman  (64  III.  76)       ii.  751 

V,  Worthington  (24  Ark.  622) 

ii.  866,  479,  492 
Bowzer  v.  Ricketts  (1  Hag.  Con.  213) 

ii.  748 
Boyoe  v.  Boyce  (8  C.  E.  Green,  337)  i.  789, 

790  796  799 

».  Owens  (1  Hill,  S.  0.  8)  il  683)  607 

Boyd's  Appeal  (2  Wright,  Pa.  241) 

ii.  763  a,  763  J,  753« 
Boyd  V.  Beck  (29  Ala.  703)  ii.  118  a 

V,  Boyd  (Harper  Ch.  144)  i.  764,  767 

V,  Boyd  (1  Swab.  &  T.  662)     IL  632 


BKS 


INDEX  TO  THE  CASKS  CITBXD. 


BBO 


SicnoR 
Boyer,  Commonwealth  v.  (7  Allen, 

806)  i.  477,  614,  618 

V.  DWely  (68  Miiso.  610)  i.  223, 

279,  866 
Boykin  v.  Boykin  (70  N.  C.  262)       i.  647 

D.  Rain  (28  Ala.  332)  ii.  712 

Boyle  V.  Boyle  (Comb.  72 ;  3  Mod. 

164)  ii.  640 

V.  Zacharie  (6  Pet.  348)  i.  666  a 

Boyiiton  v.  Buynton  (1  Swab.  &  T. 

324)  ii.  636 

u.  Boynton  (2  Swab.  &  T.  275) 

ii.  609  a.  682,  536,  638 

0.  Foster  (7  Met.  416)  ii.  763  « 

Bozrah  r.  Stonington  (4  Conn.  373)  i.  295 
Brackett  i;.  Drew  (20  N.  H.  441)  i.  603 
Bradford  v.  Abend  (89  111.  78)  ii.  306a,  665 

V.  Brooks  (2  Aifcens,  284)  i.  676 

,  Com'th  V.  (9  Met.  268)  ii.  120  a 

V.  Williams  (2  Md.  Ch.  1)  i.  624 

Bradish  v.  Bliss  (36  Vt.  826)  ii.  278 

Bradlaugh  v.  De  Rin  (Law  Rep.  6 

C.  P.  473)  i.  418 

Bradley  v.  Bradley  (2  Fairf.  367)     ii.  639 

V.  Bradley  (46  Ind.  67)  ii.  497 

V.  Bradley  (3  P.  D.  47)  ii.  488 

V.  Jamison  (46  Iowa,  68)  ii.  816 

V.  State  (Walk.  Missis.  166)      i.  764 

Bradshaw  v.  Beard  ( 12  C.  B.  n.  8. 

844)  i.  665 

V.  Heath  (18  Wend.  407)  ii.  144,  169, 

167,  766 

V,  Mayfleld  (18  Texas,  21)        i.  413 

Bradstreet  v.  Neptune  Ins.  Co.  (3 

Sumner,  600)  ii.  199  c 

Brady,  State  v.  (9  Humph.  74)  i.  808 

Braham    v.  Burchell   (8  Add.  £c. 

248)  ii.  309 

Brainard  v.  Brainard  (Brayt.  66)      i.,  716 

p.  Brainard  ( Wright,  364)        ii.  250, 

278,  674 
Bramley,  Rex  v,  (6  T.  R.  830)  i.  647 

Brampton,  Rex  v.  (10  East,  282)        i.  68, 

896,  400,  496,  623,  631 
Bramwell  v.  Bramwell  (8  Hag.  Ec. 

618 ;  6  Eng.  Ec.  232)      i.  717.  719,  780, 
804  ;  ii.  42,  44,  66,  62,  613,  619,  629 
Brandon  v.  Brandon  (14  Kan.  842)  ii.  616  a 
Branley  t;.  South  Eastern  Railway 

(12  C.B.N.  8.63)  i.402 

Bray  v.  Bray  (1  Hag.  Ec.  163;  3 

Eng.  Ec.  76)  i.  726 ;  ii.  640 

V.  Bray  (2  Halst.  Ch.  27)  ii.  489,  495 

i;.  Bray  (2  Halst.  Ch.  606)       ii.  615, 

621,  646 

V.  Bray  (2  Halst.  Ch.  628)   ii.  9,  625, 

635 

,  State  V.  (13  Ire.  289)  i.  291 

Breakey  v.  Breakey  (2  U.  C.  Q.  B. 

849)    i.  278,  416,  440,  444,  508,  609.  624 
Brealy  v.  Reed  (2  Curt.  Ec.  833;  7 

Eng.  Ec.  328)  ii.  29,  248 

Breariy,    State     v.    (2    Southard, 

566)  ii.  543,  661 


Ssvnov 
Breckenridge  v.  Ormsby  (1  J.  J. 

Mar.  236)  i.  180 

Breed  v.  Gove  (41  N.  H.  462)  ii.  283 

Breinig  t;.   Breinig    (2  Casey,  Pa. 

161)      i.  719;  ii.  446,  661,  658,  662,  761 
».   Meitzler    (11    Harris,    Pa. 

166)  i.  664,  668,  730 

Bremmer,  Ex  parte  (Law  Rep.  1  P. 

&  M.  264)  ii.  439 

V.  Bremner  (8  Swab.  &  T.  249)  ii.  466 

V.  Bremner  (8  Swab.  &  T.  878)  ii.  498 

Brenner  v,  Brenner  (48  Ind.  262)  ii.  488  a 
Brentlinger  v.  Brentlinger  (4  Rawie, 

241)  ii.  260 

Brett  V.  Brett  (6  Met  233)  ii.  128,  212,  682 
Brewer  v,  Linnaeus  (86  Maine,  428) 

U.  118  a,  126 

V.  State  (69  Ala.  101)  i.  494 

Brewster  t;.  Kitchin  (Comb.  424)  ii.  110 
Bridges  v.  Nicholson  (20  Ga.  90)  ii.  760 
Bridgman,  State  t;.  (49  Vt  202)  ii.  648 
Briggs  V.  Briggs  (86  Iowa.  888)       ii.  460 

V.  Briggs  (20  Mich.  84)      i.  718  722, 

726,  730,  733  6,  786 ;  u.  653 

V.  Briggs  (6  P.  D.  163)  ii.  1206.  122, 

124  a,  181,  146 
,  Commonwealth  v,   (16  Pick. 

203)  ii.  628  6,  643 

t;.  Hubbard  (19  Vt.  86)  i.  99 

V.  Morgan  (2  Hag.  Con.  824;  8 

Phillim.  825 ;  1  Eng.  Ec.  408)  i.  68,  822, 

828,  331,  833;  ii.  582,  581,  585, 690, 694 

V.  Rochester  (16  Gray.  837)     ii.  124 

Bright  t;.  White  (8  Misso.  421)  i.  424 

Brighton,  Reg.  v.  (1  B.  &  S.  447)      i.  316, 

817,  820 
Brinckle  v.  Brinckle  (10  Philad.  1)  ii.  381 

V.  Brinckle  (10  Philad.  144)  ii.  257  a 

Brington,  Rex  u.  (7  B.  &  C.  546)  ii.  126 
Brinkerhoflf  v.  Brinkerhoff  (2  Stew. 

Ch.  182)  i.  784,  809 

Brinkley  v.  Brinkley  (60  N.  Y.  184)  i.  72 ; 

ii.  886 

V.  Brinkley  (56  N.  Y.  192)       U.  256 

Brinsfield  v.  Carter  (2  Ga.  143)  1.  90 

Brisco  V.  Brisco  (2  Add.  Ec.  259;  2 

Eng.  Ec.  294)  ii.  80,  341 
V.  Brisco  (cited  1  Hag.  Ec.  166 ; 

3  Eng.  Ec.  77)  ii.  637 

V.  Brisco  (2  Hag.  Con.  199)      ii.  401, 

425,  447,  449,  451,  452,  459,  460,  494 
Bristow  17.  Sequerilie  (5  Exch.  276)  i.  629, 

636 
Britton,  State  v.  (4  McCord,  256)  i.  497 
Broadhead  v.  Noyes  (9  Misso.  56)  i.  402 
Broadstreet  v.  Broadstreet  (7  Mass. 

474)  i.  712  ;  ii.  806,  808 

Broadwell  v.  Broadwell  (21   Ohio 

State,  667)  ii.  427 

Brocas  v.  Brocas  (2  Swab.  &  T.  383)  ii.  261 
Brodie  u.  Alexander  (8  Scotch  Sess. 

Cas.  3d  ser.  854)  ii.  70 

V.  Brodie  (2  Swab.  &  T.  269)  ii.  120  a, 

1206,  146, 171 

655 


BRO 


INDEX  TO  THE  CASES  CITED. 


BTTO 


BwoitOK 
Brogden  v.  Brown  (2  Add.  £c.  441 ; 

2Eng.Ec.  867)  ii.  668 

Brom  V,  Brom  (2  Whart  04)  ii.  260 

Bromley  v.  Bromley  (2  Add.  £c.  1&8, 

n. :  2  Eng.  Ec.  260;  PoyDter  Mar. 

&Div.  184)  L  789;  ii.  640 

Bronson  v.  Bronson  (4  Brews.  894)  iL  284  b 

V.  Bronson  (7  Philad.  406)        ii.  38 

V.  BroDSOQ  (8  Philad.  261)      ii.  284 

V.  Newberry  (2  Doug.  Mich.  88)  i.  101 

Brook  V.  Brook  (9  H.  L.  Gas.  198) 

i.  117, 119.  878  a,  877,380 

V,  Brook  (3  Smale  &  G.  481) 

i.  356,  380 
Brooke,  Rex  r.  (4.  Bur.  1991)  i.  786 

Brookes  v.  Brookes  (1  Swab.  &  T. 

826)  i.  810 

Brookfield  v,  Morse  (7  Halst.  381)  ii.  744 
Brooks  V,  Ankeny  (7  Oregon,  461)  ii.  609, 

618 
Brooks  V.  Barrett  (7  Pick.  94)  i.  130 

Brooks  V.  Clay  (8  A.  K.  Mar.  645)  i.  640 
Brotherton  r.  Hellier  (1  Lee,  599)  ii.  309 
Brouer  v,  Vandenbargh   (81  Barb. 

648)  i.  561 

Brower  v.  Bowers  (1  Abb.  Ap.  214) 

i.  101,  801.  635 

V.  Fisher  (4  Johns.  Ch.  441]      i.  183 

Brown  v.  Ackroyd  (5  Ellis  &  B.  819; 

84  Eng.  L.  &  Eq.  214)  ii.  888 

V.  Ashbough  (40  How.  Pr.  260)  ii.  122 

V.  Brown  (6  Gill.  249;  2  Md. 

Ch.  316)  i.  638,  773,  806,  810 

V.  Brown  (1  Hag.  £c.  523)  i.  822, 332, 

833 ;  ii.  594 

-  V.  Brown  (2  Hag.  Ec.  5 ;  4  Eng. 

Ec.  11)  ii.  262,  446,  460,  460 

V.  Brown  (69  111.  815)       ii.  811,  761 

V.  Brown  ( 13  Jur.  870)  i.  227 

V.  Brown  (Law  Rep.  7  Eq.  186) 

i:  634.684a;  ii.  40 
V.  Brown  (Law  Rep.  1  P.  &  M. 

46)  i.  784.  785 

— -  V.  Brown  (Law  Rep.  8  P.  &  M. 

198)  ii.  282  a 
17.  Brown  (Law  Rep.  3  P.  M. 

202)  i.  634  a,  638;  ii.  108 

V.  Brown  (1  McCarter,  78 ;  2 

McCarter,  499)  if.  211 

V.  Brown  (6  Mass.  820)  ii.  642 

i\  Brown  (16  Mass.  389)  ii.  311 

».  Brown    (2   Md.   Ch.   816) 

i.  646,  778 ;  ii.  741 

V.  Brown  (22  Mich.  242)  i.  817  ; 

U.  369,  456 

V.  Brown  (22  Mich.  299)  ii.  498 

17.  Brown  (87  N.  H.  586)  ii.  253a,  767 

V.  Brown  (50  N.  H.  538)  i.  104a 

V.  Brown  (58  N.  Y.  609)  ii.  751 

0.  Brown  (2  R.  L  881)  ii.  651 

V.  Brown  (2  Rob.  Ec.  802)        il.  303 

u.  Brown  (8  Swab.  &  T.  217)    ii.  460 

V,  Com'th  (2  Leigh,  769)  i.  791 

V.  Deloach  (*28  Ga.  486)  ii.  528 1 

656 


oKvxnv 
Brown  0.  Gracey  (D.  &  R  K.  P.  41, 
note)  i.  411 

V.  Johnston  (Ferg.  Consist  Law 

Rep.  229)  U.  663 

— »-  V,  Killingsworth  (4  McCord, 

429)  i.  607 

V.  Leeson  (2  H.  Bl.  48)  ti  110 

V.  Lynch  (2  Brad.  214)  ti.  118 

V.  McGee  (12  Bush,  428)  i.  168  a,  1686 

9.  Moore  (88  Texas,  645)  i.  289 

V.  Patton  (8  Humpii.  135}  1.  578 

V,  Peck  ( 1  Eden,  140)  L  685 

V.  Pratt  (8  Jones  Eq.  202)         i.  414 

V.  Smith  (15  Beav.  444}         u.  118a 

V.  Smith  (88  III.  291)  ii.  881 

V.  Sta^e  (52  Ala.  888)         i.  442,  492 

,  State  V.  (28  La.  An.  279)  i.  491 

,  State  ff.  (67  N.  C.  470)  i.  494 

t;.  Westbrook  (27  Ga.  102)  I  76,  95, 

90,137;  U.  807 

o.  Worden  (89  Wis.  432)  i.  620 

Browne  v.  Burns  (5  Scotch  Seas. 

Cas.  2d  ser.  1288)  i.  288 ;  ii.  386. 408, 406 
Browning  v,  Headley  (2  Bob.  Va. 

840)  ii.  714,  715,  734 
V.  Reane  (2  Phillim.  09 ;  1  Eng. 

Ec.  190)  i.  124, 127, 134, 136  ;  U.  568,  564, 

789 
Brownsword  v.  Edwards  (2  Yes.  Sen. 

248)  it  760 

Bruce  v,  Bnrke  (2  Add.  Ea  471 ; 

2  Eng.  Ec.  381)  1.  299,  494 ;  IL  640 

Bruere  v.  Bruere  (1  Curt.  £c  566) 

ii.  395,448 
Brunei  v.  Brunei  (Law  Bep.  12  Eq. 

298)  L  785 

Brunswick  v.  Litchfield  (2  GreenL 

28)  i.  279,  658 

V,  McKean  (4  Greenl.  608)        L  516 

Brush  9.  Blanchard  (18  111.  46)        ii.  527 
Bryan  r.  Batcheller  (6  R.  I.  548)      i.  627 

V.  Bryan  (84  Ala.  516)  i.  798;  ii.  546 

0.  Doolittle  (38  Ga.  255)  i.  540 

Bryant  r.  Bryant  (Wright,  160)      ii.  614 

V.  Helton  (1  Texas,  434}    i.  409,  418 

Bryson  v.  Bryson  (17  Misso.  690) 

i.  678,  686 

o.  Bryson  (44  Misso.  232)  i.  666,  678 

V.  Campbell  (12  Misso.  498) 

i.  668,  678 
Buchanan  v,  Rncker  (0  East,  192)   ii.  159 

V.  State  (55  Ala.  154)  i.  442 

V.  Thorn  (1  Barr,  431)  i.  344 

Buck  V.  Buck  (60  III.  105)      ii.  498.  652a 
BuckholU  V.  BuckholU  (24  Ga.  238) 

i.  99 ;  ii.  88,  227,  249 
Bnckland,  People  v,  (18  Wend.  592) 

ii.  689,  640 
Buckley,  Sute  v,  (2  Hairing.  DeL 

552)  L  754 

Buckmaster  o.  Buckmaster   (Law 

Rep.  1  P.  &  M.  718)   i.  788,  784a,  8056 
Buckminster  v.  Buckminster  (88  Vt 

248)  U.  429,  666 


BT7B 


INDEX  TO  THE  CASES  CITED. 


BUT 


Bvcnow 
Bucknam  v.  Perkins  (55  Maine,  400)  i.  624 
Buckner  v.  Kuth  (18  Rich.  157)  i.  654 
Budington  9.  Munson  (38  Conn.  481)  i.  487 
Buerfening  v.  Buerfening  (23  Minn. 

568)  ii.  02,  04 

Buffaloe  v,  Whitedeer  (8  Harris.  Pa. 

182)  ii.  717 

Baford  o.  Speed  (11  Bash,  838)  i.  561 
Bugbee  v.  Blood  (48  Vt.  407)  i.  617 

Buller  V.  Freeman  (Arab.  801)  i.  806 

Ballock  V,  Bullock  (122  Mass.  8) 

I.  307  a ;  ii.  701,  702 

V.  Zilley  (Saxton,  489)  ii.  718 

Bunch  i;.  Bunch  (26  Ind.  400)  ii.  480,  712 
Bunnell  v.  Greathead  (40  Barb.  106)  ii.  7 
Bunting  v.  Lepingwell  (4  Co.  29  a)  ii.  754 
Bunyara  u.  Bunyard  (82  Law  J.  n. 8. 

Mat.  176)  ii.  654 

Burch  0.  Kewbury  (6  Seld.  874)  i.  688 
Burchet  ».  Burchet  (Wright,  161)  ii.  614 
Barckle  i^.  Dry  Dock  (2  Hall,  151)  ii.  75 
Burden  v.  Burdell  (2  Barb.  478)      ii.  334, 

849 
Burdick  p.  Briggs  (11  Wis.  126)  ii.  706 
Barditt  v.  Grew  (8  Pick.  108)  i.  70 

Burge  V.  Burge  (88  111.  164)  li.  582,  534  6, 

761 
Burgess  v.  Burgess  (1  Dut.  287)    ii.  261, 

803.  400  a,  418 

V,  Bargess  (1  Hag.  Con.  384)     i.  53. 

110,816,377:  u.  282 

V,  Bargess  (2  Hag.  Con.  228 ; 

4  Eng.  Ec.  527)  ii.  7,  248,  244,  248, 

618. 615,  625,  642 

V.  Burgess  (47  N.  H.  395)         ii.  688 

V.  Clark  (8  Ind.  250)  ii.  120  a 

Burghart  v.  Angerstein  (6  Car.  &  P. 

690)  i.  467 
Burgoyne  v.  Free  (2  Hag.  Ec.  456)  ii.  222 
Burk  t;.  Phips  (1  Root,  487)  u.  528 
,  Reg.  V,  (8  Crawf.  &  Dix  C.  C. 

00)  !.  116 

Burke  v,  Sarage  (13  Allen,  406)  i.  624 
Burkett  v.  Trowbridge  (61  Maine, 

251)  i.  567 

Burlen  v.  Shannon  (8  Gray,  887)    i.  571, 

625;  ii.  767 

V.  Shannon  (14  Gray,  488)       i.  616. 

624,  625 ;  U.  767 

V.  Shannon  (00  Mass.  200)       ii.  767 

o.  Shannon  (115  Mass.  438)    ii.  121, 

126, 168  a,  214 
Burlington,  &c.  Railroad  v.  March- 

and  (5  Iowa,  468)  1.  84 

Burlington,  v»  Swanrille  (64  Maine, 

78)  ii.  125 

Bum  V.  Farrar  (2  Hag.  Con.  860)  i.  400 
Burnett  v,  Paine  (62  Maine.  122)  ii.  501 
Bum  ham  v.  Rangeley  (1  Woodb.  & 

M.  7)  ii.  110, 120 

Bums  V.  Bums  (18  Fla.  869)  i.  813  ; 

ii.  268,  844,  6846,  684  c 

V,  Bums  (60  Ind.  250)    ii.  86,  88, 46, 

.     883, 887 

▼OL.  I.  42 


Burr  V.  Burr  (2  Edw.  Ch.  448)       ii.  334, 

847,  605,  607 

».  Burr  (7  Hill,  N.  T.  207)      ii.  851. 

425,  428,  442,  445,  457,  473 

V.  Burr  (10  Paige.  20)  i.  71,  74 ; 

ii.  50,  56,  57,  58,  442,  737 

V.  Burr  (10  Paige,  166)  ii.  260 

V.  Wilson  ( 18  Texas,  867)        ii.  548 

Burrett  v.  Booty  (8  Taunt.  848)  ii.  401 
Burritt  v.  Burritt  (20  Barb.  124)     ii.  552, 

658 
Burroughs  v.  Burroughs  (2  Swab.  & 
T.  803)  i.  771,  708  a,  805 

V.  Burroughs  (2  Swab.  &  T. 

544)  ii.  282  a 

V.  U.  S.  (2  Paine,  560)  U.  280 

Burrows  v.  Burrows  (1  Hag.  Ec. 
100)  i.  180 

17.  Barrows  (Law  Rep.  1  P.  & 

M.  554)  ii.  446 

u.  Jemino  (2  Stra.  733)  ii.  701 

,  People  V.  (27  Barb.  89J  i.  677 

t^.  Purple  (107  Mass.  4&)       ii.  427, 

428  a 
Burslar  v,  Burslar  (5  Pick.  427)      ii.  365. 

429  446  457 
Burt  p.  Burt  (2  Swab.  &  T.  88)  '      i!  524 

r.  Huriburt  (16  Vt.  202)  ii.  712 

Burtis  V.  Burtis  (Hopkius.  557)    i.  24,  71, 

72.  166.  178,  323 ;  ii.  291 
Burton  v,  Anderson  (1  Texas.  93)    i.  426 

17.  Sturgeon  (2  Ch.  D.  818)      ii.  717. 

718 
Burton-upon-Trent,  Rex  v,  (3  M.  & 

S.  537)  i.  204 

Burtwhistle  v.  Vardill  (6  Bing.  N.  C. 

385)  i.  548 

Bury's  Case  (5  Co.  986)  i.  113,  116,  338 
Bury  V.  Phillpot  (2  Myl.  &  K.  349)  i.  448 
Busby  V.  Busby  (2  Swab.  &  T.  888)  ii.  498 
Bush  V.  Brainard  (1  Cow.  78)  ii.  75 

17.  Bush  (37  Ind.  164)  ii.  463, 530, 582 

Bussey  v.  Leavitt  (8  Fairf.  378)  ii.  814 
Butler  V.  Breck  (7  Met.  164)  i.  295 

V.  Butler  ( 1  Lee,  88 ;  5  Eng.  Ec. 

299)  ii.  386.  423 

17.  Butler  (4  Litt.  201)        i.  72,  795 ; 

ii.  819,  355,  858 

t7.  Butler  (Milward,  56)  ii.  294 

17.  Butler  (Milward,  620)  ii.  457,  460 

17.  Butler  (4  Pa.  Law  Jour.  Rep. 

284)  i.  569.  799 

V.  Butler  (1  Parsons,  829)  i.  717, 718, 

722,  730,  732,  786,  773,  788,  786,  799 ; 

ii.  88,  399,  651 

r.  Eschleman  (IB  111.  44)    i.  170,  171 

r.  Forbes  (Ferg.  209)        ii.  148, 150 

17.  Gastrin  (Gilb.  Ch.  156)  i.  51,  109, 

814.  316.  818,  877 

p.  Palmer  (1  Hill,  N.  Y.  324)    i.  667 

—  17.  Pennsylvania  (10  How.  U.  S. 
402:  8  Am.  Law  Jour.  885)   i.  667,  677 

,  Rex  a.  (Russ.  &  Ky.  61)  i.  294,  299, 

451 

657 


OAL 


INDEX  TO  THE  CASES  OITED. 


CAB 


Sbotiov 
Butterfield  v.  ForreBter  (11  East,  00}  ii.  76 
Butterworth  v,  StRgg  (2  Johos.  Cas. 

291)  ii.  28  a 

Button  V,  MoCaulej  (88  Barb.  413)  i.  2 
Buttrick  v.  Allen  (8  Mass.  278)  1.  476 
Bjlandt  v.  Bjlandt  (2  Haldt.  Oh.  28) 

iL608 
Bynam  v.  Bostick  (4  Des.  266)  i.  164 
Byrne  v.  Byrne  (3  Texas,  886)        i.  724, 

761 ;  ii.  661 
V,  Carew  (18  Irish  Eq.  1)  i.  686 


C.  V.  C.  (28  Eng.  L.  &  Eq.  608)       i.  722, 

727,  732,  736.  736 ;  ii.  280 

V.  C.  Law  Rep.  (1  P.  &  M.  640) 

ii.  265  a 
Caballero,  Saccession  of  (24  La.  An. 

578)  i.  875 

Cabell  v.  Cabell  (1  Met.  Ky.  319)    i.  669, 

677,  678,  686 
Cadogan  o.  Cadogan  (2  Hag.  Con.  4) 

ii.  614 
Cadwalader  o.  Howell  (3  Harrison, 

138)  ii.  118  a 

Csesar,  People  v.  (1  Parker   C.  C. 

645)  ii.  702 

Cage  V.  Acton  (1  Ld.  Raym.  515)   ii.  690, 

691,  698 
Cain  V,  Bankley  (85  Missis.  119)      i.  582 

V.  McHarry  (2  Bush,  268)        ii.  453 

,  State  V.  (0  Blackf.  422)  i.  846 

Cairns  v.  ("aims  ( 109  Mass.  408)  ii.  9 

Calame  v.  Calame  (10  C.  E.  Green, 

548;  9  C.  £.  Green,  440)      il  427,  485, 

474,  481,  706 
Calcraft  v.  Hasborongh  (4  Car.  &  P. 

499)  ii.  7 

Calder  v.  Bull  (8  Dall.  886)  i.  675,  685 
Calder,  People  v.  (30  Mich.  85)  i.  496, 490  a 
Calderwood  v.  Pyser  (81  Cal.  883)  i.  705 
Caldwell  i^.  Carrington  (9  Pet.  86)  ii.  199 « 

V.  State  (17  Conn.  467)  ii.  635 

V.  Stuart  (2  Bailey,  574)  ii.  728 

V,  Vanvlissengen  (9  Hare,  415)  i.  867, 

421 
Calef  e;.  Calef  (54  Maine,  365)       ii.  218  a 

,  Com'th  V.  (10  Mass.  168)  i.  777 

Calkins  v.  Long  (22  Barb.  97)  i.  681, 660; 

ii.  59 
Call  t;.  Call  (65  Maine,  407)     ii.  381,  898, 

466,  552 

,  Com'th  V.  (21  Pick.  609)  i.  703 

Callahan  v.  Callahan  (7  Neb.  88)    ii.  260, 

308 

V.  Griswold  (9  Misso.  784)      ii.  7536 

V.  Patterson  (4  Texas,  61)        il.  869 

Callender  v,  Callender  (53  How.  Pr. 

364)  ii.  242a 

Calloway  v.  Bryan  (6  Jones,  N.  C. 

569)  ii.  690,  700,  704 

u.  Witherspoon  (6  Ire.  Eq.  128)  i.  181 

Callwell  r.  Callwell  (3  Swab.  &  T. 

259)  U.  145,  509  a 

658 


CalTin's  Case  (7  Co.  1)  i  880 

Cambridge  v.  Charlestown  (13  Mass. 

501)  ii.  118  a 
CampbeU  v.  Beck  (50  Bl.  171)  i.  292,  845 
V,  Campbell  (Law  Bep.  1  H.  L. 

Sc.  182)  i.  447 

Camden  i;.  Mulford  (2  Dntcher,  49)  ii.  188, 

758  s 
Camerlin  v.  Palmer  Co.  (10  Allen, 

589)  i.  572,  616;  ii.  528  a 

Cameron  v.  Cameron  (2  Coldw.  875)  ii.  89, 

V.  Malcolm  (Mor.  Diet.  12586)  L  199 

V,  State  ( 14  Ala.  546)        i.  453.  497, 

825;  U.  285,  286 
Camp  V.  Camp  (18  Texas,  528)        i.  724, 

734  791 
Campbell's  Case  (2  Bland,  209)        ii!  281 
Campbell  v.  Campbell  (Deane  &  S. 
285)  u.  46 

17.  Campbell  (12  Hon,  686;  54 

How.  Pr.  115)  u.  261 

V.  Campbell  (Law  Rep.  1  H.  L. 

Sc.  182)  i.  266,  267,  607  a 

V.  CampbeU  (37  Wis.  206)       u.  427, 

44o  447  6346 

V,  Gullatt  (48  Ala.  57)      'i.  279,  283 

V.  Hall  (1  Cowp.  204)  i.  399 

V,  Honyman    (8  Scotch    Sess. 

Cas.  1039 ;  5  Wils.  &  S.  92)    i.  247, 265 

V.  Sassen  (2  Wils.  &  S.  300)     i.  232, 

286.  237 ;  ii.  886,  408 

V.  State  (23  Ala.  44)  ii.  621 

V.  Strong  (Hemp.  205)  ii.  753 

Canady  v.  George  (6  Rich.  Eq.  103)  i.  88, 

454 
Candy  v.  Candy  (0  PhiUd.  516)  u.  256  a 
Canfleld  v.  Canfleld  (34  Mich.  519)  I.  735 ; 

u.  051a 

V.  Squire  (2  Root,  300)  i  424 

Cannon  v.  Alsbury  (1  A.  K.  Mar. 
76)  i.  143,  288,  284,  298 

V.  Cannon  (7  Humph.  410)        i.  448 

CanoTer  v.  Cooper  (8  Barb.  115)      ii.  528 
Cantelou  v.  Hood,  (56  Ala.  519)       i.  156, 

168  a,  1686 
Canterbury's  Case  (2  Co.  46  a)  i.  588 

Can  tine  u.  Phillipt  (5  Harring.  Del. 

428)  i.  558 

Cany  v.  Patton  (2  Ashm.  140)  i.  554,  558, 

578,  580,  619,  620 
Capehart  v.  Carradine  (4  Strob  42)  i.  170 
Capel  V.  Powell  (17  C.  B.  v.  8.  748)  ii.  724 
Carden  v.  Carden  (1  Curt.  Ec.  558)  ii.  158 
CardweU  i;.  CardweU  (12  Hun,  92)  ii.  601, 

605 
Carey's  Appeal  (25  Smith,  Pa.  201) 

ii.  118  a 
Carey  v,  Carey  (2  Daly,  424)  ii.  499 

Cargile  v.  Wood  (63  Misso.  501)      1.  253, 

266,484.488,605  a 
Cargill  p.  Cargill  (1  Swab.  &  T.  235)  i.  810 
Carithers  v,  Yenable  (62  Ga.  889)  ii.  458 
Carley  v,  .Carley  (7  Gray,  645)        iL  744 


CAS 


IKDBX  TO  THE  CASES  CITED. 


CHA 


BKCTIOlf 

Carlej  r.  Green  (12  Allen,  104)       i.  666, 

579,646  a 
Carlton  v,  Carlton  (44  Ga.  216)       ii.  406, 

446,  498 
Carmena  v,  Blaney  (16  La.  An.  246) 

i.  299  375 
Carmichael  v.  State  (12  Ohio  State, ' 

568)  i.  279 

Carnegie  v.  Morrison  (2  Met.  881)  i.  423  a 
Caroon  v.  Bogers   (6  Jones,  N.  C. 

240)  i.  848 

CaroU  v.  State  (42  Missis.  334)  ii.  635 
Carpenter  v.   Carpenter    (Milward, 

169)  i.  727,  729,  730,  754 ;  ii.  808 

V.  Dame  (10  Ind.  126)  ii.  728 

V.  Whitman  (16  Johns.  208)    ii.  660, 

662 

Carr  v.  Carrr  (22  Grat.  168)       i.  669,  740, 

748;  ii.  377,  632;  683,584  a 

i;.  Holliday  (6  Ire.  Eq.  167)       i.  135 

,  State  V.  (6  N.  H.  367)  i.  424 

Carre  v.  Carre  (2  Yeates,  207)  ii.  266 

Carris  v.   Carris   (9  C.   E.   Green, 

616)  i.  167,  191 ;  ii.  291 

Carrol  v.  Blencow  (4  Esp.  27)  i.  590 

Carroll  v.  Carroll  (20  Tex.  731)  i.  615,  518, 

648 

V,  Renich  (7  Sm.  &  M.  798)       i.  404 

Carron  i^.  Martin  (2  Dutcher,  694)  ii.  133, 

763  e 
Carson  o.  Carson  (40  Missis.  849)     i.  104, 

607,  668,  696 

V.  Murray  (3  Paige,  483)  i.  633,  638, 

660 
Carstairs  v.  Carstairs  (8  Swab.  &  T. 

588)  ii.  894,  509  a 

Carter  v.  Carter  (62  III.  439)     ii.  278,  670 

V.  Carter  (6  Mass.  263)      ii.  178,  266 

V.  Carter  (14  Sin.  &  M.  69)        i.  647 

Cartledgev.  Cartledge  (4  Swab.  &  T. 

249)  ii.  267 

Cartlidge  p.  Cartlidge  (2  Swab.  &  T. 

567)  ii.  530 

Cartwright  v.  Bate  (1  Allen.  614)    i.  668. 

568,  576,  620 ;  ii.  6 
V.  Cartwright  (8  De  G.  M.  &  G. 

982)  i.  637 
V.  Cartwright  (19  Eng.  L.  & 

Eq.  46)  i.  806 ;  ii.  719,  741 
V,  Cartwright  (1  Phillim.  90 ;  1 

Eng.  Ec.  47)  i.  180,  136;  ii.  563 

V,  Cartwright  (18  Texas,  626) 

i.  726.  736,  788 
Camthera  v.  Camthers   (13  Iowa, 

266)  i.  730,  762 

Case  V.  Cose  (17  Cal.  598)        i.  440,  442, 

644 ;  ii.  274 

V.  Case  (2  Swab.  &  T.  65)      ii.  284  c 

V.  Clarke  (6  Mason,  70)  i.  786;  ii.  122 

Cason  9.  Cason  ( 16  Ga.  406)  ii.  396,  498 
Cass  V.  Cass  (4  Stew.  Ch.  626)  ii.  666a 
Cassady  v.  Cavenor  (37  Piwa.  800)  ii.  75 
Cassidy   v,  Leitch  (2  Abb.  N  Cas. 

816)  ii.  746 


Sionoir 
Cast  r.  Cast  (1  Utah  Ter.  liS/  ii.  898 
Casteel  v.  Casteel  (8  Blackf.  240)    i.  668, 

561,  668,  613,  616 
Castell  Carehiion,  Rex  v.  (8  East, 

77)  i.  514 

Castello  V.  Castello  (41  Ga.  618)  u.  283 
Castle  V.  Noyes  (4  Kernan,  329)  ii.  750 
Castleden  o.  Castleden  (9  H.  L.  Cas. 

186)  ii.  112,  582,  583 

Castrique  v.  Imrie  (Law  Rep.  4  H. 

L.  414)  u.  132,  159 

Castro  V.  lilies  (22  Texas,  479)         i.  404, 

405 
Gates  o.  Woodson  (2  Dana,  462)       L  136 
Catherwood  v.  Caslon  (Car.  &  M. 
431 ;  18  Law  J.  k.  a.  Exoh.  884)    i.  498 

V.  Caslon  (13  M.  &  W.  261;  8 

Jur.  1076)  i.  278,  442,  626 

Catlin  V.  Gladding  (4  Mason,  308)    ii.  118 

V.  Martin  (69  N.  Y.  893)  i.  563 ;  ii.  401 

Caton  V.  Caton  (18  Jur.  431)     ii.  14,  278, 

337,  613,  615,  617,  620,  621,  646 

Catterall  i^.  Catterall  (1  Rob.  Ec.  680)  i.  56, 

68,  278,  284,  287  a ;  ii.  268 

V.  Sweetman  (1  Rob.  Ec.  804)  i.  278, 

283,  284,  286,  287  a,  467 
Cattison  v,  Cattison  (10  Harris,  Pa. 

276)  i.  799 ;  ii.  659,  661 

Caudrey's  Case  (5  Co.  la)  i.  54 

Cai^olle  V,  Ferne  (26  Barb.  177)  i.  258a, 

279,  467,  475,  540 
Cavell  V,  Prince  (Law  Rep.  1  Ex. 

246)  i.  106,  339 

Caylbrd's  Case  (7  Greenl.  57)  i.  442,  492, 

497,  682 ;  ii.  628 
Cecil  Bank  v.  Barry  (20  Md.  287)  i.  418 
Chadwick,  Reg.  v,  (12  Jur.  174;  11 

Q.  B.  178)  i.  119,  299,  814,  816 

Chaffee  u,  Chaffee  (14  Mich.  463)  ii.  406, 

409a 

t;.  Chaffee  (16  Mich.  184)     ii.  868  d, 

863  s 

Chaine  v.  Wilson  (1  Bosw.  678)       ii.  124 

Chaires  v.  Chaires  (10  Fla.  808)       ii.  876 

Chamberlain    v.    Chamberlain    (2 

Aikens,  282)  ii.  256 

V.  Chamberlain  (71  N.  Y.  428)  i.  444, 

446,  640 

V.  Chandler  (8  Mason,  242)         i.  58 

V,  Davis  (38  N.  H.  121)  i.  661 

V.  People  (28  N.  Y.  86)     ii.  283,  728 

Chamberlaine  v,  Hewson  (6  Mod. 

70)  ii.  782 

Chambers  v.  Chambers  (1  Hag.  Con. 
489 ;  4  Eng.  Ec.  446)        ii.  76,  86,  614, 

620, 6:^7 

V,  Dickson  (2  S.  &  R.  476)         i.  443 

V.  Donaldson  (9  East,  471)       i.  692, 

698 
— —  V.  Queen's  Proctor  (2  Curt.  Ec. 

415';  7  Eng.  Ec.  161)        i.  180;  ii.  563 
Champlin  v.  Champlin  ( Hoffman,  56)  i.  660 

t;.  Champlin  (42  Iowa,  169)      it  398, 

418 

659 


CHE 


INDEX  TO  THE  CASES  GITBD. 


CLA 


BBOnOOT 

Chancellor'8  Case  (1  Bland,  696)  i.  677 
Cliancellor  v.  Milly  (9  Dana,  23)  i.  640 
Chandler  v.  Chandler  (18  Ind.  492)  ii.  489 

.  Chandler  (24  Mich.  176)      ii.  680 

Chanoine  v.  Fowler  (8  Wend.  178)  i.  424 
Chapman  v.   Chapman   (10  C.   E. 

Green.  394)  ii.  884 

-  V.  Chapman  (2  Conn.  847)         i.  640 

V,  Chapman  (18  Ind.  396)        11.  866, 

433,  619 

w.  Com'th  (6  Whart.  427)  ii.  88 

V.  Cooper  (6  Rich.  462)  i.  464 

V.  Gray  (8  Ga.  841)  i.  687,  643 

Chappie  V,  Cooper  (13  M.  &  W.  262)  i.  666 
Chariton  v,  Moberly  (69  Miss.  238)  ii.  124 
Charkieh,  The  (Law  Rep.  4  A.  &E. 

69)  ii.  132 

Charles  v,  Charles  (Law  Rep.  1  P.  & 

M.  260)  i.  84 ;  u.  488 

Charles  RiTer   Bridge   v.  Warren 

Bridge  (7  Pick.  344)  i.  687 

Charleton,   Keg.   v.  (Jebb.  207;  1 

Crawf.  &  Dix  C.  C.  316)  !.  630 

Charlotte  t;.  Chouteau   (21  Misso. 

690)  1.  164,  418.  426,  426,  427 

Charruaud  v,  Charruaud  (1  N.  Y. 

Leg.  Obs.  134)  ii.  707.  717,  719 

Chase  v.  Chase  (6  Gray,  167)  ii.  121,  123, 

128,  U6,  214,  724 

V.  Chase  (66  Maine,  21)  ii.  376 

V,  Chase  (106  Mass.  386)      ii.  428  a, 

463  498  499 

,  Com'th  r.  (6  Cush.  248)     '      i!  470 

V.  Ingalls  (97  Mast.  624)  ii.  499 

i;.  Smith  (6  Vt.  666)  ii.  628 

Cheatham  v,  Cilheatham  (10  Misso. 

296)  i.  722,  726,  826 

Cheek  v.  Bellows  (17  Texas,  613)     i.  661 

,  State  t;.  (18  Ire.  114)  i.  424 

Cheeseman,  State  v,  (2  Southard, 

445)  ii.  661 

Cheever  v.  Wilson  (9  Wal.  108)  ii.  128  a, 

137, 163  a,  203,  763 
Chegaray,  People  o.  (18  Wend.  637) 

ii.  6286,  629,  646,  649,  661 


Chenanit  v,  Chenault  (6  Sneed,  248) 

ii.  427,  476, 


611 


Cheney  o.  Arnold  (16  N.  Y.  346)     1.  266, 

268a 
Chenowith  v,  Chenowith  (14  Ind.  2) 

ii.  706 
Choriot  v.  Foussat  (S  Binn.  220)  ii.  133 
Chesapeake,  &c.  Canal  v.  Baltimore, 

&c.  Railroad  (4  Gill  &  J.  ij  i.  422 

Cheseldine   v.  Brewer  (1    Har.  & 

McH.  162)  i.  279, 279  a,  443 

Chesuutt  V.  Chesnutt  (I  Spinks,  196) 

i.  722, 727,  732,  736 ;  ii.  280 
Chestnut  v.  Chestnut  (77  III.  346)  ii.409a, 

439  499 

V.  Chestnut  (88  lU.  648)  U.  276,'613, 

620 
ChetUe  o.  Chettle  (3  Philtim.  607)  ii.  80, 

89 

660 


Chetwynd  v,  Chetwynd  (Law  Rep. 
1  P.  &  M.  39)  ii.  4776,  609a,  6286, 

630  a,  632,  633,  534,640 

V.  Chetwynd   (4  Swab.  &  T. 

161)  u.  230,  300, 632 

Chevalier  v.  Whatley  (12  La.  An. 

661)  i.  198 

Chichester  v.  Donegal  (1  Add.  Ec 
6)  ii.  126,  168 

0.  Mure  (3  Swab.  &  T.  223)     i.  284, 

287a,  a06a;  ii.  698,  769a 
Chick  V,  Ramsdale  (1  Curt.  Ec  84) 

i.  110;  ii.  282 
Child's  Case  (109  Mass.  406)  i.  807  a 

Childs  V.  Childs  (49  Md.  609)  i.  720,  748. 

764,  767 
Chiles  9.  Drake  (2  Met.  Ky.  146)  i  442 
Chirac  v.  Reineoker  (2  Pet.  618)  i.  640 
Choate  v.  Choate  (3  Mass.  391)  ii.  173, 314, 

604 
Chouteau  v.  Cheralier  (1  Misso.  848)  i.  478 

V.  Douchouquette  (1  Misso.  669) 

i.  582  618 

V.  Magenis  (28  Misso.  187)  i.  678!  686 

1^.  Merry  (8  Misso.  264)    i.  682.  683, 

602 

V.  Pierre  (9  Misso.  8)  i.  409,  417 

Chrewe's  Case  (Macq.  Pari.  Pract. 

699)  i.  287 

Christian  v.  Ladd  (13  Scotch  Sess. 

Cas.  2d  ser.  1149)  ii.  148, 149 

Christianberry  v,  Cbristianberry  (3 

Blackf.  202)  ii.  47,  80,  87, 90, 605 

Christie's  Estate  (Tucker,  81)  i.  437 

Christmas  v,  Russell  (6  Wal.  290)  ii.  760a 
Christy  V.  Clarke  (46  Barb.  629)  i.  124. 438, 

494 
Chubb  t;.  Johnson  (11  Texas.  469)  i.  101 
Chumasero  v.  GUbert  (24  lU.  298) 

i.  409,  418 
Chunn  V.  Chunn  (Meigs,  181)         ii.  460, 

467,  474,  475 
Church  V.  Church  (8  Mass.  167)  ii.  004, 606 

V.  Hubbart  (2  Cranch,  187)  i.  409. 418 

V.  Landers  (10  Wend.  79)  i.  561 

Churchill  v.  Churchill  (Law  Rep.  1 

P.  &.  M.  485)  ii.  894 

Cigars,  U.  S.  v.  (1  Woolw.  128)    li.  283  a 
Ciocci  V.  Ciocci  (26  Eng.  L.  &  Kq. 
604;  1  Spinks,  121)  i.  785;  il.  280.626, 

635,642 
City  V.  Thiele  (10  Philad.  205)         ii.  869 

V.  Williamson  (10  Philad.)  L  808,  890 

Clanton  v,  Barnes  (50  Ala.  260)  i.  424 
Chapham,  Rex  v.  (4  Car.  &  P.  29)  i  467 
Clapp  9.  Clapp  (97  Mass.  531)  u.  92, 04, 95, 

628 
Clare  v.  Clare  (4  C.  E.  Green,  87)    ii.  618 

r.  State  (5  Iowa,  509)  i.  426 

Clark  17.  Clark  (8  Cush.  885)  iL  702 

r.  Clark  (19  Kan.  522)  L  800 

V.  Clark  (97  Mass.  381)  ii.  108.  1056 

V.  Clark  (8  N.  H.  21)  ii.  171, 178, 175, 

196 


CLO 


INDBX  TO  THE  CASES  OITED. 


COL 


SSOTW 

Clark  V,  Clark  (10  N.  H.  880)     i.  24.  668, 

698 ;  ii.  238,  284 

V.  Clark  (7  Rob.  N.  Y.  276)  il.  408,  610 

V.  Clark  (4  Swab.  &  T.  Ill)      ii.  894 

V.  Clark  (6  Watts  &  S.  86)      ii.  202, 

225,  851,  437,  438,  499,  706,  780,  781, 

737  739 

V.  Clark  (Wright,  225)  ii.  472, 582, 678 

r.  Likens  (2  Dutcher,  207)     ii.  118a 

V.  Cox  (82  Mich.  204)  i.  656 

17.  Field  (13  Vt.  460)  i.  166,  206,  214, 

215,  230,  233.  243,  245,  249;  ii.  291 

V.  Slaughter  (38  Missis.  64)  ii.  255,  710 

,  State  V,  (54  N.  H.  456)  i.  494 

r.  Trail  (1  Met  Ky.  35)  ii.  568 

Clarke,  In  re  (2  Q.  B.  619)  U.  753 
V.  Bank  of  Mississippi  (5  Eng. 

516)  i.  424 

V.  Douce  (2  Fhillim.  335)         ii.  281 

V.  Hankin  (2  Phillim.  828  n.)    i.  294 

V.  Lott  (11X11.  106)    ii.  719,  750,  754 

i;.  McCreary  (12  Sm.  &  M.  347) 

i.  670,  675;  ii.  714 
Clay  V.  Clay  (21  Hun,  609)  u.  810 

<;.  Smith  (3  Pet.  411)  i.  666a 

Clayton  t;.  Adams  (6  T.  K.  604)        I.  591 

V.  Clayton  (1  Asiim.  52)  ii.  328 

V.  Clayton  (4  Col.  Ter.  410)       i.  488 

,  State  6'.  (11  Rich.  581)  L  83 

V.  Wflrdell  (4  Comst.  280;  5 

Barb.  214)        i.  279,  280,  440.  441,  442, 

443,  446,  618 ;  ii.  272 
Clear  v.  Reasor  (29  Iowa,  827)  ii.  620 
Cleaver  v.  Wood  ridge    (2  Fliillim. 

862)  ii.  232 

Clegg  V.  Leory  (3  Camp.  166)  i.  428 

Clement  v.  Beard  (5  Mod.  448)         i.  816 

i\  Kimball  (98  Mass.  686)         ii.  627 

V.  Mattison  (3  Rich.  98)    i.  124,  181, 

136,  568,  570.  786 ;  ii.  807 

V.  Rhodes  (8  Add.  Ec.  37)        ii.  309 

Clements  v.  Clemenu  (3  Swab.  &  T. 

394)  u.  230.  743 

,  Com'tb  p.  (6  Binn.  206)  i.  156 

V.  Crawford  (42  Texas,  601)  i.  1686 

Clendenning  o,  Clendenning  (Mart. 

N.8.  488)  i.  802 

Cleveland,  &c.  Railroad  v.  Erie  (8 

Casey,  Pa.  380)  ii.  766 

Clews  p.  Bathurst  (2  Stra.  960)  ii.  754,  759 
(Mifford  V.  Laton  (8  Car.  &  P.  15; 

1  Moody  &  M.  101)  i.  531,  654,  620 

Clifton,  In  re  (47  How.  Pr.  172)    ii.  5286, 

528  (/ 

V.  Davis  (1  Parsons,  81)  i.  181 

Clinton  v.  Clinton  (Law  Rep.  1  P. 

&  M.  215)  ii.  498 

v.  York  (26  Maine,  167)  ii.  529 

Clobom's  Case  (Hetley,  149)  i.  748 

Cloncurry's  Case  (Cruise  on  Digni- 
ties, 276 ;  Wadd.  Dig.  288)  i.  392 
Close  17.  Close  (9  C.  E.  Green.  838 ; 

10  C.  E.  Green,  626)  i.  717, 722, 726,  730, 

787,  740 


BlOlIOH 

Close  9.  Close  (10  C.  E.  Ureen,484) 

ii.  449 
Clouser  v.  Clapper  (59  Ind.  548)  ii.  44 
Clout  V.  Clout  (2  Swab.  &  T.  391 )  ii.  533 
Clover,  State  v.  (1  Harrison,  419)  U.  629, 

549 
Clowes  p.  Jones  (3  Curt.  Ec.  185) 

i.  167.  204 ;  ii.  816 
p.  Clowes  (9  Jur.  856 ;  4  Notes 

Cas.  1)  i.  801 ;  ii.  5,  9,  88,  262 

Clutch  p.  Clutch  (Saxton.  474)        i.  750; 

ii.  228,  241,  245,  249,  6U5 
ante  r.  Fitch  (25  Barb.  428)  i.  178 

Glutton  p.  Cherry  (2  Piiillim.  873)  ii.  281 
Coad  p.  Coad  (^  Wis.  392)     ii.  393,  394, 

398,  409  a,  427,  429 
Coale  p.  Harrington  (7  Har.  &  J. 

147)  i.  469 

Cobbe  p.  Garston  (Mil ward,  529)    ii.  241, 

243,293  a.  294 
Coble  p.  Coble  (2  Jones  Eq.  392)  i.  826 
Cochran  p.  Cochran  (35  Iowa,  477)    ii.  6, 

9  18 

p.  Couper  (2  Del.  Ch.  27)         u.  767 

p.  Loring  (17  Ohio,  409)  i.  83 

p.  Van  Surlay  (20  Wend.  365) 

i.  667,  681 
Cochrane,  In  re  (8  Dowl.  P.  C.  630) 

i.  754,  755,  786 

,  Petitioner  (10  Allen,  276)       L  307  a 

Cock  p.  Cock  (3  Swab.  &  T.  614)   i.  8056 
Cocke  p.  Hannum  (39  Miss.  423)     ii.  530 

p.  Ravie  (6  Ves.  283)  ii.  606 

Cockrill  p.  Calhoun  (1  Nott  &  McC. 

285)  L538 

Cocksedge  p.  Cocksedge  (1  Rob.  Ec. 

90)  ii.  80,  86,  623,  630 

p.  Cocksedge  (14  Sim.  224)       i.  637 

Codd  p.  Codd  (1  Bland,  n.  101)        ii.  860 

p.  Codd  (2  Johns.  Ch.  141)      ii.  862, 

530,532 

p.  Codd  (2  Johns.  Ch.  224)      ii.  606 

Coddington  p.  Coddington  (5  C.  E. 

Green.  268)  ii.  144,  209 

Codrington  p.  Codrington  (8  Swab. 

&T.  496)  iL580a 
p.  Codrington  (4  Swab.  &  T. 

68 ;  3  Swab.  &  T.  868)  ii.  257  a,  607 
Cofer  p.  Thurmond  (1  Kelly,  538)  i.  462 
Coffee  p.  Neely  (2  Heisk.  304)  ii.  760  a 
Coffey  p.  Home  Life  Ins.  Co.  (44 

How.  Pr.  481 ;  8  Jones  &  S.  814)  i.  130 
Coffin  p.  Coffin  (56  Maine,  861)  ii.  266 
p.  Dunham  (8  Cush.  404) 


ii.  891, 

397,  419 

ii.  723 

i.  670 

il.  507 


p.  Jones  (18  Pick.  441) 

p.  Rich  (45  Maine,  507) 

Coglar  p.  Coglar  (1  Ves.  Jr.  94) 
Cogswellp.  Tibbetto(8N.  H.  41)    1.627, 

628 
Cohen  p.  Wigfall  (8  Rich.  287)  ii.  124 
Cole,  Ex  parte  (28  Ala.  50)  i.  596 

p.  Cole  (28  Iowa,  483)       i.  717,  788, 

752;  ii.  616  a,  5286,657,658 

661 


OOM 


IHDEX  TO  THE  CASBS  CITED. 


OOO 


BMnmr 
Cole  V,  Cole  (H  Misao.  Ap.  571)     ii.  U^  b, 

844 

».  Cole  (5  Sneed,  57)  i.  124, 127, 142 

V,  Cole  (27  Wis.  581)  i.  100;  ii.  455. 

457,509 

V,  Corder  (2  Phillim.  106)         ii.  221 

i;.  Langley  (14  La.  An.  770)      i.  540 

u.  Manning  (2  Q.  B.  D.  611)    ii.  625 

V.  People  (84  III.  216)  L  847  a 

&.  State  (6  Baxter,  239)  ii.  625 

Coleman's  Case  (6  City  H.  Bee.  8)  i.  150, 

293.  494,  490 
Coleman  v.  Carr  (Walk.  Miss.  258)  i.  677 
—  V.  Coleman  (Law  Rep.  1  P.  & 

M.  81)  ii.  44  a.  81,82 

Coles  V,  Coles  (2  Md.  Ch.  841)  i.  718, 748 ; 

ii.  228,  875,  387.  898,  406.  425,  461 

r.  Coles  (5  Stew.  Ch.  547)         i.  767 

Collet's    Case'  (2    Mod.  814;    T. 

Jones,  813)  ii.  240 

Collett  V.  Collett  (1  Cart.  £c.  678)  i.  785; 

ii.  682 

V,  CoUett  (3  Curt.  Ec.  726)     ii.  128, 

157, 158, 176 
— » V.  Collett    (8    Monthly    Law 

Mag.  158)  ii.  00 

i;.  Collett  (Wadd.  Dig.  38)       ii.  682 

V.  Keith  (2  East,  260)  i.  411 

Collier  t;.  Brown  (3  Post.  &  F.  67)    i.  580 

V,  Collier  (1  Dev.  £q.  356)        i.  24 ; 

ii.  72,  227 

V.  Harkness  (26  Ga.  862)      '    i.  209 

Collins  V.  Blantern  (2  Wils.  341)       ii.  75 

V,  Collins  (2  Brews.  515)  i.  212 

V.  Collins  (ii9  Ga.  517)  i.  726;  ii.  420, 

461 
V.  Collins  (71  N.   Y.  269  ;  10 

Hun.  272)  u.  408 

9.  ColUns  (2  Paige,  9)      ii.  885,  894, 

461,530 

V.  Collins  (Phillips  Eq.  158)     i.  631, 

651 
V.  Mitchell    (5    HarrlBg.  Del. 

869)  i.  578 
V.  Srunker  (1  U.  S.  Mo.  Law 

Mag.  114)  ii.  528 

V.  SUte  ( 14  AU.  608)  i.  825 

Collinson  v.  Teal  (4  Saw.  241)         u.  124 
Colliss  V.  Hector  (Law  Rep.  19  Eq. 

384)  ii.  170 

Colraan  v.  Anderson  (10  Mass.  105)  ii.  814 
Colmer  u.  Colmer  (Mosely,  118)     ii.  853, 

858 
Colvin  V.  CoWin  (2  Paige,  385)  ii.  751,  752 

V,  Keed  (5  Smith,  Pa.  375)     ii.  128, 

168a,  170c,  177 
Comly  V.  Strader  (Smith,  lod.  75; 

1  Ind.  184)  u.  710 

Commercial  Bank  v.  State  (4  Sm.  & 

M.  489)  i.  694 

Commonwealth  Ins.  Co.  v.  Labuzan 

(15  La.  An.  295)  i.  426 

Comparet  v.  Jemegan  (5  Blackf. 

875)  L  424,  426 

662 


ii.  258 
11.552 
ii.651 


Compton  9.  Bearcroft  (Bnl.  N.  P. 

114;  cited  2  Hag.  Con.  480)  i.  856,  856 

V,  Butler  (1  Hag.  Con.  460)      ii.  221 

V.  CoUinson  (1  H.  Bl.  884)        L  591 

Comstock  V,  Adams  (28  Kan.  618) 

ii.  237  a,  7.'>l 
Conant  i;.  Conaut  (10  Cal.  249)   ii.  87,  88. 

90,  94,  227,  255,  606 
Cone  v.  Cone  (58  N.  H.  152)  i.  823 

Conger  v.  Conger  (2  Beasley,  286)    i.  784 

V.  Conger  (77  N.  Y.  482) 

Conn  V.  Conn  (57  Ind.  828) 

V,  Conn  (Wright,  668) 

Connelly  t;.  Connelly  ( 16  Law  Times 

R.  45;  7  Notes  Cas.  444;  2  Rob. 

Ec.  201 ;  2  Eng.  L.  &  Eq.  570)      i.  867, 

806 
Conner  v.  Conner  (29  Ind.  48)  ii.  467, 480 
Connerat  v.  Goldsmith  (6  Ga.  14)    L  656, 

617 
Connolly  v,  Autenrieth  (4  La.  An. 

163)  1. 558 

Connor  v.  Trawick  (87  Ala.  289)      i.  413 
Conradi  v.  Conradi  (Law  Rep.  1  P. 

&M.  891)  ii.  767 
V.  Conradi  (Law  Rep.  1  P.  & 

M.  514)  ii.  81,  82,  84 

Conran  v.  Lowe  (1  Lee,  680)      i.  446,  512 
Conseqaa  v.  WilUngs  (Pet.  Cf.  C  225) 

i.  426,  427 
Constable  v.  Constable  (Law  Rep.  2 

P.  &  M.  17)  ii.  447,  494 

Converse  v.  Converse  (9  Rich.  Eq. 

535)  ii.  859a,  486,  686,  664 

Conway  v.  Beazley  (8  Hag.  Ec.  639) 

i.  872,  478;  ii.  141,  144, 148, 188, 
221,  758  a,  754,  760,  762 

,  United  States  r.  (Hemp.  813)  i.  667 

Conyers  v.  Kitson  (3  Hag.  Ec.  556 ; 

5  Eng.  Ec.  202)  ii.  789 
Cood  V.  Cood  (33  Beav.  814)  i.  404 
r.  Cood  (1  Curt  Ec.  756;  6 

Eng.  Ec.  452)  i.  476,  478, 479, 581,  683 ; 

ii.  106,  266,  269,  741 
Cook  0.  Bradley  (7  Conn.  57)  ii.  528 

I?.  Bybee  (24  Texas,  278)        ii.  628« 

0.  Cook  (1  Barb.  Ch.  639)       ii.  492, 

530,  531,  532,  533 

».  Cook  (2  Beasley,  268)  i.  773. 

788 ;  ii.  256  a,  873 

V.  Cook  (46  Ga.  308)  ii.  284 

V.  Cook  (3  Stock.  196)      i  722,  726. 

744  746  *  it  668 

V.  Cook  (6  Stew.  Ch.  476)  U.  626,  681 

V.  Grange  (18  Ohio,  626)  iL  728 

V,  Ligon  (54  Missis.  368)    i.  666.  617 

V,  Moffat  (5  How.  U.  S.  296)  i.  666a 

,  People  V.  (4  Seld.  67)  L  209 

V.  Sexton  (79  N.  C.  806)  L  101 

V.  State  ( 1 1  Ga.  63)  i.  497 

».  Walton  (88  Ind.  228)  ii.  891 

V.  Wilson  (Litt.  Sel.  Cas.  487)  L  409 

V.  Wood  (30  Ga.  891)  ii.  7 

Cooke  V.  Clay  worth  (18  Yes.  12}      i  181 


COR 


IND£X  TO  THE  CASES  CITED. 


CRi 


Cooke  V.  Cooke  (2  Phillim.  40 ;  1  Eng. 
£c.  178)  ii.  375,  406,  425,  445,  446,  449. 

451,  45o,  457,  450,  460,  462,  468,  467. 

474,  488 

V,  Cooke  (Phillipi,  588)  i.  279 

V.  Cooke  (2  Swab.  &  T.  50)  ii.  284  c, 

812 
^^  V.  Cooke  (8  Swab,  ft  T.  126)  ii.  44  a, 

52,  56, 103,  105  a 

V.  Cooke  (8  Swab,  ft  T.  246)  ii.  83, 58 

V.  Cooke  (3  Swab,  ft  T.  248)  ii.  530  a, 

582 

r.  Cooke  (3  Swab,  ft  T.  874)    u.  8$)4 

t;.  Cooke  (3  Swab,  ft  T.  608)     i.  417 

V.  Newell  (40  Conn.  596)  ii.  391 

Cooledge  v.  Cooledge  (1  Barb.  Ch. 

77)  u.  256  a,  492 

Coombs  V.  Coombs  (Law  Rep.  1  P. 

ft  M.  218)  ii.  465 

Coon  V.  Coon  (26  Ind.  189)  ii.  879 

Coons  V.  Benick  (11  Texas,  184)  i.  470 
Cooper  V,  Cooper  (10  La.  249)         i.  748 ; 

ii.  88,  620 
V.  Cooper    (33  Law  T.  n.  8. 

264)  i.  784  a 

V,  Cooper  (17  Mich.  205)         i.  784  a 

w.  Cooper  (Milward,  878)  ii.  128.  168 

r.  Cooper  (7  Ohio  2d  pt.  288)    ii.  93, 

134,  161, 168,  262,  754 

V.  Cooper  (3  Swab,  ft  T.  392)  ii.  261, 

439 
V.  Galbraith  (3  Wash.    C.   C. 

546)  ii.  121, 122 

V.  LlOjd  (6  C.  B.  V.  8.  519)      L  574, 

624 

V.  Maddox  (2  Sneed,  185)       i.  607  a 

V.  Martin  (4  East,  76,  84)  ii.  528 

V.  Mayhew  (40  Mich.  528)        ii.  898 

V.  Wliitney  (3  Hill,  N.  Y.  96)    i.  627 

Coosa  River  Steamboat  Co.  v.  Bar- 
clay (80  Ala.  120)  i.  670 
Coover's  Appeal  (2  Smith,  Pa.  427)  ii.  725 
Cope  V,  Burt  (1  Hag.  Con.  484)  i.  292,  294 

V,  Cope  (5  Car.  ft  P.  604)  i.  448 

Copley  V.  Sanford  (2  La.  An.  835)  i.  413 
Copous  V.  Kauffman  (8  Paige,  583)  i.  624 
Corbett  v.  Poelnitz  (1  T.  R.  5)  i.  591 

Corbit  V.  Smith  (7  Iowa,  60)  ii.  563 

Corby  v.  Wright  (4  Misso.  Ap.  448) 

ii.  199  c 
Corliss  V,  Corliss  (8  Vt.  873)  i.'  287  a 

Cornelius  v.  Cornelius  (31  Ala.  479)  ii.  250, 

367,  531,  582,  767 
Cornell  v.  Vanartodalen  (4  Barr,  864) 

u.  723 
Cornish  t;.  Cornish  (8  C.  E.  Green, 

208)  i.  795 

Cornwall  v.  Richardson   (Ryan  ft 

Moody  N.  P.  805)  u.  644 

Com  well  p.  SUte  (Mart  ft  Yerg. 

147)  i.  131 

Corrance  v.  Coirance  (Law  Rep.  1 

P.  ft  M.  496)  ii.  509  a 

Corson  v.  Corson  (  44  N.  H.  587)     ii.  283 


Bvnov 
Cory  V.  Cory  (3  Stock.  400)  ii.  855,  856 
Cosio  V.  I>e  Bemales  (1  Car.  ft  P. 

266)  i.  406 

CoBsan  V.  Cossan  (Wright,  147)  i.  787 
Cost  P.  Cost  (1  Utah  Ter.  112)  ii.  144 
Cotten  V,  Rutledge  (38  Ala.  1 10)  L  844 
Cottingham,  Rex  v,  (7  B.  ft  C.  615) 

ii.l25 
Cotton  t;.  State  (62  Ala.  12)  ii.  648 

Coulson  V.  Coulson  (5  Wis.  79}  ii.  572 
CoUDtz  V.  Counts  (80  Ark.  73)  ii.  407 
Courtright  v,  Courtright  (40  Mich. 

6.S8)  ii.  552,  557 

Cousen  v.  Cousen  (4  Swab,  ft  T. 

164)  i.  730,  738 

Coursey  v.  Coursey  (60  111.  186)       i.  719, 

730,734,745  a 
Covell  V.  Covell  (Law  Rep.  2  P.  ft 

M.  411)  ii.  381,  488,  492 

Coverdill  v.  Coverdill  (8  Harring. 

Del.  13)  i.  31 ;  ii.  227 

Coward,  In  re  (Law  Rep.    20  £q. 

179)  ii.  3686 

Cowgill  V.  Long  (15  111.  202)  i.  679 

Cowin  V.  Toole  (81  Iowa,  513)  ii.  763« 
Cowles  V.  Cowles  (112  Mass.  298)  i.  760 
Cowls  V,  Cowls  (8  Gihnau,  435)       ii.  528, 

529,556 
Cox  V.  Combs  (8  B.  Monr.  231)        i.  Ill, 

804,  806 ;  ii.  701 
v.  Cox  (3  Add.  Ec.  276 ;  2  Eng. 

£c.  531)  ii.  429,  491 

V.  Cox  (25  Ind.  308)  ii.  379,  562 

V.  Cox  (35  Mich.  461)    i.  783 ;  ii.  365 

V.  Cox  (19  Ohio  St«te,  502;  20 

Ohio  State,  439)  ii.  202,  260,  881,  381  a. 

750, 

V.  Cox  (2  Swab,  ft  T.  306)         ii.  32 

V,  Hoffman  (4  Dev.ftBat.  180) 

1.  558,  562 

V.  Morrow  (14  Ark.  608)  i.  412 

V.  Robinson  (2  Stew,  ft  P.  91)  i.  424 

V.  Whitfield  (18  Ala.  788)         ii.  286 

Coxe  V.  Phillips  (Cas.  temp.  Hardw. 

237)  ii.  110 
Coxhead  t;.  Mullis  (8  C.  P.  D.  489)  i.  2 
Crabb  v.  Atwood  (10  Ind.  831)  ii.  814, 746 
T».  Crabb  (Law  liep.  1  P.  ft  M. 

601)  i.  8056 

Craddock    i^.    Cabiness    (1    Swan, 

Tenn.  474)  i.  198 

Craig  V.  Brown  (Pet.  C.  C.  852)        i.  424 

V.  Craig  (31  Texas,  203)  ii.  241,  509, 

516  a 
Craige  v.  Neely  (6  Jones,  N.  C  170)  i.  542 
Crain  v.  Cavana  (36  Barb.  410)      u.  427, 

'  443 

V.  Cavana  (62  Barb.  109)  ii.  427,  448 

Crake  v.  Crake  (18  Ind.  156)  •  L  424 

Cram  v.  Burnham  (5  Greenl.  213)    i.  279, 

506,513 

V.  Cram  (6  N.  H.  87)  i.  819 

I'.  Cram  (88  Vt.  15)  i.  624 

Crandon,  People  v.  (17  Hun,  490]  IL  3630 

663 


URO 


INDEX  TO   THE   CASES  CITED. 


DAO 


Secitok 
Crane  v.  MeginniH  (I  Gill  &  J.  463)    i.  14 

685,  686,  687,  693;  u.  170,  856.  859, 876, 

881 
Craton.  State  v,  (6  Ire.  164)  i.  755,  756 
Craven  v.  Craven  (27  Wis.  418)  ii.  128 
Cravens  o.  Cravens   (4  Bosh,  435)  ii.  400, 

466 
Crawford  v.  Branch  Bank  of  Ala- 
bama (7  How.  U.  S.  279)  i.  667 

V.  Wilson  (4  Barb.  604)  ii.  118  a,  124 

V.  Witten  (Uffit,  154)  i.  418 

Cray  v.  Cray  (5  Stew.  Cli.  25)  ii.  358,  403 
Creagh's  Divorce  Bill  (S  Leg.  Obs. 

91)  ii.  242 

Creamer  v.  Creamer  [86  Ga.  618)     ii.  310 

,  Keg.  V.  (10  L.  Canada,  404)      i.  497 

Crebore  v.  Crebore  (97  Mass.  330) 

i.  190a 
Creswell  v.  Cosins  (2  Phillim.  281)  i.  294 
Cressweli,  Reg.  v.  (1  Q.  B.  D.  440)  i.  450 
Crewe  v.  Crewe  (3  Hag.  Ec.  123 ;  5 

Eng.  Ec  45)  ii.  17,  21,  23.  20.  28,  29, 41. 

247,  258,  285,  335 
Crews  V,  Cleghom  (13  Ind.  438)  iL  767 
Crisp  u.  Crisp  (Law  Rep.  2  P.  &  M. 

420)  -   ii.  609  a 

V.  Pratt  (Cro.  Car.  549)  i.  434 

Crittenden    u.    Schermerliorn     (39 

Mich.  661)  i.  580;  ii.  401 

Crocker  v.  Crane  (21  Wend.  211)        i.  90 

V.  Crocker  (1  Buff.  274)  ii.  257 

Croft  V.  Croft  (3  Hag.  Ec.  310 ;  5 

Eng.  Ec.  120)   ii.  14,  220,  834,  885.  604. 

017,  621,  626,  042 
Cronise  v.  Cronise  (4  Smith,  Pa.  255)  i.  8, 

690 
Crook  V.  Henry  (25  Wis.  569)  ii.  723 

Crookenden  v.  Fuller  (1  Swab.  &  T. 

441)  ii.  120  a 

Cropsey  v.  McKinney  (30  Barb.  47)  i.  114. 

618.  616,  617.  636.  650;  ii.  298 

V.  Ogden  (1  Kernan,  228)         ii.  703 

Crosby  v,  Huston  (1  Texas,  203)     i.  412. 

527 
Cross  V.  Cross  (8  Paige,  139)  ii.  231,  243. 

559 

,  Reg.  V.  (1  Post.  &  F.  510)         i.  453 

Crossman    v.    Grossman    (88    Ala. 

486)  i.  803  a,  809 ;  ii.  844.  672 

Croat waight  o.  Hutchinson  (2  Bibb, 

407)  i.  645 

Crothers  v.  Crothers  (Law  Rep.  1  P. 

&  M.  508)  i.  771 

Crouch  V.  Crouch  (80  Wis.  667)    ii.  753  a 

V.  Hall  (15  111.  263)  i.  418 

Grouse  v.  Holman  (19  Ind.  80)  i.  186 

Crow  V.  Crow  (23  Ala.  583)      1.  783,  786 ; 

ii.  675 
Crowley,  State  v.  (18  Ala.  172)       ii.  013. 

020,  025.  ((29,  642 
Crowther  v.  Rowlandson  (27  Cal. 

870)  1. 186 
Crazier  v.  Bryant  (4  Bibb,  174)  1.  418 
V.  Gano  (1  Bibb,  257)                i.  443 

664 


Cruger  v,  Douglas  (4  Edw.  Ch.  433)  i  31, 

772 

V.  Hey  ward  (2  Des.  94)  ii.  628 

Crura  V.  Thornley  (47  111.  192)  i.  180 

Crump  V.  Morgan  (3  Ire.  Eq.  91)       i  71, 

124,  125, 186. 139 ;  ii  298,  807 

V.  People  (2  Col.  Ter.  816)  i.  88 

Cudlipp  V,  CadUpp  (1  Swab.  &  T. 

229)  ii.  680 

Culbertson  v.  Floyd  (52  Ind.  361)  ii.  119, 

124 
Cull  V,  Brown  (5  Blackf.  809)  iL  712 

Cullins,  Commonwealth  r.  (1  BCass. 

110)  i.  601 

Culver  V.  Culver  (8  B.  Monr.  128)  ii.  385. 

489 
Cummings  v.  Henry  (10  Ind.  100)  i.  131 
Cummins  v.  Cummins  (2  McCarter, 

138)  ii.  89, 105  a,  284,  284  a 

Cunningham  v.  Bardeli    (4    Brad. 

848)  1.  279.  539 

V,  Cunningham  (2  Ind.  238)    ii.  700, 

709 

V,  Irwin  (7  S.  &  R.  247)     i.  505.  568. 

780 ;  ti.  369,  401 

V.  Maund  (2  Kelly,  171)  ii.  124 

u,  Reardon  (98  Mass.  538)  i.  566,  616 

Cunninghams   v.  Cunninghams    (2 

Dow,  482)  i.  240,  487,  438,  463,  506, 510 
Cunnington  i;.  Cunnington  (1  Swab. 

&  T.  475)  ii.  82 

Cuno  u.  Cuno  (Law  Rep.  2  H.  L.  Sc. 

800)  ii.  294,  582 

Currie  v.  Tumboll  (Hume,  273;  1 

Fraa.  Dom.  Rel.  154)  i.  249 

Curry  v.  Curry  (1  Wila.  Ind.  236)    L  130. 

880 
Curtis  V,  Curtis  (5  Moore  P.  C.  252; 

10  Jur.  165)  ii.  041 

».  Curtis  (5  Gray.  685)     ii.  627.  649 

V.  Curtis  (5  Moore  P.  C.  262)  iL  281 

V,  Curtis  ( 1  Swab.  &  T.  75)      iL  536 

V.  Curtis  (1  Swab.  &  T.  192)     L  717, 

734a;  iL  52.  58,  530a 

V.  Curtis  (4  Swab.  &  T.  234)    ii.  253 

17.  Hewins  (11  Met.  294)  i.  SOI 

V.  Hobart  (41  Maine,  280)         L  697. 

813;  u.  710 
Cusack  V.  White  (2  Mill,  270)  i.  88,  583 
Custer  V.  Commonwealth  (1  Casey, 

Pa.  876)  L  694 
Cutler  V.  Cutler  (2  Brews.  611)  L  738, 789 
V.  Wright  (22  N.  Y.  472)           i  412 


Da  Costa  v.  Jones  (Cowp.  729)        ii.  287 
Dacey,  Conmionweal^h  v.  (107  Maaa. 

200)  ii.  613 

Dacosto  V,  VUU  Real  (2  Stra.  961)  iL  764. 

759 
Dacy  V,  New  Tork  Chemical  Mannf. 

Co.  (2  Hall,  560)  i.  657 

Daggett  o.  Daggett  (5  Paige,  609)  iL  236, 

486 


DAV 


INDEX  TO  THE  CASES  CITED. 


DEB 


Sbotiof 

D'Aguilar  v.  D'Agailar  (1  Hag.  Ec. 

773;  3  Eng.  Ec.  329)      i.  718,  717,  719, 

727,  780,  787,  788,  741.  748.  768, 

804 ;  ii.  33,  48,  44,  40,  49,  52,  66, 

66, 68, 103, 104, 263, 280, 387, 894. 

610 
Daiger  o.  Daiger  (2  Md.  Ch.  835)    i.  718, 

722,  764  ;  ii.  387,  898,  406 
Dail  V.  Moore  (61  Misso.  689)  i.  289 

Dailey  v.  Dailey  (Wright,  614)       ii.  379, 

683,  613,  620 
Daily  v.  Daily  (64  III.  329)  ii.  427,  509 
DaklDB  V,  Seaman  (9  M.  &  W.  777)  i.  61 
Dalbousie  v.  McDouall  (7  CI.  &  F. 

817)  i.  788;  a  118 

Dairy mple  v.  Dairy mple  (2   Hag. 

Con.  64)        i.  63,  66,  166,  218,  220,  228, 

234,  286,  240,  250,  251.  262,  263, 

264, 269, 274,  861,  867,  390, 423  a ; 

ii.  291,  309 
Dal  ton  V.  Bernardston  (9  Mass.  201)  ii.  717 
D'Alton  V.  D'Alton  (4  P.  D.  87)  ii.  632 
Daly,  In  re  (26  Bear.  466)  ii.  126 

Damon's  Case  (6  Greenl.  148)  i.  279.  287. 

463,  479,  496 
Damon  v.  Damon  (28  Wis.  610)      ii.  299, 

601 
Dance  v.  Dance  (1  Hag.  Ec.  794,  n. ; 

3Eng.Ec.  841)  ii.  46.  49 

Danforih  v.  Reynolds  (1  Vt.  259]  i.  427 
Daniel  r.  Bowles  (2  Car.  &  P.  563)  i.  2 
Daniels  t;.  Daniels  (56  N.  H.  219)     ii.  297 

V.  Lindley  (44  Iowa,  667)        ii.  425, 

428  a,  600 
Dann  v.  Kingdom  (1  Thomp.  &  C. 

492)  i.  442,  471 

Dannelli  v.  Dannelli  (4  Bush,  61)     i.  853. 

376,  546 
Danville  v.  Wheelock  (47  Vt.  67)  ii.  363  « 
D'Arcy  v,  Ketchum  (11  How.  U.  8. 

165)  ii.  114,  170  a 

Darden  ».  Joyner  (9  Ire.  389)  ii.  440 

Darnall  v.  Molllkin  (8  Ind.  152)  ii.  630 
Darrenberger  v.  Haupt  (10  Nev.  48)  ii.  509 
Dart  V.  Dart  (8  Swab.  &  T.  208)  i.  762a 
Dartmouth  College  v.  Woodward  (4 

Wheat.  618)  i.  666 ;  ii.  199 

D'Arusmot  v.  D'Arusmot  (14  Law 
Reporter,  311 ;  8  West.  Law  Jour. 
648)  ii.  364,  381.  886,  406,  409.  461,  616 
Dasent  v.  Dasent  (1  Rob.  Ec.  800)  ii.  128, 

158 
Daubney  v.  Hughes  (60  N.  Y.  187 ;  3 

Thomp.  &  C  350)  i.  658,  667 

Dauphin  v.  United  States  (6  Ct.  CI. 

221)  i.  422,  629 

Davenport  v.  Caldwell  (10  S.  C.  817) 

i.  163  a,  1686 
David  V,  iBtna  Ins.  Co.  (9  Iowa,  46)  i.  84 

V,  David  (27  Ala.  222)      i.  741.  767 ; 

ii.6d8 
Davidson  v.  Davidson  (Deane  &  S. 

182)  ii.  613,  619 
V.  Mom  (6  How.  MlssiB.  678}     i.  209 


Saonoir 
Davies,  In  the  Goods  of  (2  Curt.  Ec. 

628  ;  7  Eng.  Ec.  283)  ii.  789 
V.  Davies  (66  Barb.  180;  37 

How.  Pr.  46)  i.  717  ;  ii.  68,  60 
V.  Davies  (82  Law  J.  h.  s.  Mat. 

162)  ii.  491 

V,  Davies  (2  Swab.  &  T.  487)  ii.  498 

0.  Davies  (8  Swab.  &  T.  221)     ii.  82 

V,  Gatacre  (8  Car.  &  P.  678)      i.  466 

Davis  V.  Bkck  (1  Gale  &  D.  432;  1 

Q.  B.  900)  i.  847 

V.  Bowling  (19  Misso.  661)        i.  412 

p.  Brown  (1  Redf.  269)  i.  488 

V.  Com'tii  (18  Bush.  318)  ii.  144 

V,  Curry  (2  Bibb,  288)        i.  418,  426 

V.  Davis  (1  Abb.  N.  Cas.  140)  i.  892, 

492,  493,  497,  689 ;  ii.  ^68,  269 

V.  Davis  (7  Daly.  308)  i.  279 

i;.  Davis  (19  111.  384)   ii.  63,  834,  646 

i;.  Davis   80  111.  180)  i.  788;  ii.  127, 

761 

t;.  Davis  (68  N.  C.  180)  ii.  509 

».  Davis  (87  N.  H.  191)    i.  778,  819 ; 

ii.  329 

V.  Davis  (75  N.  Y.  221 )  ii.  866,  530, 643 

V.  Davis  (Poynter  Mar.  &  Div. 

261,  n.)  ii.  894 

V.  Dawes  (4  Watts  &  S.  401)     i.  677 

V.  Maxwell  (12  Met  286)  ii.  258 

i;.  Milburn  (4  Iowa,  246)  ii.  766 

«.  Newton  (6  Met.  637)     ii.  460,  734 

i;.  Rogers  (14  Ind.  424)  i.  418 

V.  Smith  (5  Ga.  274)       ii.  188,  760  a 

,  State  V.  (79  N.  C.  608)  i.  212 

V,  Wood  (1  Wheat.  6)  i.  540 

Davol  17.  Davol  (18  Mass.  264)         ii.  376 

V.  Howland  (14  Mass.  219)       ii.  710 

Dawell,  People  v.  (25  Mich.  247)  ii.  124a, 

128,  144.  199  </ 
Dawes  v.  Howard  (4  Mass.  97)  ii.  528 
Dawley  v.  A}  ers  (28  Cal.  108)  i.  624 

Dawson  v.  Dawson  (18  Mich.  886) 

i.  179  a;  ii.  672 

V.  Dawson  (cited  2  Phillim.  40)  ii.  467 

V,  Dawson  (7  Ves.  178)     ii.  486,  £06 

Day  V.  Burnhara  (86  Vt.  87)  i.  653 

V.  Day  (3  Green  Ch.  444)  ii.  614 

V.  Day  (56  N.  H.  316)  i.  726 

V.  Everett  (7  Mass.  145)  ii.  628 

V.  Spread  ( Jebb  &  Bourke,  168)  i.  626 

Days  V.  Jarvis  (2  Hag.  Con.  172)      i.  294 
De  Amarelli's  Estate  (2  Brews.  289) 

i.  489.  478 
Dean  v.  Dean  (6  Pick.  428)  ii.  523 

1;.  Richmond  (6  Pick.  461)  ii.  876, 628, 

729,  780.  782,  736,  737 

Deane  v.  Aveling  (1  Rob.  Ec.  279)    i.  65. 

322,  826,  327,  328 ;  ii.  685,  697,  598 

V.  Deane  (12  Jur.  68]  ii.  80,  176,  245 

De  Arcy  r.  Ketchum  (11  How.  U.  S. 

166)  ii.  199  c,  199(f 

Deaton,  State  v.  (66  N.  C.  496)  i.  99; 

ii.  363  c 
De  Beauvoir  v.  Owen  (6  Exch.  166)  ii.  342 

665 


DSN 


nn>EX  TO  THE  CASES  GITBD. 


DIG 


SicnoF ' 
Debenham  o.  Mellon  (5  Q.  B.  D.  894)  i.  656 
De  Blaquiere  v.  De  Blaquiere  (8 
Hag.  £c.  822;  6  Eng.  £c.  126) 

ii.  401.  427,  429.  434,  486,  451,  467 
Decamp  v.  Decamp  (1  Green  Ch. 

294)  ii.  327,  867 

De  CasinoYa,  SUte  v.  (1  Texas,  401) 

i.  786 ;  li.  128 
De  Chastelluz  t;.  Fairchild  (8  Harris, 

Pa.  isi 
Deck  V,  Deck  (2  Swab.  &  T.  90) 


Decker  v.  Morton  (1  Redf.  477)      i.  605  a 


Denslow  o.  Van  Horn  (16  Iowa, 

476)  i.  170 

Dent  V.  Dent  (Law  Rep.  1  P.  &  M. 
126)  it  227,  394 

17.  Dent  (Law  Bep.  1  P.  &  M. 

866)  ii.  498 

V.  Dent  (4  Swab.  &  T.  106)    i.  96a 

ii.  66,  57.  22? 

,  Reg.  1^.  (1  Car.  &  K.  97)  i.  629,  530 

i.  682   Denton  v.  Denton  (1  Johns.  Cfb.  864) 
ii.  181  I  ii.  461,  608 


17.  English  (8  Brer.  147) 


L38 


Decuir  i7.  Lejeune  (16  La.  An.  669)  ii.  706   D'Orleans,  In  Goods  of  (1  Swab.  & 
Dedham  v.  Natiek  (16  Mass.  135)    it  627,       T.  258)  u.  118 

528   D'Oyley  o.  D'Oyley  (4  Swab.  &  T. 
Deenis  o.  Deenis  (79  111.  74)  ii.  879 1     226)  u.  406 

Deerfield  v.  Arms  (20  Pick.  480)       i.  289  ,  Depas  17.  Mayo  (11  Misso.  314)       i.  404; 
De  Gaillon  r.  L'Aigle  ( 1  B.  &  P.  867)  i.  592  !  ii.  714 


De  Godey  v.  De  Godey  (89  Cal.  167)  ii.  509 
De  Graw  o.  De  Graw  (7  Misso.  A  p. 

121)  ii.  356,  758,  768  c,  767 

Deitz  17.  Deitz  (4  Tliomp.  &C.  665)  ii.  266, 

256a 
Dejamet  t7.  Dejarnet  (6  Dana.  499) 

ii.  98.  457,  512 
Dejarnett  v.  Haynes  (28  Missis.  600)  i.  677    Derringer  o.  Derringer  (8  Philad. 


Derby  v,  Derby  (6  C.  E.  Green,  36)  ii.  76, 
87,  89,242  a,  278.282,626 
Dering  t7.  Dering  (Law  Rep.  1  P.  & 

M.  531)  u.  82,  743 

Deringer  v.  Deringer  (10  Philad. 

190)  ii.  611 

De  Rose  t7.  De  Rose  (Hopkins,  100)  ii.  866 


Dejol  17.  Johnson  (12  La.  An.  858)  i.  547 
Delafiehl  v.  Hand  (3  Johns.  810)  i.  422 
De  La  Hay  t7.  De  La  Hay  (21  lU. 

252)  i.  761 

Delancey  r.  Brownell  (4  Johns.  136) 

ii.  768  h 
De  Lane  t7.  Moore  (14  How.  U.  S. 

258)  i.  406 

Delano  t7.  Jopling  (1  Litt.  117)  i.  417 

Delaval,  Rex  i7.  (8  Bur.  1484)  ii.  629 

Delaware  t7.  McDonald   (46  Iowa, 

170)  i.  666 

DeLeon  v.  Owen  (3  Texas,  163)  i.  83 
DeLlamosas  v.  DeLlamosas  (62  N. 

r.  618)  ii.  406,  418.  419 

Delliber  v,  Delliber  (9  Conn.  238)  ii.  88, 39, 

46,  49.  233 
De  Lorme  v.  Pease  (19  Ga.  220)  i.  84 
De  Manneville  v.  De  Manneville  ( 10 

Ves.  52)  ii.  529,  548 

,  Rex  17.  (6  East,  221)      ii.  628  6,  529, 

546 
Deming  v,  Foster  (42  N.  H.  165)        i.  84 

V.  Williams  (26  Conn.  226)       i.  642 

Demott     17.     Commonwealth    (14 

Smith,  Pa.  802)  ii.  363  c 

Dempster  t7.  Dempster  (2  Swab.  & 

T.  438)  u.  44,  66 

Denuon  v.  Denison  (85  Md.  861)     i.  279, 

279  a 
Dennis  o.  Clark  (2  Cush.  847)  ii.  528 

Dennison  v.  Page  (5  Casey,  Pa.  420) 

i.  187.  448,  547,  648 
Denniss  o.  Denniss  (cited  3  Hag.  £c. 

848 ;  6  Eng.  Ec.  135) 
Denny  v.  Ash  well  (1  Stra.  68)  i.  316 

Dennys  i7.  Sargeant  (6  Car.  &  P. 

419)  L  664 

666 


269)  ii.26Sa 

Derrv  v.  Mazarine  (1  Ld.  Raym. 

147)  i.  690 

Descelles  i7.  Kadmns  (8  Iowa,  61)  L  568 
Desmare  v.  United  Sutes  (98  U.  S. 

605)  ii.  118  a,  120a 

Desnoyer  t7.  McDonald  (4    Minn. 

515)  i.  412 

De  Sobry  t7.  De  Laistre  (2  Ear.  &  J. 

191)  L418 

De  Thoren  v,  Attorney-General  (1 

Ap.  Cas.  686)        L  248,  2o6,  506  a,  606, 

607,  607  h 
De  Thoren  v.  Wall  (3  Scotch  Sess. 

Cas.  4th  ser.  H.  L.  28)  i.  605a 

Devaismes  t7.  Devaismes  (8  Code  K. 

124;  8  Am.  Law  Jour.  ir.  b.  279)  i.  764, 

767 ;  u.  467 
DevaU  v.  DevaU  (4  Des.  79)  1.  43;  u.  508, 

686 
Devanbagh  t7.  Devanbagh  (6  Paige, 

654)  i.  71,  74.  881,  832,  833,  337 ;  u.  241, 

266.  591,  592,  594,  699 

V,  Deranbagh  (6  Paige,  175)     i.  332 

Devoe  t7.  Devoe  (61  Cal.  543)  i.  817 

Dew  17.  CUrk  (2  Add.  Ec  102;  2 

Eng.  Ec.  242)  u.  640 

17.  Clark  (1  Hag.  Ec.  811)         ii.  739 

De  Wahl  v.  Braune  (1  H.  &  N.  178)  i.  590, 

692 
Dewey  v.  Humphrey  (6  Pick.  187)  i.  84 
De  Wolf  V.  Rabaud  (1  Pet.  476)  U.  154 
De  Wurtz  t7.  Hendricks  (2  Bing. 

314)  U.  75 

i.  804  Dexter  v.  Shepard  (117  Mass.  480)  u.  814 
.  o,^    Dick  17.  Grissom  (Freeman^  Missts. 

428)  i.  295 

Dicken  v.  Dicken  (38  Ga.  663)        ii  406 


i 


DON 


INDEX  TO  THB  CASB8  OITED. 


DBIT 


Bboroh 
Dickens  v.  Dickens  (2  Swab.  &  T. 
108)  ii.  414 

V.  Dickens  (2  Swab.  &  T.  621)  ii.  498 

u.  Dickens  (2  Swab.  &  T.  645)  ii.  438 

Dicken8oni>.Blisset(l  Dick.  268)    1.138 

V.  Mavie  (2  Dick.  682)  ii.  886 

Dickerman  v.  Graves  (6  Cosh.  808) 

ii.  728,  724 
Dickerson  v.  Brown  (49  Missis.  867)  i.  13, 

1686,229,279.288,808  c 
Dickinson  v,  Dickinson  (3  Murph. 

827)  i.  24,  72,  698;  ii.  288,  326 

Dickson  v.  Dickson  (1  Yerg.  110)  i.  5,  9, 
874  ;  ii.  168,  284,  700,  701,  702,  764 
Diddear  v.  Faucit  (8  Phillim.  680)  i.  457 
Dies  V.  Winne  (7  Wend.  47)  i.  212,  228 
Dietz  u.  Dietz  (2  Hun.  889)  ii.  256,  266  a 
Dillinger's  Appeal  (11  Casey,  Pa. 

857)  i.  688,  668 

Dillon  V.  Dillon  (3  Curt.  Ec.  86 ;  7 

Eng.  Ec.  877)  u.  8,  17.  21,  86,  80,  40, 

42,  43,  80,  87,  232,  278,  280.  381, 

337,  840,  617,  621,  637,  641 

V.  Dillon  (60  Ga.  204)  i.  308 

».  State  (6  Texas,  65)  ii.  UO 

Dinet  v.  Eigenmann  (80  111.  274)    ii.  898, 

427 

V.  Pflrshing  (86  III.  88)  ii.  409  a 

Dismukes  v.  Dismukes  (1  Tenn.  Ch. 

266)  ii.  76,  89,  230,  603,  605 

Ditchfield  r.  Ditchfield  (Law  Eep.  1 

P.  &  M.  729)  ii.  411 

Ditson  V.  Ditson  (4  R.  I.  87)         i.  8,  10; 

ii.  114,  144,  161,  162, 168  a,  218,  814 

Dixon  V.  Di.xon  (7  C.  £.  Green,  91)  i.  131 

V.  Dixon  (8  C,  E.  Green,  816 ; 

9  C.  E.  Green.  183)  i.  688,  649 

0.  Dixon  (Law  Rep.  2  P.  &  M. 

258)  ii.  261 

i;.  HurreU  (8  Car.  &  P.  717)      i.  578, 

681 ;  ii.  375 

V.  People  (18  Mich.  84)  i.  453 

V.  Thatcher  (14  Ark.  141)         i.  424 

Doan  V.  Doan  (3  Pa.  Law  Jour.  Rep. 

7)  i.  826 ;  ii.  104 

Dobbs  V.  Dobbs  (8  Edw.  Ch.  377)  u.  256  a, 

838 
Dobbyn  v.  Dobbyn  (Poynter  Mar.  & 
Div.  288)  ii.  40 

,  Hex  V.  (4  A.  &  E.  644,  n.)       ii.  546 

Dobson  V.  Butler  (17  Misso.  87)       ii.  705 

i;.  Pearce  (1  Duer,  142)         ii.  753  </ 

17.  Pearce  (2  Kernan,  156)      ii  758  d 

Dodge  p.  Dod«e  (7  Paige,  589)    ii.  256  a, 

888 
Doe  r.  Brown  (6  Blackf.  309)  ii.  712 

Dolbj  V,  Dolby  (2  Swab.  &  T.  228) 

u.  2666,268 
Dole,  State  v.  (20  La.  An.  878)  i.  298, 845 
Dolphin  V,  Robins  (7  H.  L.  Cas.  890) 

i.  788;  ii.  1206,  144,  205 
Don  V.  Douglas  (10  Scotch  Sess. 

Cas.  2d  ser.  1046)  u.  642 
V.  Lippman  (5  CI.  &  E.  1)         i  402 


Baonom 
Donald  v.  Hewitt  (88  Ala.  684)     i.  423  a, 

480 
Donegal  v.  Donegal  (8  Phillim.  686) 

ii.  158,  809 
Donellan  v.  Donellan  (2  Hag.  Ec- 

Supp.  144 ;  4  Eng.  Ec.  804)  ii.  253 

Donnelly  v.  Donnelly  (8  B.  Monr. 

118)  i.  442,  448,  608,  610 

DonoTan  v,  Donovan  (9  Allen,  140) 

1.1906 

' V.  Donovan,  (20  Wis.  686)  ii.  509,  613 

Dooris,  State  v,  (40  Conn.  145)  i.  475,  536 
Dormer  v.  Williams   (1  Curt  Ec. 

870)  i.  292,  496 

Dorsey  v.  Dorsev  (7  Watts.  349)    ii.  128, 

159,  163  a,  178, 175,  197,  198,  288,  764 

V.  GUbert  (11  Gill  &  J.  87)         i.  659 

V,  Goodenow  (Wright,  120)     ii.  891, 

898,411 

V.  Hardesty  (9  Misso.  167)         i.  402 

Doss  i;.  Campbell  (19  Ala.  590)         i.  405 
Doucet  V.  Geoghegan  (9  Ch.  D.441) 

i.  785;  ii.  118  a,  120  a 
Dougherty  v,  Dougherty  (4  Halst. 
Ch.  540)  ii.  407 

t;.  Snyder  (12  S.  &  R.  84)         i.  405, 

427,580 
Doughty    V.    Doughty   (12    C.    E. 
Green,  816)     ii.  159, 168,  1B4,  207.  314, 

753  a,  760  a 

V,  Doughty  (6  Stew.  Ch.  82)    ii.  284 

Douglas  V.  Brown  (2  Dow  &  C.  171)  i.  423 

u.  Douglas  (5  Hun,  140)  ii.  355 

V.  Douglas  (Mor.  Diet.  829)      i.  307 

Douglass  e,  Douglass  (81  Iowa,  421) 

i.  307,  773,  SaS 

i;.  Douglass  (88  N.  H.  823)     ii.  2846 

V.  Sanderson  (2  Dall.  116)         i.  540 

Doulson  i;.  Matthews  (4  T.  R.  508)  ii.  182 
DouvUle  V.  Merrick  (26  Wis.  688) 

ii.  287  a.  238 
Dow  V.  Dow  (88  N.  H.  188)  ii.  553 

V.  Eyster  (79  111.  254)  ii,  391 

Dowe  V.  Smith  (11  Allen.  107)  ii.  401 
Downer  v.  Howard  (44  Wis.  82)  ii.  261, 297 
Downing  v.  Rugar  (21  Wend.  178)  L  624 
Doyle  V.  Doyle  (26  Misso.  545)  i.  746, 
761,  768.  801,  802  ;  ii.  356,  653 
Doyly's  Case  (Macq.  Pari.  Pract. 

654)  i.  488 

Drake  v.  Glover  (80  Ala.  382)         i.  428  a 
Draper  v.  Draper  (68  lU.  17)  ii.  468,  466, 

501,  58  4  a 

V.  Hatfield  (124  Mass.  58)         ii.  121 

Drew  V.  Canady  (1  Mass.  158)  i.  289 

Driver  r.  Driver  (1  Stew.  Ch.  898) 

i.  808  a,  808 
Droney  vi  Aroher  (2  Phillim.  827) 

i.  293  294 
Drumb  v.  Keen  (47  Iowa,  485)     u.  628  6. 

528  0 
Drummond  v,  Drummond  (2  Swab. 

&  T.  269)  U.  82,  82 
V,  Irish  (62  Iowa,  41)  u.  690 

667 


DUB 


INDEX  TO  THE  CASES  OTTED. 


EAT 


BuonoM 
I>ry8dale  o.  Drytdale  (Law  Rep.  I 

P.  &  M.  865)  ii.  816 

Duberley  v.  Gunning  (4  T.  R.  651)     ii.  7 
Dudley,  State  v.  (7  WU.  664)  u.  728 

Dufferin  Peerage  Case  (2  H.  L,  Caa. 

47)  i.  478 

Duffy  t;.  Insurance  Co.  (8  Watts  & 

8.  418)  i.  663 

Dugan  V,  Dugan  (1  Duv.  289)         ii.  866, 

418,  419 

V,  Trisler  (69  Ind.  653)  ii.  468 

Duins  V.  Donovan  (3  Hag.  £c.  801) 

i.  294  209 
Duke  V,  Fulmer  (5  Rich.  Eq.  12i)  ii!  198 
Dula  r.  State  (8  Yerg.  611)  i.  677 

Duraaresly  v,  Fislily  (8  A.  K.  Mar. 

368)      i.  6,  218.  228,  268,  259,  279,  282. 

288,  865 
DuMoulin  o.   Druitt  (18  Ir.  Com. 

Taw,  212)  i.  278 

Dunbar  t;.  Dunbar  (Wright,  286)       ii.  94 
Duiilwrton  v.   Franldin    (19   N.  H. 

257)  i.  279,  688 
Duncan  v.  Duncan  (12  Misso.  157)  ii.  87 
V.   Duncan   (2  Monthly  Law 

Mag.  612)  i.  628,  581 ;  ii.  269 

V,  Duncan  (10  Ohio  Stote,  181) 

i.  258 

—  V.  Duncan  (19  Ves.  894)  ii.  358 

—  V.  Helms  (  8  Grat.  68)  i.  542 

V.  Pope  (47  Ga.  445)  ii.  552 

Dunham   v.    Dunham   (6  Law  Re- 
porter, 189)  ii.  616,  631 

17.  Dunham  (128  Mass.  34)    ii.  516  a 

Dunlap  f.  ('ody  (81  Iowa.  260) 
f.Dunlap(  Wright,  210) 


V.  Dunlap  Wright,  559) 
"  4 


ii.  758  e 
ii.  604 
ii.  285 
ii.605 

i.  777  ; 


Dunn  V.  Dunn  (11  Mich.  284 

r.  Dunn  (4  Paige.  425) 

ii.  157,260.751,753  a 
i;.  Dunn  (2  PhUlim.  408 ;  l.Eng. 

Ec.  280)  ii.  22,  26,  278 

,  Keg.  V,  (12  A.  &  E.  599j  ii.  60 

Dunnock   v.  Dunnock  (3  Md.  Ch. 

140)  ii.  820,  856,  450 

Dunston,  State  ».  (78  N.  C.  418)    ii.  363  c 
Duntze  v.  Levett  (Ferg.  68,   886; 

3  Eng.  Ec.  860)        i.  6.  7  ;  ii.  144.  146, 

147,  148,  160.  171,  181 
Dupont  V.  Dupont  (10  Iowa,  112)     ii.  92, 

480 

V,  Johnson  (1  Bailey  Ch.  274)  ii.  528 

Dupre  r.  Bouiard  (10  La.  An.  411)   i.  375 

ly.  Rein  (56  How.  Pr.  228)  i.  633 

Durand  r.  Durand  (2  Sweeny,  815)  i.  488 
i;.  Her  Husband  (4  Mart.  La. 

174)  i.  767 

Durant  v.  Durant  (1  Add.  Ec.  114 ; 

2  Eng.  Ec.  298)  ii.  386 
V.  Durant  (2  Add.  Ec.  267 ;  2 

Eng.  Ec.  298)  ii.  256 

•^  0.  Durant  (1  Hflg.  Ec.  528;  8 

Eng.  Ec.  231)         ii.  404,  425,  447.  467, 

467,  494 

668 


Durant  v.  Durant  (1  Hag.  Ec.  738 ;  3 
Eng.  Ec.  810)       i.  64.  722,  726 ;  ii.  22. 
28,  83,  88,  44,  49,  54.  65.  56.  58, 
70,  834,  837,  839,  610 

V.  Tltley  (7  Price,  577)  i.  687 

Durham  v.  Lewiston  (4  Greenl.  140) 

i.  675.  692  a 
Durie  v.  Norris  (1  U.  S.  Mo.  Law. 

Mag.  49)  i.  140 

Dutcher  v.  Dutcher  (89  Wis.  651)  ii.  127, 

144 
Du  Terreanx  v.  Du  Terreauz   (1 

Swab.  &  T.  555)  i.  797 

Dutton  0.  Dutton  (80  Ind.  452)       L  644  ; 

ii.  287  a 

9.  Jackson  (2  Del.  Ch.  86)        it  453 

Du  Val  V.  Marshall  (30  Ark.  230)     i.  414 
Dwelly  V.  Dwelly  (46  Maine,  877) 

ii.  288,  421, 497,  498 
Dwyer  v.  Dwyer  (2  Misso.  Ap  17) 

i.  826 ;  ii.  284 
Dyer  v,  Brannock,  (66  Misso.  891) 

i.  279.  283,  801 

V.  Dyer  (6  N.  H.  271)       I  780.  822 ; 

ii.825 

V.  East  (1  Vent.  42;  1  Mod.  9) 

i.  558,  564 

V.  Smith  (12  Conn.  884)     i.  427,  680 

V.  Smith  (12  Conn.  429)  i.  428 

Dysart  v.  Dysart  (8  Curt.  Ec.  548)  ii.  281 

. ff,  Dysart  (11  Jur.  490)  i.  732 

V.  Dysart  (1  Rob.  Ec.  106)       i.  719, 

726,  727,  784, 734  a,  786.  741. 744, 
767,  768,  804 ;   ii.  88,  52,  61,  280, 

316.  645,  659 

V.  Dysart  (1  Rob.  Be.  470)       i.  717. 

782,  758 ;  ii.  103 
V.  Dysart  (1  Rob.  Ec.  643)        ii.  728 


E.  V.  T.  (8  Swab.  &  T.  312)  ii.  683 

E.  B.  V.  E.  C.  B.  (28  Barb.  299)  U.  30, 310 
Bachus  V.  Ulinois,  &c.  Canal  (17  111. 

534)  ii.  132 

Eager  t;  Brown  (14  La.  An.  684)      i.  405 

u.  Stover  (59  Misso  87)         ii.  199  <f 

Ealer  u.  Flomerfeit  (1  Whart.  Dig. 

ed.  of  1843,  828 ;  1  Ashm.  53)      ii.  724 
Eames  i^.  Fames  (41  N.  H.  177) 
Earl  V.  Tupper  (45  Vt.  276) 
Earle  v.  Dawes  (3  Md.  Ch  230) 

V.  Earle  (9  Texas,  630) 

Early  r.  Homans  (16  How.   U.  S. 

610)  ii.  814 

Earp  V.  Earp  (1  Jones  Eq.  239)  ii.  72,  387 
East  Greenwich  v.  Card  (1  R.  I. 

409)  ti.  628 

Eastland  v.  Burcbell  (8  Q.  B.  D. 

432)  1.  570,  680 

Eaton  V.  Bright  (2  Lee,  85;  6  Eng. 

Ec.  47)  i.  437,  448 
V.  Eaton  (Law  Rep.  2  P.  &  M. 

61)  ti.  894 
0.  Eaton  ( 122  Maas.  276)       U.  213  a 


1.606 

u.  659 

i.  801 

i.629 


ELS 


INDEX  TO  THE  CASES  CITED. 


BTN 


owonott 
Eden,  Rex  v.  (Loflt,  72)  ii.  76 

Kdgell  V.  Bennett  (7  Vt.  684)  ii.  728 

Edgerlj  V.  Edgerly  (112  Mass.  68)    ii.  94 

V,  Wiialan  (106  Mass.  807)       i.  661. 

662,  616 
Edmeston  r.  Cochrane  (1  Fras.  Dom. 

Rel.  163)  i.  249 

Edmond's  Appeal  (7  Smith,  Fa.  232) 

i.  740 ;  ii.  278,  2U0,  684 
Edmonds  v.  Her  Husband  (4  La.  An. 

489)  ii.  828 

Edmonstone    v,    Lockhart    (Ferg. 

168)  ii.  191 

Edrington  v.  Majfleld    (6   Texas, 

863)  i.  406 

Edson  V.  Edson  (108  Mass.  690)     ii.  761, 

753,  763  a,  763  c 
Edward  v.  Edward  (6  Scotch  Sess. 

Cas.  4th  ser.  1266)  ii.  411,  626 

Edwards  v.  Crock  (4  Esp.  39)  ii.  621 

V.  Edwards  (80  Ala.  394)  ii.  302,  844 

V.  Edwards  (9  Philad.  617)       ii.  329 

V.  Edwards  (8  Pittsb.  333)        ii.  811 

V.  Edwards  ( Wright,  808)         ii.  409 

V.  Green  (9  La.  An.  317)  i.  801 ; 

U.  163  a,  172 

V.  Pope  (3  Scam.  465)        i.  676,  683 

,  Rex  0.  (Rq8s.  &  Ry.  283)  i.  292 

Eidenrouller  v.  KidenmuUer  (37  Cal. 

364)  i.  766;  ii.«446 

Eitel  V,  Walter  (2  Brad.  287)  ii.  628 

Eldred  r.  Eldred  (2  Curt.  Ec.  376  ; 

7  Eng.  Ec.  144)  ii.  66.  80,  367,  623 

Eliot  V.  Eliot    (cited  1  Hag.  Con. 

299)  ii.  626 

Ellah  V.  Leigh  (6  T.  R.  679)  i.  691 ;  ii.  736 
Ellaytt  17.  Ellaytt  (3  Swab.  &  T. 

603)  ii.  416,  417 

Ellenthorp  w.  Myers  (2  Add.  Ec. 

168 ;  2  Bng.  Ec.  261)  i.  789 ;  ii.  640 
Ellerton  v.  Gastrel  (1  Comyns,  818)  i.  816 
Elliott  v.  Elliott  (1  Dev.  &  Bat.  £q. 

67)  i.  661 

V.  Elliott  (38  Md.  867)        i.  101,  304 

V,  Gurr  (2  Phillim.  16;  I  Eng. 

Ec.  166)    i.  106,  111,  112.  116,  116, 168, 

839  ;  ii.  289,  789 

V.  McClelland  (17  Ala.  206)       i.  413 

V.  Peirsol  (1  Pet.  328)  i.  640 

Ellis  V.  Buzzell  (60  Maine,  209)        ii.  278 

V.  Ellis  (11  Mass.  92)   i.  473 ;  ii.  628 

V.  Ellis  (4  Swab.  &  T.  154)  ii.  38,  89 

V.  Hatfield  (20  Ind.  101)         ii.  233  a 

V.  Jesup  (11  Bush,  408)  ii.  649 

V.  Mathews   (19  Texas,  390)    i.  194 

V.  White  (26  Ala.  640)  i.  413 

».  Wiley  (17  Texas,  134)  i.  424 

Ellison  V,  Martin  (63  Misso.  675)        i.  8 ; 

ii.  147,  848  ft 

n.  Mobile  (68  Ala.  658)  ii.  741  a 

Elmes  V.  Elmes  (9  Barr,  166) 


Elmore  v.  Elmore  (10  CaU224) 
Elsam  V,  Faucett  {2  Esp.  662) 


i.  722 ; 

ii.  2846 
ii.  619 
ii.  621 


I  Bwmoii 

,  Else  V.  Else  (Milward,  146)  i.  467, 488, 626 

Elswick  r.  Com'th  (18  Bush,  155)    ii.  728 

El  well  V.  Elwell  (32  Maine,  887)  i.  102, 884 

Elwes  V.  Elwes  (1  Hag.  Con.  269 ; 

4  Eng.  Ec.  401)        ii.  43,  268,  286,  884, 

838,  889,  629,  687 
Elworthy  v.  Bird  (2  Sim.  &  S.  872)  1.  686 
Ely  V.  Gammel  (62  Ala.  684)    1.  292,  844, 

346 

V.  Lyons  (18  Wend.  644)  ii.  124 

Elyot's  Case  (Cart.  68)  i  138 

Elzey  V.  Elzey  (1  Houston,  308)       i.  128, 

182,  186  a;  ii.  292 
Embree  v,  Embree  (68  111.  894)        i.  718, 

745;  ii.  819 
Emerson  v.  Shaw  (66  N.  H.  418)      i.  800 

V.  White  (9  Fo8t.  N.  H.  482)     i.  640 

Emery  v.  Berry  (8  Fost  N.  H.  473)  i.  424, 

426 

r.  Emery  (1  Y.  &.  J.  601 ;   6 

Price,  836)  i.  668,  670,  672 

V.  Gowen  (4  Greenl.  88)  ii.  528 

V.  Neighbour  (2  Halst.  142)       i.  649 

Emmett  t^.  Norton  (8  Car.  &  P.  606)  i.  656, 

657,  670,  673 
Emmons  v.  Emmons  (Walk.  Mich. 
632)  ii.  30,  31,  888,  388,  844,  642 

V.  Hayward  (11  Cush.  48)        ii.  342 

Emsley,  In  Goods  of  (2  Swab.  &  T. 

491)  i.  97,  646 

English  p.  English  (12  C.  E.  Green, 
71)  i.  719 

V,  English  (12  C.  E.  Green,  579)  i.  718, 

719,  760 ;  ii.  767 

V,  English  (4  Stew.  Cli.  548)  ii.  6286, 

680,  634  a 

V.  English  (6  Grant,  U.  C.  Ch. 

680)  i.  786 

Ennis  v.  Smith  (14  How.  U.  S.  400)  i.422, 
428  a,  426,  427,  429,  478;  ii.  199  c 
Enos  V.  Smith  (7  Sm.  &  M.  85)         ii.  746 
Ensley,  State  v.  (10  Iowa,  149)  L  84 

Enticknap  v.  Rice  (4  Swab.  &  T. 

186)  ii.  641 

Epiing  V.  Epling  (1  Bush,  74)        ii.  348  a 
Erie,  &c.  Railroad  r.  Casey  (2  Casey, 

Pa.  287)  i.  684 

Errissman  v,  Errissman  (26  III.  136) 

ii.  258  a,  257,  867.  498.  602 
Erwin  v.  Erwin  (4  Jones  Eq.  82)     i.  826  ; 

ii.  684 
Eshbach  v.  Eshbach  (11  Harris,  Pa. 

843)  i.  718,  729,  779,  799 

Eslava  v.  Ames  Plow  Co.  (47  Ala. 

384)  i.  84 

Eslinger  r.  Eslinger  (47  Cal.  62)  ii.  609,  618 
Espy  V.  Jones  (87  Ala.  879)  i.  170 

Essex  V,  Essex  (2  Howell  St.  Tr. 

785)  i.  833,  885 ;  ii.  697 

Estill  V.  Rogers  (1  Bush,  62)  i.  166, 168  a, 

279 
Etherington  r.  Parrot  (2  Ld.  Raym. 

1006  ;  1  Snik.  118)  i.  668,  654,  656,  666 
Etna,  The  ( Ware,  462)  a  628 

669 


FAB 


INDEX  TO  THE  GASB9  CITED; 


Smnuii 
Etz,  People  v,  (5  Cow.  814)  i.  4d2 

Evans  v.  Carrington  (2  De  G.  F.  & 

J.  481)  i.  688;  ii.  718 

u.  Edmonds  (18  C.  B.  777)        i.  637 

V.  Evans  (6  B.  Monr.  278)  ii.  260,  751 

V.  Evans  (41  Cal.  108)       ii.  261,  626 

V.  Evans  (1  Hag.  Con.  86;  4 

Eng.  Ec.  310)  i.  29,  167,  717,  720,  722, 
726.  729,  730,  732,  786,  738,  741,  743, 
768,  769,  766,  771;  ii.  221,  231,  234, 

276,  843,  645 

n  Evans  (7  Jur.  1046)  ii.  88.  68 

V.  Evans  (1  Rob.  Ec.  166)  ii.  221,  281, 

286,637 

V.  Evans  (1  Swab.  &  T.  173)    ii.  767 

V.  Evans  ( 1  Swab.  &  T.  828)    ii.  262 

V.  Fislier  (6  Oilman,  669)  i.  670.  678 

V.  Knight  (8  Phillim.  418)         ii.  220 

V.  Reynolds   (32  Ohio   State, 

163)  i.  409,  418,  621 

i;.  Spurgin  (11  Grat.  616)       ii.  763  rf 

Evarts  v.  Gove  (10  Vt.  161)  ii.  760 

Everett  v.  Everett  (52  Cal.  383)  ii.  874, 877, 

662 
Everingham  t;.  Messroom  (2  Brer. 

461)  i.  640 

Everton  v.  Everton  (6  Jones,  N.  C. 

202)  i.  717,  736,  743;  U.  829,  397 

Ewald  V.  Corbett  (82  Cal.  498)  iL  261 

Ewart  r.  Chubb  (Law  Rep.  20  Eq. 

464)  ii.  863A 

Ewell  17.  State  (6  Yerg.  364)  i.  640 

Ewen's  Case  (6  City  H.  Rec.  66)       i.  624 
Ewing,  Succession  of  (16  La.  An. 

416)  ii.  706 

V.  Ewing  (24  Ind.  468)    ii.  283  a,  750 

c.  Ewing  (2  Piiilad.  371)  ii.  845 

1;  Savery  (3  Bibb,  236)  i.  540 

i;.  Wheatley  (2  Hag.  Con.  176)  i.  167 

Eyre  v.  Potter  (16  How.  U.  S.  42)    ii.  571 

V.  Shaftsbury  (2  P.  Wms.  103) 

i.  296;  ii.627 


F.  V.  D.  (4  Swab.  &  T.  86)  i.  331  a,  832; 
ii.  282a.  284a,  688a,  697,  600a 
F.  V.  F.  (1  N.  H.  198)  i.  819 

Fagebank  v.  Fagebank  (9  Minn.  72)  1.  84 
Fairbanks  v.  Fairbanks  (2  Edw.  Ch. 

208)  ii.  266  a 

Faircbild  v.  Adams  (4  Law  Reporter, 

N.  8.  278)  ii.  640 

Fairmount,  &c.  Passenger  Railway  u. 

Stutler  (4  Smith,  Pa.  876)  ii.  628 

Fales  t;.  Mayberry  (2  Gallis.  660)  iL  76 
Faremouth  v.  Watson  (1  Phillim. 

855)  ii.  298,  809 

Farley  o.  Farley  (30  Iowa,  368)       ii.  446, 

467 
Fanner  o.  Eslava  (11  AU.  1028)  i.  417 
Farmers   and   Mechanics'  BanJc  v. 

Smith  (6  Wheat.  131)  i.  666a 

Farnham  v.  Famham  (73  111.  497)    i.  726, 

746  a;  U.  88,  61,  68,  68 

670 


Famsworth  v.  Richardson  (35  Maine, 

267)  ii.  549 

Farr  v.  Farr  (2  McAr.  36)  i.  170 

V.  Farr  (34  Missis.  697)      ii.  604,  606 

Farrell  v.  Ledwell  (21  Wis.  182)  i.  624 
Farrer  v.  Qranard  (1  New  Rep.  80)  L  501 
Farwell  v.  Farwell  (81  Maine,  691) 

11.311,398,421,406 

0.  Harris  (12  La.  An.  50)    i.  411,  425 

V.  Smith  ( 12  Pick.  83)  ii.  811 

Faulder  i;.  Silk  (3  Camp.  126)  u.  666 

Faulk  v.  Faulk  (23  Texas,  653}       ii.  2U9. 

5286,  646,  649 
Faussett  v,  Faussett  (13  Jur.  688)  ii.  220, 

642 
Fayette  t^.  Lirermore  (62  Maine,  229) 

u.  118a 
Feaubert  v.  Tnrst  (Free.  Ch.  207)  i.  629 
Feigley  v.  Feigley  (7  Md.  63T)  u.  287, 819, 

446,601 
Feilding's  Case  (14  Howell  St.  Tr. 

1327)  i.  496 

Felker  v.  Emerson  (16  Yt.  663)  i.  563 
Fellowes  v,  Stewart  (2  Phillim.  238) 

i.292 
Fellows  n.  Fellows  (31  Maine,  842)  1.  786 

V.  Fellows  (8  N.  H.  160)  i.  819,  824 ; 

ii.  104,  141,  144, 178,  342,  344.  661 
Felts  o.  Foster  (Taylor,  121)  i.  487,  638 
FenHall  v,  Goldsmid  (2  P.  D.  263)   i.  202; 

ii.  704  a 
Fenner  v.  Lewis  (10  Johns.  88)  i.  681,  613^ 

650 ;  u.  401 
Fenton  t;.  Holloway  (1  Stark.  126)    i.  131 

V.  Livingstone  (8  Macq.  Ap. 

Cas.  497)  i.  648 

1;.  Reed  (4  Johns.  52)  i.  279,  299, 442. 

492,508 
Fera  v.  Fera  (98  Mass.  166)  i.  703, 825  a ; 

ii.  767 
Ferguson  v.  Clifford  (37  N.  H.  86) 

i.  418,  430,  476 

V.  Crawford  (70  N.  Y.  258)      ii.  167, 

109  <f 

V.  Ferguson  (1  Barb.  Ch.  604) 

ii.  268,684 

17.  Ferguson  (8  Sandf.  807)      ii.  268, 

614,  620 

V.  Kays  (1  Zab.  481)  i.  84 

V.  Mahon  (11  A.  &  E.  179)       ii.  150 

Fergusson  v,  Fyfle  (8  CI.  &  F.  121 )  i.  402 
Ferlat  v.  Gojon  (Hopkins,  478)  i.  106, 166, 

218, 219 :  ii.  291 
Ferrers  v.  Ferrers  (1  Hag.  Con.  13(t) 

ii.  23,  83.  66. 108 

V.  Ferrers  (1  Hag.  Ec.  781,  n. ; 

8  Eng.  Ec.  384)  iL  47 

Ferrie  v.  Public  Administrator  (4 

Brad.  28)  i.  288,  296,  506,  508 

Ferrier  v,  Ferrier  (4  Edw.  Ch.  296) 

U.  819,  663 
Ferris  v.  Ferris  (8  Conn.  166)  i.  178.  832 ; 

ti.676 
FetU  V,  Foster  (2  Hayw.  102)  i.  442 


FIT 


INDEX  TO  THE  GASES  CITED. 


FOB 


Sscmoir 
Fickle  V.  Fickle  (6  Terg.  208)  u.  128,  210, 

818 
Field's  Marriage  Annulling  Bill  (2 

H.  L.  Cas.  48)  i.  10<5 

Field  V.  Adreon  (7  Md.  209)  ii.  120 

V,  Flanders  (40  HI.  470)  li.  758  e 

9.  Lucas  (21  Ga.  447)  ii.  568 

Fielder  v.  Smith  (2  Hag.  Cen.  103) 

i.  298  294 
Fife,  State  v.  (2  Bailej,  887)  '  ii!  758 
Finch  9.  Finch  (22  Conn.  411)  ii.  557 

p.  Finch  (14  Ga.  362)  i.  76 

Finrlley  v.  Cooley  (1  Blackf.  262)      i.  178 
Fink  V.  Uake  (6  Watts,  181)     ii.  714,  715 
Finlay  v.  Finlaj  (81  Law.  J.  Mat. 
Cas.  149)  i.  475 

p.  Finlay  (Milward,  576)  ii.  457,  460 

Finley  v.  Finley  (9  Dana,  52)   i.  718,  722, 

748 ;  ii.  865 
Finn  v,  Finn  (12  Hun,  889)  i.  290 ;  ii.  288, 

298,298  a 
Finney  v.  Finney  (Law  Rep.  1  P.  & 

M.  483)  ii.  766 

Firebrace  v.  Firebrace  (4  P.  D.  63)  i.  788 ; 

ii.  201,  429 
Fischer  u.  Fischer  (8  C.  E.  Green, 

800)  ii.  278 

Fischli  V.  Fischli  (1  Blackf.  860)     ii.  255, 

856.  376,  881,  516 
Fisher  v,  Boody  (1  Curt  C.  C.  206)  i.  173 

u.  Conway  (21  Kan.  18)  i.  561 

0.  Filbert  (6  Barr.  61)  1.  658 

V.  Fisher  (82  Iowa,  20)      ii.  429,  430 

T.  410)  ii.  477, 


V.  Fisher  (2  Swab.  & 


479 


r.  Hamden  (1  Paine,  55)       ii.  753  e 

V.  National  Bank  of  Commerce 

(73  III.  84)  i.  84 

Fishli  V.  Fishli  (2  Litt.  387)       i.  779,  786, 

810;  ii.  128.  176,  237,  278.  381,  398, 

457.  472,  504,  512,  516.  678 

Fisk  V.  Chester  (8  Gray,  506)        ii.  120  a 

0.  Fisk  (31  Law  J.  n.  b.  Mat. 

ii.  491 

V.  Miller  (20  Texas,  579)        ii.  758  e 

V.  Parker  (14  La.  An.  491)       ii.  767 

Fitch  V.  Cornell  (1  Saw.  156)  ii.  552,  554 
Filler  v.  Fitler  (9  Casey,  Pa.  50)  ii.  557 
Fitts  V.  Fitts  (46  N.  H.  184)  i.  822 

V,  Fitts  (14  Texas,  443)  ii.  514 

Fitzgerald  v.  Chapman  (1  Ch.  D.  663) 

ii.  717,  718 

V.  Fitzgerald  (Law  Rep.  1.  P. 

&M.  694)  i.  784  a 

V.  Fitzgerald  (1  Lee,  649;  6 

Eng.  Ec.  472)  ii.  887 

V.  FiUgerald  (3  Swab.  &  T.  400)  ii.  258 

V.  Reed  (9  Sm.  &  M.  04)  i.  186 

Fitzhugh  V.  Custer  (4  Texas,  891)  ii.  753  e 
Fitzmaurice  t;.  Fitzmaurice  (cited  1 

Lee,  16)  i.  250 

Fitzpatrick  v.  Fitzpatrick  (6  Ner.  68)  i.  146 
Fitzsimmons  v.  Buckley  (59  Ala.  589) 

i.  295,  845 


BEOtUfH 

Fivecoat  o.  Firecoat  (82  Iowa,  198)  ii.  879 
Flaherty.  Reg.  v.  (2  Car.  &  K.  782)  i.  497, 

500 
Flattery  v.  Flattery  (7  Norris,  Pa. 

27)  ii.  284.  284  a 

Flavell  V.  Fb&rell  (5  C.  E.  Gieen,  211 ; 

7  C.  E.  Green,  599)  ii.  80,  89,  625 

Fleming  v.  Fleming  (4  Bing.  266 ;  12 

Moore,  600)  i.  434.  437.  488,  448 

V.  Fleming  (8  Blackf.  234)         i.  443 

V.  People  (27  N.  Y.  329)  i.  496  s 

V.  Straley  ( 1  Ire.  805)  ii.  120  a 

Fletcher  v.  Fletcher  (2  Swab.  &  T. 

484)  ii.  466 

V.  Henley  (18 La.  An.  160)  ii.  497. 498 

p.  Morey  (2  Story,  555)  i.  70 

V.  Peck  (6  Cranch,  87)  ii.  110 

Fleytas  v.  Pigneguy  (9  La.  419)       i.  741. 

744.  767 
Flint  r.  Jones  (6  Wis.  424)  ii.  572 

Flintan.  Rex  v.  (1  B.  &  Ad.  227)  i.  674, 807 
Flood  V.  Flood  (5  Bush.  167)  ii.  620 

Florentine  v.  Wilson  (Hill  &D.  903) 

,  i.  687,  660 
Flower  p.  Adam  (2  Taunt.  814)  ii.  76 
V.  Flower  (Law  Rep.  8  P.  &  M. 

182)  il  417 

Flowers  r.  Foreman  (23  How.  U.  S. 

182)  ii.  133. 160 

V.  Haralson  (6  Yerg.  494)  i.  540 

Floyd  V.  Black  (Litt.  Sel.  Cas.  11)  ii.  811, 

746 

V.  Calvert  (58  Missis.  87)  i.  163a,  279 

V.  Miller  (61  Ind.  224)  ii.  728 

Fluck  V.  Tollemache  (1  Car.  &  P.  5)  ii.  528 
Foden  v.  Finney  (4  Russ.  428)  ii.  358 
Foliamb's  Case  (8  Salk.  188)  i.  661 

FoUiott  v.  Ogden  (1  H.  Bl.  128)  ii.  701 
Folsom  V.  Folsom  (65  N.  H.  78)  ii.  259 
Fontaine  v.  Houston  (58  Ind.  816)  ii.  315 
Foote  V.  Foote  (22  111.  425)      ii.  429,  446, 

466.558 

r.  Hayne  (1  Car.  &  P.  645)    i.  2,  170 

Forbes  v,  Scannell  (18  Cal.  242)  i.  418 
—  V.  Strathmore  (Ferg.  Consist. 

Law  Rep.  113)  i.  260 

Ford  V.  Ford  (10  Abb.  Pr.  h.  b.  74; 

41  How.  Pr.  169)  ii.  498 

V.  Ford  (4  Ala.  142)  i.  442 

t;.  Ford  (2  Halst.  Ch.  642)        ii.  682 

V.  Ford  (7  Humph.  92)  i.  540 

V.  Ford  (104  Mass.  198)    i.  717,  746; 

ii.  651  a 

V.  Kittredge  (26  La.  An.  190)  ii.  729 

V,  Monroe  (20  Wend.  210)        ii.  528 

Fore,  State  r.  (1  Ire.  378)  L  306 

Forney  i;.  HalUcher  (8  S.  &  R.  159) 

i.  492,  497.  498 
Fomshill  v.  Murray  (1  Bland,  479) 

i.  5.  106.  124,  365,  488,  441,  442,  497, 

498,623;  ii.  261,  291,  856 

Forrest  r.  Forrest  (3  Bosw.  661)  ii.  256a, 

898.  425,  478,  492.  495.  497 

».  Forrest  (5  Bosw.  672)  U.  421,  461 

671 


FBA 


INDEX  TO  THE  OASES  OITED. 


FUK 


Forresi  v.  Forrest  (8  Bosw.  640)     ii.  432, 
460,  457,  468,  478,  495.  496 

V,  Forrest  (9  Bosw.  686)  ii.  498 

w.  Forrest  (6  Duer,  102)   ii.  265,  496, 

707 

o.  Forrest  (25  N.  T.  501)  ii.  255,  258, 

425.  467,  472,  478,  496 
Forrester  v,  Watson  (6  Scotch  Sess. 

Ciis.  2d  ser.  1368)  ii.  148, 149 

Forster  v.  Forster  (1  Hag.  Con.  144 ; 

4  Eng.  Ec.  368)  1.  777,  778 ;  ii.  5,  79, 80, 
85,  88,  89,  341,  346,  623,  625,  637 
—  V,  Forster  (Law  Rep.  2  H.  L. 

So.  244)  i.  247 

V.  Forster  (2  Swab.  &  T.  553)  if.  448 

V.  Forster  (3  Swab.  &  T.  144)  ii.  237 

1;.  Forster  (3  Swab.  &  T.  151)  ii.  743 

Forsyth    n.    Kreakbaum   (7  T.  B. 

Monr.  93)  ii.  527 

Foss  t;  Fobs  (12  Allen,  26)  i.  190a ;  ii.  284 

V.  Fo98  (2  111.  Ap.  411)  ii.  363s 

Foster  v.  Hall  (2  J.  J.  Mar.  646)  ii.  124,  298 

p.  Hawley  (8  Hun,  68)     i.  438,  506  a 

V,  Means  (1  Speer  Eq.  569)  ii.  124, 125. 

127, 186 

V.  Redfield  (50  Vt.  285)  ii.  257 

».  Taylor  (2  Tenn.  190)  i.  423  n,  424 

V.  Townshend  (6  Daly,  186;  68 

N.  Y.  203)  ii.  453 

V.  Wells  (4  Texas.  101)  ii.  765 

Foiike  o.  Fleming  (13  Md.  392)         i.  412 
Foulkes  V.  Foulkes  (Poynter  Mar. 

&  Div.  256,  n.)  ii.  429,  449,  457 

V.  Sellway  (3  Esp.  286)  i.  2, 168 

Foulks  V,  Rhea  (7  Bush,  568)  i.  583 

Fowle  V.  Tidd  (16  Gray,  94)  i.  624 

Fowler  v.  McCartney   (27    Missis. 

509)  ii.  570 

V,  Smith  (2  Cal.  89)  i.  399 

Fox  17.  Davis  (113  Mass.  255)  i.  637, 

646  a;  ii.  743  a 
V.  Dawson's  Curator  (8   Mart. 

La.  94)  ii.  696 

V.  Fox  (25  Cal.  587)  ii.  262 

V.  Lambson  (8  Halst.  275)         i.  469 

Foxcroft's  case  (1  Rol.  Abr.  359)       i.  152 
Foy  p.  Foy  (13  Ire.  90)  i.  797,825 ;  ii.  88, 

90,  257,  278,  615 
Frakes  v.  Brown  (2  Blackf.  295)      ii.  460. 

601,502 
France  v.  Andrews  (15  Q.  B.  756)  i.  468 
Francis  v.  Francis  (31  Grat.  288)  i.  163  a, 

229 ;  ii.  261, 488 
Frankfort  v.  Frankfort  (3  Curt.  Ec. 

716;  7  Eng.  Ec.  668)  ii.  260,  425 

V.  Frankfort  (4  Notes  Cas.  280) 

ii.  874,  448.  449 
Franklin  v.  Franklin  (7  Jur.  185)       ii.  58 

p.  Stngg  (22  Misso.  193)         ii.  768  a 

Franks,  Ex  parte  (7  Bing.  762)         i.  690 
Franz  p.  Franz  (5  Stew.  Ch.  483)    ii.  279, 

284,  284  a 
Frarell  v.  Frarell  (Wright,  455)      ii.  676, 

677 

672 


Frary  v,  Fraiy  (10  N.  H.  61)  ii.  1'28.  la, 

175,  682 
Eraser  p.  Fraser  (5  Notes  Cas.  11)  ii.  620 

p.  Fraser  (Poynter  Mar.  &  Dir. 

248)  il  404 

p.  Walker  (9  Sootch  Sess.  Cas. 

8d  ser.  460)  ii.  79 

Frasher  p.  State  (8  Texas  Ap.  268)     i.  3, 

87,808a 
Frazer  p.  Frazer  (2  Del.  Ch.  260)  ii.  668 
Fredd  v.  Eves  (4  Harriug.  Del.  385)  i.  556. 

670,  578.  581,  619 
Frederick  p.  Attomey-Genenil  (Law 

Rep.  8  P.  &  M.  196)  i.  549 

Freeland  v.  Eldridge  (19  Misso.  825)  i.  193 

p.  Freeland  (19  Misso.  354)     i.  773; 

ii.  667 
Freeman  p.  Freeman  (3  West.  Law 
Jour.  475)  ii.  141, 144 

p.  Freeman  (81  Wis.  236)  i.  718. 722, 

726,  730,  735 ;  ii.  602.  613,  629,  631 

p.  Sedgwick  (6  Gill,  28)  ii.  75 

Freemoult  p.  Dedire  (1  P.  Wms.  429)  i.  428 
Freerking  p.  Freerking  (19  Iowa,  34) 

ii.  684  a 
French  p.  French  (14  Gray,  186)      ii.  60, 

259,284 

p.  French  (4  Mass.  587)  i.  744 ;  ii.  498 

Frest,  Sute  p.  (4  Harring.  Del.  558) 

i.  785;  ii.  128 
Friedlander  p.  Loucks  (84  Cal.  18)  ii.  758s 
Friend  p.  Friend  (Wright.  689)        1.  78^, 

810 ;  ii.  30,  256.  278.  674 
Friendscbftft,  The  (3  Wheat  14)  ii.  118a 
Fries  p.  Fries  (1  MacAr.  291 )  ii.  488a,  751 
Frith  p.  Frith  (18  Ga.  278)  i.  191 ;  ii.  402 

p.  Sprague  (14  Mass.  465)  i.  409, 427 

Fritz  p.  Fritz  (28  Ind.  388)       iL  288,  826. 

348  a 
Frost  p.  Brisbin  (19  Wend.  11)        ii.  124 

p.  Frost  (17  N.  H,  261)  i.  790;  ii.  682 

p.  Willis  (18  Vt.  202)  i.  578 

p.  Vought  (87  Mich.  65)  i.  146 

Fry  p.  Bidwell  (74  111.  381)  ii.  814 

p.  Fry  (7  Paige,  461)        ii.  379,  783 

,  State  p.  (4  Misso.  m)  i.  5, 666. 668, 

678,  686,  693;  ii.  192 
Fulgham  p.  State  (46  Ala.  148)  i.  754 
Fulk  p.  Fulk  (8  Blackf.  561)  ii.  879 

Fuller  p.  Fuller  (40  Ala.  801)  L  806,  874; 

ii.  701 

p.  Fuller  (17  Cal.  605)  i.  497 ;  ii.  256  6, 

625 
Fullerton  v.  Bank  of  the  United 
States  (1  Pet.  604)  i.  88,  84 

p.  Fullerton  (11  Scotch  Sess. 

Cas.  8d  ser.  720)  ii.  243 

Fulton  P.  Fulton  (86  Missis.  517)     i.  758, 

778,  783,  785,  786,  797 ;  ii.  256, 673 

p.  Fulton  (12  Scotch  Sess.  Cas. 

2d  ser.  1104)  i.  723 

Fultz  p.  Fox  (9  B.  Monr.  499)  i.  99,  667 
Fulwood'8  Case  ( Cro.  Car.  482)  i.  211, 215 
Funk  p.  Dillon  (21  Misso.  294)  i.  624 


GAB 


INDEX  TO  THE  CASES  CITED. 


GIL 


Sotioii 
Furlong  v.  Hysom  (36  Maine,  832)  i.  666, 

617 
Forlonger  v,  Furlonger  (6  Notes  Cas. 

422)  i.  761 

Fnrness  e.  Farness  (2  Swab.  &  T.  68)  ii.  64 
Fur«t  u.  Funt  (Pointer  Mar.  &  Div, 

200,  n.)  ii.  894 

Fussell  V.  Dowding  (Law  Rep.   14 

£q.  421)  ii.  718 

Fyler  v.  Fylcr  (Deane  &  S.  176)      ii.  894 
Fy nn,  In  re  (2  De  G.  &  S.  467 )     ii.  628  6, 

644 


G.  V.  G.  (Law  Rep.  2  P.  &  M.  287)  i.  821, 

882,888a;  ii.  264.  688a 

V.  G.  (88  Md.  401)     i.  86,  828  a,  832, 

388  a,  3886,  889  a 
G  — 8  e.  T— e  (1  Spinks,  389)  ii.  600 
Gage  V,  Gage  (2  Dane  Abr.  809)     ii.  178, 

877 
Gahagan  v.  People  (1  Parker  C.  C. 

878)  i.  499,  682 
Gailiard  v,  Gaillard  (23  Missis.  162)  i.  810 
Gaines  v.  Buford  (1  Dana,  481)  1.  668 
V.  Gaines  (9  B.  Monr.  296)       i.  678, 

687,  689,  r.01,  788 ;  ii.  868, 876,  879,  751  a 

V.  Hennen  (24  How.  U.  S.  658)  i.  299. 

802 

V.  New  Orleans  (6  Wal.  642)     I.  647 

r.  Poor  (8  Met  Ky.  608)  i.  637.  646 : 

ii.  448 

V.  Relf  (12  How.  U.  S.  472)      i.  299, 

478,  497 ;  ii.  766 
Gale  V.  Gale  (19  Barb.  249)  i.  209 

V.  Gale  (2  Rob.  Ec.  421)    i.  726,  727 

,  State  P.  (7  Wis.  608)  i.  84 

Galin^er  v.  Galinger  (4  Lans.  473 ;  01 

Barb.  81)  ii.  497 

Galland  i.  Gailand  (88  Cal.  265)      u.  856 

V.  Galland  (44  Cal.  475)  ii.  498 

Galloway  v.  Holmes  (1  Doug.  Mich. 

880)  L  214 

r.  State  (29  Ind.  442)  1.  88 

Gait  V.  Galloway  (4  Pet.  832)  i.  409 

Galwitb  V,  Galwith  (4  Har.  &  McH. 

477)  ii.  866 

Ganer  v,  Lanesborough  (Peake,  17)  i.  299. 

477,  629 
Garbrand  r.  Allen  (Comb.  460)  i.  554 

Gardenhire  o.  Hinds  ( 1  Head,  402)  ii.  528  b, 

b28d 
Gardiner  v,  Gardiner  (8  Abb.  N. 

Cas.  1)  ii.  811 

V.  Gardner  (54  Ga.  600)    ii.  869,  457 

Gardner  v.  Gardner  (2  Gray,  484)    ii.  45, 

49,  51,  62,  58 

,  State  V.  (1  Root,  485)  ii.  643 

V.  Walker  (1  Stra.  508)  ii.  802 

Garland  t^.  Browner  (18  Johns.  87)  i.  640 

V.  Garland  (50  Missis.  694)       ii.  855 

Gamer  v.  Garner  (38  Ind.  189)       ii.  260, 

463,  751  a 
9.  Gordon  (41.1nd.  92)  ii.  528  6, 628  (/ 

TOL.  1.  43 


Swmni 
Gamett  V.  Gamett  (114  Mass.  847)  ii.  748  a 

t;.  Gamett  (114  Mass.  879)      ii.  806, 

806  a 
Garrat  v.  Garrat  (4  Teates,  244)     ii.  238, 

604,007 
Garrett,  In  re  (11  Bankr.  Reg.  498; 

2  Hughes.  235)  ii.  463 

17.  Garrett  ( 12  Ind.  407).  ii.  847 

Garver  v.  Miller  (10  Ohio  State,  627)  i.  662 
Gary  v.  May  (16  Ohio,  06)  ii.  815 

Gaskill  V.  King  (12  Ire.  21 1 )  ii.  728 

Gaston  T7.  Frank  urn  (11  £ng.  L.  & 

£q.  226;  16Jur.  607)  1.682 

Gatehouse  v.  Gatehouse  (Law  Rep. 

1  P.  &  M.  381)  i.  784a 

Gates.  People  v.  (43  N.  T.  40)  ii.  528 

Gatewood  v.  Tunk  (8  Bibb,  246)  i.  284 
Gathings  v.  Williams  (5  Ire.  487)    i.  105, 

111,  637 
Gatling  r.  Newell  (9  Ind.  572)  i.  209 

Gautt  V.  Gautt  (12  La.  An.  678)  i.  412 
Gavin  v.  Burton  (8  Ind.  69J  i.  144 

Gaylor  v.  McHenry  (15  Ind.  883)  I.  629 
Gaylord  v.  Gaylord  (4  Jones  £q.  74)  ii.  490 
Gee  0.  Thompson  (11  La.  An.  657)  ii.  729, 

780 
Geils  u.  Dickenson  (20  £ng.  L.  &  £q. 

1)  ii.  202 

V.  Geils  (1  Macq.  Ap.  Cas.  36)  ii.  167 

17.  Geils  (1  Macq.  Ap.  Cas.  255)  ii.  148. 

149,202 

V.  Geils  (6  Notes  Cas.  97)         i.  739 

V.  Geils  (15  Scotch  Sess.  Cas. 

2d  ser.  H.  of  L.  *28)  ii.  225,  227 

George  v.  George  (Law  Rep.  1  P.  & 

M.  564)  ii.  466 

V.  Thomas  (10  U.  C.  Q.  B.  004)  i.  444 

Georgia  Railroad  &  Banking  Co.  v. 

Harris  (5  Ga.  527)  ii.  138,  237 

General  Steam  Nav.  Co.  v.  Guillou 

(IIM.  &  W.  877)  1.411 

Gerard  v.  Gerard  (2  Barb.  Ch.  73)  ii.  495, 

498 
Germond  v,  Germond  (6  Johns.  Ch. 

847)  ii.  004,  008 

V.  Germond  (1  Paige,  88)  ii.  805,  406 

©.  Germond  (4  Paige,  648)  ii.  457,  461 

Gernon  v.  Hickey  (18  U.  An.  454)  ii.  2506 
Geron  v.  Felder  (15  Ala.  804)  i.  424 

Gethin  v,  Gethin  (2  Swab.  &  T.  500)  ii.  82 
Gholston  V.  Gholston  (31  Ga.  625)  i.  733  A, 
754,  762,  766 ;  ii.  52,  427,  609 

V.  Gholston  (64  Ga.  285)  ii.  509 

Gibbs  V.  Gibbs  (18  Kan.  419)  i.  717,  720  ; 

ii.  258 
Gibert,  U.  S.  v,  (2  Sumner,  19)  ii.  640 
Gibson  v.  Gibson  (46  Wis.  449)  ii.  299,  705 

17.  State  (88  Missis.  818)  i.  453 

,  State  V.  (30  Ind.  389)        i.  87.  808  o 

GifiEord  o.  Thorn  (1  Stock.  702)  ii.  753  rf 
Gilbert  v.  Bone  (64  III.  518)    i.  845,  845  a 

V.  Plant  (18  Ind.  308)  i.  021 

».  Thomas  (3  Kelly,  576)         ii.  233. 

238a.  256 

673 


GOD 


INDEX  TO  THE  OASES  OTTED. 


wm 


Sbctiov 

Gilchrist  9.  Bale  (8  Watte,  866)      i.  625  ; 

ii.  661 

V.  Brown  (4  T.  R.  766)  i.  592 

Giles  V.  Giles  (22  Minn.  348)       1.  09.  627 
Gill,  In  re  (20  Wis.  686)  ii.  898 

V.  Gill  (cited  2  Add.  Ec.  882)    i.  771 

V.  Gill  (8  Swab.  &  T.  869)      ii.  600a 

V.  Read  (5  R.  1. 348)  i.  658,  620,  622  ; 

ii.  628  a,  668,  767 
Gilleland  t;.  Martin  (8  McLean,  490)  i  452 
Gillespie  v,  Worford  (2  Cbldw.  682)  ii.  712 
Gillett  V.  Needham  (37  Mich.  143)  ii.  814 
Gillinwaters    v.    Gillinwaters     (28 

MisBO.  60)  i.  796,  708,  806 

Gillis  t;.  Gillis  (Ir.  Rep.  8  Eq.  697)  ii.  124. 

126 
Oilman  p.  Andrus  (28  Vt.  241)  i.  658 

V.  Lock  wood  (4  Wal.  209)      i.  666  a 

Gilmer  v.  Ware  (19  Ala.  252)  i.  214 

Gilmore  v.   Gilmore  (5  Jones  Eq. 

284)  ii.  604 

Gilpin  V.  Gilpin  (3  Hag.  Ec.  160;  6 

Eng.  Ec.  68)  U.  6,  17,  842,  846 

Gilruth  V.  Gilruth  (20  Iowa,  226)      ii.  750 
Gimmj  v.  Doane  (22  Cal.  636)       ii.  600, 

616a 

V.  Gimmy  (22  Cal.  683)  ii.  609 

Ginger  r.  Ginger  (Law  Rep.  I  P.  & 

M.  37)  ii.  642 

Ginn  v.  Rogers  (4  Gilman,  181)      ii.  753  s 
Gipps  V.  Gipps  (11  H.  L.  Cas.  I ;  8 

Swab.  &  T.  116)  il.  6, 10,  22,  25  a,  237  a 
Girardy  v.  Richardson  (1  Esp.  18)  ii.  76 
Girod  V,  Lewis  (6  Mart.  La.  669)  i.  169 
Gishwiler  v.  Dodez  (4  Ohio  State, 

616)  ii.  629 

Gist  V.  Drakely  (2  Gill.  880)  i.  88 

V.  McJunkin  (2  Rich.  164)        ii.  572 

Given  v.  Marr  (27  Maine,  212)  i.  99,  698 ; 

ii.  706,  710 
Gladstone  v.  Gladstone  (Law  Rep.  3 

P.  &  M.  260)  ii.  230 

V,  Gladstone  (1  P.  D.  442)        477  6, 

488.  609  a 
Glass  V.  Glass  (114  Mass.  663)  L  299,  800, 

801 
Glasser  v.  Glasser  (1  Stew.  Ch.  22) 

ii.  406  a,  407 
Glase,  State  v.  (9  Ala.  288)  i.  826 

Gleason  v.  Emerson  (61  N.  H  406)  ii.  706 

V.  Gleason  (4  Wis.  64)  i.  789 ;  ii.  161 

Glen,  Ex  parte  (4  Des.  646)  i.  128 ;  ii.  566 
Glenn  r^  Glenn  (7  T.  B.  Monr.  285)  ii.  868 

V.  Hill  (50  Ga.  94)  ii.  888  a,  898 

V.  State  (46  Ind.  868)  ii.  689 

Glennie  v.  Glennie  (8  Jur.  y.  a.  1168 ; 

82  Law  J.  K.  8.  Mat.  17)  ii.  6 

V.  Glennie  (8  Swab,  k  T.  109)  ii.  417 

Glover  r.  Glover  (16  Ala.  440)        ii.  128, 

356,368 

0.  Glover  (18  Ala.  367)  ii.  118a 

Goddard  v,  Beebe  (4  Greene,  Iowa, 

126)  i.  644  a 

Goddin  v,  Shipley  (7  B.  Monr.  676)  i.  402 

674 


Qodftey  v.  Brooks  (5  HarriDg.  DeL 

396)  i.  618 

p.  Godfrey  (27  Ga.  466)  ii.  814 

V,  Hays  (6  Ala.  601)  ii.  628 

Godrich  v.  Godrich  (Law  Rep.  2  P. 

&  M.  892)  ii.  268,  682,  640 

Godwin  v.  Lunan  (Jefferson,  96)        i.  71 
Goff  p.  Goff  (1  Pick.  476)  ii.  2846 

Goldbeck    p.    Groldbeck    (8    C.  £. 

Green,  42)     i.  606a,  788.  806  a ;  ii.  689 
Golding  17.  Golding  (6  Misso.  Ap. 

602)  i.  813;  ii.  6846 

Goldsmid  v,  Bromer  (1  Hag.  Con. 

324)  i.  394 

Goldsmith  p.  Goldsmith  (6  Mich. 

265)  ii.  398,  396.  398, 421 

Goldsworthy,  In  re  (2  Q.  B.  D.  76)  ii.  6286 
Gompertz  v.  Kensit  (Law  Rep.  13 

Eq.  369)  i  292 

Gonsolis  V,  Douchouquette  (1  Misso. 

666)  i.  648 

Good  V.  Elliott  (8  T.  R.  698)  U.  110 

Goodall  V.  Goodall  (2  Lee,  264;  6 

Eng.  Ec.  119)  ii.  888 

V,  Goodall  (2  Lee,  384)  ii.  89 

V.  Thurman  (1  Head,  209)*  i.  3, 170, 

814 
Goode  V.  Goode  (2  Swab.  &  T.  253)  ii.  98 
Goodheira  v.  Goodheim  (2  Swab.  & 

T.  250)  il.  446 

Goodin  v.  Smith  (MUward,  236)     ii.  260, 

764 
Gooding,  Reg.  v.  (Car.  &  M.  297)  L  481 
Goodman  v,  Goodmsn   (26  Mich. 

417)  1.722,730,736;  ii.  429 

p.  Griffin  (8  Stew.  160)  i.  418 

Goodrich  v.  Bryant  (6  Sneed.  825)  i.  666 

9.  Goodrich  (44  Ala.  670)        i.  726 ; 

ii.  501,  604.  632,  669,  661 

,  State  9.  (14  W.  Va.  834)  i.  630, 636; 

ii  299 
Goodriffht  V.  Saul  (4  T.  R.  366)  i.  448 
Goodwin  v.  Appleton  (22   Maine, 

453)  L426 

V.  Goodwin  (8  C.  E.  Geeen,  210) 

ii.  605 

V.  Goodwin  (4  Day,  848)         i.  642; 

li.238 

V,  Goodwin  (46  M^ne,  377)    ii.  212, 

682 

V.  Owen  (66  Ind.  248)  L  825 

—  V,  Thompson  (2  Greene,  Iowa, 

329)  i.  145,  891 
Gordon,  Com'th  v.  (2  Brews.  669)  ii.  648 
V.  Englegraaff  (Ferg.  261 ;  8 

Eng.  Ec.  416)  il  178 

V.  Gordon  (12  Wright,  Pa.  226) 

i.  103,  718,  769,  826 ;  ii.  648/ 
»-—  V.  Hampden  (Ferg.  276;  8  Eng. 

Ec.  480)  ii.  1206 

V.  Hobart  (2  Sumner,  401)  i.  70 

V.  Potter  ( 17  Vt.  848)       ii.  WS,  666 

V,  Pye  (Eerg.  276 ;  8  Eng.  Ec. 

430)  i.  7, 22;  iL  146^  148 


GBA 


IHDEX  TO  THE  GASBS  GTTBDi 


GBK 


Sicnoif 
Gordon,  Rex  o.  (Rnw.  A  R7.  48)  L  144 
^—  V.  Sempill  (Mor.  Diet.  1  App. 

(H.  &  W.  No.  4)  10)  i.  660;  ii.  401 

Gore  17.  Gibson  (13  M.  &  W.  62;i)  i.  181 
Gorhara  v.  Canton  (6  Greenl.  266)  ii.  120a 
Gorman  u.  State  (23  Texna,  646)      i.  464 

t\  State  (42  Texas,  221)  i.  764, 

ii.  627.  628 
Goshen  v.  Richmond  (4  Allen,  468)  i.  96, 

101,  137,668.  668  a 

v.  Stonington  (4  Conn.  200)      i.  291, 

496,  496,  668,  670 
Gotlui  17.  Clark  (12  C.  B.  n.  b.  681)  i.  6.S8 ; 

ii.  717,  718 
Goss  0.  G0S8  (29  Ga.  109)  ii.  497 

Gotts  r.  Clarlc  (78  111.  229)  i.  666;  ii.  628 
Gould  t;.  Crow  (67  Misso.  200)      ii.  163  a, 

711 

V.  Gould  (2  Aikins.  180)    ii.  231,  241 

V.  Gould  (1  Met.  882)  ii.  296 

V,  Webster  (1  Tyler,  409)        ii.  712 

Gouraud  v.  Gouraud  (8  Redf.  262)  i.  614 
Govane's  Case  (2  Bland,  670,  n.)  ii.  866 
Gove  p.  Farmers'  Mutual  Fire  Ins. 

Co.  (48  N.  H.  41)  1.666 

Governor  v.  Porter  (6  Humph.  166)  i.  682 

V.  Rector  (10  Humph.  67)  i.  144, 174, 

296  844 
Gorier  n.  Hancock  (6  T.  R.  608)      i.'674, 

626,  807 ;  ii.  76 
Gower  v,  Gower  (Law  Rep.  2  P.  & 

M.  428)  ii.  9 

Gniecen  v,  Graecen  (1  Green  Ch. 
469)    i.  719,  726,  780,  744,  768;  ii.  228. 

667 
Graham's  Case  (2  Lewin,  07)  i.  228,  266 
Graham  v.  Bennet  (2  Cai.  608)         i.  279, 

289,  801 

—  V,  Graham  (Law  Rep.  1  P.  & 

M.  711)  ii.  609a 
17.  Graliam  (6  Scotch  Scss.  Cas. 

4th  ser.  1093)    i.  717,  719;  ii.  48,  60,  61 

r.  Law  (6  U.  C.  C.  P.  810)        i.  443, 

624,  628 
17.  Little  (3  Jones  Eq.  162)         L  198 

—  (7.  Public     Administrator      (4 
Brad.  127)  ii.  118 

V.  Smith  (Edm.  Sel.  Cas.  267)     ii.  7 

Granby  v.  Amherst  (7  Mass.  1)  ii.  118a 
Grant's  Succession  (14  La.  An.  796)  1.  426 
Grant  v.  Dabney  (19  Knn.  888)         i.  664 

17.  Grant  (2  Curt.  Ec.  16 ;  7  Eng. 

'    Ec.  8)  ii.  246, 618. 616. 620,  629. 681, 646 

V.  Grant  (10  Jur.  103)         ii.  88,  622 

V,  Grant  (2  Swab.  &  T.  622)    ii.  261 

t7.  Green  (41  Iowa.  88)  i.  666 

'.  Henry   Clay  Coal    Co.   (30 

Smith.  Pa.  208)  L  426 

17.  McLachlin  (4  Johns.  34)       ii.  701 

—  V.  Mennons     (Ferg.     Consist. 
Law,  App.  110)  i.  234,288 

V.  Thomiwon  (4  Conn.  208)       i.  186 

Graves  v.  Cole  (7  Harris,  Pa.  171)  U.  891. 

899 


BBonov 
Graves  v.  Graves  (3  Curt  Ec.  236 ;  7 

Eng.  F^.  426)  i.  170 ;  ii.  17, 21,  611,  685 

V.  Graves  (86  Iowa,  810)  iL  366 

V.  Graves  (108  Mass.  314)   ii.  877, 

879,  480 

17.  Graves  (2  Paige,  62)  ii.  286,  236, 

266  a,  866,  410,  746 

t7.  Graves  (3  Swab.  &  T.  360)  ii.  673, 

674 
Gray  v.  Askew  (8  Ohio,  466)  i.  86 

r.  Cole.  (6  Harring.  Del.  418)  ii.  728 

17.  Gray  (16  Ala.  779)  i.  782, 788,  798, 

808 ;  ii.  227,  260,  668,  672 

V.  Gray  (2  Swab.  &  T.  268)       ii.  32 

0.  Gray  (2  Swab.  &  T.  664)  ii.  28  a, 

80  a,  282  a 

17.  Hawes  (8  Cal.  662)  ii.  169 

17.  Otis  (11  Vt.  628)  i.  668 

Greaves  17.  Greaves  (Law  Rep.  2  P. 

&  M.  428)  i.  284,  292 

Green.  Commonwealth  v,  (17  Mass. 

616)  ii.  701,  702 

17.  Green  (7  Ind.  113)  ii.  280,  314, 616 

r.  Green  (62  Iowa,  403)  ii.  628  6,  680 

683 
r.  Green  (Law  Rep.  8  P.  &  M. 

121)  U.  226.  227 

V.  Green  (26  Mich.  487)  ii.  267 

(7.  Otte  (1  Sim.  &  S.  260)  ii.  734 

17.  Pallas  (1  Beasley.  267)  i.  618 

17.  Sarmiento  (Pet.  C.  C.  74)      i.  402 

t7.  Sperry  (16  Vt.  890)        i.  666,  668 

,  State  «7.  (Kirby,  87)  ii.  626 

,  United  States  c7.  (8  Mason,  482) 

ii.  628  6,  629,  646 

17.  State  (68  Ala.  190)         i.  87,  308  a 

V.  State  (69  Ala.  68)  i.  489 

Greenawalt  t7.  McEnelley  (4  Norris, 

Pa.  862)  i.  494 

Greene  v.  Greene  (2  Gray,  861 ;  4 

Am.  Law  Reg.  42)  u.  763.  763  a.  763  e, 

768  rf,  760,  764 

V,  Greene  (11  Pick.  410)  i.  788;  ii. 

118,  119,  121,  126,  126,  178,  176,  180 
Greenhill  t7.  Ford  (1  Fras.  Dom.  Rel. 

667)  ii.  49 

V.  Ford  (2  Shaw  Ap.  Cas.  486)  ii.  70 

17.  Greenhill  (1  Curt.  Ec.  462; 

6  Eng.  Ec.  376)  ii.  498,  681 
,  Rex  ».  (6  Nev.  &  M.  244;  4  A. 

&E.  624)  ii.  6286,629,646 

Greenland  17.  Brown  (1  Des.  196)  i.  446; 

ii  862,  602 
Greenlaw  9.  Greenlaw  (12  N.  H.  200) 

1.99.  698;  ii.  178,882 
Greensborough  v.  Underbill  (12  Vt. 

604)  i.  468 

Greenstreet  17.  Cumyns  (2  Phillim. 

10;  1  Eng.  Ec.  166;  2  Hag.  Con. 

8:%)  ii.  30,  687.  696,  696 

Greenwood  v,  Curtis  (6  Mass.  868)  i.  370, 

890' 

17.  Spiller  (2  Scam.  602)  i.  640 

Greg  «.  Greg  (2  Add.  Ec.  276)        iL  421 

676 


GBI7 


IKDEX  TO  THE  CASES  CITED. 


HAL 


Siorioiv 

Gregg  V.  Wjman  (4  Gush.  822)  ii.  76 

Gregory  v.  Brunswick  (1  Car.  &  K. 

24;  SC.  B.  481)  i.  189 

v.  Gregory  (5  Stew.  Ch.  424)  ii.  341, 

891 

V.  Paul  (16  Mass.  81)  i.  601 

V,  Fierce  (4  Met.  478)  i.  601,  777 ; 

ii.  674 
Gresse  v.  Gresse  (cited  1  Fliilliii]. 

210)  ii.  484 

Grey's  Case  (8  Dy.  8686)  i.  161 

Grey  i;.  McNeal  (12  Ga.  424)  ii.  746 

Griffin  v.  Banks  (87  N.  Y.  621)  i.  650 

V.  Carter  (6  Ire.  Eq.  418)  i.  412, 418 

i;.  Cunningham  (20  Grat.  31)     i.  683 

V.  Griffin  (8  B.  Monr.  120)  i.  86, 768 ; 

ii.  858,  766 
—  r.  Griffin  (28  How.  Pr.  189 ;  21 

lb.  864 ;  47  K.  Y.  184)  ii.  894,  896,  898. 

402,  408,  482,  478 

,  Reg  P.  (14  Cox  C.  C.  808)        i.  622 

».  Reynolds  ( 17  How.  U.  S.  609)  i.  469 

r.  Wall  (32  Ala.  149)  ii.  120  a 

Griffing  v,  Hopkins  (Walk.  Missis. 

49)  ii.  627 

Griffith  V.  Smith  (1  Pa.  Law  Jour. 

Rep.  479)  i..300 

.  State  V.  (67  Misso.  287)  i.  846  a 

Griffiths  V.  Reed  (1  Hag.  Ec.  196; 

8  Eng.  Ec.  79)  ii.  631 

Grignon  v.  Astor  (2  How.  U.  S.  819)  ii.  746 
Grimani  v.  Draper  (12  Jur.  926)  i.  130; 

ii.668 
Grimbaldeston  v.  Anderson  (cited  8 

Phillim.  165 ;  1  Eng.  Ec.  386)  ii.  686,  696 
Grimes  v.  Gates  (47  Vt.  594)  i.  733  b 

Grimm  r.  Grimm  (1  E.  D.  Smith, 

\y))  ii.  498 

Gnndall  v.  Grindall  '8  Hag.  Ec.  260 ; 

6  Eng.  Ec.  101 )  ii.  637 

Grindcll  v.  Godmand  (18  Leg.  Obs. 

467 ;  1   Nev.  &  P.  168 ;  2  Har.  & 

W.  38U)  ii.  391 

V.  Godmond  (6  A.  &  B.  766)  ii.  888. 

891 
Grishani  v.  State  (2  Yerg.  589)  i.  279 

Grisxvold  v.  Pittraim  (2  Conn.  86)  i.  422 
Oroesbeck  v.  Seelcy  {U  Mich.  329)  i.  289 
Groffp.  Grofif  (14  S.  &  U.  181)  Ii.  763  6 
Groom  v.  Thomas  (2  Hag.  Ec.  488  ; 

4  Eng.  Ec.  181)  ii.668 

Groslouis  v.  Northcnt,  (3  Oregon, 

3iH)  ii.  609 

Gross!  V,  Grossi  (Law  Rep.  8  P.  & 

M.  118)  i.  767  ;  ii.  80 

Grotgen  u.  Grotgen  (8  Brad.  878)  i.  249, 

279 
Grove's  Appeal  (1  Wright,  Pa.  448) 

i.  786,  787.  799.  805 ;  ii.  267,  829 
Groves's  Appeal  (18  Smith,  Pa.  143) 

ii.  898,  418,  498 
Groves  p.  Nutt  (13  La.  An.  117)       i.  406 
Grubb  p.  Grubb  (1  Harring.  Del. 
'  616)  iL621 

676 


Guardians  of  the  Poor  p.  Nathans  (2 
Brews.  149)  i.  263  a,  436,  487,  494 

p.  Nathans  (4  Pa.  Law  Jour. 

Rep.  249)  L  488 

Guenther's  Appeal  (40  Wis.  116)  ii.  4:^ 
Guenther  p.  Jacobs  (44  Wis.  364)  il.  601 
Guembell  p.  Guembell  (Wright,  226) 

ii.  198,  676 
Guest  p.  Shipley  (2  Hag.  Con.  821 ; 
4  Eng.  Ec.  648)  i.  116,  831 ;  ii.  262, 582, 

764,765 
Guidery  p.  Guidery  (2  Mart  La.  132) 

ii.601 
Guild  p.  Guild  (16  Vt  612)  ii.  844 

Guilford  p.  Oxford  (9  Conn.  821)  i.  178, 

823,604 
Gullett  p.  GuUett  (25  Ind.  617)  ii.  818 
Gunzler,  State  p.  (62  Misso.  172)  i.  802; 

ii.  363c 
Gutz wilier  p.  Lackroan  (28  Miaso. 

168)  i.  214 

Guy  p.  Hermance  (6  Cal.  78)  i.  682 


H  p.  C.  (1  Swab.  &  T.  606)  i.  331  a,  386 ; 

ii.  112,266  a,  682,683.  696 

H.  p.  H.  (40  Barb.  9)  ii.  317 

H.  p.  P.  (Law  Rep.  3  P.  &  M.  126)  i.  332a, 

338a;  ii.  282a,  284a 
Hackettstown  Bank  p.  Mitchell  (4 

Dutcher,  616)  i.  718 ;  ii.  125,  267 

Hackney  p.  Hackney  (9  Hunipii.  460) 

ii.  237,  828 
Haddock  p.  Boston,  &c.  Railroad  (3 

Allen,  298)  i.  646 

Haden  p.  Ivey  (61  Ala.  381)  i.  166. 163a. 

414.  621 
Hafem  p.  Davis  (10  Wis.  601)  ii.  315 

Haffey  p.  Haflfey  (14  Ves.  261)  ii.  506 
Hagerty  p.  Harwell  (16  Texas,  663)  ii.  614 
Haggerty  p.   Phillips  (21  La.  An. 

729)  ii.  761 

Haigh  p.  Haigh  (Law  Rep.  1  P.  ft  M. 

709)  il  463 

Haines  p.  Carpenter  (1  Woods,  262) 

ii.  170  a 

Haines  (36  Mich.  138)  ii.  406,  498 

p.  Jefcott  (6  Mod.  168)  i.  315 

p.  Stauffer  (1  Harris,  Pa.  641)     i.  83 

Hains  p.  Jescot  (Comb.  366)  i.  315 

Hair  r.  Hair  (10  Rich.  Eq.  163)  i.  43,  790: 

ii.  868.  3n9 
Hairs  ton  p.  Hairston  (27  Missis.  704) 

ii.  118, 123,  125 

,  State  p.  (68  N.  C.  461)  i.  308  a 

Hake  p.  Fink  (9  Watts,  336)  ii.    715,  764. 

760 
Hakewill,  In  re  (12  C.  B.  228)       ii.  6286 

,  In  re  (16  Eng.  L.  &  Eq.  699)  ii.  629 

,  In  re  (22  Eng.  L  &  Eq.  396)  ii.  629 

Hale  p.  New  Jersey  Steam  Naviga- 
tion Co.  (16  Conn.  639)  i.  402 

p.  Hale  (47  Texas,  836)        ii.  87,  94 

Haley  p.  Davidson  (48  Texas,  616)    i.  83 


HAK 


INDEX  TO  THE  CASES  OITBD. 


SwnioK 
Halford  r.  Halford  (3  Phillim.  98)  ii.  253 
— —  V.   Halford  (Foynter  Mar.  & 

Div.  200)  ii.  26,  687 

Hall  i;.  Faust  (9  Rich.  Eq.  294)  i.  582,  607 

V.  Googh  (1  Har.  &  J.  119)        i.  515 

V.  HaU  (4  Allen.  39)  H  92.  672 

V.  Hall  (4  N.  H.  462)  ii.  38 

V.  Hall  (8  Swab. & T. 347)  U.  229 6, 281 

f.  Hall  (8  Swab.  &  T.  890)       ii.  416 

V.  Hall  (25  Wis.  600)  ii.  122 

V.  Hanilin  (2  Watts.  854)        U.  7586 

17.  Pillow  (31  Ark.  82)  i.  411 

V.  United  States  (92  U.  S.  27)  i.  156 

V.  Warren  (9  Ves.  605)  ii.  568 

V.  Weir  (1  Allen,  261 )  i.  568 

V.  Wright  (BUis.  B.  &  E.  746)       i.  2 

Uallett  o.  Collins  (10  How.  U.  S. 

174)  i.  218»  279 

,  Stote  V.  (8  Ala.  159)  ii.  118  a 

HuUted  P.  Halsted  (5  Duer,  659)      ii.  481 
Ham's  Case  (2  Fairf.  891)  i.  492,  497 

Ham  o.  McClaws  (1  Bay,  98)  i.  670 

V.  Torrey  (Selw.  N.  P.  271)       i.  578 

Hamaker  v.  Hamaker  (18  111.  187) 

i.  125,  130.  187,  834 ;  ii.  293,  687 
Hamerton  v.  Hamerton  (1  Hag.  £c. 

23 ;  8  Eng.  Ec.  17)         ii.  424,  425,  498 
— ~-  V  Hamerton  (2  Hag.  Ec.  8 ;  4 

Eng.  Ec.  13)  ii.  17, 253, 262, 618, 641, 646 
»— -  V.  Hamerton  (2  Hag.  Ec.  618 ; 

4  Eng.  Ec.  224)  ii.  256 
V.  Hamerton  (8  Hag.  Ec.  1 ;  5 

Eng.  Ec.  120)  ii.  625 

Hamilton,  Commonwealth  v.  (6  Mass. 

273)  ii.  527,  528  6,  549 

•^—  v.  Hamilton  (1  Bell  Ap.  Cas. 

786 ;  9  CI.  &  F.  827)  i.  240, 247, 252, 438 

t;.  Hamilton  (37  Mich.  603)      ii.  284, 

463,  467 

V.  Lomax  (26  Barb.  615)  i.  148 ;  ii.  75 

v.  Wyllie  (5  Scotch  Sess.  Cas. 

new  ed.  668)  i.  107 

Hamlin  i;.  Bevans  (7  Ohio,  Jst  pt. 

161)  ii.  501 

Hammers  v.  Dole  (61  111.  807)  i.  289 

Hammick  v,  Bronson  (5  Day,  290)    i.  443 
Hammond.   Commonwealth  v,   (10 

Pick.  274)  ii.  5286,  549 

V.  Corbett  (50  N.  H.  501)         ii.  528 

V,  Hammond  (Clarke,  151)      ii.  406. 

445,  457,  461 

V.  Wilder  (25  Vt.  842)  ii.  753  « 

Hampden  v.  Levant  (59  Maine,  557) 

ii.  118a 
Hampson  v,  Weare  (4  Iowa,  18)  ii.  750 
Hainpstead  o.  Plaistow  (49  N.  H.  84)  i.  214 
Hampton  v,  McConnel  (3  Wheat. 

234)  ii.  199  « 

V.  State  (46  Ala.  82)  i.  163  a 

Hanberry  o.  Hanberry  (29  Ala.  719) 

i.  786,  788,  810;  ii.  127,  128, 171,  250, 

260,  679 
Hancock's  Appeal  (14  Smith,  Pa. 

470)  ii.  607 , 


oMROV 

Hancock  v.  American  Life  Ins.  Co. 
(62  Misso.  26)  i.  452 

V.  Hancock  (5  N.  H.  289)  ii.  667 

V.  Merrick  (10  Cush.  41 )  i.  571 ; 

ti.401,  528.528  a,  658 

r.  Peaty  (Law  Rep.  1  P.  &  M. 

335)  u  126,  128,  186 ;  ii.  807 

Handy  v.  Handy  (124  Mass.  894)    i.  823 ; 

ii.  76,  87,  94 
Hanks  v.  Hanks  (8  Edw.  Ch.  469)     L  24 ; 

ii.  80,  90,  2;j6 
Hanover  o.  Turner  (14.Mass.  227)  ii.  141, 

144,  161,  168  a 
Hanrick  v.  Andrews  (9  Port.  9)  i.  424 
Hansel  v.  Hansel  (Wright,  212)  ii.  198, 250 
Hansen,  In  re  (Edm.  8el.  Cas.  9)  ii.  549 
Hansford  v.  Hansford  (10  Ala.  561) 

ii.  260,  530,  531,  532 
Hansley  o.  Hansley  (10  Ire.  506)      i.  719, 

825 ;  ii.  242.  245 
Hanson  v.  Hanson  (HI  Mass.  158)  ii.  124  a, 

209.218  a 

p.  McCue  (48  Cal.  178)  i.  84 

17.  Soath  Sdtuate  (115  Mass. 

836)  i.  778 

Hantz  V,  Sealy  (6  Binn.  405)     i.  105.  248, 

270,  437 
Harbome.  Rex  v.  (2  A.  &  E.  540)  i.  452, 458 
Hardenbergh    v.  Hardenbergh   (14 

Cal.  654]  i.  777,  789 

Hardie  v.  Grant  (8  Car.  &  P.  612)     i.  578 
Hardin  v.  Hardin  (17  Ala.  250)        i.  798, 

798  a 

V.  Hardin  (88  Texas,  616)      ii.  438  a 

Harding  v.  Alden  (9  Greenl.  140)      i.  14; 

ii.  128,  134. 141.  157. 159. 160,161.163a, 

169,  170c,  171,  173,  710,  711,  754,  760 

v.  Brooks  (5  Pick.  244)  ii.  644 

V.  Harding  (22  Md.  887)  i.  787 ;  ii.  532 

P.  Harding  (53  How.  Pr.  238)  ii.  256a 

V.  Harding  (2  Swab.  &  T.  549)  ii.  411 

0.  Harding  (4  Swab.  &  T.  145)  ii.  230 

Hardy  v.  l)e  Leon  (5  Texas,  211)    ii.  118 

V.  KirtUnd  (84  Ind.  365)  ii.  260,  469 

Hare  v,  Gibson  (82  Ohio  State,  83)  i.  612, 

620 ;  u.  401 

V,  Hare  (10  Texas,  355)  ii.  126,  128. 

144,  172,  176,  832,  605.  651,  666,  682 

Harford  v.  Morris  (2  Hag.  Con.  423)  i.  160, 

166,  195,  211,  866,  361,  878;  ii.  294 

Hargrave  v.  Hargrave  (9  Beav.  552)  L  447, 

448 
Hargroves  v.  Freeman  (12  Ga.  842)  ii.  552 

t;.  Meray  (2  Hill  Ch.  222)  i.  654 

V.  Thompson  (81  Missis.  211)  i.  279, 

288,  298 
Harlow  v.  Hnmiston  (6  Cow.  189)  ii.  76 
Ilarman  v.  Harman  (1  Cal.  215)      i.  279; 

ii.  198 

V.  Harman  (16  111.  85)       i.  442,  718. 

818;  ii.  262,  264,  268 

9.  McLeland  (16  La.  26)        i.  774 ; 

ii.  2^6 
Hannar  v.  Harmar  (Deane  &  S.  282)  ii.  481 

677 


HAB 


INDEX  TO  THE  CASES  GJUSCk 


HAl 


Bionoii 
Harper  v.  Harper  (29  Misso.  801)    i.  764, 

768 ;  ii.  38,  40,  88 

V.  Harper  (Wright,  288)  ii.  645 

V.  Koolcer  (52  III.  870)       ii.  601,  506 

Harratt  v.  Harratt  (7  N.  H.  196)      i.  717. 

719  780 

Harrell  v.  Harrell  (89  Ind.  185)  u  418^  460 

Harrer  v,  Wallner  (80  111.  197)         ii.  716 

HarringtOD  v.  Barneld  (SO  La.  An. 

1297)  i.  802 

V,  Harrington  (107  Mass.  S29)  ii.  257a, 

607 

V.  Harrington  (10  Vt.  505)        ii.  897 

Harris  v.  Ball  (cited  2  Hag.  Con. 
827)  1. 881 

v.  Ball  (cited  8  Phillim.  147)    ii.  582 

V.  Davis  (1  Ala.  259)         ii.  891,  898 

V.  Harris  (81  Grat.  18)     ii  369.  877. 

879,  475 

V.  Harris  (1  Hag.  Ec.  851;  3 

Eng.  Ec.  158)  ii.  425, 448, 449,  457,  459, 

460 

V,  Harris  (2  Hag.  Ec.  876 ;  2 

Eng.  Ec.  807)     ii.  5,  7,  17,  80,  242,  248, 
619,  620,  629,  681,  642,  646 

V.  Harris  (Law  Rep.  2  P.  &  M. 

77)  u.  282a,  284a 

V.  Harris  (2  Phillim.  Ill)  i.  717,  719, 

722,  729,  780 

V.  Harris  (4  Swab.  &  T.  282)  ii.  28  a 

V.  Hicks  (2  Salk.  548)  i.  109,  111,  820 

».  Lee  ( 1  P.  Wms.  482)      i.  554,  621 

V.  Lester  (80  111.  807)  ii.  746 

V.  McElroy  (9  Wright,  Pa.  216)  ii.  712 

r.  Morris  (4  Esp.  41)  i.  668,  672,  677. 

807 

,  State  V.  (68  N.  C.  1 )  i.  168  a 

Harrison  v.  Almond  (4  Dowl.  P.  C. 
821)  i.  593 

w.  Burwell  (2  Vent.  9;  Vaugh. 

206)  i.  106,  109,  816,  877 

V.  Harrison  (19  Ala.  499)  ii.  126, 128, 

141,  161,  198,  814,  682,  758  rf,  762,  764 

V.  Harrison  (20  AU.  629)  ii.  58,  126, 

127   144  202 

V.  Harrison  (4  Moore  P.  C.  96)  ii.'248, 

245,  598,  596,  600 

V.  Harrison  (7  Ire.  488)     ii.  266,  651 

P.  Harrison  (1  Philad.  389)        i.  120 

V,  Harrison    (8  Swab.    &    T. 

862)  ii.  105  a,  588 

».  Lincoln  (48  Maine,  205)        i.  446 

9.  Southampton  (4  DeG.  M.  & 

G.  187)  i.  843 

— —  v.  Southampton  (17  Eng.  L.  & 
Eq.  864 ;  21  Eng.  L.  &  £q.  343)  i.  294  ; 

ii.  756,  760 

V.  Sparrow  (8  Curt.  Ec.  1 ;  7 

Eng.  Ec.  857)  ii.  596,  600 

V,  State  (22  Md.  468)  i.  820,  855, 657. 

658 

V.  State  (10  Missa  686)  ii.  744 

Harrod  v.  Harrod  (1  Kay  &  J.  4)     i.  128. 

183,  136,  222 

678 


Harry  9.  Graham  (1  Der.  &  Bat.  76)  i.  lU 
Harshaw  o.  Merrjman   (18  Misto. 

106)  i.  560,  619,  620 

Harshbergerv.  Harshberger  (26  Iowa, 

508)  ii.  GOO 

Hart  V.  Hart  (2  Edw.  Ch.  207)      ii.  256a, 

628,646 

V.  Hart  (11  Ind.  884)  ii.  421 

V.  Hart  (2  Spinks,  198)  ii.  66,  282a, 

284a 

V.  Ho8S  (26  La.  An.  90)  L  168  a,  1635. 

808 'c 

9.  Lamphire  (3  P^t.  280)  i.  667 

Harteau  v.  Harteau  (14  Pick.  181)  i.817; 

ii.  118,  128, 171,  178,  1^,  682 

Harter  v.  Harter  (5  Ohio,  318)         ii.  811 

Harttmann  v,  Tegart  (12  Kan.  177)  i  554. 

620 
Harvard  College  v.  Gore  (5  Pick. 

370)  U.  118  a 

V.  Head  (111  Mass.  209)  U.  717 

Harvey  v.  Famie  (5  P.  D.  153)       ii.  181, 

191a 
Vi  Farqnhar  ( Law  Rep.  2  H.  L. 

Sc.  192)  U.  717 

V,  Inglis  (Sess.  Papers)  i.  202 

V.  Lane  (66  Maine,  636)    iL  530, 652 

V.  Johnston  (6  C.  B.  295)  i  2 

Harvie  v,  Inglis  ( 15  Scotch  Sess.  Cas. 

964)  i.  965 

Harwood  v.  Hefier  (3  Taunt.  420)    L  57a 

722 
Hasbrouck  v.  Vandervoort  (5  Seld. 

158)  i.  624 

Hassall.  Rex  v.  (2  Car.  &  P.  484)  i.  542 
Hastings  v.  Orde  (11  Sim.  205J  ii.  717 
Hasty,  State  v,  (42  Maine,  287)  L  460 
Has  well  v.  Haswell  (1  Swab.  &  T. 

502)  ii.  82,  230,  834 

Hatchett  v.  Baddeley  (2  W.  B.  L. 

1079)  i.  592;ii.  600 

Hatfield  r.  Hatfield  (stated  20  Howell 

St.  Tr.  896)  u.  754 

Hathaway  v.  Clark  (5  Pick.  490)  i.  516 
Hatwell  If.  Jackson  (7  Texas,  576)  L  801 
Haven  ».  Foster  (9  Pick.  112)  i.  40U 

Haviland  v.  Halstead  (34  N.  Y.  648)    i.  2. 

806 

v.  HavUand  (8  Swab.  &  T.  114) 

ii.  876 
Hawbecker  v.  Hawbecker  (43  Md. 

516)  i  548 

Hawes,  Reg.  o.  (1  Den.  C.  C.  270)    i.  470 

o.  Hawes  (88  111.  286)       ii.  285,  603. 

606.747 
Hawke  v.  Corn  (2  Hag.  Con.  280)  i.  496 ; 

ii.  290.  769 
Hawkes  v.  Hawkes  (1  Hag.  Ec.  526; 

8  Eng.  Ec.  230)  ii.  446.  457,  469,  460 
Hawkins  u.  Cooper  (8  Car.  &  P.  473)  U.  75 
Hawks  u.  Hawks  (1  P.  D.  187)  ii.  261 
Hayes  r.  Hayes  (74  III.  312)  ii.  124 

V.  People  (26  N.  Y.  890)  i.  279 

1  0.  Watts  (3  Phillim.  48)  L  294 


HBN 


INDEX  TO  THB  CASES  OTTBD. 


HIQ 


Seohos 
Hay  good  o.  Hajgood  (26  Texa«,  570) 

ii.  266  6 
Hajnes  v,  Swann  (6  Heisk.  660)  ii.  608 
Hays  V.  Sanderson  (7  Bush,  489)  iL  712 
Hay  ward  v.  Hay  ward  (1  Swab.  &  T. 

81)  1.734  a,  771 

V.  Hay  ward  (1  Swab.  &  T.  888) 

ii.  286.  460 
Hazen  v.  Hazen  (19  Vt.  003)  ii.  397 

Hayncs  r.  State  (3  Humph.  480)       i.  677 
Head  v.  Head  (8  Atk.  295)  i.  719;  ii.  352. 

853,  885.  505 

u.  Head  (3  Atk.  547)         ii.  351.  361 

V.  Head  (2  KeUy,  191)  i.  23,  42,  71, 

70,664 
-»-v.  Head  (Tarn.  &  Buss.  188; 

1  Sim.  &  S.  160)  L  447,  448 

V.  Ward  (IJ.  J.  Mar.  280)  i.  99 

Headen  v.  Headen  (15  La.  61)  i.  719,  768 
Heal  V.  Heal  (Law  Rep.  1  P.  &  M. 

800)  u.  394 

Healey  v.  O'Soillivan  (6  Allen,  114)      i.  2 
Heatherwick  v.  Heatherwick  (32  III. 

73)  ii.283a 

Heathcote's  Divorce  Bill  (1  Macq. 

Ap.  Cas.  277)  ii.  610 

Heaviside's  Divorce  Bill  (12  CI.  &  F. 

888}  ii.  109 

Heaviside  v.  Lardner  (8  Law  Re- 
porter, 201)  ii.  717 
Hebblethwaite     v,    Hebblethwaite 

(Law  Rep.  2  P.  &  M.  29)  il.  282  a 
V.  Hepworth   (13    Chic.   Leg. 

News,  19)  i.  258  a,  279 

Heberd  v.  Myers  (6  Ind.  94)  i.  415 

Hecht  V.  Heclit  (28  Ark.  92)  ii.  406 

Hedden  v.  Hedden  (6  C.  £.  Green, 

61)  i.  179;  ii.  10,  6;35.  642 

Hedrick  v,  Hedrick  (28  Ind.  291)  ii.  879. 

457,  468 
Heermance  0.  James  (47  Barb.  120)  i.  782 
Heffer  v.  Heffer  (3  M.  &  S.  265)  i.  204 
Heffner  v,  Heffner  (11  Harris,  Pa. 

104)  i.  299.  300 
Hegeman  v.  Fox  (81  Barb.  475)  ii.  118 
Heldeu  V.  Heiden  (7  Wis.  296)  ii.  633 
V,  Heiden  (9  Wis.  567 ;  11  Wis. 

554)  ii.  898, 398,  421 

Helfifenstein  r.  Thomas  (6  Rawle, 

209)  i.  288,  284 

Helms  V.  Franciscus  (2  Bland,  544)  i.  646, 

722;  ii.  262,  291.  856,  859 
Hemroenway  v,  Towner  (1  Allen, 

209)  i.  186,  447 

Hemming  0.  Price  (12  Mod.  482)       i.  106 
Hemmings  e.  Smith  (4  Doug.  88)  i.  442, 

479,  491,  498 
Hemphill  o.  Bank  of  Alabama  (6 

Sm.  &  M.  44)  i.  412.  418 

p.  Townsend  (7  Ala.  863)  i.  624 

Hempstead  o.  Reed  (6  Conn.  480)     i.  418 
Henderson  u.  Cargill  (31  Missis.  867) 

i.  442  640 
V.  Crouse  (7  Jones,  N.  C.  628)  U.  669 


Henderson  v.  Henderson  (88  III.  248) 

i.  717,  718,  719.  722.  740,  748;  ii.  278 

V.  Henderson  (64  Maine,  419)  ii.  492 

V.  Stringer  (2  Dana,  291)  i.  677 

Hendricks  v.  Mount  (2  Southard, 

788)  i.  178 

Henkin  r.  Gerss  (2  Camp.  408)         ii.  110 

V,  Guerss  (12  East.  247)  ii.  110 

Hennessey  p.  Hennessey  (58  How. 

Pr.  804)  u.  288 

HenrietU  v.  Oxford  (2  Ohio  State, 

32)  i.  785;  ii.  118  a 

Henry  v,  Henry  (8  Rob.  N.  Y.  614)  ii.  817 

u.  Sargeant  (18  N.  H.  821)        i.  402 

Henson  v,  Walts,  (40  Ind.  170)  ii.  6286 
Henthom  v.  Shepherd  (1   Bhickf. 

157)  i.  424 

Hepworth  v.  Hepworth  (2  Swab.  & 

T.  414)  ii.  417,  496 

Herbert  v,  Herbert  (2  Hag.   Con. 
263 ;  4  Eng.  £c.  534)  ii.  221,  802 

V.  Herbert  (2  Hag.  Con.  271 ;  8 

Phillim.  58)  i.  287, 365,  633 

Herman  v.  Mason  (87  Wis.  278)        i.  467 

,  State  V.  (13  Ire.  502)  i.  187 

Uerrick  v,  Herrick  (81  Mich.  298)   ii.  6, 

642 

V.  Odell  (29  Mich.  47)  ii.  728 

Herring  v,  Goodson  (48  Missis.  892)  i.  448 
Herron  v.  Herron  (16  Ind.  129)  u.  238, 

288  a,  266 
Hervey  v.  Hervey  (2  W.  Bl.  877) 

i.  437,  430.  489 ;  ii.  269 
Hesler  v.  Hesler  (Wright,  210)  i.  810;  ii. 

198,  346,  354,  676 
Hess  V,  Johnson  (3  W.  Va.  645)  i.  679 
Hester  v.  Hester  (4  Dev.  228)  ii.  728 

Hevice,   Respublica  v,  (8  Wheeler 

Crim.  Cas.  506)  i.  166.  215,  219 

Hewitt,  Ex  parte  (11  Rich.  326)  ii.  628  6, 

646 

V.  Hewitt  (1  Bland,  101)  ii.  366,  860, 

861,  499,  600 

V.  Long  (76  111.  899)  ii.  680,  632.  688 

Hews  V.  Hews  (7  Gray.  279)  i.  802 

Heyde  v,  Heyde  (4  Sandf.  692)  ii.  604 
Heyer  r.  Burger  (Hoffman,  1)  i.  638,  660 
Heyob  r.  Her  Husband  (18  La.  An. 

41)  ii.  866 

Hey  ward  v.  Cuthbert  (4  Des.  446)  ii.  627 
Hick  v.  Hick  (6  Bush,  670)  ii.  171,  176, 

682 
Hickey  v,  Stewart  (8  How.  U.  S.  760) 

ii.  132,  133.  199  c 
Hickman  v.  Barnes  (1  Misso.  156)    ii.  744 

o.  Upsall  (Law  Rep. 20  £q.  186) 

i.462 
Hicks  V.  Cochran  (4  Edw.  Ch.  107) 

I  229  608 

p.  Hotchkiss  (7  Johns.  Ch.  297)  ' 

i.666a 
Hiestand  v.  Runs  (8  Blackf.  846)  u.  118 
Higgins  V,  Breen  (9  Misso.  497)  i.  106, 

801;  ii.696 

679 


HOB 


INDEX  TO  THB  CASES  CITED. 


HOL 


Sktxon 
Higgs  u.  Higgs  (3  Hag.  Ec.  472 ;  5 

Kng.  Eg.  186)  ii.  447,  449,  452,  494 

High,  Appellant   (2  Doug.  Mich. 

616)  1. 418 

V,  Worley  (33  AU.  196)  i.  682 

Highley  v,  Allen  (3  Misso.  Ap.  621)  ii.  718 
Uildreth  v.  Heath  (1  III.  Ap.  82)  ii.  702 
Hill  V,  Burger  (8  Brad.  482)  i.  618 

p.  Bush  (19  Ark.  622)  1.  209 

,  Com'th  V,  (6  Leigh,  636)        I.  346  a 

V.  Fairfax  (38  Texas,  220)  L  163  a, 

163  6 

V.  Good  ( Vaugh.  802)  i.  316 

V.  Grigsby  (32  Gal.  66)  i.  411 

V.  Hill  (10  Ala.  627)  ii.  819,  661 

V.  Hill  (28  Barb.  23)  ii.  760  a 

V.  Hill    12  C.  E.  Green,  214)     i.  712 

V.  HiU  (8  Casey,  Pa.  611)  i.  471, 473, 

497 

V,  Hill  (47  Ga.  882)  ii.  406 

V.  Hill  (2  Mass.  160)      i.  729;  ii.  262 

-^ —  v.  Hill  (2  Swab.  &  T.  407)        ii.  2o8 

».  Hill  (2  Swab.  &  T.  615)        ii.  258 

V,  Mendcnhall  (21  Wal  468)  ii.  199 1/ 

V.  Proctor  (10  W.  Va.  69)         ii.  284 

,  Reg.  ».  (2  Den.  C.  O.  264)        i.  126 

V.  Sewald  (3  Smith,  Pa.  271)     i.  616 

V,  State  (41  Ga.  484)  i.  446 

Hills  V.  Hills  (Law  Reporter.  174)  i.  786, 806 
Hillsborough  r.  Deering  (4  N.  H.  80)  ii.  628 
Hilly ard  v.  Grantham  (cited  2  Yes. 

sen.  246)  ii.  764 

Hilton,  State  u.  (3  Rich.  434)  i.  492,  497 
Hind,  Ilex  v.  (Russ.  &  Ry.  258)  i.  202 
Hind  ley  v.  Westmeath   (6  B.  &  C. 

200)  i.  637 

Hindnian's  Appeal   (4  Norris,  Pa. 

466)  i.  786;  ii.  118a 

Hind  marsh  v.  llindmarsh  (Law  Rep. 

1  P.  &  M.  24)  ii.  641  a 

Hinds  V.  Hinds  (1  Iowa,  36)  ii.  128,  209 
Hinkley  v.  Marean  (8  Mason,  88)  i.  402 
Hinks  0.  Harris  (Garth.  271)  i.  109,  320 
Hinson  v.  Wall  (20  Ala.  298)  i.  418 

Hinton  v.  Hinton  (Phillips,  410)  i.  09 

Hiram  v.  Pierce  (46  Maine,  867)      i.  117. 

295.  299,  801 
Hitchins  v,  Eardley  (Law  Rep.  2  P. 

&  M.  248)  i.  647 

^— -  V,  Hitchins  (Law  Rep.  1  P.  & 

M.  163)  ii.  2846 

Hitchings  v.  Wood  (2  Moore  P.  C. 

414)  ii.  220 

Hitchcock  V.  Hitchcock  (2  Swab.  & 

T.  613)  ii.  258 

Hitchcox  V  Hitchcox  (2  W.  Va.  436)  ii.  268 
Hit«  V.  Lenhart  (7  Misso.  22)  i.  409 

Hitner's  Appeal  (4  Smith,  Pa.  110)  i.  636. 

637,  638,  663 
Hoar  V,  Hoar  (8  Hag.  Ec.  187 ;  6 

Eng.  Ec.  61)  ii.  6,  7,  17,  21 

Hobart  v.  Hilliard  (11  Pick.  148)      ii  811 

V.  Hobart  (46  Iowa,  601)      ii.  255  a, 

256  a, 

680 


Hobart  v,  Hobart  (61  Iowa,  612)     ii.  256, 

2566 
Hobbs,  Ex  rel.  (1  Woods,  687)  L  87, 308a 
V,  Hull  (1  Cox,  446)  iL  868 

r.  Memphis,  &c.  Railroad  (9 

Heisk.  878)  L  422 

Hobby  V,  Wisconsin  Bank  (17  Wis. 

167)  i.  624 

Hobdy  V.  Jones  (2  La.  An.  944)         i.  443 
Hodges  t*.  Hodges  (1  Esp.  441)  i.  791 

V.  Hodges  (3  Hag.  Ec.  118)        ii.  11 

V,  Hodges  (82  N.  C.  122)  ii.  897 

V.  Windham  (Peake,  89)  ii.  11 

Hodgkinson  u,  Eletcher  (4  Camp.  70) 

i.  680 ;  ii.  401 

i;.  Wilkie  (1  Hag.  Con.  262)      i.  294 

Hodgskins,  State  v.  (19  Maine,  165) 

i.  279,  442,  496 
Hodgson  t;.  DeBeauchesne  (12  Moore 

P.  C.  285)  u.  118,  118a 

Hodnett,  Rex  v.  (1  T.  R.  96)      L  298,  843 
Hoes  p.  Van  Alstyne  (20  111.  201)    L  426, 

427 
Hoffman  v.  Hoffman  (65  Barb.  269)  ii.  497 

i;.  Hoffman  (6  Casey,  Pa.  417) 

i.  191 ;  ii.  260,  671,  750,  761 

V.  Hoffhian  (48  Misso.  647)  ii.  96,  817 

V.  Hoffman  (46  N.  Y.  80)  ii.  36.  144, 

163  a,  167,  199  cf,  214,  833.  763 

V.  Hoffman  (15  Ohio  State.  427)  ii.  630 

V.  Hofflnan  (7  Rob.  N.  T.  474)  ii.  869, 

446 
Hoffmire  v.  Hoffmire  (8  Edw.  Ch. 

173)  ii.  67.  888 

Hofmire  v.  Hofuire  (7  Paige.  60)  ii.  43.  67. 

260  SSS 
Hogard,  State  v.  (12  Minn.  298)  ii!  638 
Hoggan  V.  Cragie  (MacL  &  R.  942)  1.  250, 

261,  266 
Hoitt  V.  Holcomb  (3  Post.  N.  H.  635)  ii.  768 
Hokamp  v.  Hagaman  (36  Md.  611)  ii.  729, 

780 
Holbrook  v,  Bronson  (26  La.  An.  61)  ii.  814 
V.  Comstock  (16  Gray,  109)     i.  646ii 

p.  Her  Husband  (18  La.  An. 

643)  ii.  38,  40 

V.  Holbrook  (114  Mass.  668)     ii.  751 

Holden.  Kx parte  (18C.  B.  n.8.641)  ii.498 
V.  Holden  (1  Hag.  Con.  453;  4 

Eng.  Ec  452)  i.  717,  729,  730.  734,  744. 

768;  U.  221 

V.  James  (11  Mass.  896)  i.  676 

Holder  v.  Cope  (2  Car.  &  K.  487)     L  680, 

619 
Holgate  P.  Cheney  (Brayt.  168)  i.  286, 843 
Holland  v.  Cnift  (20  Pick.  821)  I  70 

V.  Holland  (4  Houston,  86)       ii.  408 

V,  Holland  (2  Mass.  154)  li.  241,  24Jk 

V.  Holland  (4  Swab.  &  T.  78)   ii.  496 

Hollenheck  v,  Pixley  (3  Gray,  621)  i.  646 tf 
Hollerman  v.  Hollerman  (I  Barb.  64) 

ii.400 
Hollingsworth   v.   Swedenborg   (49 

Ind.  878)  it  628 


HOO 


INDEX  TO  THB  CASES  OITBIX 


HUB 


Sicnoiv 
HoLlister  r.  Hollister  (6  Barr,  440)  i.  780 ; 

ii.  51,  128,  173 

V.  Load  (2  Mich.  809)  ii.  672 

Holluman  v,  Holloman   (2  Dev.  & 

Bat.  Kq.  270)  ii.  255,  260 

Hollowell  r.  Saco  (5  Greenl.  143)  ii.  118  a 
Holnian  v.  King  (7  Met.  384)  i.  418,  427 
Holmes  v,  Greene  (7  Gray,  290)       ii.  123 

V.  Holmes  (8  Abb.  Pr.  n.  8. 1)  ii.  163  a 

V,  Holmes  (1  Abb.  U.  S.  526) 

i.  256,  892,  489 

V,  Holmes  (4  Barb.  295)  i.  14, 15,  675, 

678,  679,  686,  698;  ii.  170.  875,376, 

429,  714,  738 

V.  Holmes  (6  La.  463)    i.  5.  279,  283, 

284,  437 ;  ii.  272 
V.  Holmes  (4  Lans.  888 ;  57  Barb. 

805)  ii.  167,  171,  176 
V.  Holmes  (2  Lee,  90 ;  6  £ng. 

Ec.  49)  ii.  887,  894 
V.  Holmes  (2  Lee,  116 ;  6  Eng. 

£c.  69)  i.  798  a,  804 

V.  Holmes  (03  Maine,  420)  ii.  751, 753 a 

V.  Holmes  (2  Stew.  Cli.  9)  ii.  446. 500 

V.  Holmes  (Walk.  Missis.  474)  i.  751 ; 

ii.  80.  612 

V.  Mallett  (Morris,  82)        i.  412,  413 

-^^  r.  Simmons  (Law  Rep.  1  P.  & 

M.  628)  i.  292 

Holston  V.  Holston  (28  Ala.  777)      i.  784, 

825 ;  ii.  88,  847,  606 
Holt  o.  Brien  (4  B.  &  Aid.  252)  i.  558,  560, 

617 

».CIarencieux  (2  Stra.987)  i.  112, 143 

,  Com'th  V.  (121  Mass.  61)  i.  492,  644 

V.  Holt  (Law  Rep.  1  P.  &  M. 

610)  ii.  455 

V.  Holt  (117  Mass.  202)  i.  817 

Holton  V.  Gleason  (6  Fost.  N.   H. 

501)  i.  422 

Holtzman  v.  Castleman   (2  MacAr. 

566)  ii.  628 

Holyoke  u.  Haskins  (5  Pick.  20)  ii.  118 
Homes  v.  Carrier  (16  La.  An.  94)     i.  726, 

826  6 
Homston  r.  Homston  (8  Mass.  159)  ii.  314. 

848  6 
Honey  r.  Clark  (37  Texas,  686)  i.  512 
Honnett  v.  Honnett  (83  Ark.  166)  i.  212 
Hood's  Estate  (9  Harris,  Pa.  106)  ii.  118  a 
Hf>od  V.  Hood  (11  Allen,  196)  ii.  126, 163  a 

V.  Hood  (110  Mass.  463)        ii.  163  a 

V.  Hood  (2  Swab.  &  T.  112,  n.) 

ii.  284  6 

V.  State  (56  Ind.  268)     H.  144,  199  c/ 

Hooke  V.  Hooke  (4  Swab.  &  T.  236; 

28  Law  J.  N.  8.  Mat.  29)  ii.  641 

Hooper,  In  re  (83  Law  J.  n.  b.  Cb. 

300)  ii.  888 

0.  Hooper  (19  Misso.  366)  i.  821,  826 

V.  Hooper  (1  Swab.  &  T.  602)  ii.  236 

V.  Hooper  (3  Swab.  &  T.  261)  i.  634  a ; 

ii.  286  a,  266  a 
— ,  State  o.  (5  Ire.  201}  i.  308 


Skgtior 
Hoover  v.  Brem  (48  Missis.  608)      i.  1636 

V.  Heim  (7  Watts,  62)  ii.  528 

V.  State  (59  Ala.  69)  i.  808  a 

Hope  V,  Hope  (8  De  G.  M.  &  G.  781)  i.  402 
r.  Hope  (Law  Rep.  8  P.  &  M. 

226)  ii.  609  a 

V.  Hope  (1  Swab.  &  T.  94)   i.  66,  68, 

771.807;  ii.  76,  82,  87 
Hopkins  v.  Hopkins  (8  Mass.  168)  ii.  173, 

265 

V.  Hopkins  (86  N.  H.  474)       ii.  127, 

212  682 

V,  Hopkins  (89  Wis.  167}  i.  71 ;  ii'.  463 

632 

V.  Hopkins  (40  Wis.  462)      u.  409 n, 

760 

,  Rex  V.  (7  East,  679)  ii.  550,  652 

Hopper  v.  Hopper  (11  Paige,  46)    ii.  841, 

346 

V,  State  (19  Ark.  148)  i.  442 

Hopson  V.  Boyd  (6  B.  Monr.  296)  ii.  568 
Horn,  State  v.  (43  Vt.  20)  i.  476 

Home  u.  Home  (9  Ire.  99)     ii.  118,  118  a 

V.  Home  (72  N.  C.  630)  ii.  76 

17.  Home  (2  Swab.  &  T.  48)      ii.  628 

V.  Home  (1  Tenn.  Ch.  269}     ii.  829, 

648,661 
Horner  o.  Liddiard  (1    Hag.  Con. 

887)  i.  298,  816 
Horsey,  State  v.  (14  Ind.  186)  i.  840 
Hoskins  V.  Berkeley  (4  T.  R.  402)  ii.  110 
V.  Matthews  (8  De  G.  M.  &  G. 

13)  ii.  118. 124 

Hotchkish's  Case  (1  Root.  866)  ii.  811 
Houliston  I'.  Smyth  (8  Bing.  127; 

2  Car.  &  P.  22;  10  Moore.  482)    i.  670. 

730.  791 ;  ii.  621 
Hoapt  r.  Houpt   (Wright,   156;   6 

Ohio,  539)  i.  446 ;  ii.  269,  284  o 

House  V.  House  (26  Ga.  473)  ii.  144 

Houston  V.  Houston  (4  Ind.  139)      ii.  514 

V.  Moore  (6  Wheat.  1)  ii.  701 

Hovey  v,  Hobson  (55  Maine,  266)     i.  128 

.  People  ir.  (6  Barb.  117)  ii.  700 

Howard  v,  Bartlet  (Hob,  181)    i.  112,  316 

V.  Howard  (6  Jones,  N.  C.  285)  i.  166, 

157,  160,  161 

V.  Howard  (15  Mass.  196)  ii.  498,  737 

r.  Ingersoll  (17  Ala,  780)  ii.  132 

,  State  D.  (82  Vt.  880)  ii.  669 

V.  Wlietstone  (10  Ohio,  365)    i.  566, 

670,  623 
Howden  v.  Rogers  (1  Ves.  &  B.  129} 

ii.  605 
Howe  V.  Howe  (4  Nev.  469)  ii.  611 

Howe  Machine  Co.  v.  Pittibone  (74 

N.  Y.  68)  ii.  813 

Howes,  Reg.  v.  (80  Law  J.  n.  8.  M. 

C.  47 ;  8  Ellis  &  E.  832)  ii.  687 

Howey  i*.  Goings  (18  111.  96)  ii.  712 

Howland,  U.  S.  r.  (4  Wheat.  108)  i.  70 
Howson  t;.  Hancock  (8  T.  R.  675)  ii.  76 
Hubbard  v.  Lee8  (Law  Rep.  1  Ex. 

266}  i.  478  a 

681 


HXTWr 


INDEX  TO  THE  CASES  OTTED. 


SionoK 
HubbeU  v.  HabbeU  (3  Wis.  062)     ii.  161, 

17« 

r.  Inkstein  (7  La.  An.  262)        i.  902 

Hubee,  Succession  of  (20  La.  An.  07)  i.  439 
Huber  v.  Huber  (10  Ohio,  871)  i.  652 
Hubert  v.  Fera  (00  Mass.  108)  i.  625 

Huckabay  v.  Huckabay  (35  Texas, 

620)  ii.  815,  684 

Hudson  V.  Hudson  (1  P.  D.  65)        ii.  230 

V.  Hudson  (8  Swab.  &  T.  314)  i.  784; 

ii.  282  a 

V.  Robinson  (4  M.  &  S.  475)      ii.  640 

Huet  V.  Le  Messurier  (1  Cox,  275)  i.  478 
Hufft;.  Bournell  (48  Ga.  388)^  i.  554 

Hugb  V.  Higgs  (8  Wlicat  697)  ii.  499 
Hughes's  Case  (1  Tucker,  88)  ii.  543 

Huglies  V.  Cannon  (2  Humph.  589)  i.  659 

9.  Chad  wick  (6  Ala.  651)  i.  555 

V,  Huglies  ( 19  Ala.  807)    i.  722,  730, 

734 ;  ii.  58,  282,  651 

V.  Hughes  (44  Ala.  698)  i.  717 ; 

ii.  278,  280,  367 
—  r.  Hughes  (Law  Rep.  1  P.  &  M. 
219)  i.  764 

t;.  Jackson  (12  Md.  450)  i.  84 

V.  Turner  (4  Hag.  Ec.  80)        ii.  809 

Hulings  V,  Hulings  (2  West.  T^aw 

Jour.  181 )  i.  181 ;  ii.  291 

Hull  V,  Hull  (15  Jar.  710;  5  Eng.  L. 
&  Eq.  589)  1.  166.  196 

V.  Hull  (2  Strob.  Eq.  174)  i.  42,  6*59, 

678.  686;  il.  126,  161,  163a,  198,  754 

r.  Rawls  (27  Missis.  471)  i.  454 

Hulme  D.  Hulme  (2  Add.  Ec.  27)       i.  729 
Hulse  V,  Hulse  (Law  Rep.  2  P.  &  M. 
259)  ii.  82,  743 

t;.  Hulse  (Law  Rep.  2  P.  &  M. 

857 ;  2  Eng.  Rep.  149)  u.  641  a 

Humes  v.  Taber  (1  R.  L  404)  i.  562 

Humphrey  i;.  Bullen  (1  Atk.  458)    ii.  739 

V.  Burnside  (4  Bush,  215)  i.  414 

p.  Humphrey  (7  Conn.  116)    ii.  2^3, 

644 

,  People  9.  (7  Johns.  814)  i.  442.  492, 

497,  499 
Humphreys,  People  v.  (24  Barb.  521 ) 

ii.  5286,  548,  548 
Hunn  V.  Hunn  (1  Thomp.  &  C.  499) 

ii.  618,  620 
Hnnt's  Appeal  (5  Norris,  Pa.  294)   i.  438, 

505  a 
Hunt,  Ex  parte  (5  Cow.  284)  i.  814 

tf,  Bell(l  Bing.  1)  1175 

^—  V.  Blnquiere(3  Moore  &  P.  108 ; 

5  Bing.  550)  i.  570;  ii.  401 

— —  V,  Booth  (Freeman,  Missis.  215) 

ii.  302 
— — ,  Commonwealth  v,  (4  Cush.  49) 
I  i.  855,  369 ;  ii.  702 

r.  Hunt  (Deane  &  S.  121 )  ii.  620.  627 

V.  Hunt  (4 Greene, Iowa, 216)  ii.  5286. 

580 

p.  Hunt  (9  Hun,  622 ;  72  N.  T. 

217)  i.  99.  698;  U  167,  760  a  [ 

682 


Hunt  V.  Hunt  (31  Law  J.  h.  b.  Ch. 

161;  4DeG.  F.  &J.  221)  i.634a 

— —  V,  Hunt  (47  Iaw  J.  h.  a.  Mat 

22 ;  39  Law  T.  v.  8.  45)  IL  28a 

u.  Hunt  (2  Stew.  Ch.  96)  i.  790 

17.  Peake  (5  Cow.  475)  i  143 

V.  Hunt  (2  Swab.  &  T.  674)  ii.  257  a. 

607 

17.  Thompson  (61  Misso.  148)  ii.  714 

V.  Thompson  (8  Scam.  179)      ii.  528 

V,  Yeatman  (3  Ohio,  15)  ii.  260 

Hunter  v.  Boucher  (3  Pick.  &9)      i.  573. 

620 

V.  Fulcher  (5  Rand.  126)    i.  424, 425 

V.  Wliitworth  (9  Ala.  965)         i.  518 

Huntington  v.  Charlotte  (15  Vt.  40) 

a.  746 
Huntly  V.  Compstock  (2  Root,  99)    i.  467 

V.  Huntly  (6  Ire.  Eq.  514)         L  651 

Hurlburt  v.  Hurlburt  (14  Vr.  661)    1.  817 
Hurley,  Commonwealth  o.  (14  Gray, 

411)  i  489.  644 

Hurt  p.  Hurt  (2  Lea.  176)  li.  233  a 

Husband  r.  Husband  (67  Ind.  588)  ii.  466, 

580,552.557,557  a 
Huston  V.  Huston  (68  Maine,  184)  ii.  257  a, 

381.343  6 
Hutchings  v.  Denziloe  (1  Hag.  Con. 

181)  U.  221 

Hutchins  v.  Commonwealth  (2  Va. 

Cas.  381)  i  819 

0.  Dixon  (11  Md.  29)  i.  646 

V,  Kimmell  (31  Mich.  126)  i.  279,  288. 

475.  521.  522,  536 
Hutchinson  v.  Tindall  (2  Green  Ch. 

857)  L  181 

Hutchison    v,  Hutchison    (1  Fras. 

Dom.  Rel.  667)  u.45 

Hutson  V.  Townsend  (6  Rich.  Eq. 

249)  ii.  528  6,649 

Hutton  V.  Hutton  (8  Barr,  100)  i.       637, 

653 

V.  Mansell  (Holt,  458) 

Hyam  v.  Edwards  (1  Dall.  1) 
Hyat's  Case  (Cro.  Jac.  364) 
Hyatt  V.  Hyatt  (83  Ind.  809) 

V.  Wood  (4  Johns.  150) 

Hyde  p.  Hyde  (3  Brad.  609) 


i.247 

i.478 

ii.35S 

ii.467 

ii  75 

i.  606,  608, 


610 

—  p.  Hyde  (29  Law  J .  k.  8.  Mat. 
160)  ii.  464,  466 

V.  Hyde  (Law  Rep.  1  P.  &  M. 


180) 
—  p.  Hyde  (4  Swab.  &  T.  80) 


p.  State  (62  Missis.  665) 

p.  Price  (8  Ves.  487) 

Hydrick  p.  Burke  (80  Ark.  124) 
Hynes  p.  McDermott  (7  Abb.  N.  Cas. 
98)  i.  892,  621»  680,  684 


i.  225  a 
ii.  427, 
429,447 
i.8 
ii.  437 
L418 


I.  C,  Ez  parte  (8  Myl.  &  C.  471)      L  848 
Hert  p.  Ifert  (29  Ind.  478)  iL  iSt! 


^AO 


IlimEX  TO  THB  GASES  OITBD. 


JBN 


BconoK 
Ililer,  In  the  Goods  of  (Law  Bep.  8 

P.  &  M.  50)  ii  739 

nderton  v.  Uderton  (2  H.  Bl.  145)  i.  r361 
Illinois  Land,  &c.  Co.  v.  Bonner  (75 

111.815)  i.  447,547  a 

Ingram  v,  Wyatt  (1  Hag.  £u.  94;  3 

Kng.  Ec.  42)  ii.  221 

ImhofE  V.  Brown  (6  Casey,  Pa.  504)  i.  606 

c.  Witmer  (7  Casey,  Pa.  248)  ii.  569 

Independence  r.  Pompton  (4  Halst. 

209)  1.540 

Iiigersoll  V,  IngersoU  (13  Wright, 

Pa.  249]  i.  778,  788,  785 

Inglis  17.  l^bertson  (1  Fras.  Dom. 

Hel.  157)  i.  231 

Ingralmm  v.  Baldwin  (5  Seld.  45)      i.  136 

V.  Hart  (11  Ohio.  255)  i.  418 

Ingram  v.  Belk  (2  Rich.  Ill)  ii.  753a 
Innell  v.  Newman  (4  B.  &  Aid.  419)  i.  598 
Innerarity  v,  Byrne  (5  How.  U.  8. 

296)  ii.  746 

Inskeep  v.  Inskeep  (5  Iowa,  204)  ii.  325, 
467,  613.  614,  619,  620,  085 
Insurance  Co.  v.  Rodel  (95  U.  S. 

282)  i.  124 

Irby  V.  Wilson  (I  Dev.  &  Bat.  Eq. 

568)  ii.  126,  128,  134,  157,  159,  168a 
Ironsides,  The  (Lashington,  458)  i.  99 
Irving  V.  Greenwood  (1  Car.  &  P. 

860)  i.  2, 170 

Irwin  V.  Dowling  (Mil ward,  629)    ii.  457, 

460 
Isaacs  o.  Boyd  (5  Port.  388)  ii.  527 

Isham  o.  Gibbons  (1  Brad.  69)      ii.  118  a 


J.  F.  C.  o.  M.  £.  (6  Bob.  La.  135)     ii.  72. 

96  5*34 
J.  N.  B..  State  ».  (1  Tyler,  86)  ii!  723 
J.  W.  B.  V.  F.  D.  B.  (11  N.  y.  Leg. 

Ob8.850)  ii.  817 

Jack  V.  Rassey  (8  Ind.  180)  ii.  723 

Jackson  v.  Barron  (87  N.  H.  494)    u.  728 

u.  Bulloch  (12  Conn.  38)  i.  154 

V.  Claw  (18  Johns.  346)    i.  446, 468, 

508,  513 

tf.  Combs  (7  Cow.  86)  ii.  527 

,  Commonwealth  v.  (11  Bush, 

679)  i.  442,  492,  497 

V.  Hankey  (Jacob,  264)  ii.  529 

• V.  Jackson  (8  Grant,  U.  C.  Ch. 

499)  i.  765 ;  ii.  660 

V.  Jackson  (1  Johns.  424)        ii.  128, 

141, 144,  161,  763  a,  760,  768 

u.  Jackson  (1  MacAr.  84)         ii.  509 

».  Patrick  (10  8.  C.  197)  ii.  750 

V,  People  (2  Scam.  231)     i.  463,  464, 

488 

V.  State  (53  Ala.  472)  i.  163  a 

V.  State  (8  Texas  Ap.  60)  i.  488, 442 

,  State  V,  (2  Dev.  668)         i.  418,  424 

r.  Stewart  (20  Ga.  120)     ii.  514,  517 

o.  Sublett  (10  B.  Monr.  467)    i.  675, 

698 


Jacobs  V.  Featherstone  (6  Watts  & 
S.  846)  i.  606 

V.  Hesler  (118  Mass.  157)  ii.  284 

,  Rex  i;.  (I  Moody,  140)       i.  114,  1 16 

V,  Whitcomb  (10  Cusli.  255)    i.  624. 

625;  ii  001 
Jacocks  0.  Gilliam  (8  Murph.  47)  i.  468 
Jacquins  v.  Com'th  (9  Cush.  279)  i.  101 
Jagger,  Rex  i;.  (1  Ktist  P.  C.  455)  ii.  059 
Jago  V.  Jago  (3  Swab.  &  T.  laS)  ii.  259 
James  v.  Catlierwood  (3  D.  &  R.  190)  i.  535 

V,  Com'th  (12  S.  &  R.  220)        i.  754 

V.  James  (58  N.  H.  266)      i.  778,  817 

V.  Langdon  (7  B.  Monr.  198)     i.  194 

V.  Price  ( I  Man.  &  R.  683)         i.  2i)4 

,  Reg.  ».  (2  Den.  C.  C.  1 ;  Temp. 

&  M.  800;  4  Cox  C.  C.  217;  3 
Car.  &  K.  167;  14  Jur.  940;  19 
Law  J.  N.  a.  M.  C.  179;  1  £ng.  L. 
&  Kq.  552)  i.  847 

,  Rex  V.  (Russ.  &  Ry.  17)    i.  294.  451 

V,  Smith  (Reported)  i.  213 

V.  Stewart  (9  Ala.  855)  i-  595 

Jamieson  i;.  Jamieson  (53  How.  Pr. 

112;  11  Hun,  38)  ii.  811 

Jamison  p.  Jamison  (4  Md.  Ch.  289) 

i.  685 ;  ii.  355,  358,  438 
Janrrin  v.  Janvrin  (58  N.  H.  144)  i.  769 
Jaques  v.  Public  Administrator  (1 

Brad.  499)  i.  105,  136 

Jardine  v.  Beichert  (10  Vroom,  165) 

u.  199  c 
Jarrett  v.  Jarrett  (11  W.  Va.  584)  ii.  563 
Jarvis  v.  Jarvis  (3  £dw.  Ch.  462)       i.  99, 

698 ;  ii.  176,  844 
Jasper  v.  Porter  (2  McLean.  579)  i.  428 
Jeans  v.  Jeans  (2  Harring.  I)el.  38)  i.  71 ; 

ii.  884,  837,  348,  552 

V.  Jeans  (2  Harring.  Del.  142)  ii.  457, 

512,  519.  532,  552 

V.  Jeans  (8  Harring.  Del.  136)  ii.  260, 

751 
Jee  V.  Thurlow  (4  D.  &  R.  11 ;  2  B. 
&  C.  647)    i.  638,  686,  687,  638 ;  ii.  877. 

717,  741 

Jelineau  v.  Jelinean  (2  Des.  45)  i.  42,  719, 

722,  726,  780;  11.  802,  855,  358,  861, 

386 
Jenkins  v,  Bisbee  (1  £dw.  Ch.  877)  L  443, 

588 

V.  Davies  (10  Q.  B.  814)   i.  419,  465, 

469 

o.  Jenkins  (2  Dana,  102)  i.  5, 124, 136 

V.  Jenkins  (86  IlL  340)     ii.  278,  284, 

284  a 

r.  Jenkins  (91  III.  167)  ii.  313, 898, 406 

V.  Jenkins  (3  III.  Ap.  641)      ii.  363  e 

p.  Tucker  ( 1  H.  Bl.  90)  1.  565 

Jenks,  People  v.  (24  Cal.  11)  i.  8:^ 

Jenkyn  v.  Jenkyn  (Deaue  &  S.  268)  ii.  637 
Jenne  r.  Jenne  (7  Mass.  94)  ii.  815 

Jenner  r.  Morris  (3  De  G.  F.  &  J. 
45;  1  Drewry  &S.  218;  7  Jar.  m.  b. 
875)  L  621 

683 


JOH 


INDEX  TO  THE  CASES  CITED. 


JOK 


Jennera  o,  Howard  (6  Blackf.  240)    i.  181 
Jeuness  v.  Jenness  (24  Ind.  855)  ii.  128, 166, 

318 
Jennlugs  o.  Jennings  (2  Beafilej,  88)  i.  783 ; 

ii.  671 

V.  Jennings  (Law  Rep.  1  P.  & 

M.  3r»)  ii.  282  a,  490 

V.  Jennings  (16  Vt.  607)  i.  817 

V,  Montague  (2  Grat.  350)         ii.  520 

Jeni  on  v.  Graves  (2  Blackf.  441)     ii.  528 

c,  Hapgood  ( 10  Pick.  77)  ii.  118  a,  128 

Jeniigan  v,  Jernigan  (37  Texas,  420) 

ii.  2566 
Jesson  V.  Collins  (Holt,  457 ;  2  Salk. 

437)  i.  256 

Jessop  V.  Blake  (8  Giff.  639)  ii.  718 

0.  Jessop  (2  Swab.  &  T.  301)    ii.  28, 

28a,  32,  347  a 
Jeter  i;.  Jeter  (36  Ala.  891)    ii.  898.  409a, 

418,  457.  463,  620 
Jewell  V.  Jewell  (1  How.  U.  8.  219)  i.  224. 

238,  254,  279 
Jodretl  V.  Jodrell  (9  Beav.  45)  i.  687 

Joffrion  v.  Bordelou  (14  La.  An.  618) 

i.  582,  599 
Johns  V,  Johns  (29  Ga.  718)  ii.  47,  80,  240. 

663 

p.  Johns  (57  Missis.  530)  i.  719,  726; 

ii.  584  a 

,  U.  S.  V,  (1  Wash.  C.  C.  368)    i.  424 

Johnson's  Appeal  (9  Barr,  416)     ii.  7586 
Johnson  u.  Bond  (Hemp.  53«j)  i.  667 

r.  Chad  well  (8  Humph.  145)     l  198 

17.  Chambers  (12  Ind.  102)         i.  418 

u.  Coleman  (23  Wis.  452)     ii.  753  a, 

753e 

,  Com'th  V.  (10  Allen,  196)         i.  544 

V,  Howard  (1  Har.  &  McH.  281)  i.  540 

V.  Johns  (44  Texas,  40)  i.  212 

i;.  Johnson  (12  Bush,  485)  ii.  128,  237 

17.  Johnson  ( 14  Cal.  459)  i.  764 

17.  Johnson  (11  Cent.  L.  J.  478)  i.  624 

17.  Johnson  (1  Coldw.  626)      i.  258  a, 

279,  284,  300,  537 
— ^  r.  Johnson  (1  Des.  596)  i.  546 

17.  Johnson  (1  Edw.  Ch.  489;  4 

Paige,  460  ;  14  Wend.  637)       i.  71,  74  ; 

ii  83,  38,  56,  57,  121,  833,  3;}4,  3:)5, 

838,  340,  341,  610,  632,  646 

t7.  Johnson  (59  Ga.  618)  ii.  603 

V.  Johnson  (4  Harring.  Del.  171)  i.  582 

V.  Johnson  (6  Johns.  Ch.  163)  ii.  827 

17.  Johnson  (80  Misso.  72)  i.  223 

r.  Johnson  (45  Misso.  695)  i.  156, 16;)a 

17.  Johnson  (Walk.  Mich.  309)  i.  823; 

ii.  691,  751 

V,  Johnson  (4  Wis.  135)    i.  718,  821 ; 

ii.  278,  807,  329 

17.  lancade  (2  Ire.  Eq.  470)       i.  136, 

188 ;  11.  298,  568 

D.  Medlicott  (8  P.  Wms.  130,  n)  i.  131 

17.  Merchandise  (2  Paine,  601)  ii.  124 

17.  Sherwin  (8  Gray,  374)  i.  624,  625; 

a.  661 

684 


I  Bnmov 

Johnson,  State  v,  (12  Minn.  476)      i.  492, 

544 

17.  Terry  (84  Conn.  259)  ii.  528  e,  546 

17.  Thaxter  (7  Gray,  242)  ii.  760 

— —  17.  Williams  (3  Greene,  Iowa, 

97)  IL  891 

Johnston  9.  Allen  (39  How.  Pr.  506) 

i.  537 ;  ii.  401 
— -  r.  Brown  (2  Scotch  Sess.  Cas. 
new  ed.  437)  i.  182 

V.  Ferrier  (cited  1  Fras.  Dom* 

Rel.  43)  i.  146 

V.  Johnston  (Wright,  454)       ii.  854. 

620,  678 
17.  Kirkwood  (4  Drury  &  War- 
ren, 879)  i.  592 

17.  Parker  (8  Phillim.  89)  i.  294 

V.  Sumner  (8  H.  &  N.  261)       1.  553, 

556.  568,  578, 580,  620 
JoUiff  17.  Jolliff  (32  m.  527)       ii.  427,  445. 

516  a 
Jolly  17.  Jolly  (1  Iowa,  9)  ii.  516 

p.  McGregor  (3  Wils.  &  S.  85)  i.  166 

,  State  17.  (3  Dev.  &  Bat.  110)    iL  728 

Jones  V.  MtntL  Insurance  Co.   (14 
Conn.  501)  i.  404 

17.  Baker  (1  Cow.  445)  i.  189 

17.  Bow  (Garth.  225)  ii.  764 

17.  Fawcett  (2  Pliillips,  278)      ii.  867 

r.  Hays  (4  McLean,  521)  i.  423 

17.  Hunter  (2  La.  An.  254)  i.  438 

17.  Jones  (13  AU.  145)       i.  783.  810; 

ii.  678 

17.  Jones  (2  Barb.  Ch.  146)       ii.  367, 

384,  40G,  409 

17.  Jones  (2  C.  E.  Green,  351)  iL  248, 

249 

17.  Jones  (3  C.  E.  Green,  38)     ii.  97, 

99  341 

17.  Jones  (3  Dev.  860)  ii.  753  e 

17.  Jones  (Law  Rep.  2  P.  &  M. 

838)  ii.  893 

V.  Jones  (18  Maine.  308)  i.  473 ; 

ii.  260.  262,  803,  845,  876.  396 

17.  Jones  (36  Md.  447)  1.  308a 

V.  Jones  (45  Md.  144)         i.  156,  446, 

478o,  50oa,  547  a 

17.  Jones  (48  Md.  891)  i.  438.  439, 446 

17.  Jones  (16  Smith,  Pa.  494)   i  761 ; 

ii.  648 

V.  Jones  (2  Tenn.  2)         i.  698.  6!)9 ; 

ii.  199 
—  17.  Jones  (1 U.  S.  Mo.  Law  Mag. 
300;  7  Legal  Intelligencer,  19;  2 
Jones.  Pa.  350)  i.  686,  687,  690,  691 

V.  Jones  ( Wright,  155)     i.  738,  76S  ; 

ii.  854 

17.  Jones  (Wnght,  244)  i.  750 

v.  Laney  (2  Texas,  842)  i.  423a 

V.  Maffet  (5  S.  &  a  523)  i.  426 

17.  Palmer  (1  Doug.  Mich.  879)  i.  412 

V.  Perry  (10  Terg.  59)  i.  682 

r.  Beddick  (79  N.  C.  290)  i.  438,  489 

,  Reg.  0.  (9  Cur.  6  P.  258)         L  791 


J 


iJSB 


INDEX  TO  THE  CASES  CITED. 


EEK 


SicnoR 
Jones  r.  Robinson  (2  Pbilliro.  285)    i.  294 

V.  State  (5  Riackf.  141)  i.  299 

V.  Teris  (4  Litt.  26)      i.  296 ;  li.  527. 

528 
Jopp  V.  Wood  (84  Beav.  88)  i.  786 ; 

ii.  118  a.  124 

V.  Wood  (4  De  G.  J.  &  S.  616)  i.  786 

Jordan  v,  Clark  (81  III.  466)  ii.  706 

V.  Henderson  (19  Iowa.  665)      i.  624 

V.  Jordan  (17  Ala.  466)  ii.  260 

V.  Van  Epps    (58    How.    Pr. 

838)  ii.  763  e 

Joseph,  The  (I  Gallis.  545)  ii.  120 

o,  Joseph  (84  Law  J.  v,  B.  Mat. 

96)  ii.  82 

Joyce  V.  Joyce  (6  Cal.  161)  ii.  572 

V.  McAvoy  (31  Cal.  278)  i.  641 

Joyes  V.  Hamilton  (10  Bush,  544)  ii.  299 
Joyner  v.  Joyner  (6  Jones  £q.  822)  i.  764 
Judge,  The  State  v.  (13  Ala.  806) 

ii.  Il8a 
Judge  Seventh  District  Court,  State 

V.  (22  La.  An.  264)  ii.  387 

Judson  V.  Lathrop  (1  La.  An.  78)    ii.  119 
Junction  Railroad  r.  Bank  of  Ash- 
land (12  Wal.  226)  i.  423 
Jungk  V.  Jungk  (5  Iowa,  541)          ii.  260 
Jurgielewiez  v.  Jurgielewiez  (24  La. 
An.  77)                                          ii.  811 


K.  V.  K.  (43  N.  H.  164)  ii.  651 

V,  K.  (Page  on  Div.  171)  i.  816 

Kade  v.  Lauber  (48  How.  Pr.  882; 

16  Abb.  Pr.  v.  s.  288)  ii.  707 

Eaine  v,  Welgley   (10  Harris,  Pa. 

179)  ii.  572 

Kaise  i^.  Lawson  (38  Texas,  160)  i.  447 
Kaiser  v.  Kaiser  ( 16  Hun.  602)  ii.  107,  682 
Kalisch  u.  Kalisch  (9  Wis.  629)  ii.  767 
Eanip  17.  Kamp  (59  N.  Y.  212)      ii.  483  a, 

478,  492 
Kane  v.  Kane  (3  Edw.  Ch.  889)       ii.  833, 

838.  606,  606 
Kansas  Pacific  Railway  o.  Miller  (2 

Col.  Ter.  442)  i.  438,  473  a 

Kashaw  v.  Kashaw  (8  Cal.  312)      ii.  127, 

298,  614 
Kay  V,  Pienne  (3  Camp.  232 ;  2  B. 

&  P.  238)  i.  592 

Kayc  V.  Kaye  (4  Swab.  &  T.  239)  ii.  365 
Kavwood  V,  Bamett  (8  Dev.  &  Bat. 

91)  i.  540 

Kea,  Kex  v.  (11  East,  132)  i.  647 

Kean,  State  v.  ( 10  N.  R  347)    i.  291,  496, 

523 
Keane  v.  Keane  (Law  Rep.  8  P.  & 

M.  52)  ii.  411 

Kearney  v,  Taylor  (15  How.  U.  S. 

494)  i.  659 

w,  Vaugban  (50  Misso.  284)  i.     104  a 

Keau  v.  Keats  (1  Swab.  &  T.  334)   ii.  34, 

88,  47,  67,  416 
Kee  V,  Yasser  (2  Ire.  Eq.  553)  L  682 


Ssomni 
Keech  v.  Keech  (Law  Rep.  1  P.  & 

M.  641)  i.  788,  789,  790,  794  a 

Keegan  r.  Smith  (5  B.  &  C.  876)      ii.  401 
Keeler  v.  Keeler  (24  Wis.  622)  i.  818 

Keerl  v.  Keerl  (84  Md.  21)      ii.  201,  859a 
Keighley's  Case  (10  Co.  189  a)  i.  830 

Keiih  V.  Keith  (Wright,  618)  ii.  600 

Keller  v,  Phillips  (39  N.  Y.  861)      i.  563. 

664,  556.  620 
Kelley  v.  Davis  (49  N.  H.  187)         ii.  628 

p.  Proctor  (41  N.  H.  189)        i.  624 ; 

ii.  283 

V.  Mize  (3  Sneed,  59)  ii.  7586 

Kellogg  V.  Robinson  (32  Conn.  835) 

i.  662 

».  Winnebago  (42  Wis.  97)      ii.  118, 

118a 
Kelly  V.  Drew  (12  Allen,  107)  i.  465 
r.  Kelly  (Law  Rep.  2  P.  &  M. 

31)  i.  733  a,  754 

V.  Kelly  (1  Spinks,  412)  ii.  452 

v.  Kelly  (4  Swub.  &  T.  227)    ii.  406 

V.  McGuire  (16  Ark.  665)  i.  640 

r.  Ncely  (7  Eng.  667)  i.  314 

p.  Scott  (6  Grat.  479)    i.  819 ;  ii.  691 

Kemble  r.  Church  (3  Hag.  Ec.  278 ; 

5  Eng.  Ec.  107)  ii.  563 

Kemp  V.  Downham  (6  Harring.  Del. 

417)  i.  668,  619,  620,  741  a 

u.  Squire  (1  Ves.  Sen.  205)    ii.  763  a 

Kempe  r.  Kenipe  (1  Hag.  Ec.  532; 

3  Eng  Ec.  283)       ii.  426,  457.  459,  465 
Kcmpf  V.  Kempf  (34  Misso.  211)  i.  839  a, 

761 ;  ii.  575 
Kendall  v.  Dodge  (8  Vt.  360)  i.  670 

V.  Jennison  (119  Mass.  251)       i.  601 

r.  Kendall  (1  Barb.  Ch.  610)  ii.  865, 

894,308,418,490 

r.  Webster  (1  H.  &.  C  440)        i.  687 

Kenemer  v.  Kenemer  (26  Ind.  830) 

ii.  343  a,  894 
Kenley  v.  Kenley  (2  How.  Missis. 

751)  i.  717,  719.  722;  ii.  802 

V.  Kenley  (2  Yentes,  207)  i.  299 

Kenn's  Case  (7  Co.  42  a)      i.  113;  ii.  754 
Kennard  v.  Barton  (26  Maine,  89)  ii.  528, 

669 
Kennedy  v.  Campbell  (8  Wils.  &  S. 

135,  n.)  i.  238 
V.  Cunningham  (2   Met.   Ky. 

538)  i.  84 

V,  Doyle  (10  Allen,  161)  i.  467 

V.  Kennedy  (87  III.  250)     i.  790,  809 

».  Kennedy  (78  N.  Y.  369)  i.  717, 718, 

726,  780 ;  ii.  408,  406 
V.  Macdowall   (Ferg.  Consist. 

Law  Rep.  163,  App.  90)  l  268 

V.  Ryall  (67  N.  Y.  879)     ii.  118,  124 


,  State  V.  (76  N.  C.  261)  i.  808,  873 «, 

875 
Kenney,    Common  wealth    v.    (120 

Mass.  387)  i.  355,  621,  522 

Kenninghnm  v.  McLaughlin  (3  T.  B. 

Monr.  80)  ii.  527 

685 


Km 


HTDBX  TO  THB  OASBS  OITBD. 


Kennj  v.  Clarkson  (I  Johns.  886)    i.  426, 

427 
Kenrick  v.  Kenrick  (4  Hiig^.  Ec.  114) 

i.  717 ;  it.  222,  269,  621,  626,  629,  681 

0.  Kenrick  (4  Hrr.  Ec.  136)     ii.  221 

Kent  V.  Burgess  (11  Sim.  361)  i.  390,  802, 

895,  306,  307,  400 

V.  Rtjite  (8  Blackf.  163)  i.  846 

Kenyon,  Ex  parte  (o  Dil.  3»5)         ii.  118 
— —  V.  Aslibriilge   (11  Casey,  Pa. 
167)  i.  497,  547 

V.  Smith  (24  Ind.  11)  1.  412 

Kerfoot  v,  Marsden  (2  Fost  &  F.  160)  i.  2 
Kermott  v,  Ayer  (11  Mich.  181)       i.  412, 

426 
Kerr,  The  Judge  v,  (17  Ala.  328)      i.  682 

V,  Kerr  (41  N.  Y.  272)      ii.  144,  146, 

16.S  a,  167,  199  rf,  763 

V.  Kerr  (59  How.  Pr.  256)      ii.  483  a. 

466 
Kester  v.  Stark  (19  III  328)  i.  148 

Kestier  p.  Kestler  (4  Stew.  Ch.  197)  i.  776, 

787,  794  a 
Keyes  v.  Keyes  (2  Fost  N.  H.  668)  i.  124, 

166  279  *  ii.  291 
Keys  V.  Keys  (11  Heisk.  426)     i.  688^  656 

V,  Norns  (6  Rich.  F^.  888)        ii.  567 

Kibbe  v,  Antram  (4  Conn.  134)  i.  291 

Kibblewhite  o.  Rowland  (Ferg.  226)  ii.  20, 

148, 160 
Kiffen  v.  KiflTen  (cited  1  P.  Wms. 

697)  ii.  520 

Kilbee  i;.  Nfyrick  {12  Fla.  419)  i.  136 

Kllborn  u.  Field  (tJ8  Smith,  Pa.  194)  i.  5  ; 

ii.  235.  237  a,  239 
Kilbnm  o.  Mullon  (22  Iowa,  498)      i.  494 

V.  W jodworth  (6  Johns.  37)     ii.  167 

KiUiam  v,  K^Iiiam  (25  Ga.  186)        ii.  617 
Killingei  o,  Reidenhauer  (6  S.  &  R. 

531)  i.  173 

Kimban  v.  Keyes  (11  Wend.  88)     i.  660 ; 

ii.  528  a 

9.  Kimball  (13  N.  H.  22)  i.  767,  807  ; 

ii.  348  6.666  a.  673,674,682 

V.  Kimball  (44  N.  H.  122)         ii.  297 

Kimbray  v.  Draper  (Law  Rep.  3  Q. 

B.  160)  i.  99 

Kimbrough  v.  Mitchell  (1  Head,  639)  ii.  723 
King,  Ex  parte  (27  Ala.  387)    ii.  406,  421 

c.  Chase  (16  N.  H.  9)  ii.  639 

w.  Foxwell  (3  Ch.  D.  518)        i.  786 ; 

ii.  118, 118a 

V.  Kmg  (28  Ala.  816)  i.  765 ; 

U.  260,  472 

0.  King  (cited  Law  Rep.  2  P.  & 

M.  113)  ii.  305 
o.  King  (2  Rob.  Ec.  153)  ii.  281 

—  v.  King  (4  Scotch  Scss.  Cas. 

2d  ser.  667)  ii.  681 

V.  Paddock  (18  Johns.  141J        i.  588 

V.  Sansom  (3  Add.  Ec.  277)       i.  634 

,  State  p.  (I  Ga.  Decis  03)        ii.  529 

Kingsberry  v.  Kingsberry  (3  Harring. 

P«l.  8)  U.  51%  532 

686 


Kingston's   Case,  Dnchesa  of  (20 

Howell  St.  Tr.  856 :  1  Leach,  4th 

ed.l46;  1  £astP.C.468;  2  Smith 

Lead.  Cas.  424)  i.  407 ;  ii.  748, 757,  758^ 

769 
Kingston  v,  Lesley  (10  &  &  R.  383)  i.  476 
Kinne  v.  Kinne  (9  Conn.  102)  i.  126 

Kinney  v.  Commonwealth  (80  Grat. 

658)  i.  878  a,  875 

t;.  Hosea  (8  Harring.  Del.  77)  i.  424 

Kinnier  i;.  Kinnier  (63  Barb.  464)   ii.  146, 

202 

V.  Kinnier  (68  Barb.  424)         ii.  146 

V.  Kinnier  (46  N.  Y.  636)  ii.  128, 167, 

199  (f«  760a 
Kinsey  v.  Kinsey  (87  Ala.  803)       L  787, 

798 

V.  Kinsey  (1  Yeates,  78)  i  719 

Kintsinger's  Estate,  In  re  (2  Aahm. 

466)  ii.  714 

Kinz(>y  o.  Kinzey  (7  Daly,  460)        i.  824; 

iL403 
Kipping  V,  Ash  (1  Rob.  Ec.  270)  ii  809 
Kirby  v.  Kirby  (1  Paige.  261)  iL  802, 895^ 

446,  457,  401,  604,  608 

V.  Kirby  (1  Paige,  565)     ii.  235,  435 

V.  State  (8  Humph.  289)  it  614 

Kirk  V.  Kirk  (8  Scotch  Sess.  Cas.  4th 

ser.  128)  ii.  409  a,  411 

Kirkman  9.  Kirkman  (1  Hag.  Con. 

409)  i.  722,  726,  730.  784,  787,  761 

Kirkwall  v.  Kirkwall  (2  Hag.  Con. 

277  ;  4  Eng  Ec  641)  ii.  28,  40, 49 

—  V.  Kirkwall  (Poynter  Mar.  & 

Dir.  266)  ii  430,  450 

Kirrigan  r.  Kirrigan   (2  McCarter, 

146)  ii.  112. 145 

Kittle  V.  KitUe  (8  Daly,  72)  ii.  170  a,  257  6, 

894  896 
Klein  v.  Klein  ( 1 1  Abb.  Pr.  h.  8. 460 ; ' 

42  How.  Pr  16G)  U.  257 

Kleinert  v,  Ehlers  (2  Wright,  Pa. 

439)  i.  448,  648 

Kline  o.  Kline  (1  Philad.  883)  ii.  402. 418, 

421,  49d 
Kling,  People  v.  (0  Barb.  366)  iL  643, 660, 

661,653 

V.  Sejour  (4  Ia.  An.  128)  i.  418 

Klingemann,  In  Goods  of  (82.Law  J. 

K.  8.  Prob.  16)  L  42S 

Klingenberger  o.  Kling^nberger  (6  S. 

6R.  187)  ii.  328 

Klutts  V,  Klutts  (6  Sneed,  423)  i.  828 

Kneale  v.  Kneale  (28  Mich.  844)      ii.  280, 

618 
Kneass's  Appeal  (7  Casey,  Pa.  87)  i.  669 
Knee.  Ex  parte  (1  New  Rep.  148)  ii.  650 
Knight  v.  Knight  (2  Hay  w.  101)     U.  302, 

866 

V.  Knight  (81  Iowa,  461)    i.  762,  764 

9.  Knight  (4  Swab.  &  T.  103)   i.  726 

V.  Nepean  (6  B.  &  Ad.  86)         i  463 

Knower  r.  Wesson  (13  Met.  148)      i.  548 
Knowles,  Ex  parte  (6  Cal.  800)        i.  682 


•I.AK 


INDEX  TO  THS  GASES  CITED. 


LAW 


Biuiioi 
Knowles  v.  Gaslight  and  Coke  Co. 

(19Wal.  58)  ii.  109(f 
Knowlton,  Com'th  p.  (2  Mass.  630)  i.  68 
Knox  «.  Bushell  (3  C.  B.  k.  b.  884)  i.  621 
17.  Waldoborough  (8  Greenl. 

455)  ii.  118  a 

Kock  V,  Kock  (42  Barb.  515)  ii.  406  a 
Kolb'B  Cftse  (4  WatU,  154)  ii.  258 

Koonce  v.  Wallace  (7  Jones,  N.  C. 

194)  i.  142,  145,  150 

Kottman,  In  re  (2  Hill.  S.  C.  863)  ii.  520 
Kraemer  i;.  Kraemer  (52  Cal.  802)  i.  405 
Kramer  v.  Rebman  (9  Iowa,  114)  ii.  288  a 
Krause  v.  Krause  (23  Wis.  854)  ii.  406 
Krubs  i;.  O'Grady  (23  AU.  726)        i.  558, 

561,  595 
Kriger  v.  Day  (2  Pick.  316)     U.  52^,  730, 

731 
Krone  v.  Linville  (81  Md.  188)  ii.  260 
Krupp  u,  Scboll  ( 10  Barr,  193)  i.  582 

Kruse  v.  Kruse  (25  Misso.  68)  ii.  127,  209 
Knhi  V.  Knauer  (7  B.  Monr.  180)  i.  448 
Kynnaird  v,  Leslie  (Law  Rep.  1  C. 

P.  889)  i.  855 


L.  P.  H.  (Law  Rep.  1  P.  &  M.  293)  ii.  588  6 
L.  V,  H.  (4  Swab.  &  T.  115 ;  85  Law 
J.  H.  8.  Mat.  105)         i.  381  a :  ii.  570  a, 

588  b,  597 
See  Lewis  v.  Hnyward. 
liabotiere  v.  Labotiere  (8  Mass.  883)  ii.  311, 

814 
Lackland  v.  Pritchett   (12   Misso. 

484)  i.  412,  422 

Lacon  v.  Higgins  (3  Stark.  178;  D. 
&  R.  N.  P.  C.  38)  i.  233,  356,  356,  390, 

423  a,  529 
Lacy  V.  Williams  (27  Misso.  280)  ii.  118 
Lahey,  Com'th  v,  (14  Gray,  91)  ii.  625 
Laing  v.  Laing  (6  C.  E.  Green,  248)  i.  799 
Lake  v.  Ruffle  (6  Nev.  &  M.  684)     i.  588, 

592 
Lakeman  v.  Moore  (82  N.  H.  410)  i.  284 
Lakin  v.  Ukio  (2  Allen,  45)      i.  465,  627 

r.  Lakin  (I  Spinks,  274)  i.  771 

Lalande  v.  Jore  (5  La.  An.  82)  i.  764 

Lamar   v.   Mahony    (Dudley,   Ga. 

92)  ii.  124 

Lambert  v.  Lambert  (1  Curt.  Ec.  6 ; 
6  Eng.  Ec.  264)  ii.  218,  222 

,  People  r.  (5  Mich.  849)     i.  411,  427, 

464,  465,  468,  473,  474,  475,  497,  499. 

620,  532 

V,  People  (29  Mich.  71 )  ii.  659 

Lamkin  v,  Knapp  (20  Ohio  State, 

454)  ii.  709 

Lamprey  v.  Nudd  (9  Fost.  N.  H.  299)  i.  186 
Landis  v.  Landis  (10  Yroom,  274)  ii.  580, 

584a 
Landt,  People  o.  (2  Johns.  876)      ii.  550, 

652 
Lane,  Commonwealth  v.  (113  Mass. 
458)      i.  807  a,  869,  871,  878  a,  874,  881 


oBonov 
Une  V.  Crombie  (12  Pick.  177)         ii.  76 

V.  Goo<1win  (8  Gale  &  D.  610; 

4  Q.  B.  861)  i.  292 

V.  Ironmonger  (18  M.  &  W.  868)  i.  558, 

554,  556 

V.  Lane  (2  Mass.  167)       ii.  173,  255 

Lang  V.  Hill  (13  Scotch  Sess.  Cas.  2d 
ser.  1108)  1.804 

v.  Waring  (25  Ala.  625)  ii.  767 

Langdon  v.  Langdon  (25  Vt.  678)  ii.  56, 58 
Langsing  v.  Langsing  (4  Lans.  877  ; 

41  How.  Pr.  248)  ii.  418,  498 

Langstaff    v,    Langsta£f    (Wright, 

148)  ii.  198,  620,  626 

Langtry  p.  State  (80  Ala.  536)  i.  492,  498 
Lanier  v.  Gallatas  (18  La.  An.  175)  i.  688 

V.  Lanier  (5  Heisk.  462)      L  46,  773^ 

775 
Lapham  v,  Lapham  (40  Mich.  627)  ii.  898, 

406 
Lapsley  v.  Gierson  (1  H.  L.  Cas. 

498)  i.  458,  506,  508 

Larger,  State  r  (45  Misso.  510)  ii.  863  e 
Larrison  v.  Larrison  (5  C.  £.  Green, 

100)  ii.  618,  619 

Larwill  V,  Kirby  (14  Ohio,  1)  i.  844 

Lasbrook  v.  Tyler  (1  Rep.  Ch.  44)  ii.  353 
Lash  V.  Lash  (58  Ind.  520)  ii.  706 

Latham  r.  Latham  (80  Grat.  807)    i.  717» 
719,  7336,  784;  ii.  2:)5,  236.  282, 
877,  528  6,  532,  626 

V.  Latham  (2  Swab.  &  T.  299)  ii  498, 

748 
Lathan  o.  Proven  (2  Scotch  Sess. 

Cas.  new  ed.  250)  ii.  635 

Lathrop,  U.  S.  v.  (17  Johns.  4)  ii.  701 
Latour  v.  Latour  (2  Swab.&T.  624)  ii.  82 
Latterett  v.  Cook  (1  Iowa,  1)  i.  424 

Lattier  v,  Lattier  (5  Ohio,  588)     ii.  284  c, 

344 
Lauber  v.  Mast  (15  T^a.  An.  693)  1.  746 
Laud  V.  Laud  (14  Sm.  &  M.  99)  i.  404 
Lauder  v,  Vanghent  (Ferg.  250)  ii.  176 
Laughery  v.    Laughery   (15  Ohio, 

404)  ii.  761 

Laurie  v,  Laurie  (9  Paige,  234)  ii.  895, 400, 

504.580 
Lautoor  o.  Teesdale  (8  Taunt.  830)  L  68, 

399 
Law  p.  Wilkin  (6  A.  &  E.  718)  ii.  528 
Lawrence's  WiU  (Tucker.  64)  i.  514 

Lawrence  v.  Lawrence  (78  111.  577)  ' 

ii.  743  a,  761 

V,  Lawrence  (3  Paige,  267)      i.  758 ; 

ii.  802,  867,  445,  446,  457,  461,  473 

V,  Lawrence  (2  Swab.  &  T.  575) 

i.  788 

V.  Spear  (17  Cal.  421 )        i.  682]  614 

Lawson  r.  Shot  well  (27  Missis.  680) 

ii.  351.  863,  381,  488,  488,  492,  690, 706 

p.  SUte  (20  Ala.  65)  ii.  618, 625,  681, 

642 

,  State  v.  (14  Ark.  114)  i.  412 

Lawton,  Petitioner  (12  R.  L  210)     ii.  488 

687 


LS3 


INDSX  TO  THB  CASES  CITED* 


LIB 


Lajne  v,  Pardee  (2  Swan,  Tenn. 

2S'2)  i.  405;  ii.  118  a 

Lea  V.  Lea  (8  Allen.  418)  i.  783 

V.  Lea  (99  Mass.  498)   i.  793 ;  ii.  767 

Leach  v.  Pillsbury  (15  N.  H.  187)  ii.  118 
Leader  i;.  Barry  ( 1  Esp.  353)  i.  442.  478 
Leak  v.  Elliott  (4  Mtsso.  440)  i.  409,  418 
Leake  v.  Linton  (6  La.  An.  262)  i.  813 
Lean  v.  Schutz  (2  W.  BL  1195)       i.  592; 

ii.  487,  090 
Leaning  v.  Leaning  (10  C.  E.  Green, 

241)  ii.  286.  670 

Learned  v.  Corley  (48  Missis.  687)  i.  452 
].«ary  v.  Leaiy  (18  Ga.  696)  ii.  285,  621 
Leavenworth  v.  Brockway  (2  Hill, 

N.  Y.  201)  1.627 

Leavitt  v.  Leavitt  (18  Mich.  452)  i.  179  a; 

ii.  28  a 

r.  Leavitt  (Wright,  719)  i.  797  ; 

ii.  588,  556 
LeBarron  v.  LeBarron  (85  Yt.  365) 

i.  71.85;  11.  397,  598,  599a 
TieBreton  r.  Miles  (8  Paige,  261)  i.  404 
Leckie  r.  Moir  (1  Fras.  Dom.  Rel. 

456)  i.  728 

Lecompte  v.  Wash  (9  Misso.  551)  i.  627 
T.«Doux  V.  Her  Husband  ( 10  La.  An. 

663)  ii.  227 
Lee  i;.  Back  (30  Ind.  148)  ii.  548 
V.  Lee  (1  Dick.  821;  2  Dick. 

806)  ii.  741 

».  Lee  (1  Duv.  196)  ii.  817,  377 

—  V.  Lee  (Law  Rep.  2  P.  &  M. 

409)  ii.  268 

V.  Smith  (18  Texas,  141)  i.  802 

Leete  v.  Leete  (2  Swab.  &  T.  668) 

ii.  257  a,  650  a,  651 
Leferre  v.  Murdock  (Wright,  205)  ii.  737 
Lefils  V.  Sugg  (15  Ark.  187)  ii.  528 

Uftwich  V.  Com'th  (5  Rand.  657)  i.  319 
Legeyt  o.  O'Brien  (Mil ward,  825)    i.  124. 

130,181,457,495;  ii.  563 
Legg  V.  Legg  (8  Mass.  99)       i.  412,  527  ; 

ii.  714,  754 
Leggatt,  Reg.  r.  (18  Q.  B.  781)  i.  755.  786 
Legge  V,  Dumbleton  (9  Jur.  144)  ii.  294 
LeGrange  v.  Ward  (11  Ohio.  257)  ii.  750 
Lehigh  Valley  Railroad  v.  Hall  (11 

Smith,  Pa.  361)  i.  487 

Lehr  v.  Beaver  (8  Watts  &  S.  102)  i.  636. 

653 
Leicester's  Case  (cited  1  Hag.  Con. 

148)  u.  76 

Leighton  r.  T^ighton  (14  Jar.  818) 

ii.  331 
Leith  V,  Leith  (89  N.  H.  20)  i.  711 ;  ii.  123. 

144.  174,  199,  763 
Lempriere  r.  Lempriere  (Law  Rep. 

1  P.  &  M  569)  ii.  82,  87 

Lentz  V.  Wallace  (5  Harris.  Pa.  412)  i.  625 
LeRoy  r.  Crowninshield  (2  Mason, 

151)  1.402 

Leseuer  v,  Lesouer  (31  Barb.  880)  ii.  844, 

347 

688 


Leslie  r.  Leslie  (11  Abb.  Pr.  v.  s. 

811)  ii.  848.  893,  409a 

LeSuenr  v.  LeSaenr  (1  P.  D.  189; 

2  P.  D.  79)  u.  181 

Letham  v.  ProTen  (2  Scotch  Sess. 

Gas.  new  ed.  250)  ii.  686 

Letters  u.  Cady  (10  Cal.  633)  i.  224 

Letts  V,  Letts  (Law  Rep.  2  P.  &  M. 

16)  ii.410 

Levering  v.  Levering  (16  Md.  213) 

i.  773,  791  ;  u.  532 
Levins  v.  Sleator  (2  Greene,  Iowa, 
604)  i.  668,  669,  684,  686,  692,  693 ; 

ii.  199,  786 
Lewis  V.  Ames  (44  Texas,  819)  i.  279,  657, 

658 

V,  Hayward  (4  Swab.  &  T. 

115;  85  Law  J.  n.  8.  P.  &  M.  105; 
Law  Rep.  1  P.  &  M.  293)      i.  827,  880 ; 

u.  582,5886 
See  L.  T.  H. 

p.  Lee  (8  B.  &  C.  291)  ii.  736 

V.  Lewis  (2  Halst.  Ch.  22)         i.  792 

V,  Lewis  (9  Ind.  105)  ii.  253, 834,  8^, 

846,  612 

V,  Lewis  (8  Johns.  Ch.  619)     ii.  408, 

489 

V.  Lewis  (15  Kan.  181)      ii.  314,  751 

V.  Lewis  (cited  2  Lee,  579)       ii.  585 

r.  Lewis  (106  Mass.  809)  ii.  766,  767 

V.  Lewis  (5  Misso.  278)    i.  726.  826; 

ii.651 

V.  Lewis  (2  Swab.  &  T.  894)    ii.  743 

V.  McDougal  (17  Wis.  617)       i.  624 

V.  Webb  (8  Greenl.  826)  i.  676,  092  a 

Lewiston   v.    North    Yarmouth    (5 

Greenl.  66)  i.  658 

Libby,  State  v.  (44  Maine,  469)        i.  497, 

502  *  ii  243 
Liddell,  Succession  of  (22  La.  An.  9)  ii.  729 
Liddlow  V.  Wilmot  (2  Stark.  86)  i.  570. 581 
Light  V.  Light  ( 17  S.  &  R.  278)        ii.  256 

p.  Light  (1  WatU.  263)      ii.  227,  253 

Ligonia  v.  Buxton  (2  Greenl.  10*2)     i.  279 
Limerick  v.  Limerick  (4  Swab.  &  T. 

252)  ii.  271  a 

Lincecum  v.  Lincecum  (3  Misso.  441) 

L  301.  648 
Lincoln  v.  Battelle  (6  Wend.  475)    l  422, 

424 

V.  Hapgood  (11  Mass.  860)    ii.  118a 

V.  Tower  (2  McUan,  478)     u.  \»*d 

Linden  v.  Linden  (36  Barb.  61)        ii.  317 
Lindo  V.  Belisario  (1  Hag.  Con.  216)  L  5, 

14,  19,  218,  226,  228,  894 
Lindsey  v.  Lindsey  (14  Ga.  657)      ii.  52>, 

648,551 
Line  p.  Mack  (14  Ind.  830)  i.  426 

Ling  V.  Ling  ( 1  Swab.  &  T.  180)    ii.  284  e 

p.  Ling  (1  Swab.  &  T.  187)      ii.  394 

V,  Ling  (4  Swab.  &  T.  99)      ii.  509  a 

Lippy  u.  Masonheimer  (9  Md.  310)  i.  046 
Lishey  v.  LUhey  (2  Tenn.  Ch.  1)   ii.  406, 

457 


LON 


INDEX  TO  THE  CASES  CITED. 


LYN 


SlOTIO!V 

Lister's  Case  (8  Mod.  22)  i.  766 

Lister,  Hex  r.  (1  Stra.  478)  i.  766 

Litowich  u,  Litowich  (19  Kan.  461 )  ii.  144, 

199(/,400 

Litson  V.  Brown  (26  Ind.  489)  i.  681 

Little  V.  Little  ( 13  Gray,  264)  i.  19 ; 

ii.  284,  293  a,  806,  808  a,  668 

V.  Little  (68  N.  C.  22)       L  726.  730  ; 

ii.  897 

,  State  V.  (1  N.  H.  267)  ii.  763 e 

Littlejohn,  Commonwealth    v,    (16 

Mass.  168)  i.  442,  464,  478,  492,  493, 499 
Livingston   v.  Maryland  Insurance 

Co.  (0  Crancli,  274)  i.  427 

Llamosns  v.  Llamosas  (4  Thomp.  & 

C.  674)  ti.  469,  460 

Llewelyn's  Divorce  Bill  (1  Macq. 

Ap.  Cas  280)  ii.  91,  418 

Lloyd,  In  re  (8  Man.  ft  G.  647)        ii.  640 

r.  Lloyd  (66  111.  87)  i.  180,  827 

«—  P.  Lloyd  (Law  Rep.  1  P.  &  M. 
222)  ii.  64la 

V.  Lloyd  (1  Swab.  6  T.  667)  ii.  28a, 

29,  239 
— -  V.  Passingham  (Cooper,  162)    i.  450, 

466 

V.  Petitjean  (2  Curt.  Ec.  261)  i.  897, 

633 
Loader  v.  Loader  (cited  8  Hag.  £c. 

160)  ii.  842 

Locke  >'.  Haling  (24  Texas,  811 )       i.  412 
Lockhart  v.  Henderson  (Mor.  Diet. 
1  App.  (Adultery,  No.  !•),  1)  ii.  79 

V.  Luker  (86  Missis.  68)  i  624 

p.  White  (18  Texas,  102)  i.  462 

Lockridge  p.  Lockridge  (2  B.  Monr. 
628;  8  Dana,  28)      i.  719,  734 ;  ii.  864, 

866,  868,  427,  428,  480 
Lockwood  p.  Crawford  (18  Conn. 

861)  i.  418,  430 

^^  V.  Lockwood  (2  Curt.  Ec.  281 ; 
7  Eng.  Ec.  114)  I  717,  719,  744  ; 

ii.  280,  612,  629,  666,  667,  669 

p.  lockwood  ( Wadd.  Dig.  288)  i.  392 

p.  Thomas  (12  Johns.  248)        i.  678 

Lockyer  p.  Ferryman  (2  Ap.  Cas. 

619)  ii.  766 

-^*  p.  Lockyer  (Edm.  Scl.  Cas.  107) 

ii.  626 
»— »  p.  Sinclair  (8  Scotch  Sess.  Cas. 

2d  ser.  682)  i.  237,  289 

Lodge  p.  Hamilton  (2  S.  &  R.  491)  ii.  714. 

716.  726 

liOgan  p.  Logan  (2  B.  Monr.  142)      i.  29, 

799 ;  ii.  319,  868,  869,  376,  894,  428, 

619,  679 
LoUey,  Rex  p.  (Russ.  &  By.  287;  2 

CI.  &  F.  668)  i.  297 ;  ii.  144, 181, 198 
Lomax  p.  Holmden  (2  Stra.  940)  i.  162 
Lonas  p.  State  (3  Heisk.  287)  i.  8, 87, 808  a 
London  p.  Wood  (12  Mod.  669)  i.  662 
Londonderry  v.  Chester  (2  N.  H. 
268)      i.  6,  272,  279,  281,  282,  283,  284, 

286,  287,  289 

TOL.  I.  44 


Biorani 
Long  p.  Long  (2  Hawks,  189)    i.  707,  736 

p.  Long  ( Morris,  381 )  ii.  753  e 

p.  Long  (77  N.  C.  304)  i.  191 

P.  Ryan  (80  Grat  718)   ii.  124,  124  a 

Longfellow  p.  Longfellow  (Clarke, 

844)  ii.  409,  461,  489 

Loomis  p.  Newhall  (16  Pick.  169)    ii.  628 
Lord  p.  Chadboume  (42  Maine,  429) 

ii.  765 

p.  Colvin  (4  Drewry,  866)  i.  786 

p.  Poor  (23  Maine,  669)  ii.  628 

p.  Staples  (3  Fost.  N.  H.  448) 

L428a 
Lord  Advocate  p.  Robertson  (1  Fras. 

Dom.  Rel.  63)  i.  825 

Lorenz  p.  Lorenz  (93  111.  876)  ii.  284, 

284  a,  682,  699  b 
Loring  p.  Thomdike  (6  Allen,  267)  i.  398. 

418 
Lorman  p.  Clarke  (2  McLean,  668)  i.  70 
Lothrop  p.  Southworth  (6  Mich.  436) 

U.765 
Loud  p.  Loud  (4  Bush,  463)  i.  645 

Loughridge  p.  Huntington  (66  Ind. 

253)  U.  814 

Louis  p.  Louis  (Law  Rep.  1  P.  &  M. 

280)  ii.  457 

Love  V.  Bentley  (11  Mod.  184)  i.  466 

p.  Love  (10  Phitad.  468)         ii.  170  e 

p.  Moynehan  (16  III.  277)  i.  697 

Loveden  p.  Loveden  (2  Hag.  Con.  1 ; 
4  Eng.  Ec.  461)      ii.  618,  614,  626,  629, 

631,  637 

p.  Loveden  (1  Phillim.  208)     ii.  424. 

426 
Levering  p.  Levering  (8  Hag.  Ec.  85 ; 

6  Eng.  Ec.  27)  ii.  11,  21,  22,  253 

Lovett  p.  Lovett  (11  Ala.  763)  i.  71 ;  ii.  87, 

879,  447,  467,  490,  613 


il701 

i.  126 

i.442 

ii.  763 

ii.  768  a 

i.  624 

i.  413 

ii.  761 

i.  722,  724 

ii.  668 

i.  162,448 


Low,  Com'th  p.  (118  Mass.  458) 
Lowder  p.  Lowder  (58  Ind.  688) 
Lowry  p.  Coster  (91  111.  182) 

V,  McMillan  (8  Barr,  157) 

Loyd  p.  TMansell  (2  P.  Wms.  78) 
Lucas  p.  Brooks  (18  Wal.  486) 

V.  Ladew  (28  Misso.  342) 

p.  Lucas  (8  Gray,  136) 

p.  Lucas  (2  Texas,  112) 

p.  Parsons  (23  Ga.  267) 

Luffe,  Rex  p.  (8  East,  198) 
Lumley,  Reg  p.  (Law  Rep.  1  C.  C. 

196)  i.  463,  454 

Lusk  p.  Lusk  (28  Misso.  91)     ii.  680,  632 
Lutz  p.  Kelly  (47  Iowa,  807)  ii.  159 

Lyle  p.  EUwood  (Law  Rep.  19  Eq. 

98)  i.  266,  488,  489 

V.  Lindsey  (6  B.  Monr.  128)       ii.  75 

Lyles  p.  BoUes  (8  S.  C.  258)  i.  105 

Lyman  p.  Fiske  (17  Pick.  231)       ii.  120  a 

p.  Mower  (2  Vt.  617)  i.  670 

Lynch  p.  Knight  (9  H.  L.  Cas.  677; 

6  Law  Times,  n.  h.  291 )  i.  698 

V.  Lynch  (:W  Md.  828)        i.  761, 793 

Lynch  p.  State  (9  Ind.  641)  1.  83 

689 


HCO 


INDEX  TO  THB  OASES  OITED. 


XGB 


SicnoK 
Lynde  v,  Lynde  (2  Barb.  Ch.72;  4 

Sandf.  Ch.  878)  ii.  457 

Lyndon  v.  Lyndon  (69  HI  43)    i.  172, 192 
Lyon  u.  Knott  (26  Missis.  548)  i.  405 

V.  Lyon  (62  Barb.  188)      ii.  241,  249 

V,  Lyon  (21  Conn.  186)    ii.  311.  876, 

881,  441.  500,  508 

V.  Lyon  (2  Gray,  867)    iL  159,  168  a, 

209.768 
Lyons  v,  Bl6nkin  (Jacob,  245)      ii.  528  d, 

546 
Lyster  v.  Lyster  (1  Iowa,  180)  ii.  685 

V,  Lyster  (111  Mass.  827)         i.  718, 

798,798  a;  ii.  766 
Lytle  V.  LyUe  (48  Ind.  200)  u.  170 


M.  V.  B.  (Law  Hep.  8  P.  &  M.  200)  ii.  748 
M.  V.  B.  (3  Swab.  &  T.  550)  i.  331  a ; 

ii.  683.  597 
M.  V,  H.  (8  Swab,  ft  T.  517)         i.  831  a  ; 

ii.  579  a.  588  a,  597 
M.  V.  H.  (8  Swab.  &  T.  592)     ii.  257,  384, 

582.588  a 
M.  Moxham,  The  (1  P.  D.  107)  i.  411 
Mabrey,  State  v.  (64  N.  C.  592)  i.  754 
McAdam  v.  Walker  (1  Dow,  148)    i.  130, 

274 
McAfee.  Com'th  v.  (108  Mass.  458)  i.  754 
V,  Kentucky  University  (7  Bush, 

185)  ii.  126 

McAlister  v.  Norvenger  (54  Misso. 

251)  i.  627,  631 

McAUister  9.  McAllister  (10  Heisk. 

845)  i.  688,  655,  775,  786  ;  ii.  868  a 
McBride  v.  Greenwood  (11  Ga.  879)  ii.  717 

V.  McBride  (1  Bush.  15)         u.  5286 

McCabe  v,  Emerson  (6  Harris,  Pa. 

Ill)  i.683 

McCafierty  v.  McCafferty  (8  Blackf. 

218)  ii.  107,  318,  842,  379.  513,  706,  710 
McCartee  v.  Camel   (1   Barb.  Ch. 

455)  i.  452 

McCarthy  v.  Decaix  (2  Russ.  &  Myl. 

014 ;  cited  2  CI.  &  F.  568 ;  3  Hag. 

£c.  042,  n. ;  5  Eng.  Ec.  244)        ii.  182, 

188.294 

0.  Hinman  (85  Conn.  588)  iL  582, 552 

V.  McCarthy  (36  Conn.  177)   ii.  28  a. 

235 
BCacartney  r.  Macartney  (Law  Rep. 

IP.  &M.  259)  ii.  284e 

McCarty  v.  Hoffhaan  (11  Harris.  Pa. 

507)  i.  659 

V,  McCarty  (2  Strob.  6)  i.  42, 48,  515 

McCausland's  Estate  (52  Cal.  568    i.  258, 

258  a,  279 
McClallen  v,  Adams  (19  Pick.  838) 

i.  554,  567 
Maclean  v.  Maclean  (2  Hag.  Ec.  601 ; 

4  Eng.  Ec.  218)  ii.  222 

McClellan,  Ex  parte  (1  Dow*  P.  C. 

81)  U.  646 

— ,  People  V.  (81  Cal.  101  1.  84 

690 


McClung  0.  McQmig  (40  Mich.  493) 

i.  722,  780,  7886 ;  ii.  427,  444,  498,  626 
McClurg's  Appeal  (16  Smith,  Pa. 

866)  i.  775,  810 

McClurg  0.  Teny  (6  C.  £.  Green, 

225)  i.244o;  ii.  291 

McConico  o.  SUte  (49  Ala.  6)  i.  163  a 
McConnell  v.  Weorich  (4  Harris,  Pa. 

865)  ii.  715 

McCord  r.  McCord  (Law  Rep.  8  P. 

&  M.  237)  ii.  81,  82 

McOormack,  People  v,  (4  Parker  C. 

C.  9)  i.  442 

McCormick  v.  Gamett  (6  De  G.  M. 

&G.278)  L428» 

V,  McCormick  (7  Leigh,  66)       i.  16, 

678,582 

V.  McCormick  (19  Wis.  172)    iu  673 

V.  Robb  (12  Harris,  Pa.  44)  i.  2 

McCosker  v.  Golden  (1  Brad.  64)  ii.  789 
McCoy  V.  McCoy  (8  Ind.  555)         i.  783 ; 

ii.673 
McCracken  v.  Swartt  (6  Oregon,  62)  ii.  499 
McCraney  v.  McCraney   (6  Iowa, 

282)    i.  99,  810 ;  ii.  825,  682,  706,  753  if 
McCrea  v,  McCrea  (58    How.   Pr. 

220)  u.  256  a,  496 

McCrocklin  v.  McCrocklin    (2    B. 

Monr.  870)  1.  63,  646,  795;  ii  298,  819, 

443 
McCubbin  v.  Patterson  (16  Md.  179)  i.  646 
McCuUoch  V.  McCuUoch  (8  Blackf. 

60)  ii.  246 

V.  McCuUoch  (Ferg.  257)  i.  890 

V.  Murphy  (45  IU.  256)  ii.  409  a 

McCuUough  V.  Robinson  (2  Ind.  680)  u.  391 
McCuUum  p.  Goarlay  (8  Jolins.  147)  ii  75 
McCutchen  v.  McGahay  (11  Johns. 

281)  L  565,  568,  786 

McDaniel  v,  Correll  m  IU.  226)       i.  683 

V.  Wright  (7  J.  J.  Mar.  475)     i.  418 

McDeed  v,  McDeed  (67  III  545)      i.  890, 

426,427 
McDermott's  Appeal  (8  Watts  &  S. 

251)     i  786 ;  U.  178,  175,  210,  249, 682 
McDermott  o.  State  (18  Ohio  State, 

882)  11. 626 

McDonald  v,  Fleming  (12  B.  Monr. 

285)  ii.  262.  291 
0.  McDonald  (1  Mich.  N.  P. 

191)  a.  826 

Macdonald  v.  Macdonald  (4  Swab.  & 

T.  242)  i  778  a,  806  a 

,  State  r.  (26  Misso.  176)  i.  497 

McDuf&e  V.  Greenway  (24  Texas, 

625)  i  624 

McDwlre  v.  McDwire  (Wright,  364) 

ii.38,fi0 
Mace  V.  Mace  (7  liass.  212)  ii.  814 

McElmoyle  v.  Cohen  (13  Pet.  812)  i.  667 ; 

ii  170  a,  1996 
McElmurray,  State  v.  (8  Strob.  88)  i  614 
McEwen  o.  McEwen  (26  Iowa,  376)  0.  492 
0.  McEwen  (2  Stock.  286)  ii  407, 421 


UOh 


INDEX  TO  THE  CASES  CITED. 


MAJ 


Braioir 
McFarhnd  v.  McFariand  (iO  Ind. 

468)  ii.  279,  8486 

o.  McFarlud  (51  Iowa,  566)    ii.  898 

17.  White  (18  La,  An.  894i         i.  412 

MacfarUne  i^.  Macfarlane  (11  ocotch 

Sesfl.  Gas.  3d  ser.  588)  ii.  51,  52 

McGahaj   v,  WlUiams    (12  Johns, 

293)  i.  505,  568,  786 

McGee  u.  McGee  (10  Ga.  477)  1.  71 ; 

ii.  856, 886,  898, 40^),  406,  400. 429, 446. 

457,  450,  461.  489,  508 
McGbee  v.  McGhee  (2  Sneed,  221)  ii.  299, 

468 
McGiflert  r.  McGifiFert  (81  Barb.  69 ; 

13Ind.  315)  i.  711;  ii.  123,168  a 

McGionis    v.    Common  weal  tli    (24 

Smith,  Pa.  245)  ii.  568 

McGowan  v.  Caldwell    (1  Crancli 

C.  C.  481)  ii.  717 

McGowen  i\  McGowen  (62  Texas, 
*  657)  ii.  671,  678 

McGrath  v,  Insarance  Co.  (8  Philad. 

118)  u.  717 

McGuire  v.  Malonej  (IB.  Monr. 

224)  ii.  728 

Mclnnes  v.  Moir  (Ferg.  Consist.  Law 

App.  126)  i.  288 

— — *  0.  More  (Ferg.  Consist.  Law 

Rep.  83  ;  1  Fras.  Dom.  Kel.  218)   i.  284 
Mclntyre    v.    Chappel     (4    Texas, 

187)  ii.  118  a 

0.  Mclntyre  (Wright,  135)         ii  344 

MeJilton  v.  Love  (13  111.  486)         ii.  199  « 
McKarracher   v,    McKarracher    (8 

Yeates,  66)  ii.  51,  381,  729 

McKay  v.  McKay  (18  B.  Monr.  8)    i.  814 
—  V,  McKay  (6  Grant,  U.  C.  Ch. 

380)  i.  783 ;  ii.  366 

McKengy,  Com'th  v,  (1  Ashm.  248)  ii.  528 
McKeclmie  v,  McKechnie  (1  Swab. 

&  T.  650)  ii.  271  a 

McKeen  v.  Frost  (46  Mkine,  239)      i.  624 
McKennan  v.  PhiUips  (6  Whart.  571)  i.  631, 

658 
Mackenzie  v.  His  Wife  (Mor.  Diet. . 

333)  u.  6,  7, 17 

McKim  V,  McKim  (12  R.  L  462)    iL  5286 
Mackinley  v.  McGregor  (8  Whart. 

369)  i.  668 

McKinney  v,  Clarke  (2  Swan,  Tenn. 

821)  i.  176 

— — V.  McKinney  (cited  1  Blackf. 

863)  ii.  516 

u.  Noble  (88  Texas,  196)  ii.  542 

V,  Pope  (8  B.  Monr.  98)  ii  75 

McKinnon  v,  McDonald  (4  Jones  ^ 

Eq.  1)  i.  582 

McKnight  v.  S tote  (6  Texas  Ap.  168)  i.  156, 

163  a;  ii.  286 
McKowen  v.  McGuire  (16  La.  An. 
•  637)  i.  786 

McLaren  v.  Bradford  (62  Ga.  648)  i.  688. 

643 
— —  V,  Eehler  (23  La.  An.  80)       u.  199e 


Bionoii 
McLaren  v.  McLaren  (88  Ga.  Supp. 

99)  ii.  486 

McLear  v.  Succession  of  Hunsicker 

(20  La.  An.  580)  i.  411 

Maclelland  i;.  Falton   (cited  Ferg. 

Consist.  Law,  185)  i.  730 

McMillan   r.   McNeUl    (4   Wheat. 

209)  i.  666  a 

McMillen  v.  Lee  (78  HI.  443)  i.  566 

McNally,  State  v,  (84  Maine,  210)  i.  496 
Macnamara's  Case  (2  Bland,  566,  n.)  ii.  356 
McNamara  v.  Fisher  (8  Esp.  18)       i.  584, 

691,  502 
V,  McNamara  (2  Hilton,  647 ;  9 

Abb.  Pr.  18)  i.  761 ;  ii.  817 

McNeil  V.  McNeil  (3  Edw.  Ch.  560)  ii.  176 
McNeill  r.  Arnold  (17  Ark.  154)      i.  426, 

427 
McPike,  Com'th  v.  (3  Cush.  181)  ii.  659 
McQuaid  v.  McQuaid  (Wright,  228)  ii.  677 
McQaeen  v.  McQueen    (82  N.   C. 

471)  ii.  278 

McQuigg  V,  McQuigg  (13  Ind.  204)  ii.  750, 

758  rf 
McHae  v.  Mattoon  (18  Pick.  68)     i.  427 ; 

ii  311 
McRaven  v.  McGuier  (9  Sm.  &  M. 

U)  ii.  U4 

McReynolds  v.  State  (6  Coldw.  18)  i.  168  a 
McShan    v.    McSlian    (56    Missis. 

413)  ii.  5286,628  c 

McVey  v.  Holden  (16  La.  An.  817)  i.  406 
Madden,  Keg.  v.  (14  U.  C  Q.  B.  588)  i.  494 
Maddox  v.  Simmons  (31  Ga.  512)  i.  136 
Madison  v.  Madison  (1  Wash.  Ter. 

73)  ii.  256,  443,  474 

Magahay  v.  Magahav  (36  Mich.  210)  i.  813 
Magee  v.  Holland  (.3  Dutcher,  86)    ii.  527 

0.  Magee  (67  Barb.  487)  i.  660 

V.  Sanderson  (10  Ind.  261)         i.  424 

r.  Young  (40  Missis.  164)  i.  696 

Maggie  Hammond,  The    (9    Wal. 

435)  i.  428  a 

Magill  V.  Magill  (3  Pittsb.  26)  i.  782 

Magoun  v.  New  England  Marine  Ins. 

Co.  (1  Story,  157)  ii..l99c 

Magrath    v.    Magrath    (103    Mass. 

677)  I.  778a,  805 II 

Maguire  t;.  Maguire  (7  Dana,  181)  i.  5,  8, 

14,  678,  679,  686,  691 ;  ii.  128,  141,  144, 

147, 169,  168  a,  170, 198, 199.  280, 

427,  512,  514,  702,  750 

Mahone  t;.  Mahone  (19  Cal.  626)      i.  717, 

744,  813 
Mahoney  t;.  Ashton  (4  Har.  &  McH. 

295)  i.  164 

Mainwaring  t;.  Leslie  (Moody  &  M. 

18;  2Car.  &P.  507)  i.  620 

,  Beg.  V.  (7  Cox  C.  C.  102)      i,    450, 

470 
Maisonnaire  v.  Keating  (2  Gallis. 

825)  ii.  164 

Msgors  v.  Majors  (1  Tenn.  Ch.  264)  i.  778, 

776;  u.  279 

691 


MAB 


INDEX  TO  THB  OASES  OTTBD. 


MAT 


Skrov 
Kale  V.  Roberts  (8  Etp.  163)  i.  412 

Malinda  v.  Gardner  (24  Ala.  719)     i.  156, 

167 
Mallinson  v.  MaUinson  (Law  Kep.  1 

P.  &  M.  93)  i.  786 

— —  V,  Mallinson  (Law  Rep.  1  P.  & 

M.  221)  ii.  5S0a,587 

Malonj  V.  Malony  (9  Rob.  La.  116)  ii.  260 
Man's  Case  (Cro.  Eliz.  228)  i.  810 

Manby  v.  Scott  (1  Sid.  109;  1  Lev. 

4;  IMod.  124)  i.  554 
V.  Scott  (2  Smith  Lead.  Gas. 

246)  ].  564 

Manchester  v.  Hou^h    (5   Mason, 

67)  i.  282a 

V.  Manchester  (24  Vt.  649)      n.  288, 

669 
Mandal  r.  Mandal  (28  La.  An.  666)  ii.  278 
Mandeville  v.  Reynolds   (68  N.  Y. 

628)  ii.  763 « 

Mandigo  i'.  Mandigo  (16  Vt  786)     i.  817 
Mangels  v.  Mangels  (6  Misso.  Ap. 

481)  ii.  284,  266  a.  896,  898 

Mangue  v.  Mangue  (1  Mass.  240)     i.  289, 

478 ;  ii.  268 
Mann's  Case  (Sir  F.  Moore,  907)  i.  816 
Mann,  Coni'th  v.  (6  Watts  &  S.  408)  i.  677 
Manning  v.  Clement  (7  Bing.  862)     ii.  76 

i^.  Gill  (Law  Rep.  13  £q.  486)  i  186, 

140 
—  V.  Manning  (Law  Rep.  2  P.  & 

M.  228)  ii.  121,146 

Mansfield  v.  Mclntyre  (10  Ohio,  27) 

ii.  161,  701,  707,  711,  764 

V.  Mansfield  (18  Mass.  412)     ii.  806, 

308 

r.  Mansfield  (26  Misso.  168)    ii.  761 

V.  Mansfield  (Wright,  284)       i.  631, 

652,  788 ;  ii.  29,  286,  604,  676 
,  Reg  V.  (1  Q.  B.  444;  1  Gale  & 

D.  7)  i.  448 
Manwairing  i;.  Sands  (I  Stra.  706)  i.  578 
,  Reg.  V.  (Dears.  &  B.  182 ;  87 

Eng.  L.  &  Eq.  609)  i.  460,  470 

Marble  v.  Marble  (86  Mich.  386)     U.  603, 

618 
Marbletown  i;.  Kingston  (20  Johns. 

1)  i.  165 

March  v.  March  (Law  Rep.  1  P.  & 

M.  437)  ii.  588 

-— —  V,  March  (Law  Rep.  1  P.  &  M. 

440)  ii.  469,609  a 

V.  March  (2  Swab.  &  T.  49)     u.  640 

Marchmont  u.  Marchmont  (1  Swab. 

&  T.  228)  ii.  266 

Marietta  v.  Fearing  (4  Ohio,  427)     i.  667 
Marker  v.  Marker  (8  Stock.  266)    i.  792 ; 

ii.  406,  407 
Markley  v.  Wartman  (9  Philad.  286)  i.  663 
Marlborough  v.  Hebron  (2  Conn.  20) 

ii.  666 
Marlow  v.  Marlow  (77  111.  688)  i.  686, 648 a 

V.  Pitfeild  (1  P.  Wms.  668)       i.  621 

Marriot  v.  Marriot  (1  Stra.  666)         i.  60 

692 


MarriB  u,  Marris  (2  Swab.  &  T.  580)  u.  6, 

32 
Marsh  v.  Hutchinson  (2  B.  it  P.  226) 

i.  590,  691,  592 

9.  Marsh  (2  Beasley,  281)   ii.  88,  40. 

819 

r.  Marsh  (1  C.  E.  Green,  891)  u.28-i, 

602,606 

V,  Marsh  (1  McCarter,  816)       i.  801 

p.  Marsh  (2  Stew.  Ch.  296)      ii.  284 

V,  Aiarsh  (1  Swab.  &  T.  812)    i.  784 ; 

ii.  586,  638 
Marshall  v.  BUlingsly  (7  Ind.  260)  i.  198 
V.  Exeter  (7  C.  B.  k.  8.  663)        i.  60 

—  V.  Hamilton  ( 10  Jar.  n.  s.  858) 

ii.  579  a 
V.  Marshall  (5  P.  D.  19)  i.  681.  634  a 

V.  Marshall  (4  Thomp.  &  C. 

449;  2  Hun,  238;  48  Uow.Pr.57) 

i.  806,  874 ;  ii.  701 

p.  Rutton  (8  T.  R.  546)    i.  591,  592; 

U.  487, 488 
Martin's  Dirorce  Bill  (1  H.  L.  Caa. 

79)  ii.  109 

Martin  v.  Boler  (18  La.  An.  809)      i.  405 

V.  Carron  (2  Dutcher,  228)     Ii.  133, 

763« 

V.  Mackonochie  (4  Q.  B.  D.  697)  i.  68. 

69 

V,  Martin  (22  Ala.  86)       i.  299,  800, 

533,  542 ;  ii.  289 

V.  Martin  (4  Halst  Ch.  663)    it  894. 

407 

V.  Martin  (47  N.  H.  62)  L  828 

u.  Martin  (1  Sm.  &  M.  176)      i.  40'J. 

412,  418 

p.  Martin  (Wright,  104)  ii  409 

Marvin  u.  Collins  (48  111.  166)  ii.  764 

,  State  P.  (36  N.  H.  22)      i.  473,  483 ; 

ii.  626,  630,  648 

Marx  p.  Fore  (61  Misso.  69)  ii.  199// 

Mash,  Com'th  p.  (7  Met  472)  i.  299 

Mason    p.    Beattie's    Trustees    (6 

Scotch  Sess.  Cas.  4th  ser.  87)       ii.  717 

p.  Crosby  (1  Woodb.  &  M.  842)  i.  178 

p.  Haile  (12  Wheat.  870)  i.  667 

p.  Mason  (I  Edw.  Ch.  278)       i.  718. 

780,  784,  748 

tr.  Piggott  (11  ni.  86)  i.  692 

p.  Warner  (31  Misso.  608)        ii.  182 

V.  Wash  (Breese,  16)  i.  418 

Masten  p.  Masten  (16  N.  H.  169)  ii.  60, 91), 

127.  628,  682 
Masterton's  Case  (1  Swinton,  427)   i.  Ill 
Matchin  p.  Matchin  (6  Barr.  3.^ ;  10 
Law  Reporter.  266)  1.  704,  712 ;  ii.  242. 

613,  626,  642 
Mather  p.  Bush  (16  Johns.  283)  i.  666a 
Mathews  p.  Mathews  (41  Texas,  881) 

ii.  260 

p.  Wade  (2  W.  Va.  464)  ii.  618 

Matthai  p.  Matthai  (49  Cal.  90)      ii.  268, 

284,669 
Matthews  p.  Com'th  (18  Grat  989)    I  90 


ICED 


INDEX  TO  THE  CASES  CITED. 


MID 


Biomw 
Matthews  v,  Matthews  (18  La.  An. 

197)  i.  405 
e^.  Matthews  (1  Swab.  &  T.  409 ; 

3Swab.  &T.  161)  ii.  108 

Matthewson  v  Perry  (87  Conn.  435)  ii.  528 
Mattison  v.  Mattison  (1  Strob.  Eq. 

887)  i.  42 ;  ii.  292,  355 

Mattocks  V.  Steams  (9  Yt.  826)  ii.  712 
Mattoz  1^.  Mattoz  (2  Ohio,  238)        ii.  76, 

80,  87.  253,  255 
Maudslaj  v.  Maudslay  (2  P.  D.  256) 

U.  509  a 
Maule  V.  Mouiisey  (1  Rob.  £c.  40)  i.  480; 

ii.640 
5fnxweU  v.  Chapman  (8  Barb.  579)  1.  467 
f  Commonwealth  u,  (6  Law  Re- 
porter. 214)  ii.  529 

V.  Maxwell  (58  Ind.  863)  ii.  279,  344 

tf.  Maxwell  (MUward.  290)       i.  457, 

488,  506 ;  ii.  217 

V.  Stewart  (22  Wal.  77)  ii.  760  a 

May  V,  May  (12  Smith,  Pa.  206)       i.  826 

V.  May  (2  Stra.  1073)  i.  466 

V.  Skey  (16  Sim.  588)  i.  621 

May  bee  u.  Avery  (18  Jolins.  352)   IL  688, 

689 
Mayer  o.  Foulkrod  (4  Wash.  C.  C. 

349)  i.  70 

9.  Mayer  (6  C.  E.  Green,  246)  ii.  619, 

642 

V.  Mayer  (3  Stew.  Ch.  411)      i.  790, 

794  a 
Mayers  v.  Byrne  (19  Ark.  308)  i.  659,  677 
May  hew  v,  Mayhew  (8  M.  &  S.  266; 

2Phillim.  II)  ii.  262 

,  State  V.  (2  Gill,  487)  i.  685 

0.  Thatcher  (6  Wlieat.  129)  ii.  199c 

V,  Thayer  (8  Gray,  172)     1.  668.  621 

736 
Mavhugh  v.  Mayhngh  (7  B.  Monr. 

424)        i.  722,  726,  767,  7(J8 ;  ii.  88,  428 

V.  Rosenthal  (1  Cine.  492)  i.  584 

Mayne  v.  Baldwin   (1   Halst.   Ch. 

454)  ii.  528e.549 

Mayo  P.  Mayo  (119  Mass.  290)  ii.  629, 631, 

642 
May  rant  v.  Guignard  (8  Strob.  Eq. 

112)  ii.  723 

Mead  v,  Boxborough  (11  Ciish.  362)  i.  7^5 

17.  Hughes  (15  Ala.  141)  i.  595 

v.  Mead  (1  Mlsso.  Ap.  247)     ii.  256, 

261 

,  Bex  V.  (1  Bur.  542)  i.  765 

Meader  v.  Page  (89  Vt.  806)  i.  561 

Meadows  v.  Kingston  (Amb.  756)  ii.  748, 

754 
Means  o.  Welles  (12  Met.  856)  i.  441 

Mears  v,  SincUir  (1  W.  Va.  185)  ii.  118 
Meclbary.  State  v.  (8  R.  I.  548)  i.  497 
Meddowcroft  o.  Huguenin  (3  Curt. 

Ec.  403;  4  Moore  P.  C.  386;  7 

Eng.  Ec.  488)  ii.  220,  749,  754. 

760, 761,  762 
Medway  v.  NaUck  (7  Mass.  88}        i.  808 


flacnosr 
Medway  v,  Needham  (16  Mass.  157) 

i.  808i  862.  871 
Medwin.  Ex  parte  (1  EllU  &  B.  609)  i.  48 
Mcehan  v.  Meehan  (2  Barb.  377)  li.  729 
Mehle  v.  Lapeyrollerie  (16  La.  An. 

4)  i.  706,  707 ;  ii.  620 

Meister  v.  Moore  (96  U.  S.  76)  i.  279,  283 
Meldora  v.  Meldora  (4  Sandf.  721)  ii.  80^ 

409 
Meldowney  v,  Meldowney  (12  C.  E. 

Green,  828)       i.  776.  777,  788,  795,  799 
Melizet  v.  Melizet  (1  Parsons,  77)  ii.  899. 

426 
Mellin  v,  Mellin  (2  Moore  P.  C.  493)  ii.269 
Mellish  t^.  DeCosta  (2  Atk.  14)  ii.  527 
Melton,  State  o.  (Busbee,  49)  L  808 

Melville's  Case  (29  Howell  St.  Tr. 

549)  1.  441;ii.  644 

Mendes  v.  Mendes  (8  Atk.  619;  1 

Yea.  Sen.  89,  91)  ii.  627 

Menges  v.  Wertman  (1  Barr,  218)  i.  659 
Menkins  v.  Lightner  (18  Hi.  282)  L  181 
Menzie  v.  Anderson  (65  Ind.  239)  ii.  428  a 
Mercein  e.  People  (25  Wend.  64)    i.  650; 

ii.  628  6,  529,  549,  551 
,  People  V.  (3  Hill.  N.  Y.  899 ;  8 

Paige,  47 )  i.  624,  626, 637, 660, 

786, 798;  ii.  435.  5286.  5286,  529, 

532,  543.  546,  540 

Mercer  v.  Mercer  (1  MacAr.  655)    ii.  258 

r.  Patterson  (41  Ind.  440)         ii.  728 

Meredith  v.  Chancey  (59  Ind.  466)  ii.  814 
Merriam,  Commonwealth  v.  (14  Pick. 

518)  ii.  625 
r.  Hartford,  &c.  Railroad  (20 

Conn.  354)  i.  624  ;  ii.  728 

Merrick  v,  Merrick  (5  Misso.  Ap. 

128)  ii.  497 

Merrifield  v.  Robbins  (8  Gray.  160)  i.  424 
Merrill  v.  Dawson  (Hemp.  563)         i.  423 

V.  Flint  (28  La.  An   194)  i.  774 

O.Merrill  (11  Abb.Pr.N.8.74)  ii.256a 

V.  Merrill  (126  Mass.  228)      i.  382  a, 

888a;  ii.  686 

V.  Shattuck  (55  Maine,  870)     ii.  709 

p.  Slierburne  (1  N.  H.  199)       i.  670, 

672.  675,  677,  682 
Merritt  v.  Gamaer  (2  Cow.  552)       i.  136 

r.  Merritt  (20  111.  65)  i.  427 

Merry  v.  xMerry  (12  Mass.  812)  ii.  178, 255 
Messenger  v.  Messenger  (56  Misso. 

829)  i.  785 ;  U.  533 

Methodist  Church  v.  Jaqnes  (IJohns. 

(h.  450)  ii.869 

Metlivin  v.  Methvio  (15  Ga.  97)      ii.  875, 

406 
Meyar  v,  Meyar  (8  Met.  Ey.  298)    ii.  260, 

314,  421 
Meyer  v.  Haworth  (8  A.  &  £.  467)    i.  591 

V.  Meyer  (49  How.  Pr.  811)  i.  167,  837 

Michelson  v.  Michelson  (8  Hag.  Ec. 

147  :  5  Eng.  Ec.  56)  ii.  17,  28 

Middleborough    v.    Rochester    (12 

Mass.  868)  i.  95,  105,  124,  127,  136 

693 


MIL 


IKDEX  TO  THB  OAdBS  GITBD. 


KOi 


Bionov 
Middlebury  College   v,   CheDey  (1 

Vt.  336)  i.  418,423  a 

Middleton  v.  Croft  (2  Stra.  1066)        i.  61 

».  CrofU  (2  Atk.  660)  i.  61 

V.  JanveriD  (2  Hag.  Con.  487)  i.  861, 

688 

V.  Middleton  (2  Hag.  £c.  Supp. 

184 ;  4  Eng.  Ec.  299)  ii.  268,  816 

,  Rex  V.  (1  Chit.  664)  i.  786 

Middleworth  v.  McDowell  (49  Ind. 

886)  u.  170 

Midgeley  v.  Wood  (4  Swab.  &  T. 

267)  i.  292 

Midland  Great  Western  Railway  o. 

Johnson  (6  H.  L  Cas.  798)  i.  206 

Miles  t^.  Boyden  (8  Pick.  218)  ii.  627 

V,  Chilton  (1  Rob.  £c.  684)  i.  6,  149, 

299.  800 :  ii  294.  886,  402,  404,  680 

o.  Miles  (2  Jones  Eq.  21)  ii.  266 

V,  Miles  (26  Smith,  Pa.  367)     i.  718. 

786,  826 ;  ii.  879 
Milford  V.  Milford  (Law  Rep.  1  P.  & 
M.  296)  i.  722 

V.  Milford  (Law  Rep.  1  P.  &  M. 

716)  ii.  680a,  632,  638 

V.  Worcester  (7  Mass.  48)  i.  279, 286. 

289,  460,  468,  473 
Millar  v.  Heinrick  (4  Camp.  166)  i.  428 
Millard  v.  Harvey  (84  Bear.  287)  i.  658 
Miller's  Appeals  (6  Casey,  Fkt.  478)  i.  214 

Estate  (3  Rawle.  312)  ii.  118  a 

Miller  v.  Clark  (28  Ind.  870)    ii.  427,  486. 

479 
-^—  V.  Commonwealth  (6  Watts  & 
S.  488)  i.  99,  676 

V,  Marckle  (21  HI.  162)  i.  214 

V.  Miller  (3  Binn.  80)  ii.  260 

V,  Miller   5  C.  E.  Green,  216)  ii.  604. 

644 

i;.  Miller  (83  Cal.  363)       ii.  226,  609 

p.  Miller  (43  Iowa,  826)  ii.  662 

V,  Miller  (6  Johns.  Ch.  91)      ii.  449. 

467.  472 

V.  Miller  (Law  Rep.  2  P.  &  M. 

18)  i.  771 

V.  Miller  (64  Maine,  484)  ii  466,  680 

V.  Miller  (76  N.  C.  70)      ii.  897,  446. 

447 

r.  Miller  (78  N.  C.  102)     L  707,  718, 

826 
Miller  v.  Miller  (1  Sandf.  Ch.  108)  ii.  717 

V.  Miller  (Saxton,  386)      i.  688,  649. 

786,  796, 806 ;  il  260,  282. 284  6,  354, 

869,  401,  472,  496 

V.  Miller  (2  Swab.  &  T.  427)    ii.  258 

v.  Moore  (1  E.  D.  Smith,  739) 

LlOl 

r.  Snyder  (6  Ind.  1)  ii.  746 

u.  White  (80  111.  580)  i.  442 

Milliner  v.  Milliner  ( Wright,  138)    ii.  677 

Millis,  Reg.  v.  (10  CI.  A  F.  684)  i.  54,  56, 

112,  207,  218,  249,  268,  264,  259,  261, 

288, 270,  272,  278,  276,  277,  281, 

892,496 

694 


Millison  v,  NichoboB  (Conference, 

499)  i.  188 

Mills  9.  Duryee  (7  Cranch,  481)  Ii.  170  a, 

1996, 199  «,  701 

V,  Mills  (8  C.  E.  Green,  444)    ii.  604 

o.  Mills  (2  Swab.  &  T.  310)    ii.  284  e 

V.  Richards  (84  Missis.  77)        i.  647 

V.  United  Statee  (1  Pin.  73)       i.  494 

V,  Wyman  (3  Pick.  207)  iL  528 

Millward  v.  Littlewood  (5  Exch.  776)  i.  2 
Milne  v.  Biilne  (Law  Rep.  2  P.  &  M. 

202)  U.394 
V.  Milne  (Law  Rep.  2  P.  &  M. 

296)  iL  609  a 

t*.  Milne  (4  Swab.  &  T.  188)    ii.  311 

Milner  v.  Milner  (2  Edw.  Ch.  114)  iL  819 
—  17.  Milner  (4  Swab.  &  T.  240)  L  72B 
Miltimore  v.  Miltimore  (4  Wright, 

Pa.  151)  L300;  iL  706,  753e 

Mima  Queen  v.  Hepburn  (7  Cranch, 

290)  i.  540 

Mims  V.  Mims  (83  Ala.  98)    i.  712 ;  iL  80, 

307 
Minard  v.  Mead  (7  Wend.  68)  i.  558 

Miner  v,  Boneham  (15  Johns.  226)  i.  476. 

540 

V.  Medbury  (6  Wis.  295)  L  209 

V,  Miner  (11  III.  48)         ii.  580.  582, 

5346,511 
Miner's  Bank  v.  United  States  (1 

Greene,  Iowa,  558)  i.  681 

Minor  v.  Jones  (2  Redf.  289)  S.  156 

V.  Neal  ( 1  Barr,  408)  i.  844 

Minshnll,  Rex  n.  (1  Ner.  &  M.  277)  L  178 
MinTielle,  Succession  of  (15  La.  An. 

842)  L  3086 

Mitchel,  United  States  r.  (3  Wash. 
,  C.  C.  95)  i.  478 

Mitchell  V.  Cowgill  (4  Binn.  20)        I.  344 

V,  Davis  (68  Ala.  615)  L  81o 

V.  Mitchell  (20  Kan.  665)       iL  488  a 

V,  Mitchell  (61  N.  T.  398) 


V.  Mitchell  (1  Spinks,  102) 


iL6u4. 

605,607 

U.404. 

496 

V,  Mitchell  (11  Vt  184)    L  438,  489; 

iL209 

J  People  V,   (2    Thomp.  &  C. 

172)  ii.  868  r 

V,  Treanor  (1 1  Ga.  324)  L  620 ;  ii.  401 

».  U.  S.  (10  Cl  CL  120)         iL  120  a 

Mix  &.  Mix  (1  Johns.  Ch.  106)  iL  354, 89H, 

406  461  489 

V.  Mix  (1  Johns.  Ch.  204)  ii.  882*  344 

Miien  v.  Pick  (8  M  &  W.  481)  i.  580 

Mobile,  ftc.  Railroad  v.  Whitney  (89 

Ala.  468)  L  409 

MoUey  v.  Mobley  (9  Ga.  247)        ii.  758  • 
Moe  V.  Moe  (2  Thomp.  &  C.  647)    ii.  167 

V.  Moe  (39  Wis.  808)      ii.  256^  898. 

896 
Moffat's  Case  (Macq.  PteL  Prmct 

658)  ii.  91 

Mofiht,  Com'th  v.  (2  Dane  Abr.  290)  L  490 


HOG 


INDEX  TO  THB  CASES  OITED. 


HOB 


Moffatt  V.  Moffatt  (5  Cal.  280)         u.  128 
Moffie  V.  Varden  (6  Cranch  C.  C. 

668)  L  452 

Mngrg  V.  Mogg  (2  Add.  Ec.  202 ;  2 

Eng.Ec  811)  i.  789;  ii.  640 

Molony  v.  Molony  (2  Add.  Ec.  249 ; 

2  Eng.  Ec.  291)  i.  789,  790,  804  ;  ii.  220 
MoDej  V.  Money  (1  Spinks,  117)  ii.  418 
Monk  V.  Monk  (7  Rob.  N.  Y.  153)  ii.  407 
Monroe  v.  Budlong  (51  Barb.  493)    i.  553 

V.  Douglass  (1  Seld.  447)  i.  411,  418 

V,  TwlBtleton  (Peake  Ev.  App. 

ed.  of  1822,  p.  89 ;  Peake  Ad.  Cas. 

219)  u.  723 

Monroy  v.  Monroy    (1  Edw.    Ch. 

382)  ii.  299,  320,  461 

Monson  v.  WUliams  (6  Gray,  416)    i.  566, 

623 
Montague  v.  Baron  (5  D.  &  R.  582)  i.  554 

—  V.  Benedict  (8  B.  &  C.  681)      i.  55:^, 

554,  556 

17.  Espinasse  (1  Car.  &  P.  856)  i!  554 

V.  Montague  (2  Add.  Ec.  872)  ii.  809 

V.  Montague  (2  Add.  Ec.  8>75 ; 

2  Eng.  Ec  850)  i.  523,  533 ;  ii.  262 

Montefiore  v.  Montefiore  (2  Add.  Be. 

854 ;  2  Eng.  Ec.  340)  ii.  220 

Monteith  v.  Robb  (6  Scotch  Sess. 

Cas.  2d  ser.  934)  I  265 

Montgomery  V.  Bevans  (1  Saw.  653)  i.  452 
^—  v.  Montgomery   (3  Barb.  Ch. 

132)     i.  190;  ii.  107,  241,  306,  807,  559, 

573 
Mooers  v.  Banker  (9  Fost.  N.  H. 

420)  i  540 

Moon  V.  Baum  (58  Ind.  194)  ii.  285,  287  a. 

874  488 
Moore  v.  Christian  (66  Missis.  408)  ii.  528  6 

V.  Com'th  (9  Leigh,  639)  L  473 

V.  Guest  (8  Texas,  117)  ii.  828 

V.  Gwynn  (6  Ire.  187)  i.  418 

V.  Moore  (1  Atk.  272)  ii.  741 

0.  Moore  (18  La.  An.  618)        ii.  856 

V.  Moore  (2  Mass.  117)      ii.  178,  255 

V.  Moore  (51  Misso.  118)  ii.  288,  284 

V.  Mooro  (3  Moore  P.  C.  84)  i.  804; 

ii.  610 

V.  Moore  (56  N.  H.  512)         ii.  256  a 

V,  Moore  (8  Swab.  &  T.  606)  ii.  430, 

448 

V,  Moore  (22  Texas,  237)  U.  257,  258. 

766 

,  Reg.  V.  (16  Jur.  750)  i.  181 

.  Suite  ».  (11  Ire.  160)  i.  462 

,  State  V.  (8  West.  Law  Jour. 

184)  i.  116,  299 

— ^  V.  SteTenson  (27  Cooo.  14)       i.  596 

V.  Tiiompson  (6  Misso.  858)      i.  178 

V,  Whitaker    (2  Barring.   Del. 

50)  i.  658 

V.  Wingate  (58  Misso.  898)      ii.  284 

Moores  v.  Carter  (Hemp.  64)     i.  582,  608 

1;.  Moores  (ICE.  Green,  275)  i.  760. 

795,  799 


Moorhouse  v.  Lord  (K)  H.  L.  Cas. 

272)  ii.  118  a,  124 

Moors  o.  Moors  (121  Mass.  282)        u.  82, 

748  a 
Moorsom  v.  Moorsom  (3  Hag.  Ec.  87 ; 
5  Eng.  Ec.  28)   u.  5,  6,  7, 14,  15,  17, 19, 

21,  26,  85,  S8,  884,  346 
Morales  v.  Marigny  (14  La.  An.  855)  i.  402, 

406 
Mordaunt  v.  Moncr«iffe  (Law  Rep. 
2  H.  L.  Sc.  374)     L  662;  u.  232,  8056, 

808 
^—  V.  Mordaunt  (Law  Rep.  2  P.  & 
M.  108)  ii.  805  a,  308  a 

—  V.  Mordaunt  (Law  Rep.  2  P.  & 

M.  109)  u.  806,  807,  755 

Morgan  t;.  Groff  (5  Denio,  864)  ii.  76 

V,  Hopkins  (2  PhiUim.  682)    U.  217, 

281 

V.  Hughes  (20  Texas.  141)      i.  553, 

660.619 

V.  McGhee  (5  Humph.  18)  i.  223, 355 

».  Morgan  (2  Curt.  Ec  679;  7 

Eng.  Ec.  258)  ii.  8,  88,  297 
u.  Morgan  (Law  Rep.  1  P.  &  M. 

644)  i.  807a;ii.  82 

V.  Nunes  (54  Missis.  808)  ii.  124 

r.  Pettit  (3  Scam.  629)  ii.  702 

V.  Pumell  (4  Hawks,  95)  i.  540 

0.  State  (11  Ala.  289)         i.  814,  316 

Morphett  v,  Morphett  (Law  Rep.  1 

P.  &  M.  702)  u.  258 

Morrell  v,  Morrell  (1  Barb.  318)  ii.  99, 256, 

884,  847, 604,  605,  606 

0.  Morrell  (2  Barb.  480)    ii.  421,  459 

V.  Morrell  (3  Barb.  236)     ii.  99,  253, 

845 

V,  MorreU  (17  Hun, 824)  ii.  266,256a 

Morres  v.  Miller  (1  W.  Bl.  632)  i.  442,  490, 

491 
Morrill  V.  State  (6  Texas  Ap.  447)  ii.  643 
Morris,  Commonwealth  v.  (1  Cush. 

391)  i.  206,  471,  478,  476,  478 

v.  Davies  (8  Car.  &  P.  215)        i.  448 

V,  Davis  (6  CI.  &  F.  163)    i.  447,  448 

V.  Low  (4  Stew,  &  P.  123)        ii.  528 

V,  Martin  (1  Stra.  647)  i.  573 

V.  MiUer  (4  Bur.  2057)  i.  441, 442, 445. 

490  491 

9.  Morris  (20  AU.  168)     i.  787,  825; 

ii.  268. 326 

V.  Morris  (14  Cal.  76)  i.  717.  718,  719 

V.  Morris  (75  N.  C.  168)  i.  707  ;  u.  608 

e.  Morris  (cited  Wadd.  Dig. 

198)  i.  388 

17.  Morris  (Wright,  630)      i.  191,  214 

i;.  Palmer  (89  N.  H.  128)  U.  389,  398 

V.  Swaney  (7  Heisk.  591)  i.  447,  547 

V.  Webber  (2  Leon.  169)         i.  113 ; 

ii.  748,  754 

V,  Webbor  (Sir  F.  Moore,  225)  ii.  764 

Morrison  v.  Dobson  (8  Scotch  Sess. 

Cas.  3d  ser.  347)  i.  258,  258  6,  266 
V.  Holt  (42  N.  H.  478)  a  889 

695 


MUL 


INDEX  TO  THE  GASES  CITBD, 


HXA 


Sionoif 
Morrison  v,  Morrison  (20  CaL  431)  i.  777 ; 

11  ft"*^ 

V.  Morrison  (49  N.  H.  69)  ii.  463, 601, 

722 
Morse  v.  Morse  (2  Hag.  Ec.  608 ;  4 

Eng.  Ec  220)  ii.  629 

t;.  Morse  (26  Ind.  156)   ii.  256,  256  b, 

465 

V.  Morse  (66  Ind.  156)  ii.  284 

V.  Welton  (6  Conn.  647)  ii.  628. 

Mortimer  u.  Mortimer  (2  Hag.  Con. 

310 ;  4  Eng.  Ec.  648)  i.  634, 806 ;  ii.  103, 

284,  241.  242,  246,  342 
Mortimore  v.  Wright  (6  M.  &  W. 

482 ;  9  Law  Junr.  N.  8.  Ezch.  168)  ii.  628 
Morton  v.  Morton  (4  Gush.  518)      ii.  202, 

876,  4»9 

V.  Morton  (S3  Misso.  614)         ii.  398 

,  Eiex  V,  (RuHs.  &  Ry.  19,  n.)      t.  451 

V.  Withens  (Skin.  348)  i.  564 

Moselej,  Rex  u.  (6  East,  224,  n.)  ii.  629 
Moses  V.  State  ( 11  Humpli.  282)  i.  814 
Moss  V.  Davidson  (1  Sm.  &  M.  112)  i.  209 

V.  McCall  (12  Ala.  630)  i.  640 

V.  Moss  (2  Ire.  66)      i.  191,  707.  779, 

826  ;  ii.  90,  227,  886 
Mosseaux  v.  Brigham  (19  Vt.  457)  ii.  750 
Mosser  u.  Mosser  (29  Ala.  313)  i.  703 ; 
ii.  ^82,  346,  867,  618,  620,  646 
Moster  v.  Moster  (53  ^lisso.  326)  ii.  760 
Mostyn  v.  Fabrigas  (1  Cowp.  161, 

174)  i.  409,  411,  418,  629;  ii.  182 

Motley  V,  Motley  (81  Maine,  490)    i.  827, 

834, 836 
Mott  V.  Comstock  (8  Wend.  644)     i.  660, 

619,  620 

V.  Dawson  (46  Iowa,  583)         ii.  278 

Motteram    v.  Motteram    (3   Bulst. 

264)  ii.  782 

Moul  V.  Moul  (30  Wis.  203)  ii.  609,  562a 
Moulin  V.  Trenton  Mutual,  &c.  Ins. 

Co.  (4  Zab.  222)  u.  159 

Moulton  V.  Moulton  (2  Barb.  Cli. 

309)  i.764;  11.107 

V.  Moulton  (13  Maine,  110)      ii.  642 

Mount  17.  Mount  (2  McCarter,  162)  ii.  682 
Mount  Holly  v.  Andover  (11  Vt. 

226)  i.  105,206,219,246 

Mowbry  r.  Mowbry  (64  III.  383)  ii.  627 
Moyers  v,  Moyers  (11  Heisk.  495) 

ii.  257  a 
Moyler  v,  Moyler  (11  Ala.  620)  i.  71,  718, 
719,722.728,748;  ii.  260,  282 
Muckenburg  v.  Muckenburg  (29  Ind. 

189)  ii.  237  a 

Mudway  ».  Croft  (8  Curt.  Ec.  671)  i.  126 
Muir  V.  Muir  (6  Scotch  Sess.  Gas. 

4th  ser.  1368)  i.  775,  808,  810 

Muirhead  v.  Muirhead  (28  Missis. 


97) 

Mulford  V,  Young  (6  Ohio.  294) 
Mullen  V.  Morris  (2  Barr,  85) 
MuUer  i;.  Hilton  (13  La.  An.  1) 

696 


1.642 

i.568 

i.  424 

ii.  172, 

682,  774 


Mulock  V,  Molock  (1  Edw.  Ch.  14)  ii.  26^ 

827,  496,  614.  624 
Mumby  v.  Momby  (Law  Rep.  1  P. 

&  M.  701)  U.  494 

Munro  v,  De  Ghemant  (4  Gamp. 

215)  L  637 

V.  Saunders  (6  Bligh,  ir.  s.  468)  i.  355 

Munroe  v.  Douglaa  (6  Madd.  379)  ii.  118a 
Mnnson,    Commonwealth    v.    (127 

Mass.  459)  i.  279,  285 

Munt  V.  Munt  (2  Swab.  &  T.  661)    ii.  498 
Murgatroyd  v.  Watkinson  (T.  Jonea, 

191)  i.8l6 

Murphy  v.  Murphy«(8  Philad.  367)  ii.  261 

V.  State  (60  Ga.  160)  i.  450,  492,  496. 

497 

,  State  V.  (6  Ala.  766)  i  214,  279,  283 

Murray  v.  Barlee  (3  Myl.  &  K.  209) 

li.  438 

,  Com'th  V.  (4  Binn.  487)  u.  628 

^■^  V.  McLauchlan  (1  Scotch  Sesa. 

Caa.  2(1  ser.  294)  i.  810 

V.  Murray  (6  Oregon,  17)  L  462 

Murtagh,  Commonwealth  v.  (1  Ashm. 

272)  i.  492.  497.  600 

Musselman  v,  Musaelman  (44  Ind. 

106)  ii.  233  a,  463.  464 

Myatt  r.  Myatt  (44  111.  478)       i.  436,  464 
My  cock  V.  My  cock  (Law  Rep.  2  P. 

&  M.  98)  u.  227.  328 

Myers  v.  Myers  (41  Barb.  114)      iL  6,  833 

V.  Myers  (2  McCord  Ch.  214)  ii.  628 

Mynn  v,  liobinson  (2  Hag.  Ec.  169; 

4  Eng.  Ec.  72)  ii.  222 

Mytton  t^.  Holyoake  (cited  Macpher- 

son  on  Infanta,  149)  ii.  629 
V,  Mytton  (3  Hag.  Ec.  667 ;  6 

Eng.  Ec.  246)  u.  460,  457,  465 


N.  V.  N.  (3  Swab.  &  T.  284)       ii.  52,  278, 

282a 

N r  V.  M e  (2  Rob.  Ec.  625) 

i.  336;  u.  688a 
Xace  V.  Boyer  (6  Casey,  Pa.  99)  i.  194 
Naden,  Ex  parte  (Law  Rep.  9  Ch. 

Ap.  670)  i.  63C 

Nagel  V.  Nagel  (12  Misso.  53)  U.  87,  95 
Nalle  t;.  Fenwick  (4  Rand.  585)  i.  616 
Nary  v.  Braley  (41  Vt.  180)  ii.  897 

Nash  V.  Nash  (1  Hag.  Con.  140;  4 

Eng.  Ec.  357)     i.  777,  806 ;  ii.  234,  628 

v.  Norment  (5  Misso.  Ap.  645) 

ii.  86Sc 

.  State  V.  (8  Ire.  86)  ii.  280 

Nathans  t;.  Nathans  (2  Philad.  898)  ii.  729 
Nations  v.  Johnson  (24  How.  U.  8. 

196)  U.  170a 

Naulet  V.  Dubois  (6  La.  An.  408)  i.  796 
Navarro,  Succession  of  (24  La.  An. 

298)  i.  308 

Neal  V.  Fanner  (9  Ga.  655)  i.  154 

7;.  Her  Husband  ( 1  La.  An.  816)  u.  128 

Keale  0.  Caldwell  3  Stew.  134)       it  744 


NIO 


INDEX  TO  THE  CASES  CITED. 


KOB 


Bionow 
Kecdham  v,  Bremner  (Law  Rep.  1 

C.P.  688)  1.674.  626;  il.  767 

Keeld  v,  Neeld  (4  Hag.  £c.  263)       i.  717. 

719,  727,  784,  768 ;  ii.  88 
Keil  V,  Johnson  (11  Ala.  616)  ii.  869 

V.  Neil  (4  Hag.  £c.  278)   ii.  430.  460, 

461.  467  489 
Nelson  v.  Bridport  (8  Beav.  627)      1.409, 

418,  429 

V.  Erans  (1  Dev.  9)  ii.  689 

V,  Qarev  (114  Mass.  418)  i.  662 

Nepean  v.  KniKht  (2  M.  &  W.  894)  i.  462 
Kereide,  The  (9  Cranch,  888)  ii.  118  a 
^eobiU,  Reg.  v.  (2  Dowl.  &  L.  629)  L  414 
Nevitt  V.  Bank  of  Fort  Gibson  (6 

8m.  &  M.  613)  i.  667 

New  BrunAwick  State  Bank  o.  Moore 

(2  Southard.  470)  U.  76 

New  Orleans  v.  Foutz  (14  La.  An. 

863)  i.  670 

New  Orleans  Canal,  &c.  Co.  v.  New 

OrleHHs  (12  La.  An.  364)  i.  677 

New  York  i^.  Genet  (4  Hun,  487)  ii.  124 
Newbury  v.  Brunswick  (2  Vt.  161)  i.  279. 

288,890 
Newboryport  v.  Boothbay  (9  Mass. 

414)  i.  443 

Newcomb  v,  Dewey  (27  Iowa,  881)  ii.  746, 

763 

0.  Newcomb  (13  Bush,  644)    ii.  126, 

768,  763e 

V.  Newcomb  (12  Gray,  28)  ii.  499,  600 

Newell  V.  Newell  (9  Faige,  26)         1.  832 ; 

ii.  691,  694,  694a 
Newham  r.  Raithby  (1  Fhillim.  316)  i.  466 
Newhouse    v.    Commonwealth     (6 

Whart.  82)  ii.  488 

Nowland  v.  Holland  (46  Texas,  688)  i.  673 
Newman  v.  Jenkins  (10  Pick.  616}    i.  462 

V.  Newman  (69  lU.  167)    ii.  398,  406, 

409  a 
V.  Newman  (Law  Rep.  2  P.  & 

M.  67)  ii.  103,  106a 
Newport  o.  Cook  (2  Ashm.  a32)  ii.  6*28 
Newsome  v.  Bowyer  (3  P.  Wms.  87)  i.  688 
V.  Newsome  (Law  Rep.  2  P.  & 

M.  306;  1  £ng.  Rep.  241)  ii.  87,  46,  66, 

67.62 
Newton  v.  Cocke  (6  Eng.  169)        1.  423a 

,  lieg.  V.  (2  Moody  &  R.  608)     i.  497, 

600,  630.  632 

V.  Tibbatts  (2  Eng.  160)  i.  667 

Niboyet  v,  Niboyet  (4  P.  D.  1  j  3  P. 

D.  62)  i.  8 ;  ii  130,  131, 146,  147 

Nicely  v.  Nicely  (3  Head.  184)  ii.  866 
NichoUs  V.  Danvers  (2  Vern.  671)    ii.  863 

V,  NichoUs  (3  Duer,  642^  ii.  630 

V.  NichoUs  (2  Swab.  &  T.  637)  ii.  498 

Nichols  v.  Nichols  (10  C.  £.  Green, 

60)  ii.  199  e,  881a,  7686 

V,  Nichols  (12  Hun,  428)         u.  267  h 

V.  Nichols  (81  Vt.  828) 


».  Palmer  (6  Day,  47) 

tr.  Stewart  (16  Texas,  220) 


i.  712 
1.642 
L668 


Sicnov 
Nicholson  v.  Drury  Buildings  Estate 

Co.  (7  Ch.  D.  48;  23  Eng.  Rep. 

897)       ^  ii.  8686 
V.  Nicholson  (Law  Rep.  8  P.  & 

M.  68)  ii.  108 

V,  NidiolsoD  (8  Swab.  &  T.  214) 

ii.  268  393  394 
Nickols  V.  Giles  (2  Root,  46i)  ii.  6286, 646 
Nightingale  v.  Wiihingtou  (16  Mass. 

272)  ii.  628 

NUcirk  v.  Nikirk  (3  Met.  Ky.  432)  ii.  866 
Niles  V.  Sprague  (13  Iowa,  198)        i.  468, 

474 
Nix  V.  Nix  (10  Heisk.  646)  ii.  463 

Nixon  V.  Brown  (4  BInckf.  167)  i.494,  628 

v.  The  Office  (Milward,  390,  n. ) 

ii.  168 

0.  Palmer  (10  Barb.  176)        ii.  120  a 

Noble  V.  Noble  (Law  Rep.  1  P.  &  M. 

691)  ii.  82,  748 

v.  Schmoke  (61  Ind.  416)  i.  666 

Noblett  V.  Noblett  (Law  Rep.  1  P.  & 

M.  661)  ii.  406 

Noel  i;.  Ewing  (9  Ind.  87)  i.  3, 8, 9;  ii.  199 

V.  Noel  (9  C.  E.  Green,  187)    u.  6-^2, 

606 
Nogees  v,  Nogees  (7  Texas,  638)       i.  71, 

724,  726 ;  ii.  68,  72,  661 
Noice  V.  Brown  (10  Vroom,  188)  i.  2 

Nokes  v.  Milward  (2  Add.  £c.  886)  i.  466, 

478.  683 ;  ii.  220,  266,  294 

0.  Nokes  (3  Swab.  &  T.  629)  IL  462, 

494 
Norcross,  Commonwealth  o.  (9  Mass. 

492)  i.  442,  479,  494 

V.  Rodgers  (80  Vt.  688)      i.  682,  614 

Norfolk's  Case,  Duke  of  (18  Howell 

St  Tr.  1288)  i.  29 

Norfolk  V.  Gennaine  (12  Howell  St 

Tr.  927)  ii.  625 

Norman  t;.  Heist  (6  Watts  &  S.  171) 

i.  678,  688 

V.  Villars  (2  Ex.  D.  869)  ii.  743 

Norris  V.  Norris  (27  Ala.  619)  ii.  603 

w.  Norris  (1  Swab.  &  T.  174)  ii.  609a 

North  V,  North  (1  Bnrb.  Ch.  241)       i.  71, 
74,  608 ;  ii.  898,  402,  403,  421 

V.  North  (6  Mass.  320)  ii.  840 

V.  North  (39  Mich.  67)  ii.  498 

North  Fetherton,  Rex  v.  (6  B.  &  C. 

608)  i.  467 

North  Yarmouth  tr.  West  Gardiner 

(68  Maine,  207)  ii.  118  a 

Northcote  v.  Doughty  (4  C.  P.  D.  886)  i.  2 
Northey  ».  Cock  (2  Add.  Ec.  294)  i.  483 
Northfield  v.  Brookfield  (60  Vt.  62)  i.  296 

V,  Plymouth  (20  Vt.  682)  i.  279,  283, 

468.  469,  479,  604,  608,  613 

».  Vershire  (88  Vt  110)  i.  442 

Norton,  Ex  parte  (44  Ala.  177)         i.  682 

V.  Fazan  (1  B.  &  P.  226)  i.  678 

V,  Meader  (4  Saw.  603)  u.  312 

V.  Norton  (2  Aikens,  188)  i.  332 

,  Rex  t;.  (Bur.  Set.  Chs.  122)     ii.  125 

697 


6Ka 


IKDSX  to  THE  CASES  OITBD. 


PAO 


Biono5 
Norton  v.  Rhodes  (18  Barb.  100)  i.  606,0:28 

V.  Seton  (8  Phillim.  147  ;  1  Rng. 

Ec.  884)        i.  63.  113,  300,  8^  ;  ii.  680, 
681,  682,  686.  696,  698,  749 
Norwood's  Case  (I  East,  P.  C.  837)  i.  497 
Nott  V.  Nott  (Law  Uep.  1  P.  &  M. 

261)  i.  784  a,  806  a,  8066 

Noverre  v.  Noverre  (1  Bob.  Ec.  428) 

ii.  241  242  245 
Nurse  v.  Craig  (2  New  Rep.  148)  ii!  401 
Nutt,  Commonwealth  o.  (1  Browne, 

Pa.  143)  ii.  629 

Nutting  V,  Herbert  (87  N.  H.  846)    ii.  269 


Oakes  v.  Hill  ( 14  Pick.  442)  i.  470 

O'Brien  v.  People  (48  Barb.  274)  ii.  663 
O'Bryan  v.  O'Bryan  (13  Misso.  16)  ii.  283, 

268,644 
O'Callaghan  v,  O'Callaghan  (69  III. 

662)  ii.  498 

Odom  9.  Odom  (86  Ga.  286)  i.  717  ;  ii.  38, 

44.  57,  496,  601,  609 
Officer  V.  Young  (6  Yerg.  820)  i.  671 

O'Gara  v,  Eisenlohr  (88  N.  Y.  296)  i.  488. 

463,  607  a 
Ogden  V,  Blnckledge  (2  Cranch,  272)  i.  682 
—  V,  Robertson  (8  Green,  N.  «l. 

124)  i.  84 

V.  Saunders  (12  Wheat.  218)  i.  666  a, 

667 
O'Haley  i?.  O'Haley  (81  Texas,  602)  ii.  498 
O'Halloran  v.  O'HaUoran  (49  Ga. 

801)  ii.  609 

Ohio  V,  Connoway  (Tappan,  2d  ed. 

90)  i.  777 

V.  Hinchman  (8  Casey,  Pa.  479)  i.  422 

Oinson  i;.  Heritage  (46  Ind.  78)  i  673 
O'Keefe  v.  U.  S.  (5  Ct.  CI.  674)  i.  426 
OUnd's  Case  (6  Co.  116)  ii.  692 

Oldham  v.  Henderson  (6  Dana,  254)  ii.  712 

V.  Mclver  (49  Texas,  666)         i.  612 

V,  Oldham  (7  Ves.  410)  ii.  606 

Olds  V.  Glaze  (7  Iowa,  86)  ii.  760 

Olin  V.  Hungerford  (10  Ohio,  268)    i.  71  ; 

ii.  498,  601,  761 
Oliver  v.  Heathcote  (2  Add.  Ec.  36)  ii.  281 

V,  Oliver  (6  Ala.  76)  u.  880 

v.  OUver  (1  Hag.  Con.  861 ;  4 

Eng.  Ec  429)  i.  722,  729,  780,  784, 

764  804 

V.  Oliver  (20  Misso.  261)  U.  266,  743  a 

V.  Sale  (Quincy,  29J  1. 156,  279 

,  State  V.  (70  N.  C.  60)  i.  764 

Olmstead,  People  t;.  (27  Barb.  9)  ii.  5286, 

546,  548 
Omohundro's  Estate  (16  Smith,  Pa. 

118)  i.  512 

Omohundro,  Commonwealth  v.  (2 

Brews.  298)  i.  489 

O'Neal  t;.  Boone  (82  111.  689)  i.  258 

Oneale  v.  Commonwealth  (17  Grat 

682)  i.  392,  497,  620,  582 

O'NetU  V.  O'Neill  (8  Stew.  Ch.  119)  1.  719 

6U8 


Ontario,  People  v.  (15  Barb.  286)  L  647 
Opinion  of  the  Judges  (6  Met.  587)  ii.  119 
Opinion  of  the    Supreme  Judicial 

Court  (16  Maine,  479)  L  669,  678,  684 ; 

ii.  199 
Opinion  of  the   Supreme  Judidal 

Court  (16  Maine,  481)  ii.  230 

Oram  u.  Oram  (8  RedC  800)  i.  711,  824, 
Orcutt  V.  Cook  (87  Vt.  615)  i.  62* 

Orde  V.  Murray  (8  Scotch  Sess.  Cas. 

2d  ser.  585)  u.  14S 

Orgill,  Reg.  v,  (9  Car.  &  P.  80)  i.  212,  512 
Orme  v.  Orme  (2  Add.  Ec.  382)       i.  738. 

771,  777,  778,  778  tf 
Ormsby  i;.  Ormsby  (1  Philad.  678)  ii.  498 
Orr  i;.  Orr  (8  Bush,  166)  i  776,  777.  786 ; 

ii  880  609 
Orrok  v.  Orrok  (1  Mass.  341)  ii.'d46,'472, 

498 
Ortega,  U.  S.  v.  (4  Wash.  C  C.  531) 

L  426,  427 
Osbom  V.  Allen  (2  Dutcher,  388)     ii.  527 

0,  Nelson  (59  Barb.  876)  i.  6aSi 

Osborne  v.  Moss  (7  Johns.  161)         i.  173 

0,  Osborne  (3  Swab.  &  T.  327) 

ii.  316,  817 

,  V.  Reg.  (Car.  &  M.  622)  ii.  669 

c.  Wainwright  (52  Cal.  312)     ii.  609 

Osgood  V.  Osgood  (2  Paige,  621)     ii.  895, 

406  409  488 
Ott  17.  Soulard  (9  Misso.  581)  '  i!  417 
Ottaway  v.  Hamilton  (3  C.  P.  I). 

898)  i.  554:  ii  388,  412 
Otway  r.  Otway  (2  Phillim.  95)  i.  726,  730 
V.  Otway  (2  Phillim.  109 ;   1 

Eng.  Ec.  203)  ii.  376,  429,  446. 457, 

459,  462.  468,  465 
Ousey  V,  Ousey  (Law  Rep.  3  P.  & 

M.  228)  i.  884 ;  ii.  82 

».  Ousey  (1  P.  D.  66)  iL  743 

Overstreet  v.  State  (8  How.  Missis. 

328)  U.  613 

Owen  V.  Boyle  (15 Maine,  147)  i.  409,  412, 

413,  418,  426 
t;.  Hudson  River  Railroad  (2 

Bosw.  374)  ii.  75 

».  Owen  (54  Ga.  526)  ii.  317 

v.  Owen  (4  Hag.  Ec.  261)  ii.  244, 245 

1?.  White  (5  Port.  436)  ii.  628 

Owens  V.  Ranstead  (22  111.  161)  i.  84 

V.  Sims  (8  Coldw.  544)  ii.  760 

Owings  V.  Hull  (9  Pet.  607)  i.  428 

Oxenden  v.  Oxenden  (Gilb.  Ch.  1 ; 

2  Vem.  498)  ii.  363 

Oxenham  tr.  Gayre  (Bacon  Abr.  tit. 

Mar.  &  Div.)  i.  314,  317 

Ozard  v.  Damford  (1  Selw.  N.  P. 

11th  ed.  294)  L  570 

Ozmore  V.  Ozmore  (41  Ga.  46)  ii.  58 


P.  V.  L  (3  P.  D.  78,  note)  i.  832 

Pacific  Pneumatic  Gas  Co.  v.  Whee- 
lock  (44  N.  Y.  Superior,  566)        i.  494 


^A8 


Ci^feSX  TO  THE  OASBS  CITED. 


PEG 


oWOttOK 

Packard  v.  Hill  (2  Wend.  411)  i.  4'24 

Paddock  v.  Wells  (2  Barb.  Ch.  881)  i.  814 
Paff  V.  Paff  (Hopkins,  684)  ii.  428,  489 
Pagani  r.  Pagani  (Law  Rep.  1  P.  & 

M.  223)  ii.  846 

Page  V.  Dennison  (1  Grant,  Pa.  377) 

i.  187,  448,  647,  648 

V.  Estes  (19  Pick.  269)      ii.  622,  716. 

782,786 

V.  Tniftint  (2  Mass.  169)  i.  646  a 

Pain  t;.  Pain  (80  N.  C.  822)     u.  267,  428  a 
]*aine  v.  Sclienectadj  Ins.  Co.  (11 
R.  I.  411)  i.  422 

,  State  V.  (4  Humph.  623)       ii.  628  6, 

628  e,  629,  646 
I'alfrej  v,  Portland,  &c.  Railroad  (4 

Allen,  66)  i.  418 

Palliser's  Case  (stated,  Cowp.  181)  i  411 
Palmer  u.  Crook  (7  Gray,  418)         i.  626 ; 

ii.661 

r.  Palmer  (7  C.  E.  Green,  88)   i.  791, 

792;  ii.  284,284  a 

V.  Palmer  (1  Paige,  276)  i.  761 ; 

ii.  236,  377 

V.  Palmer  (1  Swab.  &  T.  661)  i.  708 ; 

ii.  181 

V,  Palmer  (2  Swab.  &  T.  61)      ii.  64 

V.  Palmer  (4  Swab.  &  T.  143)  ii.  230, 

748  a 
Pancoast  v.  Addison  (1  Har.  &  J. 

850)  i.  640 

Pariiam  i;.  Parham  (6  Hamph.  287)  i.  666 
Parish  v.  Parish  (9  Ohio  Sute,  684) 

ii.  763  a,  768  c 
Park  V.  Barron  (20  Ga.  702)     i.  126,  288, 

806 ;  ii.  704 

V.  Park  (18  Hun,  466)     ii.  483a,  478 

Parker's  Appeal  (8  Wright,  Pa.  809) 

i.  820 
Parker  v.  Dee  (8  Swanst.  629)       ii.  763  a 

V.  Elliott  (6  Munf.  687)  ii.  7 

17.  Lambert  (81  .Ala.  89)  i.  640 

V.  Parker  (61  lU.  869)  ii.  429 

i;.  Parker  (2  Lee.  382 ;  6  Eng. 

Ec.  166)  i.  180,  186 ;  ii.  668,  664 

Park  hurst  v.  McGraw   (24  Missis. 
184)  ii.672 

V.  Sumner  (28  Vt.  688)  ii.  766 

Parkinson  v.  Francis  (16  Sim.  160)    i.  467 

u.  Parkinson  (Law  Rep.  2  P.  & 

M.  26)  i.  784a.8066 

V.  Parkinson  (Law  Rep.  2  P.  & 

M.  27)  ii.267 

Parnell  v.  Pamell  (2  Hag.  Con.  169; 
2  PhilUm.  168;  1  Eng.  Ec.  220)  i.  ISO; 

ii.  44,  806,  307 

Parr  v.  Parr  (4  Swab.  &  T.  229)       ii.  498 

Parsons  v.  Parsons  (9  N.  H.  809)  i.  24, 71, 

582 :  ii.  361,  866.  876,  398,  441,  602 

Parsonsfield    r.   Kennebunkport  (4 

Greenl.  47)  ii.  118  a 

Parton  ».  Herrey  (1  Gray,  119)        i.  144, 

146.  288,  286.  294 
Pascal  V,  Jones  (41  Ga.  220)  ii.  646 


Bionov 
Putoret  V.  Ptotoret  (6  Mass.  276)  ii.  884, 

841 
Patchett  V,  Holgate  (8  Eng.  L.  &£q. 

100 ;  16  Jur.  308)  i.  647 

PAte  V.  Pate  (6  Misso.  Ap.  49)         ii.  127, 

8486,844 
Paterson  v.Paterson  (7  Bell  Ap.  Cas. 

387 ;  12  Eng.  L.  &  Eq.  19)      i.  722,  723 

V.  Paterson  (I  Hatet.  Ch.  889) 

ii.  898,  461 

V.  Russell  (7  Bell  Ap.  Cas.  S^7)  i.  717 

p.  Society  (4  Zab.  886)  i.  679 

Patrick  V.  Patrick  (3  Phillim.  496)    i.  228 
Patrickson  &.  Patrickson  (Law  Rep. 

1  P.  &  M.  86)  ii.  271  a 

Patterson  v.  Gaines  (0  How.  U.  S. 

660)  i.  106,  299,  366,  494,  496,  497  ; 

ii.  289,  639,  764 
r.  Patterson  (Law  Rep.  2  P.  & 

M.  192)  ii.  439,  748 

V.  Patterson  (69  N.  Y.  674)       i.  665 

V.  People  (46  Barb.  625)  i.  1:^ 

,  State  ft.  (2  Ire.  846)  i.  228,  855,  411, 

426,  620, 627 
Patton  V.  Massey  (2  Hill,  S.  C.  475)  ii.  744 

V,  Philadelphia  (1  La.  An.  98)  i.  218, 

263,  264,  279,  302 
Paul,  Ex  parte  (7  Hill,  N.  Y.  66)       i.  80» 

V.  Frazier  (3  Mats.  71)  ii.  76 

V,  Paul  (Law  Rep.  2  P.  A  M. 

98)  ii.  609  a 

Pawashick,  The  (2  Low.  142)  i.  428  a,  429 
Pawlet  V.  Clark  (9  Cranch,  292)         i.  68 

V.  Willson  (18  Johns.  192)       ii.  128, 

141  144  666 
Pawson  V.  Brown  (18  Ch.  D.  202)  i!  820 
Payne  v.  Payne  (4  Humph.  600)     i.  760 ; 

ii.  467, 474,  610 

V.  Smith  (20  Ga.  664)  i.  209 

V.  Treadwell  (16  Cal.  220)         i.  414 

Payson  o,  Payson  (84  N.  H.  618)     i.  773 ; 

ii.  178,  682 
Peabody  v.Peabody  (104  Mass.  196) 

i.  817  a 
Peacock  v.  Peacock  (1  Swab.  A  T. 

188)  ii.  47,  67 

Peak  V.  Ligon  (10  Yerg.  469)  i.  404 

Pearce's    Succession  (30   La.   An. 

1168)  i.  169 

Pearce  v.  State  (1  Sneed,  68)         ii.  120  a 
Pearman  v,  Pearman  (1  Swab.  &  T. 

601)  L764;  ii.  82 

Peame  v.  Lisle  (Amb.  76)  ii.  505 

Pearson  v.  Darrington  (82  Ala.  227) 

i.  680;  ii.  138,  261,  898,  418,  421 

V,  Howey  (6  Halst.  12)      i.  279.  288, 

284,  286, 289,  291,  448 

V.  Pearson  (61  Cal.  120)    i.  166,  355 

V.  Pearson  (2  Swab.  &  T.  646)  ii.  498 

Pease  v.  Naylor  (6  T.  R.  80)  ii.  760 

Peaslee  v  McLoon  (16  Gray,  488)   ii.  288 
Peat's  Case  (2  Lewin,  111)  i.  494 

Case  (2  Lewin,  288)  i.  248 

Peck  V.  Hibbard  (20  Vt.  098)    i.  409,  418 

699 


PEB 


INDEX  TO  THE  CASES  CITED; 


PTO 


BscnoH 
Peck  V,  Peck  (12  R.  I.  485)       i.  227,  258, 

268a.269,  262,  279,  284 

w.  Woodbridge  (3  Day,  80)     ii.  763  « 

Peckf  urd  v.  Peckford  ( 1  Paige,  274)    ii.  88, 

457, 472,  495 
Peckover  v.  Peckover  (1  Swab.  &  T. 

219)  ii.  314 

Peel  V,  Peel  (50  Iowa,  621)  ii.  498 

Peeples  v.  Peeples  jl9  III.  269)  ii.  813 
Pegram  v.  Isabell  (2  Hen.  &  Munf. 

193)  i.  542 

Pelpho  V,  Peipho  (88  III.  438)      *  i.  337 ; 

ii.  575,  582 
Pellew  V.  I*eUew  (1  Swab.  &  T.  653)  ii.  108 
Peltier  v,  Peltier    (Harring.  Mich. 

19)  ii.  302,  856 

Pemberton  v.  Pemberton  (2  Notes 

Ca8.  17)  ii.  429  448 

Pembrid^e,  Reg.  v.  (Car.  &  M.  156)  i!  464 
Pence  v.  Pence  (6  B.  Monr.  496)    ii.  260, 

879,  514 
Pennington  9.  Pennington  (lOPIiihid. 

22)  ii.  255,  648 

Pennoyer  i?.  Neff  (95  U.  S.  714)      ii.  156, 
159,  163  a,  199  c,  199  rf,  201,  763 
Pennsylvania  v.  Ravenel  (21  How. 

U.  8.  103)  ii.  120  a 
I'.  Wheeling,  Ac.   Bridge  (18 

How.  U.  S.  421)  i.  680,  683 

l^ennycook  v.  Grinton  (Ferg.  Consist. 

Law  Rep.  95)  i.  254.  259 

Penson,  Rex  v.  (5  Car.  &P.  412)  i.  297 
Peppinger  v.  Low  (1  Halst  384)  1.  502 
Peralta,  People  u.  (4  Cal.  176)  U.  122 

Peris  hal  v.  Squire  (1  Dick.  81)  ii.  385 
Perkins,  Ex  parte  (18  Cal.  60)  ii.  421, 498 

o.  Eaton  (3  N.  H.  152)  ii.  75 

t;.  Perkins  (6  Mass.  69)  ii.  51 

u.  Perkins  (12  Mich.  456)       u.  429, 

433^ 

V.  Perkins  (16  Mich.  162)         ii.  499 

V.  Perkins  (cited  2  Paige,  621) 

ii.  395 

V.  Potts  (8  La.  An.  14)  i.  774 

*;.  Scott  (23  Iowa,  237)  i.  134 

Perrin  v.  Perrin  (1  Add.  Ec.  1 ;  2 

Eng.  Ec.  11)  i.  179,  804;  ii.  635 

Perry  v.  Block  (1  Misso.  48i)  i.  463 

V,  Meddowcrof  t  (10  Beav.  122)  ii.  766, 

761,  762 

V.  Perry  (1  Barb.  Ch.  516)  I.  736.  761 

r.  Perry  (2  Barb.  Ch.  285)      ii.  286, 

410 

V,  Perry  (2  Barb.  Ch.  811)      i.  761 ; 

ii.  377 

V.  Perry  (2  Paige,  501)  i.  71,  73, 106, 

166,  178,  323,  717,  754.  761;  ii.  291 

,  Reg.  V,  h  Ellis  &  B.  640)  i.  292 

Perry  man,    Commonwealth    v.    (2 

Leigh,  717)  i.  814,  819 

Person  v.  Person  (6  Humph.  148)  ii.  210 
Persons  v.  Persons  (7  Humph.  188)  ii.  489 
Perth  I*eerage  Case  (2  H.  L.  Cas. 

865)  i.  478 

700 


Pertreis  v.  Tondear  (1   Hag.  Con. 

186)  i.  195 ;  u.  309 

Peter  v,  Wright  (6  Ind.  183)  i  209 

Peters  v.  Warren  Ins.  Co.  (3  Sum- 
ner, 889)  ii.  199r 
Petersine  v.  Thomas  (28  Ohio  State, 

596)  ii.  427.  429,  435 

Petrie  v.  People  (40  Ul.  834)     ii.  896,  398, 

498 
Pettingill  v,  McGregor  (12  N.   H. 

179)  L  438,  443 

PetUt.  In  re  (2  Paige,  174)  iL  159 

,  People  V,  (74  N.  Y.  820)  i.  569,  798 ; 

u.  863e 
Pettitt  V,  Pettitt  (4  Humph.  191)  i.  180 
Pettyjohn  i;.  Pettyjohn  (1  Houston, 

832)  i.  496 

Peugnet  v,  Phelps  (48  Barb.  666)    i.  304  ; 

ii.  291 
Phalen  ».  Virginia  (8  How.  U.  S. 

163)  i.  667 

Phelan's  Case  (6  City  H.  Rec.  91)   i.  442. 

446, 499 

PheUn  v.  Phelan  (12  Fla.  449)        ii.  394, 

406.  427,  446,  562.  665  a,  684  e 

Phelps  0.  Baker  (60  Barb.  107)        ii.  144 

0,  Goddard  (1  Tyler,  60)  i.  189 

r.  Phelps  (7  Paige,  150)    u.  260, 811. 

751 

,  State  ».  (2  Tyler,  374)  ii.  728 

r.  Townsend  (8  Pick.  892)        ii.  528 

Philbrick  V.  Philbrick  (27  Vt.  786)  ii.  296 

17.  Spangler  (15  La.  An.  46)      L  436, 

541 
Phillips  u.  Allen  (2  AUen,  463)  i.  186. 447. 

448.648 

».  Barnet  (1  Q.  B.  D.  436)        ii.  724 

V.  Gregg  (10  Watts,  168)  i.  855,  523. 

5:^ 

V.  Kelly  (29  Ala.  628)  ii.  681 

».  Meyers  (82  111.  67)     i.  637,  637  o, 

643a 

V.  Phillips  (4  Blackf .  181 )     ii.  88,  66 

».  PhiUips  ( 1  111.  Ap.  245)    u.  38.  49, 

51,  52 

17.  Phillips  (6  Ind.  190)  it  845 

V.  Phillips  (1  Rob.  Ec.  144;  10 

Jur.  829 ;  4  Notes  Cas.  523)  i.  63  ;  ii.  6. 
6,  7,  8,  9.  10,  14,  15.  16.  21.  22. 

26.  88,  253,  637 

17.  PhiUips  (4  Swab.  &  T.  129)  ii.  496 

t7.  Phillips  (22  Wis.  266)         i.  825  a 

0.  PhiUips  (27  Wis.  252)      ii.  53,  58. 

60,  61.  394.  898 

V.  State  (9  Humph.  246)  ii.  659 

PhiUipson  i7.  Hayter  (Law  Rep.  6  C. 

P.  88)  L  556 

Physick's  Estate  (2  Brews.  179)      i.  436, 

605  a 
Piatt  17.  Piatt  (9  Ohio,  37)  ii.  441,  498.  751 
Pickard  t7.  Bailey  (6  Post.  N.  H.  152)  i.  418 
Picken  v.  Picken  (84  Law  J.  n.  8. 

Mat.  22)  ii.  9 

Pickering  17.  Pisk  (6  Vt  102)  i.  583 


TOL 


INDEX  TO  THE  CASES  CITED. 


POW 


BwnoH 
Picket  V.  Johns  (1  Der.  Eq.  128)     i.  OSS, 

686,  651 
Pfeton,  Rex  v.  (80  Howell  St.  Tr. 

226)  i.  428  a,  428,  629 

Pidge  V.  Pidge  (8  Met.  267)      i.  722.  783, 

798,  795 
Pidgin  P.  Cram  (8  N.  H.  860)  i.  579 ;  ii.  628 
Pierce  o.  Bumham  (4  Met  808)       ii.  787 

V.  Butters  (21  Kan.  124)  ii.  814 

V.  Pierce  (83  Iowa.  288)  i.  799 

V.  Pierce  (8  Pick.  299)  ii.  6,  9 

,  State  tj.  (14  Ind.  802)  i.  846 

Pierre  v.  Fontenette   (25  La.  An. 

617)  1.169,  163,  168  a 

Piers  r.  Piers  (2  H.  L.  Cas.  881)  i.  13, 251. 

294,  461.  467,  458,  471,  509 

Pillar  V.  Pillar  (22  Wis.  668)     i.  718,  736, 

745  a 
Pillow,  People  v.  (1  Sandf.  672)    ii.  6286, 

649 
Pillsbury  v.  Dugan  (9  Ohio,  117)  ii.  164 
Pinckard  v.  Pinckard  (22  Ga.  81)    ii.  884, 

446  466 

V.  Pinckard  (28  Ga.  286)  ii.  42l/497, 

498 
Pinckston   v.  Brown  (3  Jones  Eq. 

494)  i.  214 

Pingree  v,  Goodrich  (41  Vt.  47)  ii.  298 
Pinkard  v.  Pinkard  ( 14  Texas,  866)  i.  726, 

784 ;  ii.  :tf69 
Pinknej  v.  Pinkney  (4  Greene,  Iowa, 

324)  ii.  814,  665  a,  685 

Pinkston  t;.  McLemore  (31  Ala.  308)  i.  640 
Pinniger,  Succession  of  (26  La.  An. 

63)  ii.  706 

Piper  V.  May  (61  Ind.  288)  ii.  705 

Pirate  t;.  Dalby  (1  Dall.  167)  1.  164 

Pitt  V.  Pitt  (4  Macq.  Ap.  Cas.  627)   i.  788 

V.  Smith  (3  Camp.  88)  i.  131 

Pittman  c.  Pittman  (3  Oregon,  472)  ii.  260 
Pitts  V.  Pitts  (62  N.  Y.  693)  ii.  86,  38 

Plant  tr.  Taylor  (7  H.  &  N.  211)  i.  97 

Plaster  r.  Plaster  (47  IlL  290)  ii.  466,  474, 

662,  662  a 

t;.  Plaster  (67  111.  93)      ii.  466,  662  a 

Piatt's  Appeal  (80  Smith,  Pa.  501)  ii.  144, 

170  c 
Piatt  V.  Attorney-General  (8  Ap.  Cas. 

836)  ii.  120  a 

V,  Piatt  (6  Daly,  296)  ii.  626 

V.  Powles  (2  M.  &  S.  66)  i.  162 

Pliromer  v.  Sells  (3  Nev.  &  M.  422)  i.  661 
Plowes  V.  Bossey  (2  Drew.  &  S.  145)  i.  447 
Pluiner  v.  Plumer  (4  Swab.  &  T. 

257)  ii.  82,268 

Plummer  v.  Brandon  (6  Ire.  £q.  190) 

ii.  118, 123 

V.  Plummer  (87  Missis.  186)    ii.  314, 

763  s 

V,  Webb  (Ware,  69)  ii.  628 

Pollack  v.  Pollack  (2  Swab.  &  T. 

648)  ii.  32 

Pollard  tr.  Pollard  (3  Swab.  &  T. 

613)  ii.  267  a 


BauTitts 
Polfaird  tr.  Wybouro  (1  Hag.  Ea  725 ; 
•3  £ng.  £c.  808)  i.  887 ;  ii.  80,  582,  585, 

605.696,608,6004 

PoUock  V.  Pollock  (71  N.  Y.  187)    i.  777  ; 

ii.  89,  233,  266  a,  2566,  278,  618, 620, 

628,  642 

V.  Pollock  (4  Swab.  &  T.  266)  ii.  230 

Polydore  v.  Prince  ( Ware,  402)         i.  4f)6 
Pomeroy  i;.  Ainsworth  (22  Barb.  118)  i.  409 

».  Pomeroy  (1  Jolms.  Ch.  606)  ii.  827 

r.  Wells  (8  Paige,  406)  i.  566 ;  ii.  141. 

144,  36<i 
Pomfret  17.  Pomfret  (cited  2  Phillim.  ' 

40)  ii  463 

Ponder  v.  Graham  (4  Pla.  23)  i.  800,  537, 

666,686 

Ponsford  ir.  Johnson  (2  Blatch.  51)  i.  806, 

806  a,  874;  ii.  701.  702,  703 

Pool  V.  Everton  (5  Jones,  N.  C.  241)  i.  620 

1;.  Pool  (2  Phillim.  119)  ii.  mi 

V.  Pratt  (1  D.  Chip.  262)  i.  143, 144. 

293 

.  State  tr.  (2  Ind.  227)  i.  346 

Poor  tr.  Poor  (8  N.  H.  807)  i.  729, 764,  764, 

767,  807 
Popkin  tr.  Popkin  (1  Hag.  Ec.  766, 
n. ;  8  £ng.  £c.  826)      i.  735 ;  ii.  88,  47, 

62.  70,  840,  632 
Porritt  V.  Porritt  (16  Mich.  140)       i.  813, 

813  a 

tr.  Porritt  (18  Mksh.  420)  i.  803 

Port  tr.  Port  (70  III.  484;  7  Chic.  Leg. 

News,  158)  i.  258  a,  279,  283,  486 

Porter  v.  Bobb  (26  Misso.  36)  i.  620 

r.  Briggs  (88  Iowa,  166)  ii.  391 

,  People  u.  (1  Duer,  709)  ii.  528  c,  529, 

649  661 

tr.  Porter  (27  Grat.  699)  ii!  710 

tr.  Porter  41  Missis.  116)  ii.  894,  406 

V.  Porter  (3  Swab.  &  T.  596)  ii.  605. 

607 
Porterfleld  v,  Augosta  (67  Maine, 

566)  11.118,125 

Portland  tr.  Prodgers  (2  Vem.  104)  1.  688 
Portsmouth  tr.  Portsmouth  (3  Add. 

Ec.  68 ;  2  Eng.  Ec.  428)        ii.  402,  409 
^—  V.  Portsmouth  (1  Hag.  Ec.  866; 
8  Eng.  Ec.  164)       i.  124,  134,  166.  196. 

211 ;  ii.  805,  8C7.  665 
Portynton  v,  Steinbergh  (10  CI.  & 

F.  841)  i.  264 

Postens  tr.  Postens  (3  Watts  &  S. 

127)  ii.  753« 

Poteet,  State  tr.  (8  Ire.  23)  ii.  613 

Potier  tr.  Barclay  (16  Ala.  439)  i.  228, 629 ; 

ii.  780 
Potts  tr.  Potts  (1  Swab.  &  T.  181)  ii.  284  e 
Poultney  tr.  Fairhaven  (Brayt.  186)  i.  446. 

494 
Povey,  Reg.  tr.  (14  Eng.  L.  &  Eq. 
649;  6  Cox  C.  C.  88 ;  Dears.  C.  C. 
32)  i.  530 

Powell  V.  Cobb  (8  Jones  Eq.  466)    i.  198» 

194 

701 


PRO 


IKDEX  TO  THE  t^ASES  CITiat 


JtAT 


SBcnoir 
Powell  r.  Powell  (58  Lid.  518)  iL  279, 844, 

445,  5^2 

V.  Powell  (18  Kan.  371)    1.  180, 136, 

332.  784  a 

I?.  Powell  (Law  Rep.  8  P.  &  M. 

186)  ii.  394,  455 

V.  Powell  (27  MiMis.  783)  ii.  563,  702 

V.  Powell  (29  Vt.  148)  i.  789 

V.  Weeks  (Noy,  108)  ii.  730 

Powelson  v.  Powelson  (22  Cal.  858)  i.  717, 

7386 
Power  V.  Power  (4  Swab.  &  T.  173)  i.  734 
Powlter'e  Case  (11  Co.  29  o)  i.  819 

Pramagiori  v.  Praiuagiori  (7  Rob.  N. 

Y.  302)  ii.  605 

Prather  v.  Clarke  (1  Tread.  453)      ii.  738 

t\  Prather  (4  Des.  83)      ii.  802,  365, 

859,  301,  472,  501,  508,  581 
Pratt  17.  Bacon  (10  Pick.  123)  i.  70 

V.  Stocke  (Cro.  Eliz.  315)  i.  48 

Pray  r.  Gorimm  (31  Maine.  240)      ii.  528 
Prescott  0.  Fisher  (22  111.  890)         i.  597 ; 

ii.  236 

o.  Pre«cott  (59  Maine,  146)     ii.  427, 

444  497 

V,  Pk^scott  (65  Maine,  478)      ii.'4 18. 

427,  4(50 
Pressley  9.  McDonald  (1  Rich.  27)  i.  582, 

607 
Preston  r.  Bowers  (18  Ohio  State,  1)  i.  625 

t;.  Williams  (81  111.  176)        ii.  428  a, 

435 
Pretty  ©.  Solly  (28  Beav.  606)  i.  90 

Prevost,  Succession  of  (4  La.  An. 

347)  i.  218,  279 

Price.  In  re  (2  Post.  &  F.  263)    i.  765,  786 

V.  Clark  (3  Hag.  Ec.  266)         i.  533 ; 

ii.  687 
— -  ».  Price  (9  Abb.  Pr.  K.  B.  291)  ii.  89, 

253a,  266a 

V.  Price  (55  N.  Y.  656)      ii.  580,  532 

V,  Price  (10  Ohio  State,  816)    ii.  260 

o.  Sessions  (8  How.  U.  S.  624)  i.  675; 

ii.  714 
Prichard  v.  Prichard  (8  Swab.  &  T. 

523)  i.  754,762  a;  ii.  379  a 

Priestly  V.  Hughes  (11  East,  1)  i.  298,  294, 

848 
Prince's  Case.  The  (8  Co.  1  a)  1.  421 

Prince  ».  Prince  (10  C.  E.  Green, 
810)  ii.  608,  609 

V.  Prince  (1  Rich.  Kq.  282)      ii.  269, 

855,  358,  369,  446,  457 
Pritchard  v,  Pritchard  (4  Abb.  N. 

Cas.  298)^  ii.  409  a,  418,  498 

Proctor  V.  Bigelow  (38  Mich.  282)    i.  442 
—  ».  Proctor  (2  Hag.  Con.  292)     i.  87, 

53 ;  ii.  76,  80 

».  Proctor  (4  Swab.  &  T.  140)    ii.  82 

V,  Robinson  (35  Beav.  829)       L  637 

Prole  v.  Soady  (Law  Rep.  8  Ch.  Ap. 

220)  ii.  82,  714,  743 

grosser  v.  Warner  (47  Vt  667)        u.  170 
Prothro  v.  Smith  (6  Rich.  £q.  824)    U.  75 

702 


Sionov 
Prudham  v,  PhilUps  (cited  Amb. 
763;   1  Harg.  Law  Tracts,  456; 
20  Howell  St.  Tr.  479,  note;  2 
Burn  £c.  Law,  495)         i.  56  ;  ii.  753  a, 

764,  760,  768 
Pryor  v.  Rybum  (16  Ark.  671)  i.  tS24 

Puckett  V.  State  (1  Sneed,  355)         i.  452 
Pugsley  V.  Pugsley  (9  Paige,  589) 

ii.  :256  a,  888 
Pullen  i;.  PuUen  (2  Stew.  Ch.  541)  ii.  284. 

284a 
Pulliam    r.    Pulliam    (1    Freeman, 

Missis.  848)  i.  751 

PurceU  u,  Purcell  (3  Edw.  Ch.  194)  ii.  395 

V,  Purcell  (4  Hen.  &  Munf.  607) 

i.  513;  ii.  268,  855,  368.  361.  362. 

386,  898,  427,  461.  498 

Putnam,  Com'th  v.  (1  Pick.  136)      ii.  700 

u.  Johnson  (10  Mass.  488)  u.  118, 123 

V.  Putnam  (8  Pick.  438)  i.  862, 

371 ;  ii.  701 

V.  Tennyson  (50  Ind.  456)        ii.  391 

Pyle  V.  Pyle  (10  Philad.  68)  I.  210;  ii.  284 
Pyne  v.  Pyne  (1  Swab.  &  T.  178)    it  282 


Quarles  v.  Quarles  (19  Ala.  868)  ii.  47, 326 
Questel  v.  Questel  (Wright,  491  and 

492)  ii.  38,  60,  59,  354,  604 

Quin  V,  0*Keei&  (10  Ir.  Com.  Law, 

393)  i.  90 

Quincy  tr.  Quincy  (10  N.  H.  272)      i.  71 ; 

ii.  83,  37,  38,  40,  43.  66, 398 

Quinn  v,  Quinn  (16  Vt.  426)  u.  639 

Quisenberry  t;.  Quisenberry  (1  Dur. 

197)  iL  468,  618 


R.  r.  R.  (20  Wia.  831)  ii.  744 

Rabe  v,  Hanna  (5  Ohio,  630)  i.  626 

Rafael  v.  Verelst  (2  W.  Bl.  1055)  i.  411 
Raffenel,  In  Goods  of  (3  Swab.  & 

T.  49)  ii.  118  a 

Ramsay  v.  McCanley  (2  Texas,  189) 

i.  409,  411, 412 
Ramsden  v.  Brearley  (Law  Rep.  10 

Q,  B.  147)  ii.  8636 

Ramsour  t;.  Raper  (7  Ire.  846)  ii.  744 
Rand  v.  Rand  (66  N.  H.  421)  ii.  256a 
Randall's  Case  (6  City  H.  Rec.  141)  i.  226 
Randall  v,  Randall  (4  Greenl.  826)  iL  639 

17.  Randall  (7  Mass.  602)  ii.  811 

V,  Randall  (37  Mich.  663)  L  637, 

6466 
Randle  o.  Gould  (8  Ellis  &  B.  457)  i.  638 
Ransell,  State  r.  (41  Coon.  433)       i.  668. 

664;  ii.  363e 
Ransley  v.  Stott  (2  Casey,  Pa.  126)  i.  753  s 
Rape  V.  Heaton  (9  Wis.  328)  i.  409. 411 
Ratdiff  u.  Ratcliff  (1   Swab.  &  T. 

467)  ii.  84.  82,  171,  239,  270,  477 

t;.  Wales  (1  Hill,  N.  Y.  63)      ii  728. 

784 
Rathbone  v.  Rathbone  (4  Pick.  89)     L  84 


INDEX  TO  THE  CASES  CITBD. 


BIO 


Sioruiii 
lUthbon  V.  Rathbun  (40  How.  Pr. 

828)  ii.  806 

KaTenscroft   v.  RaTenscroft    (Law 

Rep.  2  F.  &  M.  876)  ii.  82 

Rawdon  v.  Rawdon  (28  Ala.  666)     i.  105. 

124,  186 ;  u.  105 
Rawlins  v,  Buttel  (1  HoQston,  224)  i.  628, 

825 

V.  Rawlios  (4  Swab.  &  T.  168)  J 

ii.  509a' 
RawlvDS  V,  Vandyke  (8  Esp.  250)  i.  580  | 
Itay  V.  Adden  (50  N.  H.  82r  u.  880 

V,  Sherwood  (1  Curt  fee,  173)  i.  110, 

816;  11.809 

V,  Sherwood  (1  Curt.  Eo.  198)  1. 109, 

111,  119,  298 

V.  Smith  (0  Gray,  141)  i.  624 

Kaynes  v.  Bennett  (114  Maas.  424)  i.  658, 

554 
Raynham  v.  Canton  (8  Pick.  298)  I  423  a, 

424,  425,  439,  524 
Rea  p.  Burkee  (25  HI.  503)  i.  553, 569, 620 

V.  Hayden  (3  Mass.  24)  ii.  154 

V.  Tucker  (51  111.  110)  ii.  728 

Read  r.  Bertrand  (4  Wash.  C.  C. 
514)  ii.  122 

».  Brookman  (8  T.  R.  151)        i  516 

V.  Howe  (18  Iowa,  50)     L  688,  644  a 

17.  Legard  (15  Jur.  494 ;  4  ting. 

L.  &  Eq.  523;  6  Ezch.  686)  i.  554.  558, 

565,  570 

V.  Passer  (1  Esp.  218)  i.  465 

V.  Read  (1  Cas.  Ch.  116)  ii.  506 

Reading  v,  Ludlow  (48  Vt.  628)       ii.  689 

,  Rex  V.  (Cas.  temp.  Hardw.  79)  i.  547 

Realf  o.  Realf  (27  Smith,  Pa.  81)  ii.  257  a, 

605,607 
ReaTis  v.  Rearis  (1  Scam.  242)      ii.  256, 

865,  879,  497 
Rebstock  v,  Rebstock  (2  Pittsb.  124) 

ii.  760a 
Reddall  v.  Leddiard  (3  Phillim.  256)  i.  294 
Reddick  t;.  Jones  (6  Ire.  107)  i.  402 

Redgrave  i^.  Redgrave  (88  Md.  98)  i.  489, 

521,  522 
Reed  v.  Beazley  (1  Blackf.  97)         i.  644 

.  Com'th  V.  (9  Smith,  Pa.  425)  ii.  543 

V.  Hudson  (18  Ala.  570)    i.  306,  874, 

524 ;  U.  701 

V,  Passer  (Peake,  281)        i.  434, 465 

V.  Reed  (^  Nev.  895)  i.  764 

p.  Reed  (Wright,  224)  i.  784 

Keel  V.  Elder  (12  Smith,  Pa.  806)   ii.  128. 

163,170  c,  177,  758  rf 
Keemie  v.  Reemie  (4  Mass.  586)     ii.  628, 

689 
Rees  V.  Rees  (7  Oregon,  47)  ii.  509 

V.  Rees  (8  Phillim.  887  ;  1  Eng. 

Ec.  418)  u.  884,  424,  430, 445,  447, 

450,  457,  459,  460, 494 

V.  Waters  (9  Watts,  90)  i.  582,  606  ; 

ii.  851,  856 
Reese  v,  Chilton  (26  Missa  608)      i.  558, 

568, 680,  620 


BlCTlDM 

Reese  v  Harris  (27  Ala.  801)  i.  418 

V.  Reese  (28  Ala.  785)  i.  727  ;  iL  52, 

256,  472,  651,  667 
Reeve  v,  Conyngham  (2  Car.  &  K. 

444)  1.  554,  680 

Reeves  v.  Glover  (2  Lee,  270;  6  Eng. 

Kc.  121)  ii.  220 

u.  Reeves  (64  III.  882)  i.  299 

V.  Reeves  (82  N.  C.  848)  ii.  897 

V,  Reeves   (2  Phillim.   125;  1 

Eng.  Eu.  208)  i.  179,  804  ;  ii.  5, 9, 28,  88 

».  Reeves  (8  Swab.  &  T.  139)    i.  746 

Regoney  v.  Neiman  (23  Smith,  Pa. 

880)  i.  620 

Reiehart  v.  Castator  (5  Binn.  109)  l  178 
Reid  V,  Laing  (1   Shaw  Ap.  Cas. 

440)  L  253 
V.  Mill  (6  Scotch  Sess.  Cas.  4th 

ser.  659)  i.  648 

p.  Reid  (2  C.  E.  Green,  101)     ii!  618 

9.  Reid  (6  C  E.  Green,  881)  i.778a; 

ii.  89,  284,  847 
Reiffenstein  v.  Hooper  (86  U.  C.  Q. 

B.  295)  ii.  501 

Reigal  v.  Wood  (1  Johns.  Ch.  401)  ii.  753  d 
Reinhardt,  Sute  v.  (63  N.  C.  647)  i.  808a 
Reist  i;.  Heilbrenner  (11  S.  &  R.  181)  i.  84 
Reithmaier  v,  Beckwith  (86  Mich. 

110)  i.  637,  637  a,  6466 

Reneauz  v,  Teakle  (8  Exch.  680;  20 

Eng.  L.  &  Eq.  845)  i.  556,  560 

Rennick  v.  Chloe  (7  Misso.  197)        i.  411 

V.  Ficklin  (8  B.  Monr.  166)      i.  558, 

618 
Bennington  t;.  Cole  (Noy,  29)  i.  112,  116 
Ren  wick  v.  Renwick  (10  Paige,  420) 

ii.  256  a,  712,  714,  733 
Republic  v.  Skidmore  (2  Texas,  261) 

ii.  126,  128 
Ressor  v.  Ressor  (82  LI.  442)  it  869,  457 
Revel  t;.  Fox  (2  Yes.  Sen.  269)  i.  487,  518 
Reynes,  U.  S.  v.  (9  How.  U.  S.  127)  i.  422 
Reynolds  v.  Hall  (1  Scam.  35)  i.  402 

0.  Reynolds  (4  Abb.  Ap.  85)  ii.  88,52 

V.  Reynolds  (8  Allen,  605)  i.  177, 181, 

188, 184, 185, 186 

V.  Reynolds  (24  Wend.  198)      i.  627 

V.  Sweetser  (15  Gray,  78)  i.  568, 616; 

ii.  528  a 

».  U.  S.  (98  U.  S.  146)  i.  88 

Rhame  v.  Rhame  (1  McCord  Ch. 

197)  i.  31,  719,  780 ;  ii.  87,  369,  861 

Rhea  r.  Rhenner  (1  Pet.  106)  i.  299,  608 
Rhoades  v.  Selin  (4  Wash.  C.  C. 

716)  ii.  766 

Rhodes,  Sute  r.  (Phillips,  468)  i.  764 
Rhyms  v.  Rhyms  (7  Bush,  816)  iL  168a 
Ribet  V.  Ribet  (89  Ala.  848)  u.  818 

Rice,  In  re  (7  Daly,  22)  u.  118 

V.  Keith  (68  N.  C.  819)  i.  624 

V.  Lumley  (10  Ohio  State,  696)  U.  706 

V.  Parkman  (16  Mass.  826)        i  681 

V.  Peet  (16  Johns.  508)  I  186 

o.  Rice  (6  Ind.  100)      i.  725 ;  u.  616 

703 


BIO 


IKBBX  TO  THE  CASES  CITED. 


BOB 


Bwenov 
Bice  V.  Rice  (13  Ind.  562)  ii.  601 

V.  Rice  (21  Texas.  68)  ii.  684 

V,  Hice  (81  Texas,  174)  L  658 

w.   Shepherd  (1*2  C.   B.  v.  8. 

832)  ii.  888  a 

v.  State  (7  Humph.  14)      i.  403,  473 

V.  Tarver  (4  Ga.  571)      ii.  283  a.  255 

Richard  t;.  Brehm  (28  Smith,  Pa. 

140;  i.  258  a,  438 

Richanis  0.  Richards  (1  Grant,  Pa. 
889)  i.  717,  729,  743,  745,  757 

1;.  Richards  (1  Wright,  Pa.  226)  i.  746, 

764 ;  ii.  286 

V.  Richards  (Wright,  302)        ii.  604 

Richardson  v.  Du  Bois  (Law  Rep.  5 
Q.  B.  51)  i.  565 

V.  Fonts  (11  Ind.  466)  ii.  7 

V.  Richardson  (1  Hag.  Ec.  6  ; 

3  Eng.  Ec.  18)   ii.  25,  220,  842,  612,  620 

t;.  Richardson  (32  Maine,  560)  ii.  549 

V.  Ricliardson  (2  Mass.  153)    ii.  128, 

178,  256 

V.  Richardson  (4  Port.  467)       ii.  94, 

250,  302,  865,  366,  398,  613,  614,  621, 

626,646 

V.  Richardson  (50  Vt.  119)      il  242, 

279.  296, 804,  848  b 

,  State  V.  (40  N.  H.  272)    ii.  548,  546, 

549 

t;.  State  (34  Texas.  142)  ii.  629 

V.  Tobin  (45  Cal.  80)  ii.  814 

V.  Wilson  (8  Yerg.  67)  i.  692 ;  ii.  369, 

876,  379.  882,  618,  516,  692 
Richeson  v.  Simmons  (47  Misso.  20)  i.  686, 

695  a 
Richmond  v.  Patterson  (3  Ohio,  868)  i.  475, 

633 

V,  Richmond  (1  Green  Ch.  90)  ii.  429, 

445,  472,  495,  582,  562,  668 

0.  Richmond  (10  Yerg.  343)    ii.  256, 

256.  258, 282,  346 
V,  Tayleur  (1  P.  Wms.  734)  ii.  758  a 

—  V.   Vas^alborough    (6    Greenl. 
896)  ii.  120  a 

Bicker  v.  Bicker  (29  Maine,  281)     i.  827, 

834 

Ricketts  9.  Ricketts  (4  Gill,  105)     ii.  398, 

425,  445,  457,  463.  472,  602 

—  o.  Taylor  (cited  1  Hag.  Con. 
299)  ii.  627 

Ridler  v.  Punter  (Cro.  Eliz.  291)  i.  434 
Rigg  V,  Curgenven  (2  Wils.  895)  i.  498 
Riggs  V.  Andrews  (8  Ala.  628)  ii.  124 
Rigoney  v.  Neiman  (28  Smith,  Pa. 

330)  i.  556 

Rindge  v.  Rindge  (22  Ind.  81 )  ii.  258 

Ringer  v.  Churchill  (2  Scotch  Sess. 

Cas.  2d  ser.  807)  ii.  149 

Ringgold  V.  Barley  (5Md.  186)    ii.  118  a, 

128 
Ringsted  v,  Lanesborough  (8  Doug. 

197)  i.  588,  690,  691 

Riordan,  Rex  v.  (Car.  Crim.  Law,  8d 

ed.  255)  i.  114 

704 


Ripple  V.  Ripple  (1  Rawie,  386)        i.  415 
Risher  v.  Thomas  (2  Misso.  98)  i.  84 

Rison  V.  Cribbs  (1  Dil.  181)  ii.  233a 

Ristine  v,  Ristine  (4  Rawle,  460)       i.  71  ; 

ii.  95,  345, 346 
Ritchie   9.    Ritchie's    Trustees    (1 

Scotch  Sess.  Cas.  4th  ser.  987)      iL  717 
Rittenhouse  v.  Rittenhouse  (2  Stew. 

Cb.  274)  i.  808 

Ritter  v,  Ritter  (5  Blackf.  81)  i.  191,  880: 

ii.  293,  687 
Rivenburgh  v.  Bivenburgh  (47  Barb 

419)  ii.  283 

Rix  t;.  Rix  (8  Hag.  £c.  74 ;  6  Eng. 

Ec.  21)  ii.  6,  14,  17,26,614 

Roach  v.  Ganran  (1  Yes.  Sen.  157)  i  3Jb; 
ii.  527,  701,  753  a,  754,  760 
Robalina  v.  Armstrong   (15  Barb. 

247)  ii.  550 

Robards  p.  Hutson  (8  McCord,  475)  i.  607 
Robbarts  v.  Robbaru   (9  S.  &  R. 

191)  ii.  200 

Robbins  v.  Potter  (98  Mass.  582)      i.  800, 

537 

V,  Robbijis  (100  Mass.  150)    it  50  a, 

284a 

,  SUte  V.  (6  Ire.  28)    i.  283,  287,  494, 

496 
Robert  v.  Harnage  (6 Mod.  228)  i.  411 
Roberts  v,  Frisby  (88  Texas,  219)  i.  637 <?. 

656 

».  Knights  (7  Allen,  449)       i.  428  a ; 

*       ^  ii.  132 

V.  Roberts  (4  Smith,  Pa.  265}  i.  6{$9, 

090.  G'.i2 

V.  Roberts  (Wright,  149)  ii.  472, 677 

V.  State    Treasurer    (2    Rcot, 

881)  i.  291,  342 

i;.  Wilkinson  (5  La.  An.  869)     L  558 

Robertson's  Case  (1  Swinton,  98)     i.  325 
Robertson  v.  Cease  (97  U.  S.  046)  ii.  122, 

124 

».  Cole  (12  Texas,  856)      i.  166,  192 

—  V.  Cowdry  (2  West.  Law  Jour. 

191 ;  1  S.  W.  Law  Jour.  167)        i.  205, 

246 

V.  Crawford  (3  Beav.  102)  L  266 

V.  Robertson  (1  Edw.  Ch.  360)  ii.  406 

V.  Robertson  (25  Iowa,  850)   i.  644  a 

v.  State  (42  Ala.  509)      i.  249  a,  279 

V.  Steuart  (1  Scotch  Sess.  Caa. 

4th  ser.  682)  i.  283.  2^S 

Robins  v.  Crutchley  (2  Wils.  118)    ii.  74H 

».  Wolseley  (2  Lee,  149) 

Robinson  v.  Bland  (2  Bur.  1077) 


ii  2J2 

i.35'J; 

ii.  132 

i.  402 

i.  88 

i.  70 


V.  Bland  (1  W.  Bl.  284) 
V,  BUnd  (1  W.  Bl.  266) 
p.  Campbell  (8  Wheat.  212) 
V.  Clifibrd  (2  Wash.  C.  C.  1)    i.  426, 

427 
V,  Com'th  (6  Bush,  809)  i.  284 

V.  Dauchy  (8  Barb.  20)  i.  412 

V,  English  (10  Casey,  Pa.  824)  i.  844 


JlOO 


INDEX  TO  TffE  CASES   CITED. 


BUG 


"^ 


Starvm 
Robinson  v.  Oilman  (20  Maine,  299)  i.  422 

V.  Nahon  (1  Camp.  246)  I  637 

V.  Beynoids  (1  Aikens.  174)      i.  609 

V.  Robinson  (1  Barb.  27)  ii.  286 

I?.  Robinson  (7  Humpli.  440)  ii.  474, 

610 
—  V.  Robinson  (2  Lee,  698 ;  6  En^r. 

Ec.  266)  ii.  447,  494 

V.  Robinson  (16  Mich.  79)        ii.  2?S 

V.  Robinson  (2  P.  D.  76)     ii,  82,  7B6 

V.  Robinson  (2  P.  D.  77)  ii.  200 

— >-  V.  Robinson  (cited   2  Phillim. 

96)  i.  782 

— -  V.  Robinson    (1    Swab.    &    T. 

862)  ii.  246,  248 

Robison  o.  Gosnold  (6  Mod.  171)  i.  663 
Robotham  v.  RoboCham  (1  Swab.  & 

T.  190)  ii.  6S0a 

Roby  V.  West  (4  N.  H.  286)  ii.  76 

Roche,  Rex  v.   (1   Leach,  4th  ed. 

134)  ii.  701,  764 

».  Washington  (19  Ind,  63)      i  223, 

279,  890 ;  ii.  163a 
Rocliester  v,  Rochester  (1  Oregon, 

307)  ii.  811 

Rochon  V.  Lecatt  (2  Stew.  429)  ii.  731 
Rock  V.  Slade  (7  Dowl.  P.  C.  22)  i.  693 
Rockwell    V.    Morgan    (2  Beasley, 

119)  ii.  886 

V.  Tunnicliff  (62  Barb.  408)       i.  489 

Rodebaugh  o.  Sanks  (2  Watts,  9)    i.  283, 

284 
Rodes,  Com'th  v.  (1  Dana,  696)  i.  469 
Rodney  v.  Chambers  (2  East,  283)  i.  G33 
Roe  V.  Roe  (40  N.  Y.  Superior,  1)  ii.  283 
Roebuck  v.  Roebuck  (cited  7  Ves. 

172)  ii.  606 

Rogan  9.  Walker  (1  Wis.  681)  ii.  768 
Rogers  v,  Halmshaw  (3  Swab.  &  T. 

609)  i.  287  a 

V.  Phillips  (8  Eng.  866)  i.  616 

r.  Rogers  (16  B.  Monr.  364)     ii.  202 

-^  V.  Rogers  (8  C.  E.  Green,  446)  ii.  673 
V,  Rogers  (3    Hag.  Ec.  67 ;  6 

Eng.  Ec.  13)    ii.  6,  6,  11, 14,  16,  21,  90. 

846 

V.  Rogers  (122  Mass.  428)     ii.  38, 44 

w.  Rogers  (4  Paige,  616)  i.  660,  806 ; 

ii.  486 

V.  Rogers  (4  Swab.  AT.  82)  ii.406a 

17.  Turner  (69  Misso.  116)         ii.  628 

V.  Vines  (6  Ire.  293)  ii.  361,  427,  429 

w.  Walker  (6  Barr,  371)  u.  668 

Roland  v.  Logan  (18  Ala.  807)  i.  682,616 

,  State  V.  (6  Ire.  241)  i.  809 

Rolfe  t;.  Abbott  (6  Car.  &  P.  286)  ii.  628 
Rolt  17.  Rolt  (8  Swab.  &  T.  604)  ii.  409a 
Ronalds  o.  Ronalds  (Law  Rep.  3  P. 

&  M.  269)  it.  406 

Roney  v.  Wood  (1  Wils.  Ind.  878)  i.  663 
Rood,  State  v.  (12  Vt.  896)       i.  279,  289, 

428  a,  496 
i.  647 
1.880 

46 


V  Sionoir 

Rooker  v.  Rooker  (8  Swab.  &  T. 

626)  ii.  271  a 

Roots  V.  Merriwether  (8  Bush,  897)  i.  411, 

418 
Roper  V.  Clay  (18  Misso.  383) 

V.  Roper  (8  Phillim.  97) 

Korer  v.  O^Brien  (10  Barr,  212) 


i.  2 
u.  218 
i.  682, 

606 

1.602 

ii.  284 

i.  279, 


Rook,  Rex  v.  (1  Wils.  840) 
Rooke'sCase  (6  Co.  996) 

VOL.  I 


Rose  V.  Bates  (12  Misso.  80) 

V.  Brown  (11  W.  Va.  122) 

V.  Clark  (8  Paige,  574)  

280,  438,  508,  610,  618 

V.  Himely  (4  Cranch.  241 )        ii.  138 

i\  Niles  (1  Abb.  Adm.  411)        i.  494 

V.  Rose  (4  Eng.  607)    i.  69,  724,  818, 

826 

».  Rose  (11  Paige.  166)    ii.  302,  827, 

883,  876. 394,  406,  604 
Roseberry    v.  Roseberry    (17    Ga. 

139)  ii.  402,  489,  496 

Rosenthal    v.   Mayhugh  (88    Ohio 

State,  166)  i.  462,  688,  605 

Ross  V.  Cooley  (8  Johns.  128)  i.  640 

V.  Hunter  (4  T.  R.  88)  i.  434 

V.  Ross  (69  111.  669)  i.  668,  669 

V.  Ross  (78  111.  402)   ii.  427,  444,  463 

V.  Ross  (Law  Rep.  1  P.  &  M. 

629)  ii.  282  a 
17.  Ross  (Law  Rep.  1  P.  &  M. 

734)  ii.  6,  26.  26  a 

17.  Ross  (108  Mass.  676)  ii.  118 a, 213a 

,  State  ».  (26  Misso.  260)  i.  842 

,  State  V.  (76  N.  C.  242)      i.  808,  876 

Rosweli,  Sute  u.  (6  Conn.  446)         i.  816, 

442  499  601 
Rotch  t;.  Miles  (2  Conn.  638)  '  i!  618 
Rourke  t7.  Rourke  (8  Ind.  427)  ii.  614,  619 
Rouse  V.  Rouse  (47  Iowa,  422)  ii.  813, 761 
Rovena,  The  (Ware,  809)  i.  786 

Rowbotham  i7.  Rowbotham  (1  Swab. 

&  T.  78)  ii.  311,  814 

Rowe  V.  Rowe  (28  Mich.  368)        ii.  628  6 

17.  Rowe  (4  Swab.  &  T.  162)     i.  778. 

778  a 
Rowley  v.  Rowley  (Law  Rep.  1  H. 

L.  Sc.  63;  8  Swab.  &  T.  888;  4 

Swab.  &  T.  187)      i.  634a ;  ii.  62,  287a 

V.  Rowley  (1  Swab.  &  T.  487)  ii.  267 

Ruby  17.  Ruby  (29  Ind.  174)       i.  880,  836 
Ruckroan  t7.  Ruckman  (58  How.  Pr. 

278)  i.  722.  785 

Rudd  17.  Rudd  (83  Mich.  101)    i.  783.  808. 

809;  ii.  670 
Ruddock  V.  Marsh  (88  Eng.  L.  &  Eq. 

616;  1  H.  &N.  601)  i.  656,  662 

Ruding   V,    Ruding    (1    Hag.    Ec. 

740,  n.;  3  Eng.  Ec.  314;    cited 

Poynter  Mar.  &  DiT.  231)         ii.  18,  28 

17.  Smith  (2  Hag.  Con.  871)      i.  861, 

390,  398,  896,  896,  899,  400,  6.S8 
Rudman  r.  Rudman  (6  Ind.  63)  ii.  472, 512 
Ruger  17.  Heckel  (21  Hun,  489)        i.  642 ; 

ii.  763  e 
Rugh  17.  Ottenheimer  (6  Oregon,  281)  i.  8 

705 


SAL 


INDEX  TO  THE  OASES  OTFED. 


SCH 


Bionoiv 
Tiuraball  v.  Rumball  (Pojnter  Mar. 

&  Div.  287)  i.  734  ;  ii.  655 

Rumbly  v.  Stainton  (24  Ala.  712)  ii.  767 
Humfelt  r.  O'Brien  (57  Misso.  669)  ii.  746 
numney  v,  Keyes  (7  N.  H.  571)  i.  666, 
668,  570.  578 ;  ii.  528  a,  568 
Rundle  v.  Pegram  (49  Missis.  751)  i.  220, 

279 
Runnells  v.  Webber  (59  Maii^e,  488)  ii.  709 
Rush  V.  Rash  (46  Iowa,  648)        ii.  163 «, 

758  a 
RusB  t;.  War  Eagle  (14  Iowa,  863)  i.  624 
Russel  V  Bodvil  (1  Rep.  Ch.  186)  ii.  863 
Russell  V.  Cowles  (15  Gray,  582)  i.  2 

V.  Russell  (4  Greene,  Iowa.  26) 

ii.  427,  467 

V.  Russell  (69  Maine,  836)      ii.  898, 

418,  498 

V.  Russell  (Smith,  Ind.  356;  1 

Ind.  510)  ii.  318,  448 

Rutenfranz  v.  Stacer  (58  Ind.  467)  ii.  814 
Rutherford  v,  Coxe  (11  Misso.  847)  i.  568, 

578 
Rutledge  v,  Rutledge  (5  Sneed,  554) 

i.  766,  775 ;  ii.  227 
Ryan  v.  Ryan  (9  Misso.  689)       ii.  90,  95, 

898 

V.  Ryan  (2  Phillim.  832)  ii.  764 

Ryce  V.  Ryce  (52  Ind.  64)  ii.  5846 

Ryder  v.  Ryder  (2  Swab.  &  T.  225J 

ii.  580  a,  532,  585 


8.  V.  A.  (3  P.  D.  72)  i.  382  a,  338  a 

V.  E.  (8  Swab.  &  T.  240)        i.  831  a, 

882;  ii.  688a,  597,  600a 
Sabell's  Case  (2  Dy.  1786)  i.  116 

Sacket's  Case  (1  Mass.  58]  ii.  118  a 

Sackett  t;.  Giles  (8  Barb.  Ch.  204)  ii.  297, 

299,  363,  712 

V.  Sackett  (8  Pick.  809)  i.  68 

St.  Andrew's  Undershaft  v.  Mendez 

de  Breta  (1  lA.  Raym.  699)  ii.  628 

St.  Botolph's,  Rex  i;.  (Bur.  Set  Cas. 

367)  ii.  125 

St.  David's  n.  Lucy  (1  Salk.  134)  i.  48 
St.  Devereux  v.  Much  Dew  Church 

(Bur.  Set.  Cas.  506 ;  1  W.  Bl.  867) 

i.  460,  494 
St.  George  v.  St.  Margaret  (1  Salk. 

128)  1.  152;ii.  740 

St.  Giles,  Reg.  v,  (11  Q.  B.  173)  i.  816 
St,  John  V.  St.  John  (Wright,  211)  i.  787 
St.  John  Delpike,  Rex  v,  (2  B.  & 

Ad.  22H)  i.  294 

St.  John's  Orphan  Asylum,  Com- 
monwealth V.  (9  Philad.  571)      ii.  528  e 
St.  John's  Parish  v.  Bronson  (40 

Conn.  75)  i.  554 

St.  Paul  V.  St.  Paul  (Law  Rep.  1  P. 

&  M.  739)  ii  82 

St.  Peter's,  Rex  v.  (Bur.  Set.  Cas. 

25)  i.  647 

Bale  V.  Cratchfleld  (8  Bush,  686)  i.  447, 646 

706 


Sallee  v.  Chandler  (26  Misso.  124)    L  408 
Salorgne  v.  Salorgne  (6  Misso.  Ap. 

6aS)  i.  788,  802, 806 

Samuel  v.  Erans  (2  T.  R.  569)  i.  421 

,  State  V.  (2  DeT.  &  Bat.  177)    i.  16^ 

162,  279 
Sanders  v.  Rodway  (16  Bear.  207)   i.  686 

V.  Sanders  (2  Stew.  Ch.  410)   L  778, 

809  *  it.  211 

r.  Sanders  (26  Vt.  718)     ii.  604,  661 

Sanderson  p.  Ralston  (20  La.  An. 

812)  i.  788  ;  ii.  118 

Sand  ford  v.  Sandford  (5  Stew.  Ch. 

420)  i.  792,  797 ;  ii.  284,  284a 

Sandilands,  Ex  parte  (21  Law  J. 

K.  8.  Q.  B.  342;  17  Jur.  817;  12 

Eng.  L.  &  Eq.  468)  i.  786 

Sands's  Case  (3  Salk.  22)  ii.  789 

Sanford  v.  Head  (5  Cal.  297)  ii.  758,  758<f 

V.  Sanford  (5  Day.  358)  i.  14; 

ii.  164, 169.  255,  512,  616 

V.  Sanford  (2  R.  I.  64)  ii.  898 

v.  Thompson  (18  Ga.  554)         i.  406 

Sansom  v,  Sansom  (4  P.  D.  69)        IL  496 
Santo  Teodoro  v.  Santo  Teodoro  (5 

P.  D  79)  i.  825;  ii.  1206, 180 

Saph  V.  Atkinson  (1  Add.  Ec.  162 ; 

2  Eng.  Ec.  64)  u.  221 

Sassen  v.  Campbell  (3  Scotch  Sesa. 

Cas.  new  ed.  108;  2  Wils.  &  S. 

809)  i232 

Satterlee  v.  Matthewson  (2  Pet.  380)  i.  680 
Saunders  v.  Fuller  (4  Humph.  516)  i.  510 

V.  Saunders  (2  Edw.  Ch.  491)  ii.  406 

V.  Saunders  (10  Jur.  148)  i.  460.  726, 

786,  787 ;  ii.  220.  270,  621 
V,  Saunders  (1  Rob.  Ec.  549 ; 

5  Notes  Cas.   408;  11  Jur.  788) 

i.  735,  747,  748 ;  ii.  216.  217.  280, 
281,  284  a,  651,652,664 

V.  Saunders  (1  Swab.  &  T.  72)  ti.  429. 

494 
Sarage  v.  Crill  (19  Hun,  4)  ii.  443 

V.  Davis  (18  Wis.  608)      i.  559,  561, 

,  Reg.  V.  (18  Cox  C.  C.  178 ;  14 

Eng.  Rep.  682)  i.  620,  522,  523 

V.  Scott  (45  Iowa,  180)      ii.  119, 124 

SaToie  o.  Ignogoso  (7  La.  281)  ii.  227,  241, 

729 
Sawtell  V.  SawteU  (17  Conn.  284)  ii.  128. 

212,682 
Sawyer  v.  Cntting  (28  Vt  486)  i.  558,  562 

p.  Sawyer  (Walk.  Mich.  48)    ii.  241, 

244,  248»  876 
Saye  &  Sele,  Barony  of  (1 H.  L.  Cas. 

507)  i.  447,  o46 

Sayer  v.  Glossop  (2  Car.  &  K.  694 ; 

12  Jar.  465)  L  483 

Sayles  r.  Sayles  (1  Post.  N.  H.  812) 

iL  289 
ScheiTe  v.  Kaiser  (52  Barb.  100;  86 

How.  Pr.  198)  i.  060 

Schemerhom  p«  Jenkins  (7  Johns. 

878)  U.  a08 


SCO 


DTDEX  TO  THIS  OASES  OITED. 


8HA 


Bion<nff 
Sclienck  v.  Ellingwood  (8  Sdw.  Ch. 

176)  ii.  802 

Hclierpf  V.    Szadecsky  (4    £.    D. 

Smith,  110)  i.  494,  025 

Schiffer  v.  Pruden   (89  N.  Y.   Su- 
perior, 167 ;  64  N.  Y.  47)      i.  626,  627  ; 

ii.  707 
Schindel  u.  Schindel  (12  Md.  294)    i.  661. 

682,  743 
Schira  v.  Schira  (Law  Hep.  1.  P.  & 

M.  466)  ii.  816,  818 

Schlachter,  State  v.  (Phillips,  N.  C. 

620)  i.  5*20;  ii.  169.  163  a 

Schlicter  v.  Schlicter   (10   Philad. 

11)  ii.  648 

Sciiloemer  v.  Schloemer  (49  N.  Y. 

8*2)  ii.  418 

Schloemer  v.  Schlosser  (29  Ind.  488)  ii.  467 
Schmidt  r.  Schmidt  (26  Misso.  236) 

ii.  446,  447,  496,  498.  745 

0.  Schmidt  (2  Stew.  Ch.  496)    ii.  236 

Schnaufer  v,  Schnaufer  (4  La.  An. 

866)  ii.  176,  814 

Scboch's  Appeal  (9  Casey,  Pa.  851) 

ii.  712,  718 
Scholes  V.  Marray  Iron  Works  (44 

Iowa,  190)  ii.  126 

Scholey  v.  Goodman  (8  Moore,  360)  i.  636, 

688 
Schonwald  v.  Schonwald  (2  Jones 

£q.  367)  ii.  127.  209 

—  r.  Schonwald  (Phillips,  N.  C. 

Eq.  216)  ii.  106  a,  496 

Schoolmasters  of  Scotland  r.  Eraser 

(2  Hag.  Ec.  613)  ii.  809 

Schrow  0.  Schrow  (103  Mass.  674) 

ii.  213a 
Schultes  p.   Hodgson  (1  Add.  Ec. 

105)  ii.  281 

Schumpert,  Ex  parte  (6  Kich.  844) 

ii.  6286,  529,  648 
Schnackle  o.  Bierman  (89  111.  464)  i.  668. 

669 
Scoggins  o.  Scoggins  (80  N.  C.  318) 

ii.  897,  632 

V.  State  (32  Ark.  205)  i.  168a 

Scott's  Case  (2  Bland,  668  n.)  ii.  866 

Scott  V.  Boutcher  (Ferg.  262 ;  3  Eng. 
Ec.  416)  ii.  176 

V.  Campbell  (1  Eras.  Dom.  Rel. 

462)  ii.  61 

V,  Scott  (17  Ind.  809)  ii.  236, 241.  406 

r.  Scott  (6  Ohio,  684)  i.  99 

p.  Scott  (8  Swab.  &  T.  319)  ii.  282  a, 

284  a 

V,  Scott  (4  Swab.  &  T.  113)     i.  771  ; 

ii.  Ill 

».  Scott  (Wright,  469)  i.  788 ;  ii.  629 

V.  Shufeldt  (6  Paige,  48)  i.  166,  191, 

212  214 

p.  State  (39  6a.  321)  i.  808  a 

,  State  0.  (10  Post.  N.  H.  274)  ii.  627. 

628  6,  628  e.  629,  649 
ScoTiUe  p.  Canfield  (14  Johns.  838)  ii.  701 


Bionov 
Scrimshire  v.  Scrimshire  (2  Hag. 
Con.  895)         i.  112,  866,  861,  867,  868, 
870,  421,  688 ;  ii.  376,  764 
Scrivener  v.  Scrivener  (cited  I  Bob. 

Ec.  92)  ii.  80 

Scroggius  V,  Scroggins  (3  Dev.  636)  i.  167, 

179,  191.  830,  831  ;  ii.  293,  687 

p.  Scroggins  ( Wright,  212)       ii.  629 

Seaborn  p.  Henry  (80  Ark.  469)  i.  411 
Seaborne  v.  Maddy  (9  Car.  &  P.  497)  ii.  628 
Seals.  State  p.  (16  Ind.  362)  i.  497 

Seargent  p.  Sewnrd  (31  Vt.  609)       i.  624 
Searle  p.  Price  (2  Hag.  Con.  187 ;  4 
Eng.  Ec.  624)  i.  299 ;  ii.  243,  246.  298  a, 

808,641 
Sears  p.  Boston  (1  Met  250)  ii.  118  a 

p.  Dessar  (28  Ind.  472)  ii.  680 

p.  Sears  (46  Texas,  667)  i.  673 

Seaton  p.  Benedict  (6  Bing.  28)  i.  663,  664 
Seaver  p.  Seaver  (2  Swab.  &,  T. 

666)  i.  807 

Secor  p.  Secor  (1  MacAr.  630)  i.  140, 783 ; 

ii.  106 
Seddon  p.  Seddon  (2  Swab.  &  T.  640) 

ii.  630  a,  688 
Seely  P.  Reid  (8  Greene,  Iowa.  374)  ii.  746 
Selbome,  Keg.  p.  (2  Ellis  &  E.  276)  i.  295 
Seligman  v.  Kalkman  (8  Cal.  207)  ii.  672 
Sellars  p.  Davis  (4  Yerg.  603)         i.  299; 

ii.  690,  695 
Seller  p.  Seller  (1  Swab.  &  T.  482)  ii.  98 
Seilman  p.  Bowen  (8  Gill  &  J.  60)    i.  443, 

642 
Sellon  p.  Reed  (5  Bis.  126)  ii.  237  a,  516a 
Semrow  p.  Semrow  (23  Minn.  214)  ii.  429, 

466,  630,  662 
Senser  p.  Bower  (1  Pa.  460)      i.  442,  443, 

446,  463.  618 
Sergeaunt  p.  Sergeannt  (1  Curt  Ec. 

8 ;  6  Eng.  Ec.  262)  il.  221 

Sergeson  v.  Sealy  (2  Atk.  412)  ii.  666 
Serreli  p.  Serrell  (2  Swab.  &  T.  422) 

ii.  264,  678.  679  a,  698 
Severn  p.  Severn  (8  Grant,  U.  C.  Ch. 
481)  i.  738,  765;  ii.  47,  367 

w.  Severn  (7  Grant,  U.  C.  Ch. 

109)  ii.  438,  467 

Sewall  V.  SewaU  (122  Mass.  156)      ii.  37, 

63,122,  144,  199<;,  214 
Seylar  p.  Carson  (19  Smith,  Pa.  81)  i.  104  a 
Seymour  p.  Phillips,  &c.  Construction 
Co.  (7  Bis.  460)  i.  84 

p.  Seymour  (1  Swab.  &  T.  382) 

iL6d0a 
Shaak's  Estate  (4  Brews.  805;  8 

Pittsb.  275)  i.  800,  494 

Shackett  p.  Shackett  (49  Vt.  196)  i.  764 ; 

ii.  80,  87.  94 
Shafer  p.  Bushnell  (24  Wis.  372)  ii.  113  a, 

163  a 

p.  Shafer  (80  Mich.  IGS)  ii.  261 

p.  Shafer  (10  Neb.  468)  ii.  817 

Shaflier  p.  State  (20  Ohio,  1)    L  146, 148, 

163 

707 


BtfE 


INDSZ  TO  THE  CASES  CITED, 


«Hr 


Bionov 
Shafto  V.  Shafto  (1  Stew.  Oh.  34)    i.  388 ; 

ii.  284,  284  a,  582,  598 
Shaftoe  r.  Shaftoe  (7  Yes.  171)  u.  486, 506 
Shand  p.  Gardiner  (2  Lee,  185)  i.  487 
Shanks  v.  Dupont  (8  Pet.  242)  li.  128 

Shaanoo  v.  Sliannon  (4  Allen,  184)  ii.  122, 

128, 144,  214 

V.  Shannon  (2  Gray,  285)        i.  688 ; 

ii.d97 
Sharman    v.  Sharman   (18   Texas, 

521)  1.717,724;  ii.  255 

Sharp  V.  Johnson  (22  Ark.  79)  i.  546 

V.  Sharp  (35  Ala.  574)  i.  411 

V.  Sharp  (2  Sneed,  496)  i.  726; 

il.  514, 520 

V,  Wickliffe  (8  Litt.  10)  i.  469 

Shaw  V,  Attorney-General  (Law  Rep. 
2  P.  &  M.  156)        ii.  180,  131,  144, 151, 

168,  191  a 

t;.  Emery  (88  Maine,  484)  i.  558 

1;.  Glassford  (13  Scotch  Seas. 

Gas.  2d  ser.  819)  iL  149 

V.  Gould  (Law   Rep.  8  H.  L. 

55)  i.  705 ;  ii.  28  a,  1206,  144,  151, 

191  a,  197 

V,  McHenry  (52  Iowa,  182)  ii.  438  a, 

5:30 

,  Rex  V.  (12  East,  479)  i.  421 

17.  Robbins  (12  Wheat.  369,  n.) 

i.  666a 

V,  Shaw  (17  Conn.  189)     i.  718,  722, 

726,  784,  758,  760 

r.  Shaw  (98  Mass.  158)  ii.  218  a 

V.  Shaw  (9  Mich.  164)        ii.  495,  497 

1;.  Shaw  (2  Swab.  &  T.  515)     ii.  655 

V,  Shaw  (2  Swab.  &  T.  642)  ii.258a, 

257  a 

,  State  V.  (3  Ire.  582)  L  814 

V,  Thackray  (28  Eng.  L.  &  £q. 

18)  i.  181 

v.  Thompson  (16  Pick.  198)       i.  15, 

570,  601 
Shay  V.  Shay  (9  Philad.  521)  ii.  257 

Sheafe  t;.  Laighton  (86  N.  H.  240)  li.  878, 

498,  502 

V.  Sheafe  (4  Fott.  N.  H.  564)  ii.  877, 

378, 441,  457,  513 

V.  Sheafe  (9  Fost.  N.  U.  269)  ii.  260, 

751 

V.  Sheafe  (86  N.  H.  155)  ii.  881,  429, 

446,  492,  498,  502 

V.  Sheafe  (40  N.  H.  516)  ii.  519 

Shearer  v.  Clay  (1  Litt  260)  i.  540 

Shearin  v.  Shearin  (5  Jones  £q.  288)  ii.  897 
Shedden     v.    Attorney-General     (2 
Swab.  &  T.  170)  i.  589,  546,  549 

V.  Patrick  (1  Maoq.  Ap.  Cas. 

585)  i.  548 ;  ii.  75:)  e 

Sheffield  v.  Sheffield  (  3  Texas,  79)  i.  724, 

726,  761 ;  ii.  249,  250,  285 
Sheldon  v.  Newton  (8  Ohio  Sute, 
494)  ii.  750 

V.  Sheldon  (4  Swab.  &  T.  75)  ii.  280 

Shell  V.  Shell  (2  Sneed,  716)     i.  780,  826 

'708 


Shelley  v.  Anon.  (18  Ve«.  Jr.  66)      i  448 

V.  Westbrooke  (Jacob,  266)      ii.  529 

Shelthar  0.  Gregory  (2  Wend.  422)  i.  6^)6, 

638,650 
Shelton  v.  Hoadley  (15  Conn.  535)  i.  554. 

556 

V.  Pendleton  (18  Conn.  417)      i.  558. 

558,617;  ii.  391, 896.  39U 

».  Springett  (11  C.  B.  452)        ii.  528 

V.  Tiffin  (6  How.  U.  S.  163)  ii.  120  a, 

122, 124 
Sheltzer  v,   Sheltzer  (2  Edw.  Ch. 

584)  ii.  811 

Shepherd,  Com'th  v.  (6  Binn.  288)  ii.  620 

V.  Mackoul  (3  Camp.  326)  ii.  388, 8u0. 

891 

V.  Nabors  (6  Ala.  681)  i.  418 

r.  Shepherd  (8  Thomp.  &  C. 

715;  1  Hun.  240)  ii.  478 

Sherburne  v.  Hartland  (87  Vt.  528)  i.  295 

V.  Sherburne  (6  Greeol.  210)      i.  00, 

698 
Sherman  v.  Gassett  (4  Gilman,  521)  i.  402 

V.  Sherman  (18  Texas,  521)      1.  724 

Sherwood  r.  Judd  (8  Brad.  267)     ii.  120a 

r.  Kay  (1  Moore  P.  C.  858)      ii.  298 

V.  Slierwood  (44  Iowa,  192)      ii.  260 

V.  Titman  (5  Smith.  Pa.  77)         ii.  7 

Shields  v.  Beattie  ( 15  Scotch  Sess. 

Cas.  2d  ser.  142)  ii.  149 

Shillinger  u.  Shillinger  (14  HI  147)  ii.  250, 

256a 
Shirley  1^.  Wardrop  (1  Swab.  &  T. 

817)  ii.  491 

Slioemake  v.  Chalfant  (47  Cal.  482) 

ii.  516  a 
Shoemaker  t;.  Kunkle  (5  Watts,  107)  i.  55 

V.  Shoemaker  (20  Mich.  222)  ii.  601, 

605 
Shoop's  Appeal  (10  Casey,  Pa.  238)  ii.  8ij6, 

480 
Shore  v.  Shore  (2  Saadf.  715;  8  N. 

Y.  Leg.  Obs.  166)  ii.  802,  409 

Shores  v.  Shores  (23  Ind.  546)  i.  765 

Short  V.  Short  (Law  Rep.  8  P.  &  M. 

198)  ii.  108 

V,  Tinsley  (1  Met.  Ky.  397)      ii.  728 

Shorter  v.  Boswell  (2  Har.  &  J.  8501 1 465 
Shotwell  V.  Shotwell  (2  Sm.  &  M. 

Ch.  51)  ii.  881.  483,  492,  497 

Shreck  v.  Shreck  (82  Texas,  578)    i.  724 ; 

ii.  168  <t 
Shreye,  State  v.  (Coxe,  280)  ii.  528 

Shrewsbury  Peerage  Case  (7  H.  L. 

Cas.  1)  1.540 

Shrock  V.  Shrock  (4  Bush,  682)         i.  787 
Shuldham's  DiTorce  BiU  (12  d.  & 

F.  368)  U.  245 

Shumpert,  State  v,  (1  S.  C.  85)         L  447 
Shumway  v,  Stillman  (4  Cow.  292 ; 

6  Wend.  447)  ii.  167 

Shute  t;.Dorr  (5  Wend.  204)  ii.  528 

0.  Shute  (Brec.  Ch.  Ill)  i.  626 

Shy  V.  Shy  (7  Heisk.  126)  a  409a 


SLA 


INDEX  TO  THE  CASES  OITSD. 


BMl 


flMnov 
8ichel  V,  Lambert  (15  C.  B.  v.  8. 

781)  1.450,471,41)4 

Sickler,  Sute  r.  (9  Ind.  67)^  i.  659 

Sickles  V,  Carson  (11  C.  K.  Green, 

440)  i.  212;  ii.  31,  294 

Sidney  p.  Sidney  (86  Law  J.  w.  8. 

Mat.  78]  ii.  488 
p.  Sidney  (Law  Rep.  1  P.  &  M. 

78)  ii.  374,  488 

p.  Sidney  (4  Swab.  &  T.  178)  ii.  477  a. 

479 
Sidwell  p.  Evans  (1  Pa  883)  i.  427 

Sikes  p.  State  (30  Ark.  496)  i.  345  a 

Sill  p.  McKnight  (7  W«tU  &  S.  244)  ii.  569 
Sim  p.  Miles  (8  Scotcli  Sess.  Cas. 

89)  i.  261 
p.  Miles  (12  Scotch  Sess.  Cass. 

633)  ii.  642 

Simmonite,  Keg  p.  (1  Cox  C.  C.  30)  i.  580, 

532 
Simmons's  Divorce  Bill  (12  CL  &  F. 

330)  ii.  31,  91 

Simmons  p.  Bull  (21  Ala.  501)  ii.  552 

p.  Hanover  (23  Pick.  188)         i.  659 

p.  McElwain  (26  Barb.  419)       i.  650 

—^  p.  Simmons    (11    Jur.    880;  5 

Notes  Cas.  824 ;  1  Rob.  Ec.  566)  ii.  221, 
281,285,421,615,685,642 
p.  Simmons  (Phillips,  N.  C.  Eq. 

68)  ii.  408 
p.  Simmons    (2    Rob.    N.    Y". 

712)  ii.  504 

— —  p.  Simmons    (3    Rob.   N.    Y. 

642)  ii.  256  a 

Simmonsto,  Reg  p.  (1  Car  &  K.  164)  i.  497. 

601,  530.  582 
Siroond's  Case  (Sir  F.  Moore,  874)  ii.  385 
Simonds    p.    Simonds    (103    Ma«s. 

572)  i.  692  a,  711 

SimoniD  p.  Mallac  (2  Swab.  &  T.  67)  i.  854. 

868,878  a;  ii.  181 
Simons  p.  Simons  (13  Texas,  468)    L  801, 

802 ;  ii.  250 

p.  Simons  (23  Texas,  344)        ii.  510 

Sim  on  ton  p.  Bacon  (49  Missis.  582)  i.  198 
Simpson  p.  Buck  (5  Lans.  887)         ii.  528 

p.  Fogo  (1  Hemm.  &  M.  195)    i.  404 

p.  Howden  (3  Myl.  &  C.  97)       i.  637 

p.  Simpson  (25  Ark.  487)  ii.  2566,  260 

p.  Simpson  (4  Dana,  140)  i.  645 

p.  Simpson  (81  Misso.  24)  i.  808 

Sinclair  p.  Field  (8  Cow.  543)  i.  677 
p.  Sinclair  (1  Hag.  Con.  294 ;  4 

Eng.  Ec.  412)  ii.  180,  262.  754 

Singer  p.  Singer  (41  Barb.  189)    ii.  758a, 

7586,753  c 
Sinton  v.  Irvine  (11   Scotch  Sess. 

Cas.  402)  ii.  60 

Sisk  p.  Woodruff  (15  Dl.  15)  i.  424 

Sistare  v.  Sistare  (2  Root,  468)  i.  629 
Skinner  p.  Skinner  (5  Wis.  449)  i.  764 
Slack,  People  p.  (15  Mich.  198)  i.  146, 147 

r.  Sbick  (Dadley,  Ga.  165)     ii.  861, 

409 


Sbctiov 
Slade  p.  Siade  (58  Maine,  157)  11.  260,  766 

V.  Slade  (106  Mass.  499)  ii.  499 

Sloan  p.  Cox  (4  Hay  w.  75)         U.  90,  432, 

488 

p.  Kane  (10  How.  Pr.  66)  i.  166* 

Slocum  p.  Slocura  (2  Philad.  217)    ii.  497 
SmaU  p.  Small  (57  Ind.  568)     i.  718,  726, 

761 
p.  Small  (42  Iowa,  111)    ii.  398,  418, 

469 

p.  Small  (31  Maine,  493)    i.  827,  834 

Smallwood  p.  Smallwood  (2  Swab. 

&  T.  397)  i.  717,  726,  746;  ii.  108 
Smart  c.  Taylor  (9  Mod.  98)  i.  137  o 
p.  Whaley  (6  Sm.  &  M.  808)    i.  105, 

801 
Smead  p.  Williamson  (16  B.  Monr. 

492)  i.  624 

Smedes,  State  v.  (26  Missis.  47)        i.  677 
Smedley  p.  Smedley  (30  Ala.  714)  i.  717, 

785;  ii.  105,651 
Smelser  p.  State  (81  Texas,  95)     ii.  620, 

629 
Smith,  Ex  parte  (34  Ala.  455)        ii.  421. 

753  6,  758  c,  758  d 
p.  Bartram  (11  Ohio  SUte,  690)  i.  427, 

429 

p.  Brown  (34  Mich.  455)  ii.  458 

p  Brown  (8  Texas,  360)  ii.  28  a 

p.  Croom  (7  Fla.  81)    ii.  118  a,  120  a 

p.  Davis  (45  N.  H.  566)  i.  554 ;  ii.  889 

p.  IX>rr  (10  Casey,  Pa  126)       i.  548 

p.  Elder  (8  Johns.  105)  L  582 

p.  Gould  (4  Moore  P.  C.  21)      i.  411 

p.  Huson  (1  PhlUim.  287)   i.  294,  457 

V.  Johnson  (2  Heisk.  225)      ii.  256  6 

p.  Kehr  (2  Dil.  50)  i.  638 

p.  Kernochen    (7  How.   U.  S. 

198)  ii.  154 
V.  Knowles  (2  Grant,  Pa.  413)  i.  631, 

653 

p.  Knowlton  (11  N.  H.  191)    iL  75H  « 

p.  Lapeer  (84  Mich.  58)  ii.  528 

p.  Morehead  (6  Jones  Eq.  360)  i.  389 ; 

ii    125 

p.  NicoUs  (5  Bing.  N.  C.  208)   ii.  159 

y  People  p.  (13  Hun,  414)  ii.  144 

p.  Plomer  ( 15  East,  607)  i.  591 

p.  Potter  (27  Vt  804)    i.  426 ;  ii.  728 

,  Reg.  p.  (14  U.  C.  Q.  B.  565)     i.  524 

p.  Richards  (29  Conn.  232)        i.  800 

p.  Silence  (4  Iowa,  321)  i  698 

p.  Smith  (45  Ala.  264)  iL  474 

V.  Smith  (4  Blackf.  132)  ii.  256 

V.  Smith  (1  Edw.  Ch.  255)        ii.  404 

p.  Smith  (18  Gray,  209)   ii.  123,  144, 

199  <f,  214 

p.  Smith  (4  Greene,  Iowa,  266)  ii.  122, 

209, 814,  816 

p.  Smith  (2  Hag.  Ec.  Supp.  44. 

n. ;  4  Eng.  Ec.  258)  i.  634,  806 

p.  Smith  (22  Kan.  699)  1.  816 

p.  Smith  (6  Mass.  36)        ii  811, 814 

p.  Smith  (9  Mass.  4'22)  U.  311 

709 


8KB 


niDBX  TO  THE  CABES  CITED. 


8PB 


oBonov 
Smith  t;.  Smith  (13  Mass.  281)         ii.  709 

V.  Smith  (47  Missis.  211)  L  180, 134, 

136 

^ v.  Smith  (20  Misso.  166)  iL  200,  811, 

750,  761 

V.  Smith  (72  N.  C.  139)  ii.  266  6 

V,  Smith  (12  N.  H.  80)  i.  796 ;  ii.  173, 

844 

V.  Smith  (48  N.  H.  234)     ii.  48,  104, 

651 

V.  Smith  (6  Ohio  State.  32)        i.  120 

V.  Smith  (3  Oregon,  363)  ii.  898 

V.  Smith  (6  Oregon,  186)  ii.  278 

i;.  Smith  (4  Paige,  92)         ii.  80,  327 

V.  Smith  (4  Paige,  482)  ii.  33.  60,  80. 

268,  266,  260,  836,  887,  888.  341,  625. 

636,  761 

V.  Smith  (2  Phillim.  67  ;  1  Eng. 

Ec.  190)  u.  623 

V,  Smith  (2  Phillim.  162 ;  1  Eng. 

Ec.  220)  ii.  467,  469,  460,  631 

u.  Smith  (2  Phillim.  207)  i.  749 

V,  Smith   (2    Phillim.    236;  1 

Eog.  Ec.  178)  ii.  446,  446,  467, 462,  463, 

474 

V.  Smith  (2  Pick.  621)  ii.  76 

V.  Smith  ( 1  Root,  849)  ii.  438 

V.  Smith  (8  S.  &  R.  248)  i.  698; 

ii.  227,  376 

V.  Smith  (I  Swab.  &  T.  369)    ii.  828, 

671,681 

V.  Smith  (8  Swab.  &  T.  216)      ii.  315 

V.  Smith  (4  Swab.  &  T.  228)    ii.  408 

V.  Smith  (1  Texas,  621)    I  299,  302. 

628,  624 

».  Smith  ( Wright,  648)  ii.  80, 286, 237 

V,  Smitli  ( Wright,  644)     u.  28  a,  629 

V.  State  (9  Ala.  990)  i.  166,  162 

,  State  V.  (6  Greenl.  462)  ii.  629 

,  State  u,  (10  Wis.  681)    ii.  283  u,  876 

V.  Stephenson  (46  Iowa,  645)    t  661 

V.  Tebbitt  (Law  Rep.  1  P.  & 

M.  898)  i.  126 

o.  Wells  (69  N.  Y.  600)  ii.  814 

r.  Wliitaker  (23  111.  367)  i  412 

0.  Woodflne  (1  C-  ^-  ^'  *•  ^^)     i-  '^ 

V.  Woodworth  (44  Barb.  198)  i.  306 ; 

ii.  708 

9,  Woodworth  (4  Dil.  684)         i.  627 

0.  Yonng  (2  Dev.  &.  Bat.  26)   ii.  628 

Smithe  v.  Smithe  (Law  Rep.  1.  P.  & 

M.  687)  ii.609a 

Smithson's  Case  (2  Vent  846)  ii.  o06 

Smoot  V.  Leoatt  (1  Stew.  690)  ii.  731 

Smyth's  Estate  (1  Pa.   Leg.  Gaa. 

Rep.  210)  i.  488 

Smyth  V.  Sinjth  (2  Add.  Ec.  264 ;  2 
Eng.  Ea  293)  U.  386,  404,  408 

r.  Smyth  (4  Hag.  Ea  609)       i.  684 ; 

ii.48 

V.  State  (18  Ark.  696)        L  294,  842, 

846  a 
fineed  9.  Ewing  (5  J.  J.  Mar.  460)    i.  339, 

876, 488»  448,  463 

710 


Snoyer  v.  Blair  (1  Dutcher,  94)         i.  iSi 

V.  Snorer  (2  Beafiley.  261 )  ii,  489,  555 

V.  Soover  (2  Stock.  261)  ii.  327,  474., 

495 
Soow  V,  Snow  (2  Notes  Cas.  Snpp. 

1)      IL  22,  88,  86,  87,  88,  41,  45,  46,  60, 

62,  66,  66,  839.  H40 

,  State  V.  (3  R.  I.  64)  i.  G77 

Snowball  v.  Snowball  (Law  Rep.  2 

P&M.  263)  ii.  263  a 

Snowdun  v.  Snowdon  (Law  Rep.  2 

P.  &  M.  200)  ii.  494 

Snowling  v.  Nnrsey  (2  Lutw.  1076)  i.  316 
Snyder  v.  Bauchman  (8  S.  &  R.  336)  1.  83 

r.  Snyder  (3  Barb.  621)  ii.  409 

V.  Snyder  (10  Philad.  806)        u.  314 

Society  v.  Wiieeler  (2  GaUis.  104)    i.  659. 

671 
Society  for  Propagation  of  the  Gos- 
pel V,  Hartland  (2  Paine  C.  C.  636)  ii  765 
Soilleux  V.  SoiUeax   (1  Hag.  Con. 

878 :  4  Eng.  Ec.  484)     ii.  411,  619,  625. 

642 
Somers  v.  Pumphrey  (24  Ind.  231)  i.  136 
Somerville    »,   SomervlUe    (6  Ves. 

760)  ii.  175 

Soper,  Rex  v.  (6  T.  R.  278)      ii.  660,  652 

V.  Soper  (29  Mich.  305)  L  767 ; 

ii.  866, 613 
Sopwith  V.  Sopwith  (2  Swab.  &  T. 

160)  i.  771 ;  ii.  68.  89,  417,  418,  749,  767 

V.  Sopwith  (4  Swab.  &  T.  243)  ii.  616 

Sottomayer  v.  DeBarros  (6  P.  D  94)    i.  S, 

228,  354.  378  a 
Sottomayor  v.  De  Barros  (2  P.  D. 

81;  3P.D.  1)1. 364,  866, 368, 359. 378  a, 

382 
Soule  V.  Bonney  (87  Maine,  128)  i.  212 
Soules  9.  Soules  (2  Grant.  U.  C.  Ch. 

299)  ii.a37, 411,  425.495 
V.  Soules  (8  Grant,  U.   C.  Ch. 

113)  ii.  396, 398 

Sonrton,  Rex  v.  (6  A.  &  E.  180 ;  6 

Ney.  &  M.  676)  L  547 

Southwick  V.  Southwick  (97  Mass. 

827)  i.  778  a 

Sowers's  Appeal  (8Korris.  Pa.  173)  i.  718, 

730,  826 
Spaffbrd  v.  Spafford  (16  Vt  611)  ii.  237 
Spalding  ».  Bank  of  Muskingum  (12 

Ohio,  544)  ii.  75 

Spann  v.  Crommerford  (20  Texas, 

216)  i.  412 

Sparhawk  v.  Sparhawk  (114  Mass. 

866)  i.  101,  304,307  a 

v.  Sparhawk  (116  Mass.  316)  i.  688; 

ii.  74:;  a 

V.  Sparhawk  (120  Mass.  390)    ii.  448 

Sparks  v.  Sparks  (69  N.  C.319)  ii.  397 
Sparrow  v.  Harrison  (3  Curt.  Ec 

16)  ii.  685,  588 

Spaulding  o.  Vincent  (24  Vt  601)  i  426 
Spear  v,  Robinson  (29  Maine,  531)  i.  314 
Spearman  v.  Wilson  (44  Ga.  478)     i.  289 


STA 


INDEX  TO  THE  CASES  CITED. 


8TE 


Sionoii 
Spears  o.  Burton  (31  Missis.  547)      i.  442, 

46a,  540. 541 

o.  Snell  (74  N.  C.  210)  ii.  528  6 

Speck  V.  Dausman  (7  Misso.  Ap. 

165)  ii.  285.  287  a,  485 

Speed  0.  Brooks  (7  J.  J.  Mar.  119)  i.  540 
Spegail  17.  Perkins  (2  Root,  274)  i  422 
Spencer  v.  Ford  ( 1  Rob.  Va.  648)     ii.  440 

V.  Roper  (18  Ire.  333)  i.  452 

V,  Spencer  (9  R.  I.  150)  ii.  458 

u.  Storrs  (88  Vt.  156)  i.  562 

V.  Tisue  (Addison,  316)  i.  558 

Spering  r.  Spering  (8  Swab.  &  T. 

211)  i.  684 

Spicer  v.  Spicer  (16  Abb.  Pr.  ir.  s. 

112)  i.  114,  291,  800 

—  V.  Spicer  (5  Harring.  Del.  106)  ii.  518 
Spier's  Appeal  (2  Casey,  Pa.  238)  i.  606 
Spiller  V.  Spiller  (1  Hay  w.  482)  ii.  855, 501 
Spilsbury  i*.  Spilsbury  (8  Swab.  &  T. 

210)  .  ii.257 

Spofford  V,  Smith  (55  N.  H.  228)  ii.  257  a 
Spooner,  Coni'th  u.  (1  Pick.  285)  i.  291 
Spratt  V.  Harris  (4  Hag.  Ec.  405)     ii.  739 

u.  Spratt  (1  Swab.  &  T.  216)    ii.  630 

Spray  berry  v.  Merk  (30  Ga.  81)    ii.  388  a, 

308 
Spring  P.  Eve  (2  Mod.  240)  i.  421 

Springfield  <;.  Demott  (13  Ohio,  104)  i.  566, 

623 
Sqnire  i;.  Squire  (8  Mass.  184)  ii.  173,  256 

V.  State  (46  Ind.  459)  i.  478,  492,  497 

Sqnires  v.  Millett  (81  Iowa,  169)         i.  84 

r.    Squires    (3   Swab.   &   T. 

541)  ii.  65la 

,  Stote  V.  (26  Iowa.  840)  i.  670 

Stacey  v.  Stacev  (20  Law  J.  n.  s. 

Mat.  63;  8  W.  R.  341)  ii.  589 

Stafford  r.  Lick  (7  Cal.  470)  i.  667 

V.  Stafford  (9  Ind.  162)      ii.  818,  489 

p.  Stafford  (41  Texas,  111)       ii.  284 

Stainer  v.  Droitwich  (1  Salk.  281)  i.  466 
Stallwood  V,  Tredger  (2  Phillim.  287) 

i.  288,  284 
Stammers  t7.  Macomb  (2  Wend.  454)  1.  617 
Stamps  0.  Newton  (3  How^  Missis. 

34)  ii.  133,  753e 

Stanbrongh  v,  Stanbrough  (60  Ind. 

275)  u.  863</ 

Standen  v.  Standen  (Peake,  82)  i.  547 
Standiford  v.  Gentry  (;32  Misso.  477)  i.  2 
Standridge  v.  Standridge  (81  Ga.  228) 

ii.  198,  811,  313 
Stanes  v.  Stones  (8  P.  D.  42)  i.  771  ; 

Ii.  236  a 
Stanford  v.  Pmet  (27  Ga.  248)  i.  424 

0.  SUnford  (1  Edw.  Ch.  817)  ii.  341, 

406 
Stanglein  v.  State  (17  Ohio  State, 

453)  I  475,  497 

Stanieis  o.  Raymond  (4  Cush.  814)  i.  90 
Staniford  v.  Barry  (1  Aikens,  814)  i.  675 
Stanley  v.  Stanley  (26  Maine,  191)  i.  G67, 

674 


SsonoH 

Sunsbury  ».  Bertron  (7  Watts  &  S. 

362)  ii.  529 

SUnton  V.  Crosby  (9  Hun,  370)       ii.  167 

V.  Willson  (8  Day,  87)     U.  528,  556, 

T2fi 
Starkey  r.  Starkey  (6  C.  E.  Green, 

136)  L  702 

Starr  v,  Hamilton  (Deady,  268)   i.  8,  667, 

669 ;  ii.  19L) 

V.  Pease  (8  Conn.  541)  i.  26,  669,  678. 

686,  693;  ii.  199,  710,  712.  718 

V.  Peck  (1  Hill,  N.  Y.  270)    i.  258  a, 

279,  437,  463,  508,  526 

V.  Taylor  (4  McCord,  413)         i.  584 

Starrett  v.  Wynn  (17  S-  &  R.  180)     i.  606 
Stavte  v.  Farquharson  (3  Add.  Ec. 

282)  L  207 

Steadman  v.  Powell  (I  Add.  Ec.  58 ; 
2  Eng.  Ec.  26)         i.  460.  457,  486,  488, 

504,613.526;  ii.  739 
Stearns  v.  Steams  (10  Vt.  540)  u.  310 
Steele  v.  Braddell  (Milward,  1)         i.  861 

V.  Steele  (11  C.  E.  Green,  85)  u.  141 

V.  Steele  (85  Conn.  48)  ii.  319 

0.  Steele  (1  Dall.  409)       ii.  571,  651 

V.  Steele  (1  MacAr.  506)  i.  782 

u.  Thatcher  (Ware,  91)  ii.  528 A,  629 

Steer,  In  re  (8  H.  &  N.  594)  ii.  120  a 

Steers's  Case  (2  City  H.  Rec.  Ill)  i.  44*2, 

480  499 
Stegall  v.  Stegall  (2  Brock.  256)      i.'l87. 

448,  548 
Stein  V.  Bowman  (18  Pet.  209)  i.  426,  640 

V.  Weidman  (20  Misso,  17)       ii.  723 

Stell  V.  Glass  (1  Ga.  475)  ii.  758 

Steller  v.  Steller  (25  Mich.  169)  ii.  418, 498 
Stephens  v.  Stephens  (51  Ind.  642)  ii.  260, 

751a 

V.  Totty  (Cro.  Eli«.  908)    i.  719,  728, 

780 ;  ii.  729,  732 
Stephenson,  In  goods  of  (Law  Rep. 
IP.  &M.  287)  u.  8686 

V.  Bannister  (3  Bibb,  869)         i.  418 

17.  Osborne  (41  Missis.  119)       i.  647 

Sterl  V,  Sterl  (2  111.  Ap.  223)  ii.  818 

Sterling  v.  Sterling  (12  Ga.  201)       i.  636, 

648 ;  ii.  287  a,  239,  438 
Stevens  v.  Bomar  (0  Humph.  546)  i.  409. 

475 

».  Guppy  (Turn.  &  R.  178)     ii.  763a 

V.  Hampton  (46  Misso.  404)       i.  289 

9.  Joyal  (48  Vt.  291)  i.  446 

V.  Reed  (87  N.  H.  49)  i.  443 

t;.  Ross  (1  Cal.  94)  i.  84 

,  State  V.  (80  Iowa,  391)  i.  847  a 

V.  Stevens  (1  McCarter,  874)     ii.  88, 

40,  44  a,  266  a 

V.  Stevens  (1  Met  279)  i.  100 ; 

U.  128,  320,  365,  732 

V.  Stevens  (8  R.  I.  567)  i.  824  a 

V.  Webb  (7  Car.  &  P.  60)  i.  212 

Stevenson  v.  Gray  (17  B  Monr.  198) 

i.  283,  284.  853.  871,  877 
r.  McReary  (12  Sm.  &  M.  9)  >  439, 538 

711 


BTO 


INDEX  TO  THE  CASES  CITED. 


8UH 


SicnoH 
Steyenion  r.  Stevenson  (29  Mino. 
95)  ii.  260 

0.  SteTenson  (7  Fhilad.  886)    i.  212  ; 

ii.  284  a 
Steward  v.  State  (7  Texas  Ap.  326)  i.  163  a. 
Stewart  v.  English  (6  Ind.  176)  ii.  572 
V,  Hubbard  (3  Jones  £q.  186)    i.  193 

—  V.  Menzies  (2  Kob.  Ap.   Cas. 
647)  i.  227,  2;%,  238,  249.  263,  263 

V.  Munchandler  (2  Bush,  278)  i.  163a, 

279 

V.  Nunemaker  (2  Ind.  47)         ii.  750 

V.  Redditt  (8  Md.  67)  ii.  5(m 

V.  Stewart  (43  Ga.  294)     ii.  443,  722 

17.  Stewart  (2  Swan,  Tenn.  691) 

i.  775 ;  ii.  88,  667 

V.  Warner  (1  Day,  142)  ii.  199  c 

Stewartson  v.   Stewartson   (15  111. 

145)  ii.  457,  472,  519 

Stibbins  v.  Stibbins  (I  Met.  Ky.476)  ii.  282 
Stigall,  State  v.  (2  Zab.  286)         ii.  528  &, 

528  c,  520,  548,  549 
Stikes  V.  Swanson  (44  AU.  633)    i.  163  a, 

1636 
Still  V.  Woodville  (38  Missis.  646)  i.  785 
Stilley  V.  Grubb  (1  Del.  Ch.  406)  i.  695 
Stillman,  State  v.  (7  Coldw.  841)  il.  255  a 

V.  Stillman  (7  Baxter,  169)      ii.  445, 

457,  464 

V.  Stillman  (7  111.  Ap.  524)      ii.  479 

Stilphen  v.  Houdlette  (60  Maine, 447)  ii.  93 

v.  Stilphen  (58  Maine,  508)      ii.  319, 

381a 
Stilson  V.  Stilson  (46  Conn.  15)    ii.  235  a. 

237  a,  709 
Stoate  V.  Stoate  (2  Swab.  &  T.  884) 

ii.  258,  748 
Stober  V.  McCarter  (4  Ohio  State, 

513)  ii.  728 

Stockbridge  v.  Quicke  (8  Car.  &  K. 

305)  i.  465,  471 

Stocken  v.  Pattrick  (29  LawT.  n.  a. 

507)  ii.  888 
Stockland,  Rex  v.  (Bur.  Set.  Cas. 

508)  i.  443 
Stoeyer  v.  Whitman  (6  Binn.  416)  i.  467 
Stokes  V.  Mncken  (62  Barb.  145)  i.  411, 412 
V.  Stokes  (I  Misso.  820)   i.  648,  783; 

ii.  103,  176,  254,  256,  2566,  269,  326 
Stone  r.  Damon  (12  Mass.  488)        ii.  568 

V.  Pulsipher  (16  Vt.  428)  ii.  528 

V.  Stone  (10  C.  £.  Green,  445)  ii.  313. 

665  a,  670 
V.  Stone  (82  Conn.  142)  ii.  528 

V.  Stone  (8  Curt  £c.  341 ;  7 

Eng.  Ec.  437)  ii.  446,  448 

i;.  Stone  (9  Jur.  381)  ii.  449 

V.  Stone  (8  Notes  Cas.  278;  1 

Rob.  Ec.  99)      IL  10, 11,  17,  19,  23,  89, 

242,  248,  632 

V.  Stone  (1  Stew.  Ch.  409)    ii.  256  a, 

815 

V.  Stone  (3  Swab.  &  T.  21^)      ii.  743 

r.  Stone  (3  Swab.  &  T.  872)  ii  509  a 

712 


Stoner  v.  Stoner  (9  Ind.  505)  u.  318 

Stones  V.  Cooke  (8  Sim.  321)  iL  466 

Story  r.  Norwich  Railroad  (2i  Coirn. 

94)  I  209 

w.  Story  (Walk.  Mich.  421)     ii.  884, 

387,  39H,  450 
Stoughton  p.  Mott  (13  Vt.  175)       ii.  133, 

753  « 
Stontenberg  v.  Ly brand   (13  Ohio 

State,  228)  ii.  237  a.  239 

Stovall  V.  Johnson  (1  U.  S.  Mo.  Law 

Mag.  528)  ii.  528 

Stover  V.  Boswell  (3  Dana,  232)  i.  443, 512 
Stowell's  Case  (Godb.  145)  ii.  730 

Strader  t;.  Graham  (10  How.  U.  S. 

82)  IL 137 

Street  v.  Street  (2  Add    Eu.  1 ;  2 

Eng.  Ec.  195)  ii.  260,  375,  455,  457,  463 

V.  Street  (Turn.  &  R.  322)         ii.  506 

Streeter  o.  Ktreeter  (43  111.  156)  i.  477, 514 
Stretch  v.  Pynn  (1  Lee,  30;  5  Eng. 

Ec.  296)  u.  739 

Stretton  v.  Busnach  (4  Moore  &  S. 

678 ;  1  Bing.  N.  C.  139)  i.  592 

Strickland  v.  Poole  (1  Dall.  14)         i.  540 
Strobridge  v.  Strobridge  (21    Hun, 

288)  ii.  418,  498 

Strode  v.  Strode  (3  Bash,  227)  i.  300, 824 ; 

ii.  344,  376 
Strong  9.  Strong  (3  Rob.  N.  T.  669)  ii.  319 

V.  Strong  (8  Rob.  N.  Y.  719)     iL  606 

V  Strong  (4  Rob.  N.  Y.  621)    ii.  329 

V.  Strong  (5  Rob.  N.  Y.  612)    ii.  393 

Stuart  V.  Stuart  (123  Mass.  370)      ii.  496 
Studdy  V.  Studdy  (1  Swab.  &  T. 

321)  ii.  25 

Stump,  Commonwealth  v.  (3  Smitli, 

Pa.  132)  i.  279,  438 

Sturges  v.  Crowninshield  (4  Wheat. 

122)  i.  666  a,  667 

Sui;dcn  v.  Lolly  (Ferg.  269 ;  8  Eng. 

Ec.  426)  ii.  29 

Sugg  v.  Sugg  (31  Law  J.  v.  8.  Mat. 

41)  a  9 

Suggate  V.  Suggate  (1  Swab.  &  T. 

492)        ii.  2a6,  253,  530a,  532,  5S6,  537 

<7.  Suggate  (1  Swab.  &  T.  489)  i.  736 

V,  Suggate  (I  Swab.  &  T.  497)  ii.  413 

Sullivan  v.  Learned  (49  Ind.  252)    ii.  530 

,  State  t;.  (14  Rich.  281)  i.  ft»4 

V.  SuUivan  (2  Add.  Ec.  299;  2 

Eng.  Ec.  314)      L  636,  738,  801 ;  u.  25. 

88  641 

0.  Sullivan  (2  Hag.  Con.  288)   L*178, 

294 

p.  Sulliyan  (34  Ind.  868)  ii.  60, 53, 60 

Suiter  V.  Mustin  (50  Ga.  242)  i.  558 

Summar  v.  Jarrett  (3  Baxter,  23)  ii.  758« 
Snmmerlin  v,  Livingston  (15  La.  An. 

519)  L  802 

Sumner,  Com'th  v,  (5  Pick.  360)         i  78 

V.  Marcy  (3  Woodb.  &  M.  105) 

ii  199  W 
:  V.  Murphy  (2  Hill,  S.  C.  488)  *L  178 


TAP 


INDEX  TO  THE   CASES   CITBD.* 


TE* 


Seorox 
Sunnier  ly.  Sehec  (3  Greenl.  223)  ii.  629 
^iinhury    Hail  road    v.    Cooper    (0 

Casey,  Pa.  278)  i  687 

Surtees  o.  Wotherspoon  (11  Scotch 

Sess.  Cas  8d  ser.  884)  i.  247,  268 

Sussex  Peerage  Case  ( 11  CI.  &  F.  85) 

i.  392,  428,  629,  680 
Stiter  i^.  Christie  (2  Add.  Ec.  160)  i.  603 
Sutherland  v.  Cromie  (8  Swab.  &  T. 

210)  ii.  814 
Sutton  V,  Warren  (10  Met  461)       i.  117, 

865,  876,  377 
Suvdam  v.  Bank  of  Nevr  Bmnswick 
('2  Green.  Ch.  114)  i  669,  670 

V.  Broadnax  (14  Pet.  67)        i.  666  a 

Swan  V.  Harrison  (2  Coldw.  5ai)  ii.  261 
Swanzy  t;.  Hunt    (2  Nott.   &  McC. 

211)  i.  173 
Swatman  v.  Swatman  (4  Swab.  &  T. 

186)  i.  726 

Swearingen  v.  Swearingen  (10  Ga. 

266)  ii.  406,  407,  472,  489 

Rweet  V.  Avatint  (2  Bay,  492)  ii.  814 

Swett  V.  Swett  (49  N.  U.  264)  i%  518 

Swift  V.  Fitzhagh  (9  Port.  89)  i.  209,  474. 

476 

».  Kelly  (8  Knapp.  267)    I  206,  262, 

866,892 

0.  Swift  (4  Hag.  Ec.  139)  i.  583 

V,  Wenman  (Law  Rep.  10  Eq. 

15)  ii.  718 

Swiggart  v,  Harber  (4  Scam.  864)  U.  750, 

753  « 
Switzer  v.  Switzer  (26  Grat.  674)     i.  637, 

666  a 
Switzerland  v.  Hildebrand  (1  Ind. 

566;  Smith,  Ind.  861)  i.  566 

Sword  V.  Keith  (81  Mich.  247)  ii.  6286 
Sykes  v.  Halstead  (1  Sandf.  483)     i.  568, 

670,619,801;  ii.  884,  401 
V.  Sykes  (Law  Rep.  2  P.  &  M. 

163)  ii.  509  a 

Symonds  v.  Symonds  (Law  Rep.  2 

P.  &M.  447)  ii.  5346 

Symons  v.  Symons  (2  Swab.  &  T. 

436)  U.  866 


T.  V.  D.  (Law  Rep.  1  P.  &  M.  127) 

i.  381a;  ii.  282  a,  284  a,  583 

V.  M.  (Law  Rep.  1  P.  &  M.  81) 

ii.  594  a 
Ta  cha-nartah,  State  r.   (64  N.  C. 

614)  i.  223,  279 

Tacket  v.  May  (3  Dana,  79)  i.  625 

Taft  i;.  Adams  (3  Gray,  126)  i.  677 

Talbot  V.  Cams  (6  Met.  520)  i.  189 

u.  Hunt  (28  La.  An.  3)  i.  447 

V.  Seeman  (1  Cranch,  1)  i.  422 

Tallassee  Manuf.  Co.  v.  Glenn  (50 

Ala.  489)  ii.  364 

Tandy  v,  Masterson  (1  Bibb,  380)  i.  469 
Tanner  v.  Skinner  (11  Bush,  120)  ii.  528 
Tappan  v.  Nutting  (Brayt  187)      ii.  7536 


SicnoH 
Tappan  v.  Tappan  (6  Ohio  State, 

64)  ii.  260,  750,  751 

Tarant,  Rex  v.  (1  Bott.  P.  L.  388;  2 

Bott  P.  L.  68  i.  173 

Tarbeil,  Petitioner  (32  Maine,  589)  ii.  93, 

262 
Tarkington  o.  State  (1  Ind.  171)   ii.  6286, 

529 
Tarpley  v.  Hamer  (9  Sm.  &  M.  310)  i.  667 

t;.  Poage  (2  Texas,  139)  L  488 

Tarry  u.  Browne  (1  Sid.  64)  i.  215 

Tate  0.  Tate  (11  C.  £.  Green,  55)  il.  284, 

284  a 
Tatham  v.  Tatham  (8  Swob.  &  T. 

611)  ii.  282a 

Tayloe  v.  Merchants'  Fire  Ins.  Co. 

(9  How.  U.  S.  890)  ii.  328 

Taylor,  In  re  (4  Ch.  D.  157)  ii.  6286.  684  a 

,  In  re  (9  Paige,  611)  L  488,  439,  486, 

606 
V.  Bank  of  lUinois  (7  T.  B. 

Monr.  676)  i.  424 
V.  Binnie  (4  Deas  &  Anderson, 

814;  10  Scotch  Sess.  Cas.  18)       ii.  411 

V.  Carpenter  (3  Story,  458)       ii.  132 

p.  Gladwin  (40  Mich.  282)        ii.  427, 

497  498 
1'.  Grand   Trunk  Railway   (48  ' 

N.  H.  804)  ii.669 

V.  Jeter  (33  Ga.  196)  ii.  545 

V,  Kello  ( 1    Fras.  Pom.  Rel. 

214)  1. 286 

V.  Kello  (Mor.  12687)  i.  288 

,  People  0.  (1  Mich.  N.  P.  198)   i.  288 

V.  Place  (4  R.  I.  824)  i.  680 

V.  Robinson  (29  Maine,  828)      i.  442 

V.  Runyan  (9  Iowa.  622)  i.  423  a 

V.  Shemwell  (4  B.  Monr.  575)  i.  441, 

442 

V.  Simpson  (6  J.  J.  Mar.  689)  ii.  787 

V.  Starr  (2  Root,  298)  ii.  744 

t;.  State  (62  Missis.  84)  i.  291 

,  State  V.  (Phillips,  608)    i.  156,  168a 

u.  Taylor  (4  Des.  167)      i.  719,  768  ; 

ii.  368,  472 

r.  Taylor  (8  How.  U.  S.  188)    i.  198 

V.  Taylor  (1  Jones.  N.  C.  628)  ii.  397 

V.  Taylor  (1  Lee.  671)  i.  446 

V.  Taylor  (2  Lee,  172)        i.  75:>,  767 

V.  Taylor  (2  Lee,  274)  i.  446,  506, 6:^8 

V.  Taylor  (76  N.  C.  488)    i.  718,  736, 

754,826 

V.  Taylor  (26  Ohio  State,  71)  ii.  497 

V.  Taylor  (cited  2  Phillim.  40)  ii.  468 

V.  Taylor  (1  Stew.  Ch.  207)     i.  777, 

808  a  808 

V.  Taylor  ( 18  Texas,  674)  i!  724 

Taylor's  Succession  ( 15  La.  An.  318)  i.  475 
Tayman   v,  Tayman,   (2   Md.  Ch. 

398)  i.  718 ;  ii.  887,  898,  520 

Tebbets  v.  Hapgood  (84  N.  H.  420)  i.  563, 

620 
Tern  V.  Tefft  (85  Ind.  44)  i.  178, 800;  ii.  201 
Teft  V.  Teft  (8  Mich.  67)  L  664 

713 


Tno 


INDEX  TO  THE   CASES  CITED. 


TIN 


ii.  663 
:  u.  89 


SBonoH 
Tempany  v.  Hakewill  (1  Fost  &  F. 

488)  i.  568 

Templeton  v.  Tyree  (Law  Rep.  2  P. 

&  M.  420)  i.  284,  292 

Tenducci's  Case  (cited   8  PhiUim. 

695)  ii.  128 

Terhune  v.  Terlmne  (40  How.  Pr. 

258)  ii.  80 

Terrett  v.  Taylor  (9  Cranch,  43)  1.  68 

Territt  v.  Woodruff  ( 19  Vt.  182)        i.  418 
Terry's  Appeal  (5  Smith,  Pa.  344)     L  606 
Terry  v.  Buffington  (11  Ga.  887) 
Tew  o.  Tew  (80  N.  C.  816)    i.  707  . 
Tewksbury  v.  Tewksbury  (2  Dane 

Abr.  810)  ii.  246 

— ^  0,  Tewksbury  (4  How.  Missis. 

109)  i.  706 ;  ii.  244,  376,  446,  512 

Texas's  Case  (1  Ashm.  175)  ii.  488 

Texas    Land    Co.  v.   Williams  (48 

Texas.  602)  i.  88 

Thatciier  o.  Thatcher  (17  111.  66)  ii.  92. 367 
Tiiayer  r.  Boston  (124  Mass.  132)    ii.  121 

V.  Brooks  (17  Ohio,  489)  ii.  182 

V.  Davis  (38  Vt.  I6:i)  ii.  626 

V.  TIjayer  (101  Mass.  Ill)        ii.  625 

V.  Thayer  (0  R.  L  877)  ii.  306  a,  808, 

895,  898,  665 
Thomas  r.  Beckman  (1  B.  Monr.  29)  i.  412 

i;.  Brown  (10  Ohio  State,  247)  i.  633, 

636,652 

V.  Dayis  (7  B.  Monr.  227)  i.  424 

V,  Everard  (6  H.  &  N.  448)     i.  634  a, 

636,638 
—  V.  Grordon  (7  Scotch  Sess.  Cas. 

872)  i.  2Grt 

17.  Roberts  (8  DeG.  &  S.  758)  ii.  628  6 

-—     V.  Tailleu  (18  La.  An.  127)      i.  766 ; 

ii.  88 

V.  Thomas  (18  Barb.  149)  U.  802, 409 

V.  Thomas  (7  Busli,  666)  ii.  398 

V.  Thomas  (5  C.  E.  Green,  97)  i.  726, 

743 :  ii.  374 

V,  Thomas  (2  Coldw.  123)  i.  722,  726 ; 

ii.  88 

V.  Thomas  (61  III.  162)  ii.  644 

0.  Thomas  (64  Misso.  863)        ii.  260 

V.  Thomas  (2  Swab.  &  T.  64)  ii.  498 

0.  Thomas  (2  Swab.  &  T.  89)  ii.  609a 

V.  Thomas  (2  Swab.  &  T.  1 13)  ii.  26  a 

i;.  Tliomas  (41  Wis.  229)  iL  869,  427, 

466 
Thomasson  v.  Kercheval  (10  Humph. 

822)  U.  668 

Thompson  v.  Hatch  (8  Pick.  612)        i.  84 

V.  Herrey  (4  Bur.  2177)  I.  681 ;  ii.  376 

V.  Higginbotham  (18  Kan.  42)  ii.314 

— ^  V.  Ketcham  (8  Johns.  190)         i.  412 

V.  Lee  (31  Ala.  292)  i.  214 

V.  Musser  (I  Dall.  468)    i.  428a,  424 

V.  State  (28  Ala.  12)  ii.  127, 144, 161. 

163. 163  a,  166, 171, 197, 198 

,  State  V.  (Wright,  617)  i.  131 

-^  Steamboat   Morton    (2    Ohio 

State,  26)  u.  132, 164 

714 


I  Sccnoif 
Thompson  o.  Stewart  (3  Ccnn.  171)  i.  4'J2 
V.  Thompson  (3  Head,  627)      ii.  387, 

—  V.  Thompson  (Law  Rep.  1  P.  & 

M.  663)  ii.  446.  447,  452 

i\  Thompson  (114  Mass.  666)  i.  279. 

804.  806.  307  a 

V.  Thompson  (10  Philad.  131)  u.  727 

V.  Thompson    ( 10    Rich.    £q 

416)  ii.  446,  642 
V.Thompson   (1   Swab.  &.  T. 

231)  i.  808;  ii.  671,  «  0 
V.  Thompaon  (2  Swab.  &  T. 

402)  ii.  636 
V.  Thompson  (2  Swab.  &  T. 

649)  ii.  469.609a 

V.  Thompson  (Wright,  470)      ii.  678 

-^—  V.  Thompson  (1  Yeates,  78;  2 

Dall.  128)  i.  719;  ii.  720 

o,  Trevanion  (Skin.  402)  ii.  661 

V.  Wadleigli  (48  Maine,  60)       i.  624 

V.  Warren  (8  B.  Monr.  488)      ii.  421 

V.  Wliitman  (18  Wal.  467)     ii.  199d 

Thorpberry  o,  Thomberry  (2  J.  J. 

Mar.  322)      i.  71,  718,  722,  731 ;  ii.  .328, 

865.386 

V.  Thomberry  (4  Litt.  251 )      ii.  260, 

457.  472,  612,  514,  750 
Thorndellv.  Morrison  (1  Casey,  Pa. 

826)  i.442 

Thorndike  v.  Boston  (I  Met.  242)   ii.  118, 

118a,  119 

17.  Rice  (24  Law  Reporter,  19)  ii.  204 

.  V,  Thorndike   (1    Wash.  Ter. 

198)  ii.  439 

Thome  v,  Eathan  (61  Vt.  620)  i.  573, 578. 

620 
Thorp  V.  Thorp  (Wright.  763)  i.  816 

Thorpe  v.  Shapleigh  (67  Maine,  235) 

i.  554.  621 

V.  Thorpe  (9  R.  I.  67)         i.  776,  808 

TlireewiU  i*.  Threewits  (4  Des.  660) 

i.  719 ;  ii.  38,  50.  69.  235,  355,  862 
Throckmorton.  U.  S.  u.  (98  U.  S.  61)  ii.  753 
Tliurston  v.  Perdval  (1  Pick.  415)  i.  411. 

413 

V.  Thurston  (99  Mass.  39)        ii.  767 

Tibshelf,  Rex  v.  (1  B.  &  Ad.  190)      i.  292 
Tiemann  v.  Tiemann  (34  Texas,  622) 

ii.  616  a 
Tiffin  V.  Tiffin  (2  Binn.  202)  ii.  61.  456 
Tillman  v,  Mosely  (14  La.  An.  710) 

ii.  120  <i 
Tilton  9.  Russell  (11  Ala.  497)  ii.  627 

Tim  V.  Tim  (47  How.  Pr.  258;  16 

Abb.  Pr.  N.  8.  89)  ii.  604 

Timmens,  Stote  v.  (4  Minn.  826)     L  497, 

499 
Timmings  v.  Timmings  (3  Hag.  Ec. 

76 ;  6  Eng.  Ec.  22)    ii.  9,  21.  86.  43,  45. 

102,  337.  340 
Timmins  v.  Lacy  (30  Texas.  116)  i.  156 
Tims  V.  Potter  (Martin.  N.  C.  22)  i.  154 
Tindal  v,  Tindal  (1  S.  C.  Ill)  i  88 


J 


!tEI 


INDEX  TO  THB  CASES  CITED. 


rwi 


Btottos 
Tioga  17.  South  Creek  (25  Smith,  Pa. 

438)  i.  547,  548 

Tisdaie  v.  Conn.  Mut.  Life  Ini.  Co. 

(26  Iowa,  170)  1.  462 

Titus  V.  Hobart  (6  Mason.  878)         i.  402 

V.  Scantling  (4  Biackf.  89)         i.  418 

Tock  Chew,  People  u,  (6  Cal.  686)  L  88 
Todd  V.  Stokes  ( 1  Ld.  Raym.  444 ; 

12  Mod.  244)  i.  568 
y.  Todd  (Law  Rep.  1  P.  &  M. 

121)  it  28  29 

Tolen  V.  Tolen  (2  Biackf.  407)  ii.  128, 141. 
144.  167,  161.  163  a,  176,  198, 199 
Tolerton  r.  Williard  (30  Ohio  State, 

679)  ii.  500,  502 

Tollemache  v.  Tollemaclie  (1  Swab. 

&  T.  557)  ii.  108,  1206 

Tomkins    v.  Tomkins    (3    Stock. 

512)  ii.  528 

V.  Tomkins  (1  Swab.  &  T.  163)  ii.  408 

1;.  Tomkins  ( 1  Swab.  &  T.  168) 

i.  717,  770 
Tomlinson,  In  re  (3  De  G.  &  S.  371)  ii.  544 
Tompkins    v.  Tompkins   (8  C.  £. 

Green,  303)  ii.  528 

Tomppert  v.  Tomppert  (13  Bush, 

326)  i.  104  a,  215 

Tongue  v.  Tongue  (1  Moore  P.  C.  90)  i.  292 
Toone  v.  Toone  (10  Philad.  174)  ii.  267 
Torrance  v.  McDougald  (12  Ga.  526)  i.  90 
Tonlmin,  In  re  (R.  M.  Charl.  489) 

ii.  528  d,  529,  546 
Touni^  V,  Toum^  (9  La.  462)   i.  724,  786 ; 

ii.  668 
Tourney  v,  Sinclair  (3  How.  Missis. 

824)  i.  631,  647 

Tourtelot  v.  Tourtelot  (4  Mass.  606) 

ii.  237,  257 
Tovey  v.  Lindsay  (1  Dow,  117)       ii.  126, 

181,  184,  230 
Towle  V.  Blake  (48  N.  H.  92)  ii.  669 

Town  17.  Lamphire  (37  Vt.  52)  i.  624 

Towns  V.  Springer  (9  Ga.  130)  ii.  768  « 
Townsand  v.  Townsand  (21  III  540)  ii.  811 
Townsend  v.  Graves  (3  Paige,  458)  ii.  644 

V.  Griffin  (4  Barring.  Del.  440)     i.  5, 

9,  14,  678,  679,  680,  684. 686, 687. 
698;  ii.  170,710,712,713 
^—  r.  Townsend  (Law  Rep.  8  P.  & 

M.  129)  i.  783,794  a;  ii.  82 

o.  Townsend  (2  R.  I.  160)        ii.  844 

Tracey  v.  Sacket  (1  Ohio  State,  54)  i.  193 
Tracy,  In  re  (I  Paige.  680)  ii.  169 

Trail  V,  Trail  (5  Stew.  Ch.  281)  i.  808 
Trammell    v.  Thurmond   (17  Ark. 

203)  i.  463 

Travis  v.  Barger  (24  Barb.  614)  ii.  7 

Trelawney  v,  Coleman  ( 1  B.  &  Aid. 

90)  ii.  621 

V,  Colman  (2  Stark.  191)  ii  621 

Trimble  v.  Trimble  (2  Ind.  76)        i.  413. 

583 ;  ii.  262,  268 

V.  Trimble  (15  Texas,  18)  ii.  514, 582 

Tripp  V.  Browneil  (2  Gray,  402)         i.  84 


Skotioh 
Troughton  v.  Hill  (2  Hayw.  406)      i.otiJ, 

604 
Trout,  Commonwealth  v.  (26  Smith, 

Pa.  879)  ii.  763« 

17.  Drawhorn  (57  Ind.  570)         1.  814 

Trowbridge  v.  Carlin  (12  La.  An. 

882)  i.  754 

Trower's  Case  (Macq.  Pari.  Pract. 

656)  i.  483,  524 

Trubee  v.  Trubee  (41  Conn.  86)        i.  824. 

827 :  ii.  602,  604,  606,  6U6 
True  V.  Ranney  (1  Fost.  N.  H.  52)   i.  124, 

128.  218,  376 

V.  True  (6  Minn.  468)     ii.  241,  753  a 

Truman's  Case  (1  East  P.  C.  470)   i  442. 

407,  602 
Tryon  u.  Rankin  (9  Texas,  596)  i.  426, 427 
Tubs  V.  Harrison  (4  T.  R.  118)  ii.  627 
Tucker  v.  Carlin  (14  La.  An.  734)    ii.  421 

0.  Scott  (Penning.  965)  i.  683 

V.  Tucker  (11  Jur.  893;  5  Notes 

Cas.  468)  ii.  248.  244,  246,  618 

Tulley  u.  Alexander  (11  La.   An. 

628)  i.  624 

Tully.  Rx  parte  (4  Pike,  220)  i.  677 

Tummalty  v,  Tummalty  (8  Brad. 

869)  i.  508 

Turbitt  17.  Turbitt  (21  111.  438)  i.  743 

Turing,  Ex  parte  (1  Ves.  &  B.  140)  i.  186, 

137  a 
TumbuU  (7.  TurnbuU  (28  Ark.  615)  li.  88 
Turner  v.  BillflgrHm  (2  Cal.  620)       l.  800 

0.  Buckfieid  (8  Greenl.  229)      ii.  124 

V.  Felton  (2  I'hilliin.  92)  i.  294 

t'.  Meyers  (1  Hag.  Con.  414 ;  4 

Eng.  Ec.  440)  i.  124,  125.  127,  130; 

ii.  307.  563,  564.  505 

,  People  17.  (55  lU.  280)  ii.  628  6 

17.  Rookes  (10  A.  &  E.  47)  ii.  SDO,  391 

V,  Rooks  (2  Per.  &  I).  294)       ii.  8'JO 

State,  V.  (Wright,  20)  i.  131 

17.  Turner  (44  Ala.  487)     i.  786,  744 ; 

ii.  53,  156,  163,  170a,  898,  468,  467, 

463 

V.  Turner  (8  Greenl.  898)  ii.  818, 346 

17.  Turner  (2  Spinks,  201,  n.)  ii.  41a 

17.  Turner  (2  Swab.  &  T.  426)  ii.  3  U 

,  U.  S.  17.  (11  How.  U.  S.  668)    i.  41"' 

Turney  v.  Tumey  (4  Edw  Ch.  666) 

ii.  642,  670 
Turpen  i7.  Tipton  (7  Ind.  172)  i.  677 

Turpin  v.  Public  Administrator  (2 

Brad.  424)  1.261 

Tnrrel  v.  Turrel  (2  Johns.  Ch.  891) 

ii.  854,  406,  457 
Turst  17.  Turst  (2  Lee,  92,  n. ;  6  Eng. 

Ec.  50)  ii.  894 

Turton  i7.  Tarton  (3  Hag.  Ec.  838 ;  5 

Eng.  Ec.  130)  ii.  0, 

14,  18,  44,  49,  60,  70,  89,  253,  885. 

886,  839,  635 
Twisleton  v,  Twisleton  (Law   Rep. 

2  P.  &  M.  839;  1  Eng.  Rep.  260)  ii.  409  a 
Twitty,  State  v,  (2  Hawk%  441)       i.  424 

715 


VAN 


INDEX  TO  THE  CASES  OITED. 


VRO 


Sionov 
Twyman  i;.  Twynian  (27  Mino.  383) 

ii.  38,  249 
Twyning,  Rex  v.  (2  B,  &  Aid.  886)  i.  487, 

463 
Tynton  i;.  King's  Norton  (2  Bott  P. 

L.  24)  ii.  126 

Tyler  v.  Trabue  (8  B.  Monr.  306)      t.  409, 

427  630 
Tyson's  Appeal  (10  Barr,  220)  i.  682,'  606 


U n  V.  F 8  (2  Rob.  Ec  614)  ii.  588  a 

U.  t;.  J.  (Law   Rep.  1  P.  &  M.  460) 

i.  381a;  ii.  2b2a,  284  a 
Uhl  i;.  Uhl  (62  Cnl.  260)  ii.  291,  299 

IJIiler  t;.  Semple  (6C.  £.  Green.  288)  i.  409 
Ulrich  u.  Uirich  (8  Kan.  402)  ii.  268 

Underwood  v.  Underwood  (12  If  la. 

434)  ii.  260 

University  of  Maryland  v.  WiUiams 

(9  Gill  &  J.  365)  i.  670 

University  of  Oxford  Case  (10  Co. 

68  h)  i.  434 

Upton.  Reg.  v  (1  Car.  &  K.  166,  n.)  i.  497 
Urquhart  v.  Flucker  (Ferg.  269;  8 

Kng.  £c.  420)  ii.  176 

Utsler  V.  Uisier  (Wright,  627)  i.  823 

Utterton  v.  Tewsh  (Ferg.  28)     ii.  29,  148, 

160 

Vaigneur  v.  Kirk  (2  Des.  640)  1.  42 

Vail  0.  McKernan  (21  Ind.  421)  i.  83 

Valansart's  Succession  (12  La.  An. 

848)  i.  406 

Valentine  v.  Valentine  (4  Halst.  Ch. 

219)  ii.  533 

Valleau  v.  Valleau  (6  Paige,  207)     i.  114, 

710:  ii.  104.  107,  842 
Van  Aernam  ».   Van  Aernam   (1 

Barb.  Cli.  876)      i.  448 ;  ii.  23,  669,  740 
Van  Arsdalen  v.  Van  Arsdalen  (3 

Stew.  Ch.  869)  i.  726,  788 ;  ii.  868 

Vanatia  v.  Anderson  (8  Binn.  417)  i.  83 
Vanauken,  In  re  (2  Stock.  186)  i.  126, 184 
Van  Buskirk  v.  Claw  (18  Johns.  340) 

i.  446,  46.3,  608,  618 

V,  Mulock  (8  Harrison,  184)     i.  426; 

ii.  499 
Vance  v.  Vance  (8  Greenl.  182)       ii.  246 

V.  Vance  (17  Maine,  203)        ii.  268, 

846.766 
Van  Cort  v.  Van  Cort  (4  Edw.  Ch. 

621)  ii.  642,  643 

Vandegrift  v.  Vandegrift  (3  Stew. 

Ch.  76)  ii.  402,  406  o,  407 

Vander  Donckt  v,  Thellasson  (8  C. 

B.  812)  i.  629 

Vandergucht   v.    De  Blaquiere    (8 

Sim.  816)  ii.  487,  606 

Vandervoort   v.  Smith    (2  Caines, 

166)  i.  426 

Vandiuser   v.  Vandocer    (6  Paige, 

366)  ii.  733 

Tandy ck  v.  Hewitt  (1  East,  96)        ii.  76 

716 


Sionoir 
Vane's  Case  (13  East,  172,  n ;  1  W. 

Bl.  18)  i.  766,  786 

Van  Epps  v.  Van  Epps  (6  Barb.  820) 

ii.  614.  626,  6S5,  642 
Vanleer  v.  Vanleer  (1  Harris,  Pa. 

211)  i.  788,  799 

Van  Note  o.  Downey  (4  Dutcher, 

219)  1. 682 

Van  Order  v.  Van  Order  (8  Hun, 

316)  i.  686,  687  a,  660 ;  ii.  37.  236  a 

Van  Storch  v.  Griffin  (21  Smith,  Pa. 

240)  i.  874 ;  ii.  701 

Van  Tuyl  v.  Van  Tuyl  (67  Bart. 

236 ;  8  Abb.  Pr.  m.  a.  6)      i.  251  a,  279, 

488 
Van  Valkinburgh    v.   Watson    (13 

Johns.  480)  ii.  628 

Van  valley  v.   Vanvalley   (19  Ohio 

State,  688)  ii.  876 

Van   Veghten  v.  Van  Veghten   (4 

Johns.  Ch.  601)  i.  761 ;  ii  286 

Van    Voorhees    v.   Van    Voorliees 

(Wright,  636)  i.  783 

Vauzant  v.  Vanzant  (28  lU.  636)      ii.  602, 

616  a 
Varner  v,  Vamer  (8  Blackf.  163)  ii.  266 
Vaughan  v.  Buck  (3  Eng.  L.  &  Eq. 

136 ;  1  Sim.  v.  s  284)        i.  682 ;  ii.  460 

V.  Phebe  (Mart.  &  Yerg.  6)        L  640 

Vaughn  v.  Riggers  (6  Ga.  188)  i.  460 

I'.  McQueen  (9  Misso.  880)        i.  344 

Venable  v.  Craig  (44  Ga.  437)  it  463 

Venuci  v.  Cademartori  (69    Misso. 

362)  ii.  124 

Venus,  The  (8  Cranch,  268)  ii.  120  a 

Verholf  r.  Van  Houwenlengen  (21 

Iowa,  429)  i.  496 ;  u.  44 

Vertner  v,  Humphreys  (14   Sra.  & 

M.  180)  i.  404 

Viall  V.  Smith  (6  R.  L  417)  i.  468 

Vignos  V.  Vignos  (16  III.  186)  i.  718.  729 
Viliareal  v.  Mellish  (2  Swanst.  633)  ii  627 
Vincent's  Appeal  (10    Smith,   Pa. 

228)  i.  439 

Vincent  i;.  Parker  (7  Paige,  66)      ii.  604, 

624 
Vine,  Reg.  v.  (Law  Rep.  10  Q.  B.  196)  i.  99 
Vineall  v.  Veness  (4  Fost.  &  F.  344)  i.  2 
Vinsant  v.  Vinsant  (49  Iowa,  639)  i.  823; 

ii.  766 

Violett  V,  Violett  (2  Dana,  328)        i.  668 

Vischer  v,  Vischer  (12  Barb.  640)  ii.  128. 

144,  169,168  a,  167,  762,763 

Viser  v,  Bertrand  (14  Ark.  267)      ii.  239, 

391 
Volentine  v.  Bladen  (Harper,  9)  ii.  628 
Von  Glahn  v.  Von  Glahn  (46  III. 

134)  i.  764 ;  ii.  427.  467, 467 

Voullaire  v.  Voullalre    (46  Missa 

602)  u.  643 

Vreeland  v,  Vreeland  (8  C.  £.  Green, 

43)  ii.  402 

Vroom  V.  Marsh  (2  Stew.  Cfa.  15)  ii.  402. 

418,460 


WAL 


INDEX  TO  THE  CASES  CITED. 


WAR 


Smrkkv 
W.  V.  H.  (2  Swab.  &  T.  210)     L  832,  80;^, 

334 ;  ii.  682,  597,  608 
W.  V.  R.  (1  P.  D.  405)  ii.  682,  684 

Waddams  v.  Baroham  (1  Tyler,  283) 

ii.  760  a 

V.  HumphreT  (22  III.  661)         ii.  723 

Waddeli  v.  VVaddeil  (2  Swab.  &  T. 

684)  i.  784 

Wadsworth  v.  Sharpsteen   (4  Seld. 

888)  ti.  569 

V.  Wadsworth  (40  Iowa,  448)    ii.  256 

Wagg  V.  Gibbons  (5  Ohio  State,  580)  i.  605 
Wagner's  Estate  (2  Asiim.  448)  i.  653 
Wagner  v.  Wagner   (6   Misso.  Ap. 

573)  ii.  53,  286,402,  584  a 

Wahle  V,  Walile  (71  III.  510)  ii.  355 

Wait  V.  Wait  (4  Barb.  192;  4Coro8t. 

96)  ii.  707 

Waithman  v.  WakeBeld  (1  Camp. 

120)  i.  618 

Wakefield    v,  Mackay  (1    Phillim. 

134)  i.  167 

— ,  Rex  V.  (89  Annnal  Register, 

316;  47  Edin.  Rev.  100;  2  Lewin, 

279;   2  Townsend    St.  Tr.   112; 

Deac.  Crim.  Law,  4)  i.  196 

V.  Wakefield  (1  liag.  Con.  894)  i.  292 

Walcot  u.  Botfleld  (Kay,  534)  ii.  118, 124 
Waldegrare  Peerage,  Tlie  (4  CI.  & 

F.  649)  i.  284,  897 

Waldron  w.  Tuttle  (4  N.  H.  371)        i.  540 

V.  Waldron  (5  Smith,  Pa.  281) 

ii.  258  a,  887.  399,  418,  498 
Wales  9.  Wales  (119  Mass.  89)        i.  101 ; 

ii.  748  a 
Walgrove  v.  Walgrove  (3  Edw.  Ch. 

227)  ii.263a 

Walker  v.  Seal  (8  Clif.  165)  i.  638 

^— ,  Commonwealth    v.   (4  Mass. 

556)  ii.  118  a 

V.  Dueros  (18  T^.  An.  708)  i.  84 

V,  Forbes  (26  Ala.  189)  i.  580 

V.  Forbes  (31  Ala.  9)  i.  427 

•»—  V.  Fraser  (9  Scotch  Sess.  Cas. 

8d  ser.  1091)  ii.  79,  618  a 
n.  Laighton   (II    Fost.   N.   H. 

Ill)    i.  786,  789,  790.  806,  810 ;  ii.  628  a 

V.  Lamb  (Cro.  Car.  268)  i.  48 

,  Reg.  V.  (2  Moody  &,  R.  212)     ii.  659 

V.  Sanborn  (46  Maine,  470)       ii.  7'^3 

V.  Simpson  (7  WatU  &  S.  83)  i.  568, 

616,  621 

V.  Walker  (41  Ala.  863)  i.  418 

V.  Walker  (42  Ala.  489)  ii.  751 

V.  Walker  (1  Curt.  Ec.  560)      iL  395 

—  p.  Walker  (cited  3  Hag.  Ec. 

69 ;  6  Eng.  Ec.  15)  ii.  6 

V.  Walker  (59  How.  Pr.  476)    ii.  498 

V.  Walker  (20  Hun,  400)  ii.  498 

V.  Walker  (1  Misso.  Ap.  404)  i.  785  ; 

ii.  118  a.  124 
-^-  V.  Walker  (2  Phillim.  153)    IL  22, 28, 

48  49 
V.  Wingfteld  (18  Yes.  443)         i.  469 


Ewonou 
Wall  V.  Wall  (2  Har.  &  G.  79)  i.  84 

V.  Williams  (11  Ala.  826)         i.  228 ; 

ii.  141,  754 

V.  WiUiamBOD  (8  Ala.  48)  i.  228, 

856.372;  ii.  141,764 
Wallace  v,  Bassett  (41  Barb.  92)      i.  633, 

650 

,  Statfe  r.  (9  N.  H.  516)       i.  46.%  464. 

468,  479 ;  ii.  625 
Waller,  State  v.  (80  N.  C.  401)  ii.  620, 629 
Walling  w.  Walling  (1  C.  K  Green, 

889)  ii.  406, 456 

Wallingsford  v.  Wallingsford  (6  Har. 
&  J.  485)  i.  646;  ii.  285,  361,  855,   860, 

862,  863, 427,  435 
Wallis  V.  Wallis   (29  Law   J.  k.  a. 

Mat.  151,  n.)  ii.  461 

Walls  i;.  State  (82  Ark.  665)  i.  150 

Wallscourt  c.  Wallscoart   (11   Jur. 

134)  i.  786 ;  ii.  652 

Walsh  V.  Farrand  (18  Mass.  19)     i.  666  a 

p.  Kelly  (10  Casey,  Pa.  84)        i.  653 

,  People  V.  (11  Hun,  292)         ii.  863  c 

Walter's  Appeal  (20  Smith,  Pa.  892)  i.  820 
Walton  V.  Sugg  (Phillips,  N.  C.  98) 

ii.  760  a 

V,  Northington  (6  Sneed,  282)   i.  194 

V.  Rider  (1  Lee,  16)  i.  228,  2oO ; 

ii.  290 

V.  Walton  (82  Barb.  203)  ii.  828 

Waltz  V.  Waltz  (18  Ind.  449)  ii.  164 

Wambaugh  v,  Schenck    (Penning. 

229)  1. 452 

Wanamaker    v.    Wanamaker     (10 

Philad.  466)  ii.  8U 

Wand  V.  Wand  (14  Cal.  512)    i.  717,  719  ; 

ii.  530. 532 
Wanzer  v.  Self  (30  Ohio  State,  378)  ii.  767 
Warburton  v.  Aken  (1  McLean,  460)  ii.  760 
Ward  V.  Barnard  (1  Aikens.  121)      i.  670 

V.  Dey  (7  Notes  Cas.  96)  i.  529 

V.  Dey  (1  Rob.  Ec.  759)     i.  624,  683 

V.  Dulaney  (28  Missis.  410)       i.  124, 

127, 189,  457 

V.  Roper  (7  Humph.  Ill)      ii.  628 6 

V.  Ward  (2  Dey.  Eq.  653)  ii.  302,  :m 

V.  Ward  (1  Swab.  &  T.  185)     i.  783, 

794 

V,  Ward  (1  Swab.  &  T.  484)    ii.  456, 

467  498 

».  Ward  (1  Tenn.  Ch.  262)      ii.'406, 

65L 

V.  Ward  (20  Wis.  266)  i.  785 ;  ii.  6(i5  a 

Wardlaw  v.  Wardlaw  (89  Ga.  53)     ii.  497 
Ware  v.  Ware  (8  Greenl.  42)  ii.  280 

Waring  ».  Waring  (2  Phillim.  182; 
1  Eng.  Ec.  210;  2  Hag.  Con.  153)  i.717, 
768,  761,  764,  765,  767,  768 ;  ii.  669 
Warlick  t;.  White  (76  N.  C.  175)      i.  547, 

547a 
Warner,  Ex  parte  (4  Bro.  C.  C.  101) 

ii.  5*28  i/, 
—  0.  Commonwealth  (2  Va.  Cas. 
05)     i.  424,  441,  494.  495,  497,  498,  528 

717 


VAtr 


IKDBX  TO  THE  CASES  CITED. 


WEL 


Stcnoir 
Warner  v,  Heiden  (28  Wis.  517)     i.  654 ; 

ii.  890,  898 

p.  Warner  (11  Kan.  121)  ii.  825 

V.  Warner  (88  Missis.  547)       ii.  620 

—  V.  Warner  (4  Stew.  Cli.  226)      ii.  58, 

57, 64,  280 
Warren  v.  Bray  (8  B.  &  C.  818)       i.  466, 

468 
—  V.  Clemence  (44  Conn.  808)      ii.  366 

—  v.  Thomaston  (48  Maine,  406)  ii.  123 

V.  Warren  (8  Mass.  32! )     i.  7 18,  729 

Warren  Manuf.  Co.  v.  JEtna,  Ins.  Co. 

(2  Paine  C.  C.  601)  ii.760a 

Warrender  v.  Warrender  (2  CI.  &  F. 

488 ;  9  BUifh.  n.  s.  89)   i.  242,  366,  S61, 

362, 366,  872,  877,  684,  686 ;  ii.  126, 12», 

148,  181,  182,184,  185. 186. 189,  191,234 
Warwick  v.  Cooper  (6  Sneed,  669)  i.  148, 

146,  158 
Washburn  v,  Tracy  (2  D.  Chip.  128)  ii.  76 

0.  Washbnrn  (9  Cal.  475)  i.  818 

V.  Washburn  (8  Mass.  181)      ii.  608 

V.  Washburn  (5  N.  H.  196)      ii.  241. 

609,  626,  644 
Washington  v.  Mahaska  (47  Iowa, 

57)  i.  803  a;  ii.  125 

Waskam  v.  Waskam  (31  Missis.  164)  i.  784 
Waterborough  v.  Newfield  (8  Greenl. 

208)  ii.  126 

Waterman,  Commonwealth  o.  (122 

Mass.  43)  i.  347  a 

Waters  v.  Waters  (49  Misso.  886)    ii.  898, 

409  a,  418,  429 
Wfltkins  V.  Haifrht  (18  Jolms.  138)   i.  101 

t;.  Holman  ( 16  Pet  26)      i.  680,  681, 

688 

V.  Watkins  (7  Yerg.  283)  i.  656 

Watkinson  v.  Mergatron  (T.  Raym. 

464)  i.  816 

1;.  Watkinson  (12  B.  Monr.  210)  i.  767, 

773,  796 ;  ii.  760 
Watkyns  v,  Watkyns  (2  Atk.  96)     ii.  80, 

852,  853 
Watney  v.  Lambert  (4  Hag.  £c.  89)  ii.  220 
Watson,  In  re  (4  Bankr.  Keg.  613)  ii.  124 

V.  Blaylook  (2  Mill,  851)  i.  845 

v.  England  (14  Sim.  28)  i.  462 

V.  Simpson  (18  La.  An.  337)  u.  120a 

p.  Threlkeld  (2  Esp.  687)  i.  537 

V.  Watson  (47  How.  Pr.  240 ;  1 

Hun,  267 ;  3  Thomp.  &  C.  667)  ii.  751 
Watt  V.  Kirby  (16  111.  200)  ii.  278 

Watters,  State  i;.  (3  Ire.  466)  i.  808,  547 
Watton  V,  Watton  (Law  Rep.  1  P.  & 

M.  227)  ii.  748 

Watts,  State  r.  (10  Ire.  869)  i.  844 

V.  Watts  (4  Swab.  &  T.  274)    ii.  498 

Waully,  Rex  v.  (1   Moody,  163;  1 

Uwin,  23)  i.  294 

Way,  State  o,  (6  Neb.  288)  ii.  626 

,  State  V.  (6  Vt.  811)  U.  614 

V.  Way  (64  III.  406)  ii.  124  a 

Way  mire  v,  Jetmore  (22  Ohio  State, 

271)  i.  125,  186;  u.  291,  298 

718 


Weatherbee  o.  Weatherbee  (20  Wis. 

499)  ii.  253  <x,  758a 

Weatherby,    State   o.   (48    Maine, 

258)  ii.  700 

Weathered  v.  Mays  (4  Texas,  387)  ii.  766 
Weatherf  ord  n.  Weatherford  (20  Ala. 

548)  i.  513 

Weatherley  u,  Weatherley  (1  Spinks, 

193)  ii.  636 

Weaver  r.  Bachert  (2  Barr,  80)  i.  2 

V.  Cry  or  (1  Dev.  337)  i.  442.  446 

,  Reg.  0.  (Uw  Rep.  2  C.  C.  85)  i.  467 

r.  Wearer  (88  Ga.  172)    ii.  894,  898, 

439 
Webb's  Estate  (Tucker,  872)        i.  306  a  ; 

ii.708 
Webb  V.  Needham  (1  Add.  Ec.  494 ; 

2  Eng.  Ec.  189)  ii.  739 
V.  Webb  (1  Hag.  Ec  349;  8 

Eng.  Ec  162)  ii.  816 

Webber  v.  Webber  (79  N.  C.  572)  ii.  397 

t'.  Webber  (88  N.  C.  280)    ii.  261 

Weber  ».  Weber  ( 1  Swab.  &  T.  219)  ii.  4 18, 

461 
Webster  v.  McGinnis  (6  Binn.  286)  i.  558, 

562 

V.  Reid  (11  How.  U.  S.  487)  ii.  170  a 

V,  Keid  (Morris,  467)  ii.  768 » 

V.  Webster  (4  De  G.  M.  &  G. 

487)  1.636,638 
V.  Webster  (28  Eng.  L.  &  £q. 

216  ii.  58 

0.  Webster  (58  N.  H.  8)  i.  423  a 

0.  Webster  (3  Swab.  &  T.  106) 

ii.  509  a.  530  a 
Wedgwood's  Case  (8  Greenl.  75)      i.  442. 

46.').  464,  468.  478,  479 
Weed  V.  Mutual  Benefit  Life  Ins.  Co. 

70N.  Y.561)  i.  180 

Weeks  t;.  Hill  (88  N.  H.  199)  u.  239 

Weigel,  Succession  of  (18  La.  An. 

49)  ii.  241,  753 « 

Weikel  v,  Probasco  (7  Ind.  690)  i.  624 
Weinberg  v.  State  (25  Wis.  870)  i.  440a 
Weishaupt  v,  Weishaupt  (27   Wis. 

621)  ii.  406,408 

Welch's  Appeal  (48  Conn.  342)       ii.  466, 

557 
Welch,  In  re  (5  Ben.  280)  i.  621 

,  In  re  (74  N.  Y.  299)  ii.  6286 

,  State  V.  (26  Maine,  30)  ii.  648 

V.  Welch  (16  Ark.  527)    ii.  285, 246, 

311 

V.  Welch  (88  Wis.  634)    ii  365,  530, 

582,538 
Weld  V.  Boston  (126  Mass.  166)  ii.  120  a 
Welde  r.  Welde  (2  Lee,  578)    i.  1 13, 332; 

ii.  579.  585,  588,  597 
Welland    Canal    v.    Hathaway    (8 

Wend.  480j[  L  532 

Wellesley  v.  Beaufort  (2  Rass.  1)  ii.  529, 

6(29(/,64d 
— ^v.  Wellesley  (2   Bligh,  n.  8. 

124)  u.  629 


WHB 


INDEX  TO  THE  OASES  CITEB. 


WHI 


8iorft!i 

Wellesley  v.  Wellesley  (1  Dow  &  CI. 

162)  ii.  529,  646 

Wolls  V.  Cottam  (3  Swab.  &  T.  864)  ii.  298 

V.  Fisher  (1  Moody  &  R  99)     i.  94  ; 

ii.  689 

V.  Fletcher  (6  Car.  &  P.  12)       i.  94 ; 

ii.  689 

V.  Stout  (9  Cal.  479)  i.  638,  641 

u.  Thompson  (13  Ala.  793)      ii.  198, 

279,  682 

p.  Treadwell  (28  Missis.  717)     i.  647 

V.  Tucker  (3  Binn.  366)  ii.  723 

r.  Wells  ( 1  Swab.  &  T.  308)    ii.  416 

V.  Wells  (3  Swab.  &  T.  642)      ii.  406 

V.  Wells  (3  Swab.  &  T.  693)    u.  298, 

402 
Welman  p.  Kutting  (2  Dane  Abr. 

306)  i.  466 

Wertz  9.  Wertz  (43  Iowa,  634)      i.  130, 

734  a 
West  V.  SUte  (1  Wis.  209)  i.  601 

V,  West  (2  Mass.  223)  i.  100,678, 686, 

693,  697,  698 

V.  West  (10  S.  &  R.  446)  i.  606 

West  Boylston  l\  Sterling  (17  Pick. 

126)  ii.l20a 

West  Cambridge    v.  Lexington   (1 

Pick.  606)  i.  371 ;  ii.  701,  702,  717 

Westbrook  v.  Westbrook  (2  Greene, 

Iowa,  698)  ii.  233 
Weslby  r.  Vvestby  (1  Connor  &  Law- 
son,  637)                                         ii.  239 
V.  Westby  (2  Drary  &  Warren, 

602)  i.  320 

Westerweltp.  Lewis  (2  McLean,  611) 

ii.  763  e 
Westfall  V.  Jones  (23  Barb.  9)  i.  214 

Westfleld  v.  Warren  (8  Halst.  249) 

i.  439,  640 
Westmeath  v,  Salisbury  (6  Bllgh, 

V.  a.  339)  i.  687 
17.  Westmeath  (2  Hag.Ec.  Supp. 

1 ;  4  Eng.  F^  '2SS)  i.  684,  717,  726,  780, 

784,  741,  766,  804,  806 ;  il.  22,  83,  46, 
49,  60,  66,  68.  71,  284,  619,  663 

V.  Westmeath  (Jacob,  126)  i.  684, 636 

r.  Westmeath  (8  Knapp,  42)    ii.  876, 

429,  447,  466,  488 
Weston  V,  Stammers  (1  Dall.  2)  i.  478 
Wetmore  v,  Wetmore   (6  Oregon, 

469)  ii.  601,  609 

Whaley,  State  v.  (10  S,  C.  600)     i.  163  a, 

606a 
Wharton  v.  Lewis  (1  Car.  &  P.  639)    i.  2, 

168 

V.  Malr  (Ferg.  260)  ii.  128, 148 

Wheeler  v.  Alderson  (8  Hag.  Ec. 

674)  i.  180,182;  ii.  668 

r.  Cobb  (76  N.  C.  21)  ii.  124 

r.  Hotchkiss  (10  Conn.  226)     ii.  712 

9.  Mc Williams  (2  U.  C.  Q.  B. 

77)  i.  444,  472 

p.  Wheeler  (2  Dane  Abr.  810)  ii.  787 

V.  Wheeler  (18  lU.  39)       iL  429,  472 


SionoN 
Whetford,  Rex  v,  (cited  6  Bentham's 

Rationale  of  Judicial   Evidence, 

160)  i.  628 

Whetstone   v.   Coffey    (48    Texas, 

269)  ii.  609 

Whieldon  v,  Whieldon  (2  Swab.  & 

T.  888)        ii.  466,  467,  630  a,  662  a,  668 
Whijrham,    People    v.    (1    Wheeler 

Crim.  Cas.  115)  i.  486,  494 

Whipp  0.  Wliipp  (54  N.  H.  680)      ii.  326, 

366,898 
Whipple  P.  Dow  (2  Mass.  415)  ii.  627 

Whispell  V.  Whispell  (4  Barb.  217) 

i.  717,  726,  727,  742 ;  ii.  50.  62,  66,  67, 

68,  875  467,  667 
Whitaker  v.  Braroson  (2  Paine  C.  C. 
.  209)  ii.  760  a 

V.  Strong  (16  Ga.  81)  ii.  227 

Whitcher  v.  McLaughlin  (116  Mass. 

167)  i.  419,  467,  473  a 

Whitcomb  v.  Whitcomb  (2  Curt.  Ec. 

361)  ii.  126 

».  Whitcomb  (46  Iowa,  437)  ii.  1206, 

121,  122,124  a,  163  a,  753  a 

,  State  V.  (62  Iowa,  85)  ii.  758  a 

White  V.  Brown  (1  Wal.  Jr.  217)  ii.  118a 

t'.  Burnley  (20  How.  U.  S.  236)  ii.  118 

V.  Crew  (16  Ga.  416)  i.  214 

V.  Driver  (1  Phillim.  84 ;  1  Eng. 

Ec.  44)  ii.  668 

V.  Henry  (24  Maine.  631)  ii.  628 

V.  Knapp  (47  Barb.  649)     i.  412,  418 

u.  Lowe  (1  Redf.  376)  i.  106, 114. 288 

V.  Perley  (16  Maine,  470)  i.  412 

1;.  State  (4  Iowa,  440)  i.  842 

,  State  V.  (45  Misso.  612)         ii.  368  c 

V.  Strother  ( 11  Ala.  720)  i.  640 

V.  Thomas  (12  Ohio  State,  312)     i.  2 

V,  White  (5  Barb.  474)  i.  676;  ii.  714 

u.  White  (2  Lee,  20;  6  Eng.Ec. 

15)  ii.  220 

V.  White  (106  Mass.  826)  i.  658 

V.  White  (5  N.  H.  476)     ii.  144,  198. 

832 

V.  White  (45  N.  H.  121)  ii.  241,  843  a 

V,  White  (I  Swab.  &  T.  691)    i.  737, 

761,  762  a 

V,  White  (Wright,  188)  i.  295  ; 

ii.  472,  67  / 

V.  Wilson  (18  Ves.  87)  ii.  668 

Whitesides  v.  Allen  (11  Bush,  28)  i.  163  a 
Whitewater  Vallev  Canal  v.  Hen- 
derson (3  Ind.  8)  ii.  750 
Whitfield  V.  Hales  (12  Yes.  492)      ii.  629, 

646 
Whithipole's  Case  (cited  Hob.  181)  i.  112, 

816 
Whiting  o.  NichoU  (46  111.  280)         i.  462 

V.  Whiting  (114  Mass.  494)  i.  825  a ; 

ii.  751 
Whitman  v.  Hapgood  (10  Mass.  437)  i.  672 
Whitmore,  Ex  parte  (1  Dick.  148)  ii.  606 
—  V.  Whitmore  (Law  Rep.  1  P.  & 

M.  96)  ii.  82,  894 

719 


WIL 


INDEX  TO  THE  OASES  CITED. 


WTh 


SiCTioir  I    * 
Whitney  v.  Walsh  (1  Gush.  29)        ii.  132  .  Williams  v.  Callow  (2  Vern.  762) 


V.  Whitney  (7  Bush,  520)  il.  760 
Whitsell  V.  Mills  (6  Ind.  229)  ii.  706,  710 
V.  Whitsell  (8  B.  Monr.  60)     ii.  898, 

Whitten  v.  Whitten  (8  Cush.  191)  i.  682 
Whittier  u,  Wliittier  (11  Post.  N.  H. 

462)  ii.  616,  618,  620 

WhittingtoD  r.  Whittington  (2  Dev. 
&  Bat.  64)  i,  86,  707  ;  ii.  23,  89,  90,  104, 

227.  230,  328 
Whorwood  v.  Whorwood  (1  Rep.  Oh. 

223)  Ii.  862,  363,  361 

Wier  V.  Still  (31  Iowa,  107)  i.  166,  184 
Wiggin  V.  Smith  (64  N.  H.  213)  ii.  600 
Wightman  v.  Wightman  (46  III.  167) 

il.  498,  601 

r.  Wightman  (4  Johns.  Ch.  843) 

i.  120,  186,  187  a,  140,  876,  377; 
ii.  266  a,  289,  291,  666 
Wihen  v.  Law  (8  Stark.  63)       i.  463,  467 
Wilbor  V.  Williams  (8  Law  Reporter, 

439)  ii.  76 

Wilbraham  o.  Ludlow  (99  Mass.  687) 

ii.  122 
Wilbur  0.  Tobey  (16  Pick  177)  i.  120 
Wilcocks  V,  Phillips  (1  Wal.  Jr.  47)  i.  630 
Wilcox,  People  v.  (22  Barb.  178)  ii.  628  6, 

660 

V.  Wilcox  (10  Ind.  486)         ii.  163  a 

Wild  V.  Harris  (7  C.  B.  999)  i.  2 

Wilde  u,  Wilde  (36  Iowa,  319)         ii.  881, 

881  a,  429,  492 

V.  Wilde  (2  Ney.  806)  ii.  409  a 

Wiles  D.  Wiles  (3  Md.  1)  ii.  866,  368 

Wiley  V.  Wiley  (27  Ala.  704)  ii.  256 

Wilke  1^.  Wilke  (28  Wis.  296)  ii.  509 

Wiikerson  u.  Goldthwaite  (1  Stew. 

&  P.  169)  ii.  744 

Wilkes  V.  Wilkes  (2  Dick.  791)       ii.  362, 

363 
Wilkie  V.  Collins  (48  Missis.  496)       i.  13, 

467 
Wilkinson  t^.  Deming  (80  111.  842)  ii.  632, 

542 

V.  Gibson  (Law  Rep.  4  Eq.  162) 

ii.  714 

V.  Gordon  (2  Add.  Ec.  152;  2 

Eng.  Eg.  267)  i.  467 ;  ii.  640,  739 

V.  Leiand  (2  Pet.  627)  i.  669 

i;.  Payne  (4  T.  R.  468)      i.  445,  509, 

518 

V.  Stanbrough  (1  La.  An.  264)  i.  699 

— —  V.  Wilkinson  (30  Law  J.  n.  b. 

Mat.  200,  n.)  ii.  639 

Willard  v.  Stone  (7  Cow.  22)  i.  2, 148, 170 

V.  Willard  (6  Baxter.  297)  i.  210,  216 

V.  Willard  (4  Mass.  606)  ii.  296 

William  r.  State  (33  Ga.  Supp.  86)    i.  156 
Williams,  In  the  Goods  of  (8  Hag. 
Ec.  217  ;  6  Eng.  Ec.  82)  ii.  789 

V.  Armroyd  (7  Cranch,  428)  ii.  199  c 

V.  Baily  (Law  Rep.  2  Eq.  781)  i. 684fl 

V.  Baldwin  (7  Vt.  603)  U.  728 

720 


ii.  353 


V.  Dormer  (16  Jur.  866;  9  Eng. 
L.  &  Eq.  598;  2  Rob.  Ec.  506)      i.  116; 

ii.  125,  ^6,  202,  765 

—  V.  East  India  Co.  (8  East,  192)  i.  485. 

460 

—  p.  Fowler  (Mcael.  &  Y.  269)  i.  722 ; 

ii  388  391 

—  V.  Gooch  (8  Met  Ky.  486)       ii!  524 
-—  V.  Hutchinson  (5  Barb.  122;  3 
Const.  312)  ii.  527 

—  V.  Monroe  (18  B.  Monr.  514)   ii.  888, 

398 

—  V.  Oates  (5  Ire.  585)     i.  874 ;  ii.  701, 

704 

—  ».  Prince  (8  Strob.  490)      i.  578.  577 

—  u.  Richards  (3  Car.  &  K.  81)      ii.  75 

—  V.  Saunders  (5  Coldw.  60)       i.  788 ; 

ii.  12o 

F.  State  (44  Ala.  24)  i.  212,  266.  446, 

50da 

V.  Sute  (54  Ala.  131)  i.  497,  521,  632 

,  State  V.  (20  Iowa,  98)  i.  494 

r.  Whiting  (11  Mass.  424)    ii.  118  a, 

120a 

V.  Williams  (3  Barb.  Ch  628)  ii  406, 

408,  637 

0.  Williams  (4  Dei.  188)  ii.  467,  47'A 

531,  638,  662 

p.  Williams  (8  Greenl.  185)       ii.  262 

V,  Williams  (1  Hag.  Con.  290; 

4  Eng.  Ec.  416)        ii.  80,  242,  248.  248, 
613,616,626,627,637.641 

V,  Williams  (13  Ind.  623)  ii.  530 

r.  Williams  (Law  Rep.  1  P.  & 

M.  29)  ii.  246 

1;.  Williams  (Law  Rep.  1  P.  & 

M.  178)  i.  634  a;  ii.  665 

V.  Williams  (Law  Rep.  1  P.  & 

M.  870)  u.  452,  494 

V.  Williams  (3  R.  L  186)  ii.  218 

V.  Williams  (8  Swab.  &  T.  547)  i.  783 

0.  Williams  (29  Wis.  617)        ii.  898, 

406,  409  a,  418,  419,  429,  459, 

460  466 

V.  Williams  (36  Wis.  862)  ii.  427, 457, 

467 

r.  WilUams  (46  Wis.  464)        i.  606  a 

Williamson  if.  Amilton  (18  La.  An. 
887)  ii.  729 

V,  Dawes  (2  Moore  &  S.  852)     i.  592 

t;.  Parisien  (1  Johns.  Ch.  389)  i.  299; 

ii.  103,  209 

V.  Williams  (8  Jones  Eq.  446)  i.  138, 

145 

v»  Williamson  (1  Johns.   Ch. 

488)  i.  71,76;  ii.  88,  103.104. 

285,  865 

V.  Williamson  (3  Sm.  &  M.  715)  i.  687, 

694 
Williamsport  v.  Eldred  (8  Norris.  Pa. 

429)  ii.  125 

Willinck  v.  Davis  (Harper,  260)  *      ii.  75 
Willings  V,  CoDsequa  (Pet.  C.  C.  801)  i.  408 


WIN 


INDEX   TO   THE   CASES   CITED. 


WOO 


SwmoN 
Willis  V.  Bernard  (8  Binj?.  876 ;  1 

Moore  &  S.  684 ;  6  Car.  &  P.  84*2)  ii.  621 

,  State  V.  (4  Eng.  196)        I  291,  842, 

345  a 
Willman  v.  Willman  (57  Ind.  500)  ii.  751 
WilUon  V.  Smyth  (1  B.  &  Ad.  801)  ii.  401 
Wilmington  v,  Burlington  (4  Pick< 

174)  i.  640 

Wilraore  v.  Wilmore  (16  B.  Monr. 

49)  ii.  510,  514,  616 

Wilson  u.  Barney  (6  Hun.  267)      ii.  753  e 

V.  Bird  (1  Stew.  Ch.  352)  ii.  75 

V,  Brockiey  (1  Phillim.  132)      i.  105 

V,  Burr  (25  Wend.  886)  ii.  391 

».  Carson  (12  Md.  54J        i.  4l8j  427 

V.  Graham  (4  Wash.  C.  C.  53)  ii.  199  c 

r.  Green  (25  Vt.  450)  i.  173 

V.  Lazier  (11  Grat.  477)  i.  424 

r.  Mushett  (3  B.  &  Ad.  748)  i.  633, 636 

,  Rex  i;.  (4  A.  &  E.  646,  n.)        ii.  646 

,  State  V.  (22  Iowa,  364)  i.  494 

17.  Walker  (8  Stew.  211)  i.  424 

V.  Wilson  (18  Ala.  176)  ii.  746 

V.  Wilson  (46  Cal.  899)    ii.  466, 530, 

552 

V.  Wilson  (1  Dea.  219)      ii.  387,  504 

V.  Wilson  (2  Dev.  &  Bat.  377) 

ii.  897,  651 
V.  Wilson  (14  Sim.  406 ;  31  Eng. 

L.  &  Eq.  29 ;  1  H.  L.  Cas.  588 ;  5 

H.  L.  Cas.  40)  i.  634  a,  636,  637 

V.  Wilson  (2  Hag.  Con.  203)    ii.  384, 

394 
w.  Wilson  (8  Hag.  Ec.  329,  n. ; 

5  Eng.  Ec.  129)  ii.  427,  434 

V.  Wilson  (40  Iowa,  280)  ii.  89, 92. 94 

V.  Wilson  (49  Iowa,  644)  ii.  893 

V.  Wilson  (Law  Rep.  1  P.  &  M. 

180)  ii.  280 
w.  Wilson  (Law  Rep.  2  P.  &  M. 

292)  ii.  846 
V.  Wilson  (Law  Rep.  2  P.  &  M. 

341)  i.  84 
V.  Wilson  (Law  Rep.  2  P.  &  M. 

358)  ii.  268  a 
V.  Wilson  (Law  Rep.  2  P.  &  M. 

486)  ii.  108.  120  6.  121,  894,  411 

V.  Wilson  (6  Moore  P.  C.  484)  ii.  44  6. 

63 
V.  Wilson  (Poynter  Mar.  &  Diy. 

268)  ii.  894 

V.  Wilson  (Wright,  128)  ii.  864.  504. 

628,689 

V.  Wright  (Dudley,  Ga,  102)    ii.  527 

Wilson's  Trusts,  In  re  (Law  Rep.  1 

Eq.  247)  i.  808,  372 

Wilt  V.  Vickers  (8  Watts,  227)         Ii.  528 
Wilton  V.  Falmouth  (15  Maine,  479)  ii.  118 

V.  Webster  (7  Car.  &  P.  198)    ii.  621 

Winchester  v.  Hinsdale  (12  Conn. 

•    88)  1.314 

Wing  V.  Hurlburt  (16  Vt.  607)         ii.  391 

V.  Tftylor  (2  Swab.  &.  T.  278)  i.  107, 

108 

TOL.  I.  46 


BsoTioir 
Winkley,  State  v.  (14  N.  H.  480)      i.  442, 

479,  486,  406,  496 
Winright,  State  r.  (12  Misso.  410)  i.  842 
Winscom  v.  Winscom  (8  Swab.  &  T. 

880)  ii.  66,  267  a 

Winship  v.  Winship  (1  C.  E.  Green, 

107)  ii.  121,124rt 

Winslow  V.  Winslow  (7  Mass.  96)    ii.  296 
Winstone  v.  Winstone  (2  Swab.  & 

T.  246)  ii.  477,  492 

Winter  v.  Henn  (4  Car.  &  P.  494)        ii.  7 

V.  Winter  (7  Philad.  869)       ii.  284  a 

Winter  Iron  Works  v.  Toy  (12  La. 

An.  200)  ii.  124 

Wintercast  v.  Smith  (4  Rawle,  177) 

U.  714 
Winters,  People  v.  (2  Parker  C.  C. 

10)  i.  764 

Wiseman,  Rex  i;.  (2  Smith,  617)       i.  786 
Wiser  v.  Lockwood  (42  Vt.  720)     i.  92  a, 

137  a 
Wistby  V.  Wistby  (1  Connor  &  Law- 
son,  637)  ii.  239 
Witton,  Rex  v,  (3  T.  R.  365)  i.  296 
Woart  v:  Winnick  (3  N.  H.  473)      i.  671, 

675 ;  ii.  234 
Wodell  V.  Coggeshall  (2  Met.  89)  ii.  528 
Wolf  t;.  Wolf  ( Wrigiit.  243)  ii.  30,  231 
Wolverton  v.  State  ( 16  Ohio,  173)    i.  497. 

600,501 
Wood  V.  Adams  (36  N.  H.  32)  i.  345 

V.  Famell  (50  Ala.  546)  i.  846 

p.  Fitzgerald  (3  Oregon,  668)    ii.  118 

V.  Warden  (20  Ohio,  518) 

D.  Malin  (6  Halst.  208) 

V.  Medley  (1  Hag.  Ec.  645) 

V.  O'Kelley  (8  Cush.  406) 

V,  Simmons  (20  Misso.  363) 


i.  652 

i.  402 

ii.309 

i.  664 

ii.  714, 

716 

ii.  75 

1.402 

ii.  629 

ii.  241 

ii.  626 


t'.  Waterville  (4  Mass.  422) 

V.  Watkinson  (17  Conn.  500) 

V.  Wood  (3  Ala.  750) 

V.  Wood  (2  Brews.  447) 

w.  Wood  (4  Hag.  Ec.  138,  n.) 

V,  Wood  (5  Ire.  674)  i.  707,  791 ; 

ii.  90.  256,  259 
V.  Wood  (2  Paige.  108 ;  8  Wend. 

867)  i.  71.  74 ;  ii.  38, 49,  76.  80,  99,  302, 

808, 834,  837, 341, 346,  347, 408, 604, 606. 

606, 620,  642 
V.  Wood  (2  Paige,  464 ;  8  Wend. 

867)  ii.  865,  406,  409 

V.  Wood  (Phillips,  N.  C.  588)  ii.  498 

Woodard  v.  Bellamy  (2  Root,  864)    i.  170 

V.  Spiller  (1  Dana.  179)  i.  640 

Woodbridge  u.  Auslm  (2  Tyler,  864)  i. 426. 

427 
Woodgate  v.  Taylor  (2  Swab.  &  T. 

512)  ii.  307 

Woodrow  V.  O'Conner  (28  Vt.  776)  i.  411 
Woodruffs.  Taylor  (20  Vt.  65)      ii.  199c 

V.  Woodruff  (2  Fairf.  475)        ii.  689 

Woods  V.  Nabors  (1  Stew.  172)         i.  463 
V.  Pindall  (Wright.  607)  i.  181 

721 


! 


WKl 


INDBX  TO  THE  CASES  CITED. 


YOU 


SscnoN 
Woods  r.  Woods  (2  Curt  Ec.  616 ;  7 

Eng.  Ec.  181)  i.  110,  315,  316,  468,  483, 

497;  ii.  271,  811 
Woodward  v.  Dowse  (10  C.  B.  y.  8. 

722)  i.  628 

u.  Fox  (2  Vent.  267)  i.  48 

,  Reg.  V.  (8  Car.  &  P.  661)  i.  642 

Woodworth  v.  Woodworth  (6  C.  £. 

Green,  261)  il.  284,284  a 

Wooldridge  v.  Lucas  (7  B.  Monr. 

40)  ii.  851,  866 

Wooley  V.  Wooley  (Wright,  246)    ii.  409 
Woolfolk  V.  Woolfolk  (53  Ga.  661)  ii.  241, 

284,284a 
Woolley  V.  Tarner  ( 13  Ind.  263)        ii.  723 

V,  Woolley  (12  Ind.  663)  ii.  750 

Wooters  v.  Feeny  (12  La.  An.  449)  i.  682, 

699 
Worcester,  Com'th  ».  (8  Pick.  462)  I.  688 

V,  Marchant  (14  Pick.  610)       il  627 

Word  V.  Word  (29  Ga.  281)  ii. 366, 867, 773 
Wordea  v.  Wofden  (3  Edw.  Ch.  387) 

ii.  406,  409,  461 
Worsley  v.  Woreley  (2   Lee,  672; 

cited  1  Hag.  Ec.  734)       ii.  83, '66,  609  a 
Worth  V.  Worth  (4  Kan.  223)  ii.  265 

Worthingham,  Sute  v.  (23  Minn. 

528)  i.  248,  279,  605  a,  606 

Worthy  v.  Worthy  (36  Ga,  46)      ii.  806  a 
Wortly  V.  Watkinson  (2  Lev.  264 ; 

3  Keb.  660)  i.  816 

Wortman  v.  Wortman  (17  Abb.  Pr. 

66)  ii.  768  c 

Wottrich  ».  Freeman  (71  N.  Y.  601)  i.  494, 

614,  630 ;  ii.  723 
Wray  v.  Cox  (24  Ala.  337)  i.  658,  665, 617 
—  V.  Ho-ya-pa-nubby  (10  Sm.  & 

M.  452)  i.  460 

V.  Wray  (19  Ala.  622)  i.  712 ;  ii.  806 

V.  Wray   33  Ala.  187)       i.  665,  712 ; 

i!.  89,  366,  663 
Wren  v.  Moss  (2  Gilman,  72)  ii.  261 

Wright's  Case  (1  Bland,  101)  ii.  398 

Wright  V.  Boston  (126  Mass.  161)  ii.  120  a 

V.  Boynton  (37  N.  H.  9)  ii.  169 

V.  Delaflcld  (23  Barb.  498)        '  i.  412 

V.  Ellwood  (2  Hag.  Ec.  698)    u.  294 

V.  Elwood  (1  Curt.  Ec.  662)    i.  292  ; 

ii.  231,  243,  294 

V.  Hale  (6  H.  &  N.  227)  i.  99 

V.  Hicks  (12  Ga.  165)  i.  448 

V.  Holdgate  (3  Car.  &  K.  168)   i.  447 

17.  Lanckton  (19  Pick.  288)        i.  483 

V.  Marsh  (2  Greene,  Iowa,  94)  Ii.  750 

V.  Miller  (1  Sandf.  Ch.  108)  U.  758rf 

V.  Rogers  (9  Gill  &  J.  181)         i.  669 

V.  Rutherford  (2  Lee,  266)        ii.  809 

V.  Wright  (2  Des.  242)  i.  688 

p.  Wright  (1  Edw.  Ch.  62)       Ii.  406, 

467,  461 

p.  Wright  14  Halst.  Cli.  143)  ii.  753 « 

V.  Wright  (48  How.  Pr.  1)  i.  279,463 

V.  Wright  (2  Md.  429)  L  686 ;  ii.  356, 

710 

722 


SiCROSI 

Wright  V,  Wright  (2  Mass.  109)  ii.  660, 662 

V.  Wright  (24  Mich.  180)         ii.  156, 

163  a,  1706,1994/ 

r.  Wright  (16  Scotch  Sess.  Cas. 

707)  i.  218 

V,  Wright  (1  Swab.  &  T.  80)    iL  267 

V,  Wright  (3  Texas,  168)    ii.  60,  250, 

302,  386,  409,  447,  490,  496.  661 

V.  Wright  (6  Texas,  3)       L  71,  724 ; 

ii.  46,  68. 262,  268,  605 

V.  Wright  (6  Texas,  29)    U.  376.  439 

V.  Wright  (7  Texas,  528)  u.  610,  612 

Wrigley,  In  re  (8  Wend.  134)        ii.  118  a 
Wroxton,  Rex  v.  (1  Nev.  &  M.  712; 

4  B.  &  Ad.  640)  i.  106,  287 

Wyandotte  RoUing  Mills  Co.  v.  Rob- 
inson (34  Mich.  428)^  i.  84 
Wyatt,  Com'th  v.  (6  Rand.  694)       i.  830 

V.  Judge  (7  Port.  37)  ii.  133 

V,  Wyatt  (Wright,  149)  ii.  677,  763 « 

Wycherley,  Reg.  v.   (8  Car.  &  P. 

262)  ii.  690 

Wyckofl  V.  Boggs  ^2  Halst.  188)       i.  342 
Wyles  V.  Gibbs  (1  Redf.  382)  L  114 

Wylly  V.  Collins  (9  Ga.  223)  ii.  369 

Wyman  9.  CampbeU  (6  Port.  219)  u.  133, 

760 
Wynkoop  r.  Wynkoop  (6  Wright, 
Pa.  293)  i.  665 


X.  v.  Y.  (34  Law  J.  n.  b.  Mat  81)  iL  688  6 


Y  V.  Y.  (1  Swab.  &  T.  698)  ii.  809,  810 
Yallaly  v.  Yallaly  (89  Mi8so.490)  ii.  843a 
Yarbrough  t;.  Arnold  (20  Ark.  692)  i.  424 
Yardley's  EsUte  (26  Smith,  Plu  207)  i.  489, 

777 
Yates  V,  Boen  (2  Stra.  1104)  li.  666 

V.  Houston  (3  Texas,  438)  i.  468, 454, 

611 
,  United  States  v.  (6  How.  U.  S. 

605)  '    11.133,746 

i;.  Yates  (2  Beasley,  289)        ii.  128, 

144,682 
Yeatman  v,  Yeatman  (Law  Rep.  1 

P.  &  M.  489)  i.  778a,  798  a,  605 a 
V.  Yeatman  (Law  Rep.  2  P.  & 

M.  187)  it  82 

Yelverton  v.  Loitgworth  (2  Scotch 

Sess.  Cas.  8d  ser.  SL  L.  49 ;  4  Macq. 

Ap.  Cas.  745)  i.  253,  261 

-N —  V.  YelvertoD  (Law  Bepi  1  H.  L. 

Sc.  218)  ii.  755 

p.  Yelverton  (1  Swab,  ft  T.  674) 

i.  788;  ii.  118, 120,  130. 181 
Yeo  V.  Yeo  (2  Dick.  498)  ii.  858,  886 

Yglesias  v.  Yglesias  (4  P.  D.  71)  ii.  509a 
York  V,  York  (84  Iowa,  630)  U.  869,  398 
Yorston  v.  Yorston  (6  Stew.  Ch.  495)  i.  7ll 
Young  V.  Billiter  (8  H.  L.  Caa.  682)  i.  104  a 

V.  Foster  (14  N.  H.  114)    i.  441,  442, 

448,  537,  648 


YOTT 


INDEX  TO  THE  CASES  CITED. 


ZYO 


Sionoif 
Young  V.  Farse  (2  Jar.  ir.  8.  864;  26 
Law  J.  K.  8.  Ch.  117)  i.  294 

17.  Murphy  (3  Bing.  N.  C.  64 ; 

8  Scott,  879;  2  Hodges,  144)     i.  2,  170 

V.  Naylor  (1  HUl  £q.  888)  i.  299, 668 ; 

ii.  291,  292,  696,  727 

V.  Sute  (16  Ind.  480)  ii.  6286,  628  d, 

646  649 

V.  State  Bank  (4  Ind.  801)         i!  682 

r.  Templeton  (4  La.  An.  264)  i.  428  a 

V.  Young,  ii.  404 

i;.  Young  (4  Ma88.  480)  ii.  827 

V.  Young  (17  Minn.  181)  ii.  761 

D.  Young  (18  Minn.  90)    ii.  811.  884, 

887,  848  6 

V.  Young  (3  N.  H.  846)  U.  808 

Younge  v.  Cassa  (Ferg.  266 ;  8  Eng. 
Ec.  417)  ii.  176 


SxcnoN 
Yule  V.  Yule  (2  Stock.  188)  i.  726 ;  ii.  866. 

608 


Zeigenfuss  v.  Zeigenfuss  (21  Mich. 

414)  ii.  406  a 

Zeigler  v.  David  (28  Ala.  127)  i.  664,  668, 

621 
Zerfing  v.  Mourer  (2  Greene,  Iowa, 

620)  ii.  7 

Zieber  v.  Ross  (2  Yeates,  821)  i.  344 

Zimmerman  v.  Helser  (82  Md.  274)  i.  424 
Zule  V.  Zule  (Saxton,  96)     i.  299 ;  ii.  262, 

817.  829,  376;  690 
Zuver  V.  Zuver  (86  Iowa,  190)        ii.  879, 

480 
Zycklinski  v.  Zycklinski  (2  Swab. 
&  T.  420)  ii.  131,  803 

723 


END  OF  VOL.   I. 


ITnlTeralty  Preas,  Cambridge:  John  Wilson  A  Son. 


pp 


1 

1 


w^m 


I 


r 


^r'ffrsTorjFsr: 


a  bias   QbS  QQ7   IIH 


